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COMPTROLLERS OF THE TREASURY 


COMPTROLLERS! 


—_ sWhense appetated mission on oa 


Sept. 11,1789 |*Apr. 16, 1791 
17,1791 | Feb. 2, 1796 

. 25,1796 | Sept. 1, 1795 
26,1795 | June 30,1796 

1, 1796 | Dec. 14, 1802 

15, 1802 | Nov. 21, 1811 

. 22,1811 | Feb. 10,1814 

. 11,1814 | Feb. 28, 1815 

. 28,1815 | Mar. 3, 1817 


. 38,1817 | June 30, 1836 
18, 1836 | Feb. 28, 1838 

. 23,1838 | Apr. 19, 1841 
6, 1841 | Sept. 13, 1841 

1, 1842 | May 31, 1849 
31, 1849 | Apr. 30, 1857 

. 26,1857 | Apr. 30, 1861 
. 10,1861 Jan. 7, 1863 
14, 1863 |? Feb. 25, 1878 

. §&,1878 | June 10, 1880 
15, 1880 | Mar. 24, 1885 

. 20,1885 | Apr. 22, 1880 
10, 1889 | May 14, 1893 
6, 1893 | Sept. 30, 1804 


1, 1875 
5, 1876 


Nov. 10, 1893 


1 Office of Comptroller created Sept. 2, 1789. 

4 Died in office. 

§ Office of First Comptroller created Mar. 3, 1817. 

* Office of Deputy First Comptroller created Mar. 3, 1875. 
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DEPUTY SECOND COMPTROLLERS? 














Date of com- 
Name Whence appointed mission 


3 ----| Massachusetts....-........... Mar. 6, 1817 

Isaac Hill.._._..- BLS Mtb jnncoe a New Hampshire____.. | Mar. 21, 1829 
Saas BS Veena 2s. .i147. j..........--]. eel eisiue WN. .... ...| May 27, 1830 
pe ERD ii GBecwonsdes .....--| June 18, 1836 
Hiland Hall. _........... Mls Asiccoocnnal Vermont........................| Nov. 27, 1850 
Edward J. Phelps. _..._-.. iditnsimanncidnaaiine Se... thiinri idicicamess -| Oct. 1,1851 
John M. Brodhead --...................-- New Hampshire.-..............| Feb. 11, 1853 
James M. Outts_-__. Re hai cicewenes District of Columbia............| Oct. 1, 1857 
John M. Brodhead. .--_..............-...- New Hampshire. -__...... ...| May 29, 1863 
I a nein Jan. 7, 1876 
William W. Upton.....................- Ovegon............-.-..--.-.....| Oct. 1, 1877 
Isaac H. Maynard..............- saaeel MT Ee ae coesve ot | June 2, 1885 
Sigourney Butler. ......_. ; _...-| Massachusetts __....-- Apr. 22, 1887 
Benj. F. Gilkeson......................-.] Pennsylvania. .......... | May 23, 1889 
27, 1893 


LM eGsboctcctnacuk . 1, 1875 
Reuben Williamé:......i........-.......- nied wcnsedeumeanccesiel Jan. 17, 1876 
Ses. anes. 32. .Jcki.........-.-  enicdl Rha dbecnenetaned July 24, 1876 
Richard R. McMahon...................| West Virginia_..................| July 1, 1885 
Edward M. Hartshorn ---..............-- ictal bee cancel ee dpe 

BES te MEE. ccccccccccn) Me EASE A no ce cccccocs . 22, 1893 







ices eve becieiedesedl MEN erserveeccdbarn neers DP 



















hneaeuseiudintovnee ad neal iatns akin 











1 Office of Second Comptroller created Mar. 3, 1817. 
4 Office of Deputy Second Comptroller created Mar. 3, 1875. 











abolished. 
* Died in office. 
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Ges Bamewas. J... civil. ............]...8 O6....ctucessoll..........---] May 


1, 1894 
26, 18¥7 


16, 1913 


1, 1915 


Ee Connecticut.....................| June 6, 1895 
Leanier P. Mitebell...................-. BONAR. 6s nebo dettenanwedins> .-| Jan. 18, 1898 
BE ly TUE ontccnconsersneeem Ta eeneiainninn May 24, 1913 
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June 
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Sept. 
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Oct. 
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Jan. 

Sept. 
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June 
Sept. 


July 
June 
Oct. 


June 


21, 1829 
24, 1830 
30, 1836 
28, 1850 
10, 1851 
18, 1853 

8, 1857 
11, 1863 
23, 1876 
30, 1877 

1, 1885 

1, 1887 
26, 1889 

5, 1893 
30, 1894 





15, 1876 


30, 1885 


31, 1889 


. 21, 1893 





Apr. 16, 1895 
Dec. 24, 1897 
‘Dec. 6, 1912 
Aug. 31, 1915 


30, 1921 


§ By the act of July 31, 1894, taking effect Oct. 1, 1804, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 


COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL! 





Date of com- Expiration 
Name Whence appointed mission of service 


J. Raymond McCarl.....................| Nebraska.......................| June 29,1921 | June 30, 1936 
ee ee So oo de5cs Secs New Hampshire ________- Apr. 7, 1939 |? June 19, 1940 
Lindsay C. Warren. ..........-- North Carolina.................| Aug. 1,1940 


ASSISTANT COMPTROLLERS GENERAL! 


Lurtin R. Ginn June 30,1921 | Nov. 11, 1930 


Dec. 16, 1931 


Richard N. Elliott +x 2 Mar. 6, 1931 


Is BI Ss nc cncsncnncezectacdianeed Dec. 17, 1931 


1 By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of the 
Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 

2 Resigned. 

3 Recess appointment. 

* Acting Comptroller General of the United States July 1, 1936, to Apr. 10, 1939; June 20 to Oct. 31, 1940. 
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DECISIONS 
OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(B-10730) 
TRAVEL ALLOWANCE—NAVAL RESERVISTS 


Members of the Naval Reserve who are discharged at expiration of enlistment 
and while on active duty in connection with the existing emergency declared 
by the President, are entitled to the travel allowance prescribed by sec- 
tion 126 of the National Defense Act, as amended, even though they 
immediately reenlist or extend their enlistments. 

Members of the Naval Reserve who are discharged at expiration of enlistment 
and while on active duty in connection with the existing emergency declared 
by the President, are entitled to travel allowance to place of muster in 
for the emergency active duty service and therefore not necessarily to the 
place of acceptance for enlistment in the Naval Reserve. 


Acting Comptroller General Elliott to the Secretary of the Navy, July 1, 1940: 


There has been considered your letter of June 6, 1940, as follows: 


The Navy Department has under consideration a question raised by the dis- 
bursing officer, U. S. Naval Air Station, Pensacola, Fla., as to whether travel 
allowance is payable in the case of class V Reserves whose enlistments expire 
while on active duty and who reenlist, and in the case of such men serving in 
first extension of enlistment whose terms of extension of enlistment expire 
under the same circumstances. 

Section 7 of the Naval Reserve Act of 1938, approved June 25, 1938 (52 Stat. 
1176 ; 34 U. &. Code, Sup. V, sec. 853e), provides relative to pay and allowances 
of enlisted men of the Naval Reserve, as follows: 

“* * * enlisted men of the Naval Reserve, including those on the honorary 
retired list, or who may have been retired, when employed on active duty or 
on training duty with pay or when employed in authorized travel to and from 
such duty, shall receive the same pay and allowances as received by * * 
enlisted men of the Regular Navy ot the same rank, grade, or rating, and of 
the same length of service * 

Under the act of September 2, 1922 (42 Stat. 1021; 34 U. S. Code 895), an 
enlisted man of the regular Navy discharged by reason of expiration of enlist- 
ment or extended enlistment is entitled to travel allowance at the rate of 
5 cents per mile from the place of discharge to the place of his acceptance 
for enlistment, enrollment, or muster into the service. 

Article H-2504, Bureau of Navigation Manual, as amended by Change No. 13, 
dated November 6, 1939, provides, relative to terms of enlistments and reenlist- 
ments in the Naval Reserve, in part, as follows: 

PP Enlistments and reenlistments in the Naval Reserve shall be for terms 
o years. 

“(2) Enlisted men may be permitted to extend their enlistments for periods 
of 1, 2, 3, or 4 years under the same regulations as prescribed for extensions 
of enlistments in the Regular Navy.” 


1 
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In a decision of the former Comptroller General of the United States of 
November 9, 1926, A-16100, it was held: 

“The act of September 22, 1922 (42 Stat. 1021), authorizing travel allowance 
for enlisted men of the Navy, is not applicable to an enlisted man of the Naval 
Reserve discharged in time of peace, whether or not on active duty at time of 
discharge, and whether an enrolled, enlisted, or transferred member thereof.” 


This decision in terms is restricted to enlisted men of the Naval Reserve who 
are discharged “in time of peace.” It does not cover the question presented 
in this submission, as to the right of an enlisted man of the Naval Reserve to 
payment of travel allowance upon discharge at the expiration of his enlistment 
or extended enlistment while on active duty in time of war or national 


mergency. 

Enlisted men of the Naval Reserve are being called to active duty in con- 
nection with the national emergency declared by the President as existing in 
his proclamation of September 8, 1939. In view of this fact, your decision is 
requested as to whether enlisted men of the Naval Reserve on active duty in 
time of war or national emergency are entitled to payment of travel allowance 
upon expiration of enlistment under the same circumstances that enlisted men 
of the Regular Navy are entitled to payment of travel allowance upon expiration 
of enlistment. 


Section 126 of the National Defense Act, as amended September 
22, 1922, 42 Stat. 1021, so far as here material provides: 


Hereafter an enlisted man discharged from the Army, Navy, or Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile for 
the distance from the place of his discharge to the place of his acceptance for 
enlistment, enrollment, or muster into the service: Provided, That for sea travel 
involved in travel between place of discharge and place of acceptance for 
enrollment, enlistment, or muster into the service only transportation in kiud 
and subsistence en route shall be allowed: * * 


The act of September 29, 1919, 41 Stat. 288, entitled “An Act To 
provide travel allowances for certain retired enlisted men and Regu- 
lar Army reservists,” provides: 

That section 126 of the act entitled “An act for making further and more 
effectual provisions for the national defense, and for other purposes,” approved 
June 8, 1916, as amended by section 3 of an act entitled “An act permitting any 
person who has served in the United States Army, Navy, or Marine Corps in 
the present war to retain his uniform and personal equipment, and to wear 
the same under certain conditions,” approved February 28, 1919, shall be held 
to apply to any enlisted man for whom the law authorizes travel allowances as 
an incident to entry upon and relief from active duty with the Army who has 
been called into active service during the present emergency, or who shall 
hereafter be called into active service. 

This last quoted provision, if subsisting law, is applicable only 
to the Army and is quoted for such interpretative value as it may 
have. 

Sections 4 and 201 of the Naval Reserve Act of 1938, 52 Stat. 1175, 
provide for enlistment in the Naval Reserve under such regulations 
as the Secretary of the Navy may prescribe and section 205 provides 
for transfer of enlisted men upon expiration of term of service in 
the Regular Navy to serve for 4 years in the Fleet Reserve. Section 
5. of the act provides: 

Any member of the Naval Reserve * * * may be ordered to active duty 
by the Secretary of the Navy in time of war or when in the opinion of the 


Presidént a national emergency exists and may be required to perform active 
duty throughout the war or until the national emergency ceases to evist; but 
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in time of peace, except as otherwise provided in this act, he shall be ordered 
to or continued on active duty with his own consent only: * * * Pr 
further, That the Secretary of the Navy may release any member from active 
duty either in time of war or in time of peace. [Italics supplied.) 


Section 6 contains a proviso: 


* © * That officers and enlisted men of the Naval Reserve on active duty 
shall be subject to separation therefrom in the same manner as may be pro- 
vided by or in pursuance of law for the separation of officers and enlisted men 
of the Regular Navy: * * *. 

Section 7, so far as here material, is as quoted in your letter. Sec- 
tion 301 of the act subjects all members of the Naval Reserve when 
on active duty to the laws, regulations, and orders for the government 
of the Navy. Neither the Naval Reserve Act of 1938 nor the appro- 
priations under “Naval Reserve” for the fiscal years 1940, 53 Stat. 
757, 762, or 1941, act of June 11, 1940, Public, No. 588, 54 Stat. 265, 
specifically provides for transportation and subsistence for enlisted 
men of the Naval Reserve traveling to and from active duty but such 
allowances are authorized for enlisted men of the Regular Navy travel- 
ing on duty. Such travel to and from active duty does not fall within 
section 126 of the National Defense Act and, as commutation of the 
cost of transportation or subsistence is authorized only as the law 
provides, transportation and subsistence is all that is authorized to 
be furnished in traveling to and from active duty, unless section 126 
of the National Defense Act is applicable to a discharge while on 
active duty. 

Your letter suggests the inquiry is with respect to enlisted men on 
active duty for the emergency whose enlistments will expire and 
who either reenlist or extend their enlistments upon expiration. 
Whether consideration has been given to the italicized portion of 
section 5 as above quoted is not apparent. See in this connection 
section 38 of the National Defense Act as amended by section 4 of 
the act of June 15, 1933, 48 Stat. 155; section 55 of the last cited act 
as amended by section 35 of the act of June 4, 1920, 41 Stat. 780; and 
the act of March 15, 1940, Public, 438, 54 Stat. 53, and act of May 
14, 1940, Public, No. 513, 54 Stat. 213, where provisions are made for 
continuance of the obligation to serve when on active duty during 
war or during emergency declared by the Congress and for 6 months 
thereafter in the case of appointments and enlistments in the Army 
or the auxiliary forces of the Army. 

The appropriation under “Transportation and recruiting of naval 
personnel” under “Pay, Subsistence, and Transportation of Naval 
Personnel,” both for the fiscal year 1940, 53 Stat. 768, and for the fiscal 
year 1941, act of June 11, 1940, Public, No. 588, 54 Stat. 265, page 13, 
contains an item— 


* * * for travel allowance or for transportation and subsistence as au- 
thorized by law of enlisted men upon discharge; 
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Both of these appropriations are available as follows, the portion 
shown in brackets being additional language contained in the appro- 
priation for the fiscal year 1941: 

In all, for pay, subsistence, and transportation of naval personnel [Naval 
Reserve aviation officers on active duty, and], members of the Naval Reserve 
when called to active duty in time of war or during the existence of a national 
emergency declared by the President, * * * 

I conclude that if the Navy Department, notwithstanding the pro- 
visions of section 5 herein quoted from the Naval Reserve Act of 1938, 
is of opinion that members of the Naval Reserve called to active duty 
in connection with the existing emergency declared by the President 
and whose enlistments in the Naval Reserve expire while on active 
duty must be discharged from the Naval Reserve, they may be paid 
the travel allowances prescribed by section 126 of the National Defense 
Act and that such allowances are payable even if they immediately 
reenlist or extend their enlistments. It is to be noted, however, that 
the basis of payment under the terms of section 126 will be different 
from the basis for payments made to enlisted men of the Regular 
Navy. The latter are entitled to travel allowance to the place of 
acceptance for enlistment. In the case of a member of the Naval 
Reserve he is entitled to travel allowance to the place of acceptance 
for muster into the service, that is, the place of muster in, the “accept- 
ance” in his case being the place he is found physically fit for duty 
and assigned to active duty. In other words, the place of acceptance 
for enlistment in the Naval Reserve in time of peace is not neces- 
sarily the place from which the member entered on active duty for 
the emergency. Accordingly, he would be entitled to travel allow- 
ance to the same place he would be entitled to transportation and 
subsistence were he relieved from active duty and not discharged 
from the Naval Reserve. 


(B-6001) 


ADVERTISING—BIDS—INFORMALITIES AND UNAUTHORIZED 
CONDITIONS 


Informalities in bids which contracting officers are authorized to waive in the 
interests of the Government are those of form and not of substance, or 
defects in or variations of bids from the exact requirements of the adver- 
tised invitation and specifications such as are immaterial and inconsequential. 

There is no objection to requesting a low bidder to delete objectionable condi- 
tions from his bid but his consent to the deletion should be required in 
writing before the award, and be attached to the contract when it is for- 
warded to the General Accounting Office. 

A stipulation by a bidder against liability for failure to perform the contract due 
to “unforeseen circumstances, or causes beyond our control,” is a material 
and unauthorized deviation from the provision of United States Standard 
Form 33 for excusing performance for “unforeseeable causes beyond the con- 

trol and without the fault or negligence of the contractor.” 
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A stipulation by a bidder against liability for failure to perform the contract 
due to acts of States or municipal governments, is a material and unauthor- 
ized deviation from the provisions of United States Standard Form 33 
relative to excusable causes of delay or failure to perform. 

An express condition in a bid deliberately imposed by the bidder with the mani- 
fest purpose of limiting his liability for delays or failure to perform to such 
an extent as to restrict materially or conclude the rights of redress of the 
Government in such event, is not an “informality” such as may properly be 
waived by the contracting officer under the provisions of United States 
Standard Form 33, and the bid should be rejected unless the bidder consents 
in writing to delete the objectionable condition and abide by the delay pro- 
visions of the said standard form. 


Acting Comptroller General Elliott to the Secretary of the Interior, July 2, 1940: 

There has been brought to my attention contract No. 12r-CIV- 
445, January 7, 1939, with General Motors Corporation, Chevrolet 
Division, hereinafter referred to as the Chevrolet Co., covering the 
purchase of automobiles. 

The contract was consummated on United States Standard Form 
No. 33, comprising invitation, bid, and acceptance (short-form con- 
tract.) Upon examination of the contract in this office, it was dis- 
covered that the Chevrolet Co. had appended to its bid upon which 
the contract was awarded a letter of December 21, 1939, in pertinent 
part as follows: 


It is agreed that in submitting this bid, we shall not be held liable for fail- 
ure to perform due to unforeseen circumstances, or causes beyond our control, 
such as acts of God, or the public enemy; acts of the United States Government, 


or State or Municipal Governments ; fires, floods, epidemics, quarantine restric- 
tions, strikes, freight embargoes, and unusually severe weather. [Italics 
supplied. ] 


Under date of October 27, 1939, the audit division of this office ad- 


dressed a letter to the Commissioner of Reclamation relative to the 
contract, in pertinent part as follows: 


Please be advised that whether Government standard form 33, Invitation, Bid, 
and Acceptance, as revised January 17, 1939, or the older form, is used in issuing 
invitation for bids, an undertaking of the above contractor or any other bidder 
to limit its liability for delayed deliveries beyond the revised provision of said 
form as to excusable delays, is to be considered an unwarranted interpolation 
in such bids, and as precluding consideration thereof for that reason. 
Treasury Department, Procurement Division Circular Letter No. 347, February 
8, 1939. 


By reply of January 10, 1940, there was forwarded to this office the 
following memorandum of December 28, 1939, from the Chief Engi- 
neer, Bureau of Reclamation, Denver, Colo., to the Commissioner of 
Reclamation : 


1. Reference is made to your footnote date November 1, 1939, submitting to 
this office a copy of letter of October 27 from the General Accounting Office to 
you, requesting this office to reply, with regard to a condition imposed by the 
contractor in his bid under Invitation No. CCC-5783-A, as follows: 

“It is agreed that in submitting this bid we shall not be held liable for failure 
to perform due to unforeseen circumstances, or causes beyond our control, such 
as acts of God, or the public enemy; acts of the United States Government, or 
State or Muncipal Governments; fires, floods, epidemics, quarantine restrictions, 
strikes, freight embargoes, and unusually severe weather.” 
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2. In the last sentence of the last paragraph of the above letter, the General 
Accounting Office directs your attention to Treasury Department Procurement 
Division Circular Letter No. 347, February 8, 1989. The applicability of such 
Circular Letter to the present case is not understood, as you will note from a 
copy of the contract in your office files that the subject invitation was issued on 
December 14, 1938, or prior to the time of issuance of said Circular Letter. 

3. As this office is authorized to waive any informality in bids by condition 
No. 1 on the reverse of Form 33, a condition such as the one submitted by the 
bidder on the subject contract, in which no early delivery was requested, is not 
considered a substantial variation from the terms thereof, and is treated as an 
informality. Your instructions on whether or not this office is justified in such 
procedure would be appreciated. 

4. Please refer to the last paragraph of subject letter from the General Account- 
ing ( Office which states in part as follows: 

* * an undertaking of the above contractor or any other bidder to limit 
its aati for delayed deliveries beyond the revised provision of said form as to 
excusable delays, is to be considered an unwarranted interpolation in such bids, 
and as precluding consideration thereof for that reason.” 

5. Numerous occasions have arisen in this office wherein the bidder has sub- 
mitted with its bid, on invitations requesting early delivery, a condition such as, 
or similar to, the one noted in the General Accounting Office letter. The general 
practice in this office is to consider such conditions as contrary to the terms 
of the invitation, but it has never considered them as being such a substantial 
variation from the terms of the contract as to justify their rejection, or preclude 
their consideration. Our practice in such cases is to request the contractor to 
delete from his bid the condition stated therein, and on his compliance with our 
request, we treat the bid just as if no objectionable conditions had ever been 
inserted. Up to the present, no bidder has ever refused to delete from his 
invitation the objectionable conditions. 

6. This office is reluctant to accept the statement in the last paragraph of the 
subject letter as a precedent for action in future cases, if the statement means 
that any conditions submitted by the bidder which may vary in any minor form 
from the condition of delivery stated in our invitation for bids would subject such 
bid to rejection, and preclude its consideration by this office. It seems to us 
that this conclusion of the General Accounting Office deprives contracting officers 
of administrative discretion to be applied in acceptance of bids and award of 
contracts. This office considers such condition imposed in a bid as a minor 
matter, and it is not seen why such condition cannot be waived as an informality, 
or in any event, why this office cannot ask the bidder to delete the objectionable 
condition from its bid. When, and if, a bidder refuses to comply with our request, 
a question would be raised which would perhaps justify a submission to the 
General Accounting Office for an advance decision. It is also believed that this 
statement of the General Accounting Office alone is insufficient as a precedent 
for future action by this office on similar cases, in view of the fact that the rejec- 
tion of low bids, which are definitely advantageous to the government, because 
of the inclusion of such conditions by the bidder, would subject this office to 
criticism. 

7. If, however, the statement above discussed is to be construed by this office 
as a precedent governing our action in future cases of this nature, it is respect- 
fully requested that a formal decision by the proper authority be issued to that 
effect. Unless we hear from your office to the contrary, this office will continue 
its practice of making awards as heretofore. 


Of course, Treasury Department, Procurement Division Circular 
Letter No. 347, February 8, 1939, had no application to the subject 
contract which was entered into and possibly performed prior to its 
issuance. Citation of said letter was merely for the information and 
future guidance of the purchasing agency in issuing invitations and 
in considering bids received. 

It is true that contracting officers are authorized to waive infor- 
malities in bids when in the interest of the Government, and Stand- 
ard Form No. 33, as well as Standard Government Instructions to 
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Bidders (Standard Form No. 22) so provides. But the informalities 
which a contracting officer properly may waive are those of form 
and not of substance, or some immaterial and inconsequential defect 
in or variation of a bid from the exact requirements of the advertised 
invitation and specifications such as would not affect either the suf- 
ficiency of the equipment—which it did not in this instance—or the 
accountability or liability of a contractor to the Government in the 
event of delays or failure to perform—which the bid qualification in 
question did in this case. There would appear to be no authority for 
a contracting officers to waive as an “informality” a condition de- 
liberately imposed by a bidder with the manifest purpose of limiting 
liability or saving him or itself harmless in the event of delay or 
failure to perform to such an extent as to restrict materially if not 
to conclude the rights of redress of the Government in such event. 
Such an express condition attached to a bid with such definite pur- 
pose cannot reasonably be considered as an “informality” within any 
legal acceptation of the word. The word “informal” is defined as 
“deficient in legal form; inartificially drawn up,” while “informality” 
is “an irregularity; not in accordance with the usual method,” 31 
Corpus Juris, 1187. Also, see Webster’s New International Diction- 
ary defining informal as being not in the regular, usual, or established 
form ; not according to official, conventional, prescribed, or customary 
forms or rules; irregular; and defining informality as the state or 
quality of being informal, want of regular, prescribed, or customary 
form. It would appear to be obvious without argument that an ex- 
press and positive condition imposed by a bidder which does or may 
materially affect the rights of the parties under an ensuing contract 
does not fall within the definitions. 

Referring to numbered paragraph 5 of the quoted memorandum, 
the fact that in a given instance early delivery is requested while in 
another no such request is made in the invitation, would appear to 
be immaterial. The effect of the condition imposed by the bidder 
would be the same in either event and there would appear to be no 
logical reason for treating the condition as an informality in one 
instance and as a material variation from the invitation in the other. 
In the present instance the Chevrolet Co. undertook to make ship- 
ment within 15 calendar days of date of receipt of notice of award 
of contract. Upon acceptance the specified delivery time was integral 
to the contract. 

Relative to the “general practice” outlined in said paragraph of 
requesting a low bidder to delete objectionable conditions from his 
bid, there would appear to be no objection to such a course, provided 
that in every such case consent of the bidder to the deletion should be 
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required in writing before award, and be attached to the contract 
when forwarded here. 

Office letter of October 27, 1939, was not intended to mean that “any 
conditions submitted by the bidder which may vary in any minor 
form from the condition of delivery” [italics supplied] stated in the 
invitation for bids would subject such bid to rejection and preclude 
its consideration. It has been held consistently that a minor variation 
of the bid from the invitation which affects neither the suitability of 
the equipment offered nor the possible rights of the parties under the 
contract if awarded does not require or justify rejection of an other- 
wise acceptable low bid. But a condition imposed by a bidder, such 
as here involved, cannot be looked upon as such a minor variation, 
for it goes not merely to the form but to the substance of the contract. 

The provision relative to excusable causes of delay, now a part of 
Standard Form No. 33, provides that a contractor shall not be held 
liable for, nor charged with, excess cost occasioned by delay or failure 
to perform due to unforeseeable causes beyond the control and without 
the fault or negligence of the contractor, such as certain specific causes 
set out therein and—by application of the rule of ejusdem generis— 
other causes similar thereto. An unforeseable cause or condition is 
one that is “incapable of being foreseen,” Maryland Dredging Com- 
pany v. United States, 47 Ct. Cls. 557, 563, and under the approved 
provision of Standard Form No. 33 such cause not only must be incap- 
able of being foreseen but it must be beyond the control and, also, with- 
out the fault or negligence of the contractor. All these conditions must 
concur to afford a contractor immunity from liability for delay or 
failure to perform his contract. But under the condition attached to 
the bid of the Chevrolet Co. it was not necessary that the “circum- 
stance” be incapable of being foreseen, but merely that it was “unfore- 
seen” at the time of contracting, no matter how readily foreseeable it 
might have been by the exercise of reasonable business foresight and 
care on the part of an intelligent contractor. Moreover, it was not 
necessary that the cause be without the fault or negligence of the con- 
tractor. Thus any intervening cause rendering performance more 
difficult or burdensome might be invoked as an excuse for delay or 
failure or refusal to perform so long as it was unforeseen in the be- 
ginning, or beyond the control of the contractor in its duration, 
although it might be directly attributable to the contractor’s own fault 
or negligence in its inception. The condition further provided that 
failure to perform should be excused if due to the acts of State or 
municipal governments. State and municipal governments are not 
parties to contracts of the United States such as this, and while it is 
not to be presumed that either of such governments would undertake 
to burden a Government contract directly in any way, no considered 
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act, ordinance, or regulation of State or municipal governments im- 
posing a burden on the general business of a contractor which renders 
performance of a Government contract more onerous may ordinarily 
be accepted as relieving a contractor with the United States from per- 
formance of his contract or liability for delay or nonperformance 
thereof. 

Further, it may be pointed out that in announcing Standard Form 
No. 83, inter alia, for general use, Bureau of the Budget Circular 
Letter No. 207, June 29, 1927, provided that “On and after Septem- 
ber 1, 1927, these forms will be used without deviation, except as 
provided in paragraph 6, in connection with every formal contract 
for the procurement of supplies * * *.” [Italics supplied.] 
Paragraph 6 of the said circular letter is not material here. If the 
contracting agencies of the Government are without authority to 
deviate from prescribed standard forms, it would appear to be self- 
evident that they are equally without authority to accept a bid so 
conditioned by a bidder as to effect a material deviation from the 
standard Government form. Furthermore, it is a recognized rule 
that a contract awarded to a successful bidder must be the contract 
offered to all bidders. It is manifest that a contract which affords 
the contractor a measure of immunity from liability in case of delay 
or failure to perform which is neither offered by the invitation nor 
sought by other bidders is not the contract offered to all. 

It follows that a bid qualified as in this instance should be dis- 
regarded as unresponsive to the invitation, unless an otherwise 
acceptable low bidder should consent in writing before award of 
contract to delete such condition and abide by the provision relative 
to delay or failure to perform now prescribed for inclusion in all 
contracts consummated on United States Standard Form No. 33, 
and the Chief Engineer, Denver, Colo., should be so instructed. See 
19 Comp. Gen. 450 and decisions there cited. 


(B-10655) 


RESIGNATION AND APPOINTMENT OF SUCCESSOR PRIOR TO 
EXPIRATION OF RESIGNED EMPLOYEE’S ANNUAL LEAVE 


Where an officer or employee tenders his resignation to take effect upon the 
termination of the accrued annual leave to his credit and the resignation 
is accepted as presented, the office or position does not become vacant until 
the leave has expired and the employee is finally separated pursuant to the 
terms of his accepted resignation. 

Where an employee resigns to take effect at termination of his annual leave 
granted under act of March 14, 1936, and his resignation is accepted on 
that basis, attempted appointment of another person to same position, 
prior to termination of the leave, particularly without notice to the employee 
who has resigned, does not automatically separate the first incumbent from 
the position and he, and not his successor, is the one entitled to the salary 
thereof through date of termination of the leave. 

405635™—41——8 
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Section 201 (e) of the Merchant Marine Act, 1936, 49 Stat. 1986, providing for 
appointment by United States Maritime Commission of “a director for each 
of not to exceed five divisions”, prohibits concurrent employment of two 
directors of the same division of the said commission even if one of them 
should be on leave. 


Acting Comptroller General Elliott to the Chairman, United States Maritime 
Commission, July 5, 1940: 


I have your letter of June 3, 1940, as follows: 


This refers to the exception taken by the General Accounting Office under 
date of April 3, 1940, to the payment of salary made to Mr. Gerald H. Helmbold 
as Director, Division of Operations and Traffic of the United States Maritime 
Commission for the period April 16th to April 30th, 1939, inclusive (Voucher 
No. 1640194). 

Pursuant to the provisions of section 201 (e) of the Merchant Marine Act, 
1986, as amended, under which the Commission is authorized to appoint a 
director for each of not to exceed five divisions without regard to the provi- 
sions of the civil-service laws or the Classification Act of 1923, Mr. Gerald H. 
Helmbold was appointed on April 6, 1939, Director, Division of Operations and 
Traffic at a salary of $8,000 per annum. The prior incumbent of this office, 
Mr. M. L. Wilcox, had resigned with his last day of active service April 8, 
1939, but remained on annual leave until May 29, 1939. It would therefore 
appear that the exception is taken on the grounds that the Commission was 
without authority to appoint Mr. Helmbold until the expiration of Mr. Wilcox’s 
leave. 

The fact that an employee whose resignation has been accepted and 
whose active duty status has been terminated pursuant to the provisions of 
such resignation is receiving pay on account of annual leave would not appear 
to require a holding that the office in question had not been vacated. In fact, 
at the time Mr. Helmbold was appointed, your office had rendered a decision 
which appeared to have accepted this view by indicating that an employee 
whose resignation had been accepted and whose active duty status had thereby 
been terminated would not be considered as holding a Federal office although 
he was receiving payment for his annual leave. See 16 Comp. Gen. 776. In 
this connection attention is called to the statement of the Court of Claims 
that the acceptance of a resignation in accordance with its terms is complete, 
final, and binding on the parties. See Mimmack v. United States, 10 Ct. Cl 
584, 596. Therefore, where active duty status is terminated by the acceptance 
of a resignation, the Government is precluded from availing itself further of the 
employee’s services, and insofar as the administrative agency affected is 
concerned, it is immaterial that the resigned employee continues to receive 
payment on account of annual leave. 

In view of the foregoing, it is urged that ‘consideration be given to the ad- 
visability of overruling the decision reported in 19 Comp. Gen. 501 or limiting 
its application to offices created and the salary of which is fixed by statute 
rather than extending it to situations such as the one involved here where 
the office is created by administrative action under authority of statute. 

Even if it is held that the employee, whose resignation has been accepted 
but who is receiving payment for annual leave, still occupies the office, the action 
of the Commission in appointing Mr. Helmbold would be authorized. This 
arises from the fact that such appointment would have the effect of auto- 
matically terminating Mr. Wilcox’s leave if such result were necessary for 
its validity. 13 Comp. Gen. 170. The Commission undoubtedly has discre- 
tionary authority to terminate appointments made under the provisions of 
section 201 (e) of the Merchant Marine Act, 1936, as amended. Such authority 
should not be held to be curtailed or restricted by the provisions of the act 
of March 14, 1936 (49 Stat. 1161) and the regulations issued pursuant thereto. 
Notwithstanding the mandatory character of the leave provided for in such 
act, administrative officers may exercise discretion as to when leave may be 
granted. See 16 Comp. Gen. 74; Id. 899; 17 Comp. Gen. 48. To hold that an 
employee, by specifying in his resignation that accrued leave shall be granted 
to him, thereby deprives an administrative officer of his discretion in respect 
to the granting of such leave would undoubtedly in many cases give rise to 
serious administrative difficulties since an agency might be unable to secure 
the services of persons possessing the ability necessary to fill key positions 
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for periods of as long as three calendar months. Irrespective, then, of any 
rights which an individual employee may have against the Government on 
account of his annual leave, it should not be held that it is mandatory 
upon the agency to grant such leave upon resignation of the employee. 

In view of the foregoing, it is requested that the aforementioned exception 
to the payment made to Mr. Helmbold be removed. 


On page 25, line 3, of D. O. voucher No. 1640194 of the April 1939 
account of G. F. Allen (United States Maritime Commission Bureau 
voucher No. OAP-C39-4389, April 25, 1939), Marshall L. Wilcox 
was paid as director of operations and traffic for the period April 16 
to 30, 1939. On page 25, line 4, of the same voucher, Gerald H. 
Helmbold also was paid as director of operations and traffic for the 
same period, plus a sum equal to the difference between the salary 
of assistant director at $5,600 per annum and director at $8,000 per 
annum for the period April 10 to 15, 1939, inclusive. The note in 
the remarks column on page 26, in explanation of the payment to 
Gerald H. Helmbold, reads: 

Reassigned 4-10-39 from Exec. Asst. to Director CAF-13, $5,600 p. a. 
App’d by M. C. 4-6-39. Difference due for 4/10-4/15 included here. 

Under date of November 1, 1939, an audit exception was stated 
against this voucher (1640194, April 1939) as follows: 

Mr. Gerald H. Helmbold paid as Director of Operations and Traffic; 

Mr. M. L. Wilcox also paid as Director of Operations and Traffic, for the 
same period. An explanation is requested. 

Similar exceptions were stated against the pay roll for May 1-15, 
1939 (D. O. voucher No. 1723478, May 1939), and the pay roll for 
May 16-31, 1939 (D. O. voucher No. 1824193, May 1939). 

Replies to the audit exceptions having been deemed insufficient to 
allow credit for the payments as made, under date of April 3, 1940, 
a disallowance was stated against the subject voucher as follows: 

Replies of December 21, 1939, and February 21, 1940, are not satisfactory. 

The Merchant Marine Act 1936 provides: 

“(e) Without regard to the civil service laws or the Classification Act of 
1923, as amended, the Commission may appoint and prescribe the duties and fix 
- salaries of + * * a director for each of not to exceed five divi- 
sions, ie 

Since there were already five exempt directors of divisions on the pay roll, 
the addition of Mr. Helmbold’s name exceeds the limit. Also, the payment 
to Mr. Helmbold results in two employees being paid for the same position, 
covering the same period, which is contrary to law. The payment is therefore 
disallowed. See 19 Comp. Gen. 501. 

The controlling statute quoted in the notice of disallowance is 
found in section 1111 (e), Title 46, U. S.C. It is understood that 
neither of the incumbents of the position in question was employed 
under the civil service laws or that their salaries were fixed in accord- 
ance with the classification act. The clear purpose and intent of the 
controlling statute is to limit the appointment or employment of 
directors of divisions without regard to the civil service laws and 
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the classification act, to one director for each of five divisions, or a 
total of five directors of divisions, during the same period of time. 
The pay rolls show that six were thus appointed or employed for the 
period from April 10 to May 30, 1939, in contravention of the express 
terms of the statute. The fact that the director of one of the five 
divisions was on leave of absence with pay for the involved period 
affords no basis for increasing the number authorized by the statute 
to six directors of divisions, that is, two for one of the five divisions 
for the same period of time. The pay rolls presented to this office 
for audit are not required to show when an employee is on annual 
leave of absence for the reason that he is in a leave with pay status 
authorized by law, which is synonymous for pay purposes with a 
work or duty status. 13 Comp. Gen. 295; id. 370; 17 id. 641, 643; 18 
id. 637, 639; 19 id. 501, 503. Contrary to the view expressed in re- 
plies to exceptions, this rule is the same whether the leave is granted 
between two periods of active duty or at the end of active duty and 
prior to separation. 

As stated in the third paragraph of your letter “the acceptance of 
a resignation in accordance with its terms is complete, final, and bind- 
ing on the parties. See Mimmack v. United States, 10 Ct. Cl. 584, 596.” 
That is to say, when an officer or employee tenders his resignation to 
take effect upon the termination of the accrued annual leave to his 
credit (as is understood to be the situation here) and the resignation 
is accepted as presented, no vacancy occurs in the office or position 
held by the officer or employee at the time he discontinues active duty 
and goes on authorized annual leave, as appears to be the view ex- 
pressed in your letter. Rather, the vacancy occurs when the leave has 
expired and the employee is finally separated pursuant to the terms 
of his resignation. 19 Comp. Gen. 501. There is no legal basis for 
limiting the application of this general rule “to offices created and the 
salary of which is fixed by statute” as suggested in your letter, Fur- 
thermore, the position of director of division here involved is named 
in the statute and a limitation has been placed by the statute upon 
the number of persons that may be employed in such positions without 
regard to the civil service laws and the classification act. If there 
were not involved here a statutory limitation upon the number of 
positions in which employment and payment of salary without regard 
to the civil service laws and the classification act is authorized, a 
different question would present itself. In such circumstances there 
would be no legal objection to the appointment of two directors of 
the same division—the appointments being made to two separate and 
distinct positions—for the same period of time under a lump sum 
appropriation available for salaries. But the statute in this instance 
clearly provides that there may be only “a director for each of not to 
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exceed five divisions” thus employed and paid for the same period of 
time. 

The decision of February 19, 1937, 16 Comp. Gen. 776, to which you 
refer in the third paragraph of your letter, is not in point here. In 
that decision there was considered the case of an employee who had 
resigned to accept State employment involving no Federal statute 
prohibiting the payment of the salary of the Federal position while on 
leave at the termination of his active duty and after he had accepted 
State employment, the controlling Executive order requiring only that 
the employee resign his Federal position if he elects to accept or con- 
tinue to hold State employment, which he had done. 

It is noted, in the penultimate paragraph of your letter, that you 
rely upon 13 Comp. Gen. 170, in support of your view that the appoint- 
ment of Mr. Helmbold, as made in this case, “would have the effect 
of automatically terminating Mr, Wilcox’s leave if such result were 
necessary for its validity.” That decision held that: 

The appointment of another person, either on a temporary or permanent 

basis, to a position occupied by an employee on leave of absence automatically 
terminates the appointment of the prior incumbent and no compensation could 
be paid to him for the leave of absence after the new appointee had qualified 
and entered upon the duties of that position. 
The rule there stated was predicated upon the facts therein con- 
sidered, which facts are in nowise similar to those involved here. 
Obviously, the holding there made has no application here. Further- 
more, that decision was rendered prior to the Annual Leave Act of 
March 14, 1936, which act made the granting of leave an absolute 
right as distinguished from a privilege. 16 Comp. Gen. 481; Thomas 
v. United States, 87 Ct. Cls. 578. It is true, as you state, that the 
Commission has discretionary authority to terminate appointments 
and, also, has discretionary authority as to when leave may be 
granted. But where an employee resigns to take effect at the termi- 
nation of his leave, which, as above stated, is a statutory right (see, 
also, section 8 of the annual leave regulations), and his resignation 
is accepted upon that basis, the attempted appointment of another 
person to the same position, as distinguished from an appointment 
to a different position to perform the same duties, prior to the termi- 
nation of the leave, particularly without notice to the employee who 
has resigned, does not automatically separate the first incumbent 
from the position. The right to the salary for the position here 
involved for the period of authorized leave and prior to his final 
separation is unquestionably in Mr. M. L. Wilcox, the legal incum- 
bent at the time, and not in his successor, Mr. Helmbold. 

Your are advised, therefore, that the audit action was correct and 
is hereby affirmed. 
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(B-10675) 
CONTRACTS—NATIONAL LABOR RELATIONS ACT COMPLIANCE 


There is no authority of law for requiring, as a condition precedent to the 
award of a contract, that persons or firms bidding on Government business 
certify or otherwise affirmatively signify that they are complying with and 
will continue to comply with the National Labor Relations Act of July 5, 
1935, 49 Stat. 449. 

There is no legal basis for requiring, as a condition precedent to payment of 
the contract price, that a contractor certify it has complied with the Na- 
tional Labor Relations Act of July 5, 1935, in the performance of its 
contract. 


Acting Comptroller General Elliott to the Secretary of the Interior, July 8, 1940: 
I have your letter of June 4, 1940, as follows: 


Your decision is requested as to whether payment is authorized of the 
enclosed voucher in favor of George Wood Sons & Company in the amount 
of $25.66 for sateen furnished the Indian Service under contract No. I-1-ind- 
17053, dated May 24, 1939, without the signing by the company of certificate 
No. 3, appearing on the back of the voucher which reads as follows: 

“I certify that the stipulations required by law and/or under contract, etc., 
with respect to wages, rights, and hours of work of employees have been com- 
plied with.” 

You are advised that pursuant to instructions contained in your letter dated 
April 2, 1988 (A-51607 and A-49009), there was included in the advertisement 
for dry goods for the Indian Service for the fiscal year 1940, a printed sheet on 
which the attention of all bidders was invited to certain certifications including 
No. 3 quoted above, which may be required of contractors and vendors in 
support of invoices or public vouchers for purchases and services other than 
personal. 

The enclosed voucher was rendered by the contractor as a result of an 
additional order placed by the Superintendent of the Indian Service Warehouse 
in Chicago, on March 13, 1940, in accordance with the increase provisions in 
the contract. 

The contractor has refused to sign the certificate No. 3, stating that as he 
understood the matter the Walsh-Healey Act did not apply because the amount 
of the contract was less than $10,000. That statement is correct since the total 
value of supplies obtainable under the terms of the contract taking into con- 
sideration the 100 percent increase provision amounts to $5,372.04. 

The remaining question, arising from the citation in A-51607 of 49 Stat. 449 
as an example of applicable stipulations for certificate No. 3, is whether the 
vendor in this instance, and vendors generally, may be required thus to certify 
to compliance with the so-called National Labor Relations Act (49 Stat. 449). 
Your later decision (A-86908) of July 15, 1937, indicates otherwise. 

Your instructions in the matter, with the return of the voucher, are requested. 
The instructions received from you will be used as a guide in disposing of 
similar questions which may arise in the future. 


In the cited decision of July 15, 1937, A-86908 (17 Comp. Gen. 37), 
to the Social Security Board, it was stated: 


While as stated in the memorandum of your general counsel, the Congress 
has, in the statutes therein referred to, enacted certain requirements with 
respect to Government contracts, no such requirements are found in the National 
Labor Relations Act. The Congress has provided the means of enforcing com- 
pliance with the requirements of said act, but the withholding of Government 
aoe ey from a violator of such requirements is not one of the means so 
pro ; 

There is nothing in the Social Security Act to require that persons or firms 
bidding on Government business shall certify or otherwise affirmatively signify 
that they are complying with and will continue to comply with the National 
Labor Relations Act. And the fact that a bidder who submits a bid has 
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previously violated said act is not for consideration by the purchasing or 
contracting officer in the awarding of a contract. The sole jurisdiction in 
the matter of enforcing compliance with the National Labor Relations Act is 
placed by the act in the National Labor Relations Board and the courts. 

In a decision of September 30, 1938, A-96689 (18 Comp. Gen. 285, 
296), reference was made to Consolidated Edison Company v. 
National Labor Relations Board, 95 F. (2d) 390, 393, and it was 
stated : 

What was said there would appear equally pertinent as to local construction 
contractors, but however that may be, I find no legislative intent to further 
the provisions of the National Labor Relations Act by stipulations in Govern- 
ment contracts, 17 Comp. Gen. 37. Such stipulations may restrict competition 
and increase contract prices as a charge against the appropriation, contrary 
to sections 3709 and 3678, Revised Statutes, no part of the appropriation involved 
for the activities of the Farm Security Administration having been made for 
that purpose. It must be held, accordingly, that the inclusion in Farm Security 
Administration construction contracts of the proposed stipulations respecting 
aaa organization and collective bargaining are not now authorized by 
aw. 

Also, see my letter of February 5, 1940, to you, concerning the certifi- 
cate in question, and the decision published at 19 Comp. Gen. 748. 

There being no authority of law for requiring, as a condition prece- 
dent to the award of a contract, that persons or firms bidding on 
Government business certify or otherwise affirmatively signify that 
they are complying with and will continue to comply with the National 
Labor Relations Act, there likewise would appear no proper or legal 
basis for requiring, as a condition precedent to payment of the con- 
tract price, under the circumstances here appearing, that the bidder 
certify that it complied with the National Labor Relations Act in 
the performance of the contract. 

Accordingly, this office will not object to payment, if otherwise 
correct, on the voucher, which is returned herewith, without requiring 
the contractor to certify as to compliance with the National Labor 
Relations Act. That is to say, the two questions, in the order in which 
they have been presented in your letter, supra, are answered in the 
affirmative and the negative, respectively. 


(B-11069) 


MILEAGE—HEADQUARTERS—AUTOMOBILE OWNERSHIP 
REQUIREMENT 


The act of April 25, 1940, 54 Stat. 167, changing the statutory requirement of 
personal ownership of automobiles used by Government employees in official 
travel “away from designated posts of duty” on a mileage basis by providing 
merely for private ownership of vehicles so used, does not alter the personal 
ownership requirement with respect to the allowance provided in the Federal 
Housing Administration appropriation (1941) of not to exceed 3 cents per 
mile for travel performed by employees on inspection duty in “their person- 
ally owned automobiles within the limits of their official posts of duty.” 
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Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, July 10, 1940: 


I have your letter of June 27, 1940, as follows: 


Reference is made to the act of April 25, 1940, Public, No. 485, 54 Stat. [167], 
amending the Statute of February 14, 1931, 56 [46] Stat. 1108, as amended by 
section 9 of the act of March 3, 1933, 47 Stat. 1516; U. 8. C., section 73a, relating 
to travel expenses, by striking out the words “his own” wherever the words 
appear therein and searting in lieu thereof the words “privately owned.” Also, 
to the “Independent Offices Appropriation Act, 1941,” Public, No. 459, 76th Con- 

gress, Chapter 107—S8rd session, H. R. 7922, approved April 18, 1940, making 
yon a available for administrative expenses of the Federal Loan Agency, 
Federal Housing Administration, for the fiscal year 1941, makes provision for 
the payment of travel expenses as follows: 

* * “travel expenses, in accordance with the Standardized Government 
Travel Regulations and the act of June 3, 1926, as amended (5 U. 8. C. 821-833), 
but there may be allowed in addition to mileage at a rate not to exceed 4 cents 
per mile for travel by motor vehicle reimbursement for the actual cost of ferry 
fares and bridge and tunnel tolls, and employees engaged in the inspection of 
property may be paid an allowance not to exceed 3 cents per mile for travel 
performed in their personally owned automobiles within the limits of their 
official posts of duty. when such travel is performed in connection with such 
inspection;” * * 

In view of the eee of that portion of the Independent Offices Appropria- 
tion Act herein cited the question arises as to whether the act of April 25, 1940, 
Public, No. 485, supra, can be construed as removing any restrictions as to per- 
sonally owned automobile, thus permitting all employees of the Administration 
to use a privately owned automobile for travel on official business when duly 
authorized and receive reimbursement for mileage at a rate not to exceed 4 cents 
per mile plus the actual cost of ferry fares, and bridge and tunnel tolls and 
employees engaged in the inspection of property to receive an allowance not to 
exceed 3 cents per mile for travel performed by privately owned automobile 
within the limits of their official posts of duty when such travel is performed 
in connection with such inspections and your advice in regard to the matter is 
respectfully requested. 

In view of the fact that it will be necessary to issue appropriate instructions 
to the field offices concerning the subject on or before July 1, 1940, or as soon 
thereafter as practicable, an early reply will be appreciated. Further, since the 
general travel authorizations for the employees in the field offices whose duties 
require travel by automobile have been issued and such orders provide for reim- 
bursement only when personally owned automobile is used, in the event it is 
determined that employees of this Administration are permitted to use privately 
owned automobile pursuant to the act of April 25, 1940, and still receive the allow- 
ances provided for in the appropriation act, it will be necessary to amend the 
general travel authorizations for the fiscal year beginning July 1, 1940, and end- 
ing June 30, 1941. Therefore, your advice is requested as to whether these orders 
may be amended by a blanket authority or whether it will be necessary to issue 
superseding orders to each employee. 


The act of April 25, 1940, Public, No. 485, 54 Stat. 167, provides as 
follows: 

That the act of February 14, 1981 (46 Stat. 1103), as amended by section 9 of 
the act of March 8, 1933 (47 Stat. 1516; U. S. C., title 5, sec. 73a), entitled “An act 
to permit payments for the operation of motorcycles and automobiles used for 
necessary travel on official business, on a mileage basis in lieu of actual operating 
expenses,” is further amended by striking out the words “his own” wherever they 
appear therein and inserting in lieu thereof the words “a privately owned.” 

In decision of June 7, 1940, B-10493, 19 Comp. Gen. 984, in which 
was considered the effect of the above-quoted statute, it was held as 
follows: 

Said amendatory statute has the effect of amending, also, section 12 (a) of 


the Standardized Government Travel Regulations based on the original statute 
so as to require the substitution of the words “a privately owned” for the words 
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“his personally owned,” appearing in the ciced section uf the regulations. Whether 
ownership of a privately-owned automobile in which official travel is performed 
be in the traveler or some other person is no longer material. You are advised, 
therefore, that an express amendment to the regulation to include the provisions 
of the act, supra, is not required before mileage is allowable for official travel per- 
formed in any privately-owned automobile by employees of the named agencies. 

What was stated in the above-quoted decision has reference or appli- 
cation only to mileage authorized in the organic act of February 14, 
1931, 46 Stat. 1103, and as covered by the Standardized Government 
Travel Regulations, that is, mileage authorized while the officer or 
employee is “engaged in necessary travel on official business away from 
his designated post of duty.” Hence, while said decision is applicable 
to the mileage at a rate not to exceed 4 cents per mile, provided for in 
the first part of the appropriation provision quoted in your letter, it is 
to be noted that the allowance of “not to exceed 3 cents per mile,” au- 
thorized in the said quoted provision, relates only to travel performed 
by officers or employees “within the limits of their official posts of 
duty.” Such allowance is not dependent upon a so-called “travel 
status,” that is, a travel status derived from travel “away from 
* * * designated post of duty,” such as is required to be established 
before mileage may be paid under the 1931 statute and the Standardized 
Government Travel Regulations. That being so, there is perceived no 
true relationship between the allowance of “not to exceed 3 cents per 
mile” as authorized by the quoted appropriation act, and the mileage 
as authorized by the 1931 statute and the travel regulations issued 
thereunder. Hence, the act of April 25, 1940, amending only the “act 
of February 14, 1931 (46 Stat. 1103), as amended by section 9 of the act 
of March 3, 1933 (47 Stat. 1516; U.S. C., title 5, sec. 73a) ,” which sub- 
stituted the words, “a privately owned” [automobile], for the words, 
“his own” [automobile] may not be construed as having any effect 
upon the words, “their personally owned automobiles,” in respect of 
the allowance of “not to exceed 3 cents per mile” authorized in the 
1941 appropriation act for your Administration. Accordingly, officers 
and employees may be paid the latter allowance for authorized travel 
only when such travel is performed in their personally-owned automo- 
biles. Compare 11 Comp. Gen. 118. 


(B-11095) 


APPOINTMENTS—SALARY IN EXCESS OF CLASSIFICATION 
GRADE MINIMUM 


Where because of the effect of a saving clause, such as section 10 (b) of the 
Reorganization Act of 1939, appointments were made at rates above the 
minimum salary rate of the classification grade or class, the salaries need 
not be reduced to the minimum salary rate of the grade or class when the 
period covered by the saving clause has expired as the requirement of section 
6 of the Classification Act of 1923, that all new appointments be at the 
minimum salary of the grade or class, relates only to initial appointments, 
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Acting Comptroller General Elliott'to the Federal Security Administrator, July 
10, 1940: 


I have your letter of June 28, 1940, as follows: 


In your letter of August 22, 1989 [19 Comp. Gen. 237], replying to my request 
of July 24 for decisions on a number of points in connection with section 10 (b) 
of the Reorganization Act of 1939, you held, relative to probational appoint- 
ments of persons who occupied temporary or excepted positions at salaries in 
excess of the minimum of the grade, that— 

“Section 10 (b) of the Reorganization Act is a prohibition only against a change 
in classification or compensation during the fiscal year 1940 of an employee trans- 
ferred under the provisions of title I of the act. Therefore, a person who has 
a temporary or excepted status in the agency transferred by operation of the 
act may be probationally appointed to a vacant position only if such position 
be in the same classification grade as the position held June 30, 1939, and at 
the same compensation rate he received on said date.” 

A question has now arisen as to whether an employee who was appointed 
probationally in accordance therewith, at a rate of pay above the minimum of 
the grade, would have to be reduced to the minimum of the grade, effective July 
1, 1940. Section 6 of the Classification Act of 1923, as amended, requires that 
“all new appointments shall be made at the minimum rate of the appropriate 
grade or class thereof.” However, it would appear that section 10 (b) of the 
Reorganization Act of 1939 supersedes that section during the present fiscal 
year, so far as employees transferred by reorganization are concerned, and that, 
inasmuch as all such probationary appointments made during that period met 
all requirements of the law then in effect, no action will be required after the 
expiration of this fiscal year to adjust those salaries to conform to section 6 of 
the Classification Act in the cases of those persons who may still be in their 
probationary periods. Nevertheless, I should like to have your confirmation 
of this view before accepting it as final. 


The requirement of section 6 of the Classification Act of 1928, 42 
Stat. 1490, that all new appointments be at the minimum salary of 
the grade or class relates to the initial appointment, only; and if such 
initial appointment be otherwise authorized by statute to be made at 
a rate above the minimum salary rate—which appears to be the 
situation here—there is no requirement that the employee be reduced 
to the minimum salary rate when the saving clause, namely, section 
10 (b) of the Reorganization Act, which permitted such appointment 
at a higher rate, has expired. 


(B-11020) 


CONTRACTS—WAGE STIPULATIONS AND PRICE INCREASING 
PROVISIONS 


In the absence of express statutory provision there is no authority to include 
in contracts of the United States any provision not essential to the accom- 
plishment of the purpose of the appropriation under which the contract is 
made, the necessary or probable result of which may be to increase the 
contract prices which the United States must pay. 

A provision requiring that a contractor pay his employees a stipulated minimum 
wage should not be included in specifications for construction and repair 
contracts which involve $2000 or less, and hence are not subject to the 
minimum wage provisions of the Bacon-Davis Act as amended August 30, 
1935, 49 Stat. 1011. 

Farm Security Administration construction and repair contracts in amounts of 
$2,000 or less may not require that a contractor pay its employees at a 
stipulated minimum wage rate regardless of whether the funds involved be 
those appropriated under section 3 of the Hmergency Relief Appropriation 
Act of 1939, or funds transferred in trust to the United States from State 

rural rehabilitation corporations. 
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The minimum wage rates required by the Bacon-Davis Act as amended August 
30, 1935, 49 Stat. 1011, to be included in certain contracts in excess of 
$2,000, are for determination by the Secretary of Labor as required by the 
act and not by any other Government department or officer. 

Contracts involving the use of “trust” funds transferred from State rural 
rehabilitation corporations to the United States should be executed and 
performed in conformity with the laws and procedures applicable to the 
expenditure of Federal funds. 


Anes Comptroller General Elliott to the Secretary of Agriculture, July 11, 


I have your letter of June 21, 1940, as follows: 


The Farm Security Administration of this Department has received three 
letters dated April 24, April 25, and May 8, 1940, from the Contract Examining 
Section of your office, requesting certain information as to four contracts, 
ER-A4fsa-847, Earl McCuiston and Ray Williams; A5fsa—1078, William J. 
Sands A3fsa—1128, J. B. Hancock and Company; and A5fsa—1092, Henry A. 
vey. 

Each of these contracts contains a provision requiring the contractor to pay 
certain minimum wages, as set forth therein, to employees engaged upon the 
contract work. Information has been requested as to the designation of the 
appropriation chargeable with payments under these contracts, by whom the 
specified wage rates were established, and whether any funds derived from sec- 
tion 1 of the Emergency Relief Appropriation Act of 1939, 53 Stat. 933, are 
to be utilized in payments under such contracts. Attention has also been directed 
to the Acting Comptroller General’s decision of September 30, 1938, A-96689, 18 
Comp. Gen. 285, and to sections 3, 15, and 34 of that act. 

No funds derived from section 1 of the Emergency Relief Appropriation Act.of 
1939 are here involved, so that the provisions of section 15 of that act, with 
respect to the monthly earning schedule to be fixed by the Commissioner of 
Work Projects for persons engaged upon work projects financed under the 
former section, are not applicable. Contract ER-A4fsa-847 is, however, to be 
financed with funds made available under section 3 of that act, appropriation 
symbol 201241; contract A3fsa-1128, “operation and maintenance” funds under 
section 3 of the Bankhead-Black Act, 49 Stat. 2035, appropriation symbol 
12x8000; contract A5fsa—1078, transferred funds of the South Carolina Rural 
Rehabilitation Corporation, appropriation symbol 12x8784.038; and contract 
A5fsa—1092, transferred funds of the Georgia Rural Rehabilitation Corporation, 
appropriation symbol 12x8784.009. 

The wage rates specified in these contracts were fixed by the Administrator 
of the Farm Security Administration (upon the advice of the Labor Relations 
Adviser and pursuant to. authority delegated by me) substantially in con- 
formity with the prevailing rates of wages for similar work in the same locality. 
This same procedure has been followed under the preceding relief acts, with 
respect to similar contracts under $2,000, and was approved in the above-cited 
decision of your office. It is recognized that there is no express statutory 
authority for the establishment of such wage rates, but it is believed that the 
fixing of wage rates to be paid under such contracts is clearly necessary and 
desirable from an administrative point of view. The fact is that contracts 
such as are here involved contemplate the performance of work on projects 
with respect to which larger contracts of a similar nature (in excess of $2,000) 
have been entered into, requiring the payment of minimum wage rates deter- 
mined pursuant to the Bacon-Davis Act, as amended by the act of August 30, 
1935, 49 Stat. 1011. The successful and expeditious prosecution of the work 
depends, of course, upon the existence of satisfactory labor relations, which 
presumes that the employees of all contractors engaged in any one locality 
will be treated alike. 

Under these circumstances, it was believed to be necessary and proper to 
require the payment of minimum wage rates under these smaller contracts in 
conformity with those required under the larger contracts expressly covered 
by the Bacon-Davis Act. Moreover, the establishment of uniform minimum 
wage rates seemed to be reasonably requisite and related to the accomplish- 
ment of the legislative purposes involved, namely, the provision of relief and 
work relief, in the sense that such objective has always implied the payment 
of an adequate minimum wage to all persons employed (either directly or by 
contract) under the relief program. 
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Your attention is invited, in this connection, to the position taken by the 
former Comptroller General (A-67190, A-67191, March 27, 1936) [15 Comp. 
Gen. 859] to the effect that funds appropriated by the Bmergency Relief Appro- 
priation Act of 1935 were not available for the purchase of prison-made goods, 
notwithstanding the fact that that act made no provision with regard to such 
goods and that the act of May 27, 1930, 46 Stat. 391, as amended by the act 
of June 23, 1934, 48 Stat. 1211, provides specifically that establishments of the 
Government shall purchase such products of Federal penal and correctional 
institutions as meet their requirements. The former Comptroller General 
pointed out that the making of purchases from Federal prisons appeared to be 
out of line with the purpose for which such appropriation was made, and that, 
therefore, such purchases should not be made. It is believed that the adminis- 
trative determination here involved with respect to the relationship between 
minimum wages and the legislative objective, and also the maintenance of 
satisfactory labor relations, is equally justifiable and proper, and that such 
procedure is authorized by section 14 of the Bmergency Relief Appropriation 
Act of 1939, providing that agencies receiving appropriations thereunder may 
prescribe such rules and regulations as are necessary to carry out the purposes 
for which such appropriations are made. It would appear reasonable to pre- 
sume that the agency receiving and administering an appropriation under the 
Emergency Relief Appropriation Act of 1939, and which administered similar 
appropriations under the preceding relief acts, should be best qualified to judge 
as to the nature, necessity, and scope of the rules and regulations which, it is 
administratively believed, will effectuate the purposes of the appropriation. 
The Congress apparently recognized such fact by vesting each such agency 
with authority to promulgate the necessary regulations. 

Instructions have now been issued, however, to the effect that, pending your 
decision in this matter, specifications in connection with construction contracts 
involving less than $2,000 shall not prescribe minimum wage rates. 

As indicated above, two of the contracts here involved contemplate the use 
of funds which have been transferred in trust to the Farm Security Adminis- 
tration from State rural rehabilitation corporations. As you know, these are 
funds which have not been appropriated for the use of the Farm Security 
Administration, but are being administered by that Administration (together 
with other assets of such corporations) in furtherance and as a part of its 
rural rehabilitation program in the States concerned. It has been the adminis- 
trative policy in the expenditure of such funds to follow the laws and pro- 
cedures applicable to the expenditure of Federal funds. It is not believed, 
however, thet there is any legal basis of objection to the prescription of 
minimum wage rates in such contracts. 

The applicable project numbers here involved are as follows: 


Contract ER-A4fsa-87, Op. No. 901-7-14; 

Contract A3fsa-1128, Op. No. RR-MO-17 ; 

Contract A5fsa—1078, Allotment (Works project) No. 46-54-40-803-3 ; and 
Contract A5fsa-1092. Allotment (Works project) No. 10-58—40-303-3. 

Contract A3fsa-1128, April 9, 1940, with J. B. Hancock & Co., Se- 
dalia, Mo., covered furnishing all labor, tools, materials, equipment, 
and other services, and performing all work necessary and required 
for performing all the items of general repair work on enumerated 
units located on Osage Farms Project, near Hughesville, Mo., for the 
aggregate contract price of $1,498. 

Contract ER-A4fsa-847, March 2, 1940, with Earl McCuiston and 
Roy Williams, Crossville, Tenn., was for furnishing labor, mate- 
rials, and equipment, except as specified in said contract to be fur- 
nished by the Government, for the installation of a hand pump, 
installation of pipe lines and hydrants, and the construction of 
three frost-proof pump houses on Cumberland Homesteads Project, 
adjacent to Crossville, Tenn., for the amount of $459. 
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Contract A5fsa-1078, April 1, 1940, with William J. Bleakley, 
Orangeburg, S. C., covered construction of four canning kitchens 
on designated units of Allendale Farms Project, Allendale County, 
S. C., at $356 each, or an aggregate contract price of $1,424. 

Contract A5fsa—1092, April 30, 1940, with Henry A. Ivey, Monte- 
zuma, Ga., was for the construction of an eight-bay equipment shed 
and fences on the Flint River Farms Project, Macon County, Ga., for 
the lump sum price of $1,492. 

The above contracts were executed on Government Standard Form 
No. 33, Short Form Contract, and each included a provision in 
substantially the same words, as follows: “In the performance of 
any contract resulting from this Invitation, the contractor shall pay 
all laborers or mechanics, employed at the site of the work, not less 
than the appropriate minimum wage rates as specified below,” and 
there followed in each instance a list comprising the different types 
of laborers and mechanics to be employed in the performance of the 
work and the minimum hourly wage to be paid each class. 

It is immediately apparent that the contracts are merely ordinary 
contracts, awarded to the lowest bidder after advertising for bids 
in conformity with section 3709, Revised Statutes, involving con- 
struction, repair, or alteration of property for the United States, 
and that each contract is less than $2,000 in amount, and hence not 
within the terms of the Bacon-Davis Act as amended August 30, 1935, 
49 Stat. 1011. There appears nothing in, or in connection with, 
these contracts to exempt them from statutory requirements and 
established rules governing purchases and contracts for Government 
needs. The rule is well established and has long been recognized 
by the courts as a primary intendment of section 3709, Revised Stat- 
utes, and related enactments, that Government needs are to be sup- 
plied at the most reasonable price obtainable whether such needs 
are for materials, equipment, or supplies, or for construction, repair, 
or alteration of public works. Equally well recognized and estab- 
lished is the rule that in the absence of express statutory provision 
therefor, there is no authority in any administrative purchasing or 
contracting agency of the Government to include in contracts of the 
United States any provision not essential to the accomplishment of 
the purpose of the appropriation under which the contract is made, 
the necessary or probable result of which may be to enhance the 
contract prices which the United States must pay. That any provi- 
sion in advertised specifications stipulating that a contractor must 
pay his employees a minimum wage possibly or probably will have 
the effect of increasing cortract prices to the Government would 
appear not open to question. See 19 Comp. Gen. 678. 

The question presented in your submission is closely analogous 
to that considered in the cited decision; and while the matter there 
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involved was the contract fixing of minimum wages to be paid opera- 
tors of rented motor equipment, the conclusion there reached is appo- 
site and for application here—that inclusion in Government contracts 
of provisions not expressly authorized by statute and not essential 
for the accomplishment of the purpose of the appropriation under 
which the contract is made, the necessary or probable result of which 
may be to increase contract prices to the United States, is 
unauthorized. 

To epitomize your submission, you concede that there is no express 
statutory authority for the establishment of wage rates as was done 
in these instances, but you state (1) that the fixing of wage rates to 
be paid under such contracts “is clearly necessary and desirable from 
an administrative point of view”; (2) that such contracts contemplate 
work on projects with respect to which larger contracts of a similar 
nature (in excess of $2,000) have been entered into, requiring the 
payment of minimum wage rates pursuant to the Bacon-Davis Act 
as amended August 30, 1935, 49 Stat. 1011; and (3) that the success- 
ful and expeditious prosecution of the work depends upon “the 
existence of satisfactory labor relations, which presumes that the 
employees of all contractors engaged in any one locality will be 
treated alike.” You express the view that “the establishment of uni- 
form minimum wage rates seemed to be reasonably requisite and 
related to the accomplishment of the legislative purposes involved, 
namely, the provision of relief and work relief, in the sense that such 
objective has always implied the payment of an adequate minimum 
wage to all persons employed (either directly or by contract) under 
the relief program.” And you state the belief that the administrative 
determination with respect to the relationship between minimum 
wages and the legislative objective, “and also the maintenance of 
satisfactory labor relations” is justifiable and proper, and that such 
procedure is authorized by section 14 of the Emergency Relief 
Appropriation Act of 1939, which provides that: “Agencies receiving 
appropriations under this joint resolution are authorized to prescribe 
such rules and regulations as may be necessary to carry out the pur- 
poses for which such appropriations are made.” (Italics supplied.) 

It was pointed out in the cited decision of this office, 18 Comp. Gen. 
285, that, while the Congress in making appropriations leaves largely 
to administrative discretion the choice of ways and means to accom- 
plish the objects of the appropriation, administrative discretion may 
not transcend the statutes nor be exercised in conflict with law. It 
is well settled that administrative rules and regulations must follow 
and may not transcend the law upon which their validity depends, 
17 Comp. Gen. 992, 998, citing United States v. Grimaud, 220 U. S. 
506; Panama Refining Company v. Ryan, 293 U. 8. 388, and quoting 
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from Morrill v. Jones, 106 U. S. 466. No consideration of administra- 
tive convenience or desirability suffices to justify a departure from 
that rule, or to clothe with validity administrative rules or regulations 
not otherwise reasonably within the compass of the parent statute. 

There appears to be no provision in the Emergency Relief Appro- 
priation Act of 1939, 53 Stat. 927, et seq., which expressly authorizes, 
or by reasonable implication may be construed to authorize, inclusion 
in contracts such as here in question of a provision requiring that a 
contractor pay his or its employees any stipulated minimum wage 
rate, fixed by you as Secretary of Agriculture or by the Adminis- 
trator of the Farm Security Administration pursuant to authority 
purported to be delegated by you, whether upon the advice of the 
Labor Relations Adviser or otherwise, it being fundamental that the 
authority undertaken to be delegated by you can be no greater than 
the authority vested in you by the statute. 

While the subject contracts involved construction and repair, their 
similarity to the “larger contracts of a similar character” referred to 
in your submission ceases there, for the line of “similarity” is sharply 
drawn at the amount of $2,000 legislatively fixed in the Bacon-Davis 
Act as amended August 30, 1935, 49 Stat. 1011, as the minimum limit 
of the statute’s operation, for under the recognized rule of expressio 
unius est exclusio alterius, construction, alteration, and repair contracts 
less than $2,000 in amount are as effectively shut off from any author- 
ized wage-fixing provisions as if they had been expressly excepted by 
the statute. That is to say, the Congress, in the passage of the Bacon- 
Davis Act as amended, has provided that advertised specifications for 
construction, alteration, or repair contracts in excess of $2,000 shall 
contain a provision stating the minimum wages to be paid various 
classes of laborers and mechanics, etc., and, ipso facto, otherwise simi- 
lar contracts less than $2,000 in amount are excluded. Even in the case 
of such contracts in excess of $2,000, the Bacon-Davis Act requires that 
the minimum wage rates are to be determined by the Secretary of 
Labor, and there has been found no provision of law authorizing any 
other department or officer of the Government to accroach the author- 
ity and jurisdiction thus confided exclusively to the Department of 
Labor. When a statute limits a thing to be done in a particular mode 
it includes the negative of any other mode. Botany Worsted Mills v. 
United States, 278 U. S. 282, 289, 15 Comp. Gen. 9,11. And, as said 
in decision of this office, 18 Comp. Gen. 285, 295, where Congress has 
legislated on a subject it is not open to administrative discretion to 
stipulate contract conditions beyond or at variance with those author- 
ized or directed by statute. A fortiori would this appear to be true 
when the authority assumed is an authority not conferred by law upon 
any officer of the Government. 
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Accordingly, it must be held that there was and is no authority for 
the inclusion, in advertised specifications or contracts of the character 
here involved, of any stipulation requiring payment by contractors to 
their employees of minimum wages fixed by the Administrator of the 
Farm Security Administration or otherwise. 

Relative to your statement that two of the subject contracts involve 
the use of “trust” funds transferred from State rural rehabilitation 
corporations rather than appropriated funds of the United States and 
your suggestion that there is no legal basis of objection to the prescrip- 
tion of minimum wage rates in such contracts, the fact remains that 
such contracts are entered into by representatives and agents of the 
United States and, ostensibly, on its behalf; and it would not appear 
that such agents are clothed with any broader authority in entering 
into such contracts than is conferred upon them by statute, and there 
appears no sound reason why the said contracts should not, as you 
say, be handled in conformity with “the laws and procedures applicable 
to the expenditure of Federal funds.” 

As to the view expressed that a minimum wage fixing contract 
provision is “reasonably requisite and related to the accomplishment 
of the legislative purposes involved, namely, the provision of relief 
and work relief,” the legislative purpose involved is “to continue 
to provide work for needy persons on useful public projects in the 
United States” etc., and it does not appear and is not understood 
how a contract provision requiring a contractor to pay a minimum 
wage to his employees would operate for the relief or employment 
or redound to the benefit of any person other than the employees of 
the contractor, who would be employed on the project in any event, 
or would in any appreciable measure further the accomplishment of 
the legislative purpose as stated in the statute. 

Accordingly, future similar contracts of the Farm Security Admin- 
istration should omit any requirement for the payment of minimum 
wages. 


(B-11117) 
CONTRACTS—FAIR LABOR STANDARDS ACT COMPLIANCE 


There is no authority for the inclusion in Government contracts of a require- 
ment for compliance with the Fair Labor Standards Act of 1988, 52 Stat. 
1060. 


Acting Comptroller Genera! Elliott to the Secretary of the Interior, July 16, 
1940: 
There has been brought to my attention contract No. I-1p-16670, 
dated March 16, 1940, with Ralph E. Mills Co., Inc., Frankfort, Ky., 
for furnishing all labor and materials in connection with Project 
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1F1, Blue Ridge Parkway, consisting of grading, draining, the con- 
struction of crushed stone surfacing with a surface application of 
calcium chloride and other road work in Amherst and Rockbridge 
Counties, Va. 


Included in the specifications made a part of the contract was a 
provision as follows: 


Compliance by the contractor with the standards as to hours of labor pre- 
scribed by the “Fair Labor Standards Act of 1938,” approved June 25, 1938 
(Public No. 718, 75th Congress), will be required in the performance of the 
work under this contract; provided that nothing in this clause shall modify 
or supersede any requirement of article 11 (a) of Form 23. 


In reply to letters of April 24 and May 28, 1940, from the Audit 
Division of this office addressed to the Director, National Park Serv- 
ice, Department of the Interior, requesting information as to the 
reasons for inclusion of the above-quoted provision, there was re- 
ceived a letter dated May 28, 1940, transmitting a copy of letter of 
May 25, 1940, with enclosures, from the District Engineer, Public 
Roads Administration, Federal Works Agency, to the Acting Chief 
Counsel, National Park Service, in pertinent part as follows: 


The project in question was advertised on January 29, 1940. The provision 
requiring compliance with the Fair Labor Standards Act of 1988 was included 
in the supplemental specifications in line with correspondence between the 
Public Roads Administration and the Wage and Hour Division, Department of 
Labor. Since this project was advertised, there has been further correspondence 
between these offices regarding the application of the legislation in question to 
highway construction projects. There is attached hereto one copy each of the 
self-explanatory documents listed below: 

1. Letter dated February 2, 1939, from Mr. Thos. H. MacDonald, Chief of 
Bureau, Bureau of Public Roads, to Mr. E. F. Andrews, Administrator, Wage 
and Hour Division, Department of Labor. 

2. Reply made by Mr. Elmer F. Andrews, Administrator, Wage and Hour 
Division, dated March 3, 1939. 

3. Letter dated January 23, 1940, from Mr. Thos. H. MacDonald, Commissioner 
of Public Roads, to Col. Philip B. Fleming, Wage and Hour Division. 

4. Reply made by Col. Philip B. Fleming, dated February 21, 1940, and enclosures 
accompanying his letter (Interpretative Bulletins Nos. 5 and 8, and treatment 
entitled “Highway Construction Under the Fair Labor Standards Act”). 

The provision in the contract requiring compliance with standards as to hours 
of labor prescribed by the “Fair Labor Standards Act of 1938” was inserted 
because of the position taken by the Wage and Hour Division, Department of 
Labor, as outlined in the enclosures mentioned above. If the inclusion of such 
provision in contracts for highway construction projects is improper and un- 
authorized, notwithstanding the views of the Wage and Hour Division, 

rtment of Labor, it will be appreciated if we may be so advised. 
copy of this letter, with a second set of attachments, is sent you that it may 
be available to you should you desire to forward them to the General Accounting 


In case a reply be received from the General Accounting Office, please send me 
two coples of it. 


The Fair Labor Standards Act of June 25, 1988, 52 Stat. 1060, is 

a statute of general application enacted “to correct and as rapidly as 

possible to eliminate” unwholesome labor conditions and unsavory 

commercial practices existing “in industries engaged in commerce or 

in the production of goods for commerce” as outlined in section 2 
405635"—41—4 
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of the act. The statute, sections 6 and 7, prescribes minimum wages 
and maximum work hours for employees to whom the law applies, to 
wit, employees “engaged in commerce or in the production of goods for 
commerce.” Section 15 of the act prescribes and designates as “un- 
lawful” certain acts or undertakings as enumerated in said section. 
Section 16 (a) provides the penalties attendant upon conviction for 
willful violation of any of the provisions of section 15 and section 
16 (b) relates to the civil liability of an employer to employees affected 
by a violation of sections 6 or 7 of the act. Other sections of 
the statute provide the machinery for the administration of its 
provisions. 

Thus, the statute specifies the means by which and manner in which 
it is to be administered and enforced and prescribes the punishment 
to be imposed upon conviction for its violation. But the statute does 
not provide for, or authorize, the inclusion in contracts of the United 
States of any requirement that a contractor otherwise amenable to 
its provisions shall pledge compliance with the law as a matter of 
contract undertaking. It may be pointed out in this connection that 
while the contract in this instance stated that compliance with the 
statute as to hours of labor would be “required” in the performance 
of the contract, it did not provide and, legally, could not have pro- 
vided, a corresponding penalty or payment of damages for breach 
of compliance, the mode of enforcement of the act and the punishment 
for violation thereof as prescribed in the statute itself being exclusive. 

Accordingly, you are informed that, aside from any consideration 
as to whether employees engaged, wholly within a State, in the 
construction, alteration, or repair of a road are covered by the Fair 
Labor Standards Act, as to which I express no opinion, and which 
appears from the correspondence to be somewhat of an open question 
with the Wage and Hour Division, Department of Labor, there would 
appear to be no legal authority—as there would appear to be no 
need—for the inclusion in Government contracts of a requirement 
for compliance with the Fair Labor Standards Act of 1938, or of any 
other reference to the statute. If a contractor with the Government 
is amenable to the law in any instance, which question would neces- 
sarily await judicial determination in case of doubt or uncertainty, 
the recourse—and the only recourse—of the United States, acting 
in its sovereign capacity and not in its capacity as a contractor, 
would be as set forth and provided in the statute. See 19 Comp. 
Gen, 748, 750; cf. 17 Comp. Gen. 37; 18 id. 285; and B-10675, July 8, 
1940, 20 Comp. Gen. 14. 

The District Engineer, Public Roads Administration, Federal 
Works Agency, should be advised accordingly, 
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(B-11241) 
DELEGATION OF AUTHORITY BY HEADS OF DEPARTMENTS 


The title and nature of the position of assistant secretary of a Government 
department may generally be considered to authorize the incumbent to 
assist the head of the department in all matters requiring his personal 
attention or discretion and to act in lieu of the Secretary of the department 
when authorized by him so to do. 

The statutory authority (5 U. S. Code 43) for the heads of departments and 
establishments to delegate to subordinates the power to employ persons 
for field duty did not change the law requiring that appointments in the 
departmental service in the District of Columbia be made by such heads 
in the absence of specific authority for the delegation of the appointing 


power. 

The authority to make promotions, unless otherwise provided ‘by statute, is 
subject generally to the same rules as to delegation as the authority to 
make original appointments. 

The Secretary of State’s statutory authority to “prescribe duties for the assist- 
ant secretaries * * * as well as for all the other employees in the 
department” (5 U. S. Code 154) does not include the power to delegate 
to subordinate officers, other than Assistant Secretaries of State, the 
authority to perform any duty or function which rests in the discretion 
of the Secretary of State as head of the Department. 

An employee transferred between official duty stations—as distinguished from 
ordinary travel on official business—is entitled to reimbursement of travel 
or other expenses incident to the transfer only if the order authorizing 
such transfer and reimbursement be signed, as the statutes require, by 
the head of the department or establishment involved and not by a sub- 
ordinate officer, other than an assistant secretary, to whom the Congress 
has not authorized the delegation of other than routine matters. 

The head of a department is not authorized to delegate to a subordinate officer, 
other than an assistant secretary, the authority vested in him by section 
8683, Revised Statutes, for obligating a contingent fund appropriated to 
his department. 

The authority to approve’ vouchers involving expense incurred in travel on 
account of an emergency, or without prior authority, may, under the terms 
of paragraph 7 of the Standardized Government Travel Regulations, be 
delegated by the heads of departments to subordinate officers or employees 
provided there is not involved the reimbursement of travel expenses in- 
curred on transfer between official duty stations. 


Acting Comptroller General Elliott to the Secretary of State, July 16, 1940: 
I have your letter of July 11, 1940, as follows: 


The increasing demands which are being made upon the high officials of the 
Department for consultations in connection with international affairs has re- 
duced to a minimum the time which it is possible for those officers to devote 
to administrative matters. Among the duties of which it is essential to relieve 
those officials as far as possible is the signing of certain communications and 
documents. The steadily increasing volume of correspondence carried on by 
the Department, including that of an emergency nature, and the many instances 
in which officials now authorized to sign are not available when urgent com- 
munications require signature, make it necessary that immediate steps be 
taken to relieve this situation. 

To this end your opinion is requested as to whether, under the authority 
contained in title 5, section 154, United States Code, quoted hereafter, the 
Secretary of State has authority to delegate to such official, below the rank 
of assistant secretary, as he may designate, the duty of signing the following 
types of communications and documents: 


1, Authorizations for expenditures for salaries, including those for appoint- 
ments, promotions and transfers, and for contingent and other expenses ; 

2. Travel orders (including departmental travel, field travel, and Foreign 
Service travel, and approval of accounts under paragraph 7 of the Standardized 
Government Travel Regulations). 
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In connection with authorizations for expenditures for salaries, including 
those for appointments, promotions and transfers, the following facts are 
reviewed : 

Section 48, title 5, United States Code, provides as follows: 

“Employment of clerks and other employees; authority; place of service; 
delegation of authority to employ. There is authorized to be employed in 
each executive department, independent establishment, and the municipal gov- 
ernment of the District of Columbia, for services in the District of Columbia or 
elsewhere, such number of employees of the various classes recognized by 
chapter 13 of this title, as may be appropriated for by Congress from year to 
year: Provided, That the head of any department or independent establishment 
may delegate to subordinates, under such regulations as he may prescribe, the 
power to employ such persons for duty in the field services of his department 
or establishment.” 

In your decision No. A-56298 of October 2, 1934, to the Farm Credit Admin- 
istration concerning the authority of the Governor of the Farm Credit Admin- 
istration to delegate to a subordinate the power of appointment of departmental 
employees you stated as follows: 

“Where a discretion is vested by statute in the head of a department or 
service, said discretion may not be delegated to or exercised by any other 
officer or employee except such a one as may be specifically authorized by 
statute to act in the place of the head, as for instance, an assistant secretary 
of a department.” 

The provision of law under which the Secretary of State is authorized to 
prescribe the duties for the assistant secretaries and other employees of the 
Department (section 154, title 5, United States Code) reads as follows: 

“Distribution of duties of officers, clerks, and employees. The Secretary of 
State may prescribe duties for the assistant secretaries and the clerks of 
bureaus, as well as for all the other employees in the department, and may 
make changes and transfers therein when, in his judgment, it becomes 
necessary.” 

Accordingly, it is submitted that section 154, title 5, United States Code gives 
specific authority for the Secretary of State to delegate the duties vested in 
him by section 48, title 5, United States Code, to an assistant secretary, and 
also constitutes authority for him to delegate such duties to an officer below 
the rank of an assistant secretary since no distinction is made by the provision 
of law cited with respect to the duties which may be delegated to an assistant 
secretary and the duties which the Secretary of State may delegate to other 
departmental officials. 

Your early decision on the points submitted is urgently requested. 


Section 154, title 5, U. S. Code (act of February 28, 1931, 46 Stat. 
1214), is similar to section 360, Revised Statutes, which latter section 
was considered in 7 Comp. Gen. 832, and with respect to which it 
was held: 


Section 360, Revised Statutes, quoted in your letter, has reference to the duties 
that may be required of different officers of the Department of Justice but does 
not authorize the Attorney General to confer upon any subordinate the right to 
exercise discretion specifically vested in him by statute. While said section 
confers authority to require one subordinate to perform the duties ordinarily 
required of another it does not confer authority to designate generally an officer 
or an employee of the department to act, instead of the Attorney General, as 
the head of the department. Sections 347 and 348, Revised Statutes, require the 
Solicitor General and the Assistant Attorneys General “to assist the Attorney 
General in the performance of his duties.” Therefore, the order contemplated 
in the act of December 22, 1927, supra, may be signed by the Attorney General, 
an Assistant Attorney General, or the Solicitor General. A~-7839, April 20, 1925. 


Similarly, it was held in 15 Comp. Gen. 171, as follows: 


The provision in the joint resolution of March 28, 1918, 40 Stat. 499, permitting 
the Assistant to the Secretary of the Interior to sign such official papers and 
documents as the Secretary may direct, may not be considered as authorizing the 
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Secretary of the Interior to delegate to said Assistant the authority to sign 
orders entitling employees to reimbursement of travel and other expenses upon 
a transfer between official duty stations. 

While I do not find any specific statutory authority for Assistant 
Secretaries of State to act in lieu of the head of the department in 
matters of discretion vested in such head, the title and nature of the 
position have generally been held to authorize assistant secretaries 
of the various departments to assist the head of the department in all 
matters requiring his personal attention or discretion and to act in 
lieu of the Secretary of the department when authorized by him so to 
do. McCollum v. United States, 17 Ct. Cls. 92. 

In 9 Comp. Gen. 20, it was held: 

The appointing power in the various executive departments and bureaus 
thereof is vested in the head of the department by section 169, Revised Statutes, 
and in the absence of specific ee authority therefor may not pA delegated 
to a subordinate. 26 Comp. Dec. 444; 27 id. 656; 21 Ops. Atty. Gen. 356; 4 Comp. 
Gen. 675; and Burnap v. United States, O52 U. 8. 512, 

See, also, 21 Op. Atty. Gen. 355; id. 537; 15 Comp. Gen. 226; 16 id. 695. 

The statutory authority in section 43, title 5, U. S. Code, to delegate 
to subordinates the power to employ persons for field duty, while per- 
mitting delegation of the power of appointment in the field, did not 
change the law with respect to appointments in the departmental serv- 
ice in the District of Columbia. The authority to make promotions, 
unless otherwise provided by statute, is subject generally to the same 
rules as to delegation as the authority to make original appointments. 
Compare 4 Comp. Gen. 957. 

In view of the foregoing, it must be held that section 154, title 5, 
U. S. Code, does not authorize the delegation to subordinate officers 
of authority to perform any duty or function which rests in the dis- 
cretion of the Secretary of State as head of the department. This is 
not to be understood as holding that such discretion may not be 
delegated to Assistant Secretaries of State. 

In the matter of transfers this office is not required to object to 
transfer orders signed by subordinate officials when no reimburse- 
ment of expenses is claimed, but to entitle the employee to reim- 
bursement of travel or other expenses incurred upon a transfer 
between official duty stations as distinguished from ordinary travel 
on official business, it is mandatory that the statutory requirements 
governing such reimbursement be complied with and that the orders 
authorizing such transfers and reimbursement of expenses be signed, 
as the Congress has directed, by the head of the department or 
establishment involved and not by a subordinate officer (other than 
an assistant secretary) to whom the Congress has not authorized 
the delegation of other than routine matters. 15 Comp. Gen. 171. 
Compare 16 id. 667; 17 id. 893, 773. 
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With respect to expenses chargeable to contingent appropriations 
section 3683, Revised Statutes, provides: 


No part of the contingent fund appropriated to any department, bureau, or 
office, shall be applied to the purchase of any articles except such as the head 
of the department shall deem necessary and proper to carry on the business 
of the department, bureau, or office, and shall, by written order, direct to be 
procured. 


In 6 Comp. Gen. 439, it was held: 


The authority for obligating a contingent fund appropriated to a department 
or bureau, required by section 3683 of the Revised Statutes to be given in 
writing, must be given in advance of the procurement of the supplies or 
services. Such authority given after the procurement of the supplies or services 
does not satisfy the requirements of said section, 


See, also, 3 Comp. Gen. 371; 5 id. 164; 27 Comp. Dec. 239. The au- 
thority to obligate the Contingent Fund could not be delegated to 
other than an assistant secretary. 


Paragraph 7 of the Standardized Government Travel Regulations 
provides: 


Approval.—Whenever travel has been performed and expense incurred on ac- 
count of an emergency, or without prior authority, the travel voucher must be 
approved by the head of the department or independent establishment, or by 
an official designated by him for this purpose, and such approval shall consti- 
tute the authority for the travel. All vouchers submitted on account of such 
travel must contain a satisfactory statement of the facts constituting the 
necessity therefor. 


The approval required by this paragraph may under its express 
terms be by the head of the department or establishment “or by an 
official designated by him for this purpose.” Accordingly, there 
would be no objection to delegation of this particular duty to a 
subordinate officer or employee provided, of course, there is not in- 
volved the reimbursement of travel expenses incurred on transfer 
between official duty stations. 


(B-10599) 
LEASES—TERM AND REPAIR LIMITATIONS 


No lease entered into with the Government or on behalf of the Government under 
an annual appropriation is binding on the Government beyond the fiscal year 
current at the time of making such lease in the absence of specific statutory 
authority otherwise. 

The “first year of the rental term” contemplated by the limitation in section 322 
of the Economy Act of June 30, 1932, on the percentage of the rent that the 
Government may pay for repairs, etc., of leased property, is the first entire 
year of actual tenure under the original lease, and any proper renewals, where 
the original lease is for a period less than a year, and not merely the period 
of the original lease. 

Under the limitation in section 322 of the Economy Act of June 80, 19382, on 
‘amount the Government may pay for repairs, etc., of leased property, not 
more than 25 percent of rent for original lease period of less than 1 year 
may be expended before the lease is actually renewed, and if whole period, 
including renewals, is less than a year, not more than 25 percent of rent for 
such whole period may be expended for repairs, etc. 
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a an General Elliott to the Secretary of the Treasury, July 


Reference is made to your letter of May 29, 1940, as follows: 


The Procurement Division of this Department has before it a proposed lease 
of certain premises in Denver, Colorado, for the warehousing of supplies and 
equipment for the Work Projects Administration. Bids therefor were solicited 
for a period beginning on the date of occupancy and ending one year thereafter, 
with an option to the Government to renew the lease up to June 30, 1942, Only 
one bid was received, from The Vulcan Iron Works Company, offering buildings 
containing 6,500 square feet of space, located at 1480 West Colfax Avenue, Denver, 
Colorado, at a rental of $200 per month. 

It has not been sufficiently established, up to the present, that the fair market 
value of the premises offered is high enough to permit the payment of the pro- 
posed rental, in view of Section 322 of the Economy Act of June 30, 19382, as 
amended (U. 8S. C., Sup. V, title 40, sec 278a), if the lease is made under the terms 
proposed. On the other hand, the bidder has agreed to make certain alterations, 
improvements, and repairs without further cost to the Government, and at a cost 
of $467.50 to itself, so that this cost presumably has been included in the pro- 
posed gross rental. These alterations, improvements, and repairs are actually 
necessary to fit the premises for occupancy by the Government, and there is no ba- 
sis for assuming that they would be made by the lessor except for the leasing to the 
Government. Hence is appears permissible to treat them as alterations, improve- 
ments, and repairs within the meaning of section 322 of the Economy Act, supra, 
to segregate the cost thereof from the gross rent, and thereby to agree upon a net 
rental of $1,932.50 per annum, or below the amount to which the rental limitations 
of the Economy Act are applicable. If a lease on this basis can be made, it would 
be valid under the Acting Comptroller General’s decision of January 7, 1937, 
A-81998, apart from any question of fiscal year limitations, and apart also from the 
question whether renewals at the proposed rental of $2,400 per annum would be 
permissible, 

In view of the Acting Comptroller General’s decision of January 11, 1937, 
16 Comp. Gen. 644, the Department understood until recently that a lease of this 
nature could be considered a lease for a one year “rental term,” within the 
meaning of Section 322 of the Economy Act, supra, even though it were ex- 
pressly stipulated that the continuance of the lease would be subject to the 
availability of an appropriation after the end of the current fiscal year. The 
Acting Comptroller General’s letter of March 28, 1940, B-7785, however, has 
brought about a reexamination of the law concerning the fiscal year limita- 
tions imposed upon leases by Sections 3679 and 3732 of the Revised Statutes, 
as amended (U. S. C. title 31, sec. 665; U. S. C. title 41, sec. 11). Although 
the leases discussed in that letter were not expressly subject to the availability 
of an appropriation for rent for the succeeding fiscal year, it nevertheless 
appears to the Department, under Leiter v. United States, (1926) 271 U. 8. 
204, 207; and Goodyear Co. v. United States, (1928) 276 U. S. 287, 291, that 
they would have violated those sections of the Revised Statutes even though 
they had been expressly so limited. In both the Leiter case and the Goodyear 
case the leases provided for automatic termination as of June 30th of the year 
for which an appropriation was last available, and in both cases the court 
stated that the leases were in violation of those statutes insofar as their 
terms extended beyond the first fiscal year—i. e., presumably, to the extent 
that they created a liability contingent upon the enactment of appropriations 
for subsequent fiscal years. Affirmative action by officers of the Government 
was stated to be necessary to continue them in effect after the first year, even 
though appropriations available for the payment of rent were made during 
such year. In view of these decisions the Department believes that leases of 
the type approved in 16 Comp. Gen. 644, even though they may satisfy the 
Economy Act, cannot be reconciled with the provisions of sections 3679 and 
8732 of the Revised Statutes. 

If this conclusion is correct, it will hereafter be necessary to draw leases 
entered into under annual appropriations only for the remainder of the par- 
ticular fiscal year involved, subject to an option to renew for further periods 
thereafter. The result of this practice will be to curtail in varying degrees 
the availability of appropriations for alterations, improvements, and repairs 
of the rented premises, if the original term of such a lease must be regarded 
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as the “rental term” within the meaning of section 322 of the Economy Act, 
supra, which restricts expenditures therefor to “25 per centum of the amount 
of the rent for the first year of the rental term, or for the rental term if less 
than one year * * *.” The Acting Comptroller General’s decision of Janu- 
ary 11, 1937, supra, in effect so holds, stating with regard to a proposed lease 
from date of occupancy to June 30, 1937, subject to annual renewals there- 
after (16 Comp. Gen., at page 646) : 

“If the lease should be drawn in accordance with the foregoing statement, 
the rental term being less than 1 year, instead of being drawn for 1 year from 
date of occupancy, then, under the provisions of section 322 of the Economy 
Act any provision for payments for alterations or improvements must be re- 
stricted to an aggregate of not to exceed 25 percent of the total amount of the 
rent for the period from date of occupancy to June 30, 1937, and no amount for 
alterations or improvements could be included in any renewal of the lease.” 

Such a rule seems to the Department to make for needless complications in 
leasing and for restrictions upon expenditures for alterations, improvements, 
and repairs which were never contemplated by section 322 of the Economy 
Act. Indeed, since the rule is founded upon the interpretation there placed 
upon the statutory phrase “rental term,” it is inconsistent with the rule applied 
in the Acting Comptroller General’s decision of February 24, 1939, 18 Comp. 
Gen. 675, with regard to the amounts which may be expended for alterations, 
improvements, and repairs during renewal periods following original terms of 
a full year. It was there stated (at page 677): 

“As to your second question relating to further improvements after the first 
year, it is noted that while the term of the lease is for 1 year it may be ex- 
tended by renewals to June 80, 1941. The rental term, therefore, within the 
meaning of section 322, supra, does not in fact expire until June 30, 1941.” 

The Department perceives no sound reason why different rules should apply 
when the original term of a lease is for less than one year and when it is 
for a full year, in both cases subject to renewal. Moreover, no reason appears 
why the words “rental term” in the statute necessarily refer to the original 
terms of leases. In fact, since the original terms of Government leases rarely 
exceed one year, the statutory reference to “the first year of the rental term” 
appears strongly to support the opposite interpretation, namely, that the rental 
term with which the statute deals is the full period of occupancy by the Gov- 
ernment under any particular lease, and includes renewal periods. Unless it 
was the purpose of the statute to restrict expenditures for alterations, im- 
provements, and repairs to 25 percent of the rent for the first year of such 
occupancy, then the operation of the statute must necessarily be nonuniform 
and give rise to some situations where the limit of expenditure is negligible, 
merely because of the fortuitous circumstance that occupancy imme 
diately prior to the expiration of a fiscal year cannot be avoided. 

It is of course true that there could be no jusification for spending 25 percent 
of a full year’s rent at the beginning of a renewable term of less than a year upon 
the mere expectation that future renewals would extend the period of occu- 
pancy for the full year; and an agreement in advance to exercise the right of 
renewal would be ineffective to bind the Government. While there might still 
be many administrative difficulties in securing premises suitable for Government 
occupancy under the suggested view of the statute, yet this view would at least 
permit needed alterations, improvements, and repairs to be made in part when 
a lease is entered into and in part at the time of its renewal. It would also 
permit all needed alterations, improvements, and repairs to be made by the lessor 
at the beginning of the term, under an agreement that the lessor would be reim- 
bursed therefor by partial payments apportioning the cost over the first year 
of occupancy, payable with the rent until the end of the fiscal year, and there- 
after for the balance of the first year of occupancy in the event of the renewal 
of the lease—in cases where lessors would be willing to enter into such an 
agreement. If expenditures for this purpose were apportioned evenly on a 
yearly basis, there could be no violation of the Economy Act limitation even 
though the right of renewal were not exercised. 

Adoption of the views herein set forth would appear to reconcile all of the 
above cited decisions on their particular facts and would, it is believed, eliminate 
the inconsistencies of opinion which have been pointed out. It would not create 
an entirely desirable situation from an administrative standpoint, but the result 
would appear to be as desirable as the applicable statutes permit. It is requested 
accordingly, that you reconsider the matter and advise the Department whether, 
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if a lease is concluded with the above-named bidder for the remainder of the 
current fiscal year, subject to renewals up to June 30, 1942, your office will 
object to expenditures for alterations, improvements, and repairs amounting to 
not more than 25 percent of the annual rental rate, made either in installments 
or under the cost apportionment method, as outlined above—assuming, of course, 
that the rental rate itself is within the statutory limit or is below the amount 
to which the statute is applicable. 

Since the warehousing facilities here in question are urgently needed, a deci- 
sion at your earliest convenience will be appreciated. 


Section 322 of the Economy Act of June 30, 1932, 47 Stat. 412, 
provides as follows: 


Hereafter no appropriation shall be obligated or expended for the rent of any 
building or part of a building to be occupied for Government purposes at a rental in 
excess of the per annum rate of 15 per centum of the fair market value of the 
rented premises at date of the lease under which the premises are to be occu- 
pied by the Government nor for alterations, improvements, and repairs of the 
rented premises in excess of 25 per centum of the amount of the rent for the 
first year of the rental term, or for the rental term if less than one year: Pro- 
vided, That the provisions of this section shall not apply to leases heretofore 
made, except when renewals thereof are made hereafter, nor to leases of premises 
in = countries for the foreign services of the United States. [Italics 
supplied. ] 


Said section was amended by the act of March 38, 1933, 47 Stat. 1517, 
restricting application of its provisions “as applicable to rentals” to 
leases “where the rental to be paid shall exceed $2,000 per annum.” 

As a matter of law, no lease entered into with the Government or 
on behalf of the Government under an annual appropriation is bind- 


ing on the Government beyond the fiscal year current at the time of 
making such lease in the absence of specific statutory authority other- 
wise. As stated in the decision of March 28, 1940, B-7785, to you, 
referred to in your letter: 


It is settled that a lease to the Government made under authority of an 
annual appropriation is not effective beyond the end of the fiscal year for 
which the appropriation is made, and that if the lease is made for a longer 
term it may be viewed as binding the Government to the end of such fiscal 
year, only, with an option in the Government to renew the lease for the further 
period, contingent upon the availability of future appropriations for that pur- 
pose. Section 8679, Revised Statutes, as amended, 31 U. 8S. ©. 665; section 
8732, Revised Statutes, 41 U. 8. C. 11; Leiter v. United States, 271 U. S. 204; 
Goodyear v. United States, 276 U, 8S. 287; Brownstein-Louis Company v. 
United States, No. 44108, decided by the Court of Claims October 2, 1989; 1 
Comp. Gen. 10; 5 id. 355; id. 522; A-91697, March 3, 1938. In Leiter v. United 
States, 271 U. 8. 204, 207, the. Supreme Court said: 

“* * * A lease to the Government. for a term of years, when entered 
into under an appropriation available for but one fiscal year, is binding on 
the Government only for that year. McCollum v. United States, 17 Ct. Cls. 92, 
104; Smoot v. United States, 38 Ct. Cls. 418, 427. And it is plain that, to make 
it binding for any subsequent year, it is necessary, not only that an appro- 
priation be made available for the payment of the rent, but that the Govern- 
ment, by its duly authorized officers, affirmatively continue the lease for such 
subsequent year; thereby, in effect, by the adoption of the original lease, 
making a new lease under the authority of such appropriation for the subse- 
quent year. * * *” 


It thus appears that leases such as considered in 16 Comp. Gen. 
644, in the absence of specific statutory authority therefor, would 
be binding on the Government only to the end of the fiscal year for 
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which the appropriation involved was available at the time of the 
making of the lease, with an option in the Government of renewal 
from year to year until the end of the renewal period. In this 
connection it is noted that the Standard Form of Government Lease 
specifically requires affirmative action by duly authorized agents or 
officers of the Government if the lease is to be continued, paragraph 5 
of the said Standard Form of Government Lease conditioning 
renewal upon written notice to the lessor prior to the expiration 
of the original lease term. The same principles apply with respect 
to leases such as considered in 18 Comp. Gen. 675, and the fact 
that the original term of the lease is for 1 full fiscal year or for a 
lesser period appears to be immaterial insofar as this feature of the 
matter is concerned. In the latter decision it was held, also, as 
quoted in your letter, that when the amount authorized for altera- 
tions, improvements, and repairs, not to exceed 25 per centum of the 
net rent for the first year, is not expended during the original period 
of the lease, and the lease is renewed in accordance with the re- 
quirements of law, the balance thereof may be used at any time 
during any renewal period providing that the aggregate expendi- 
tures during the first year and the subsequent years do not exceed 
25 percent of the first year’s rent. That is to say, while a lease made 
under authority of a fiscal year appropriation may not obligate the 
Government beyond the end of such fiscal year, if the lease reserves 
to, and vests in, the United States the right to renew the lease, and 
such lease is actually renewed under authority of a subsequent year 
appropriation and the reserved right in the lease, the “rental term,” 
within the intent of section 322 of the Economy Act, supra, may be 
viewed as continuing over, and as including, the extended period, so 
that the limitation in the Economy Act is satisfied if not more than 
25 per centum of the rent for the first actual year of the rental term, 
as so prolonged, is expended for alterations, improvements, and re- 
pairs, during the entire period the premises are occupied under 
such lease and all renewals thereof. This is subject, of course, to 
the further limitation that if the whole period, including renewals, 
is less than a full year, not more than 25 per centum of the rent 
for such whole period less than a year may be so expended. As 
suggested by your letter, a different interpretation would result in 
the anomalous situation that twelve times as much could be spent 
for alterations, improvements, and repairs under a lease effective 
on July first, at the beginning of a fiscal year, as could be expended 
under a lease for the same premises made June first and renewed 
July first for the following fiscal year. There is no evidence that 
the language “first year of the rental term” in the Economy Act 
was used in any such restricted sense or as intending such an un- 
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reasonable result. Giving effect to the purpose of the legislation, 
the more reasonable connotation of the language “first year of the 
rental term” is the first entire year of actual tenure under the lease 
and any renewals made pursuant to a right reserved in the lease, 
and any prior decision which may be understood as indicating a 
different view will not be regarded as controlling in that respect. 
It is to be borne in mind, however, that unless and until a lease 
is renewed, the right of renewal is inchoate and may never be exer- 
cised to extend the rental term beyond the original period, and, 
therefore, no expenditures for alterations, improvements, and repairs 
in excess of 25 per centum of the rental for such original period is 
authorized unless and until a reserved right of renewal is exercised 
under a lease made for an original period of less than 1 year. 
Your submission is answered accordingly. 


(B-11143) 
LEAVES OF ABSENCE—POSTAL EMPLOYEES—TRANSFERS 


An employee transferred from a field service position subject to the Postal 
Service Leave Act of February 28, 1925, as amended, to a departmental 
position subject to the Annual and Sick Leave Acts of March 14, 1936, and 
subsequently transferred back to the Postal Service field position, may be 
credited, after the later transfer, with leave accumulated and accrued prior 
to the original transfer, provided there was no break in service involved 
and that during the period in the departmental position the employee was 
granted only such leave as accumulated or accrued under the acts of 
March 14, 1936. 


Acting Comptroller General Elliott to the Postmaster General, July 20, 1940: 
I have your letter of July 2, 1940 (file 4), as follows: 


In section 7 of the acts of March 14, 1936, the Congress expressed a legislative 
intent that leaves of absence be administered with as much uniformity as pos- 
sible. Section 6 of Executive Order 8384, dated March 29, 1940, and section 9 of 
Executive Order 8385 of the same date provide in effect, as applied to the em- 
ployees of this Department, that annual and sick leave accumulated and accrued 
to the credit of employees in the departmental service on the date of their transfer 
to the field service shall be placed at their credit until such time as they may be 
retransferred to the departmental service provided such transfers be made 
without break in the service. 

While the Executive orders cited do not provide that the same rule shall be 
applied in the event of transfers from the field to the departmental service and 
subsequent retransfer to the field service, it would seem in the interest of 
uniformity that such a rule should obtain. 

A case in point is that of a post office inspector who on September 16, 1938, 
transferred from a field service position to the Bureau of the Budget and on 
October 2, 1989, retransferred to his position as a post office inspector. It will 
be appreciated if you will furnish this department with a ruling as to the 
propriety of crediting this inspector with the annual and sick leave which he 
had accumulated and accrued on September 16, 1938. 


Sections 4 and 7 of the acts of March 14, 1936, 49 Stat. 1161 and 
1162, provide as follows: 


Sxo. 4. Nothing in this act shall affect the Postmaster General and officers 
and employees in or under the Post Office Department: Provided, That officers 
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and employees in the departmental service and in the Mail Equipment Shops 
of the Post Office Department shall be included within the provisions of this act. 

Seo. 7. The leave of absence herein provided for shall be administered under 
such regulations as the President may prescribe, so as to obtain, so far as 
practicable, uniformity in the application of this act. 

Section 19 of Executive Order No. 8384 and section 23 of Execu- 
tive Order No. 8385 have similar provisions excepting employees in 
or under the Post Office Department from the application of the 
regulations. ' 

In the case in point referred to in the concluding paragraph of 
your letter it is understood that the employee does not come within 
the terms of the Annual and Sick Leave Acts of March 14, 1936, 49 
Stat. 1161, 1162, but rather, comes within the terms of section 11 of 
the act of February 28, 1925, 43 Stat. 1064, as amended by the act of 
May 15, 1939, 53 Stat. 745, as follows: 

Employees in the Postal Service shall be granted fifteen days’ leave of absence 
with pay exclusive of Saturdays, Sundays, and holidays, each fiscal year, and 
sick leave with pay at the rate of ten days a year, exclusive of Saturdays, 
Sundays, and holidays, to be cumulative, but no sick leave with pay in excess of 
six months shall be granted during any one fiscal year. Sick leave shall be 
granted only upon satisfactory evidence of illness in accordance with the regula- 
tions to be prescribed by the Postmaster General: Provided, That the fifteen 
days’ leave shall be credited at the rate of one and one-quarter days for each 
month of actual service. 

Regulations for the administering of the leave act last above quoted 
are for prescribing by the Postmaster General. I have examined the 
regulations prescribed by the Postmaster General, as set out on pages 
94 and 95 of the Postal Guide of July 1939, and I do not find any 
provision therein either for, or against, the crediting of leave upon 
transfer, retransfer, or reappointment without break in service of an 
employee of the Postal Service. Compare, for instance, the second 
sentence of sections 6 and 9 of the Annual Leave and Sick Leave 
Regulations, respectively (Executive Orders Nos. 8384 and 8385, dated 
March 29, 1940). However, if it be administratively determined in 
a case such as here presented that the transferred employee’s accu- 
mulated leave should be credited upon his retransfer, there appears 
to be no legal objection to such action provided there be no break in 
service as defined in the departmental regulations. See 19 Comp. 
Gen. 445; B-8067, dated January 30, 1940; compare 19 Comp. Gen. 
866. Furthermore, if administratively deemed desirable, future 
similar cases could be provided for by suitably drafted regulations. 

In the specific case referred to in the last paragraph of your letter, 
the action proposed is understood to be that the post office inspector 
is to be credited as of October 2, 1939, the date of his return to the 
Postal Service, with the leave accumulated and accrued prior to Sep- 
tember 16, 1938, the date that he left the Postal Service by transfer 
to the Bureau of the Budget. In other words, it is proposed to regard 
the leave accrued prior to September 16, 1938, as held in abeyance 
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during the period from September 16, 1938, to October 2, 1939—an 
action analogous to that authorized by the second sentence of section 
6 of Executive Order No. 8384 and of section 9 of Executive Order 
No. 8385. In view of what has been stated above, the post office 
inspector may be credited as of October 2, 1939, by appropriate 
administrative action, with the leave accumulated and accrued prior 
to September 16, 1938, provided it has been definitely ascertained 
from the Bureau of the Budget that there was no break in service 
during the period from September 16, 1938, to October 2, 1939, and 
that the employee was granted during said period only such leave 
as may have accumulated or accrued under the provisions of the act 
of March 14, 1936. 


(B-11363) 


UNIFORM AND EQUIPMENT ALLOWANCE—OFFICERS’ RESERVE 
CORPS 


The act of May 14, 1940, 54 Stat. 212, authorizes payment of an allowance for 
uniforms and equipment to members of the Officers’ Reserve Corps of the 
Army only for periods of active-duty training of 3 months or less completed 
after the effective date of said act, and any such periods of training prior to 
that date must be deducted from the total of three periods for which the said 
statute allows payment, except that if two of such prior periods have been in 
1 fiscal year, only one is required to be so deducted. 

Payments to members of the Officers’ Reserve Corps of the Army of the allowance 
for uniforms and equipment provided by the act of May 14, 1940, 54 Stat. 212, 
are to be made upon completion of each of the required periods of active-duty 
training, and after payment of not to exceed $50 in each of 3 separate fiscal 
years no further payments will accrue, but if an officer completes two of the 
prescribed periods of training in 1 fiscal year and is paid, as required by the 
act, the allowance for only one, the other may be excluded in counting the 
maximum of three periods for which payments are allowed under the act. 

Payment to members of the Officers’ Reserve Corps of the Army of an allowance 
for uniforms and equipment for active-duty training under the act of May 
14, 1940, 54 Stat. 212, is not authorized for any period which is terminated, 
because of the officer’s physical unfitness or for other cause, before the end of 
the period for which he was ordered to duty. 

Where a member of the Officers’ Reserve Corps of the Army is ordered to active 
duty for a period in excess of 3 months he is not entitled to payment of the 
allowance for uniforms and equipment provided for each of his first three 
periods of active duty of 3 months or less under the terms of the act of 
May 14, 1940, 54 Stat. 212, even though the period for which training is 
actually given is reduced to 3 months or less because of necessary time 
involved in travel. 

Under the act of May 14, 1940, 54 Stat. 212, providing for payment to members of 
the Officers’ Reserve Corps of the Army of an allowance for uniforms and 
equipment upon completion in separate fiscal years of each of their first three 
periods of active-duty training of 3 months or less, the wearing of the uniform 
must be required—not merely made optional. 


Acting Comptroller General Elliott to the Secretary of War, July 20, 1940: 
I have your letter of July 16, 1940, as follows: 


In view of the ambiguity in certain particulars of the Act of May 14, 1940 
(Public, No. 511, 76th Cong.), involving the disbursement of appropriated funds, 
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your decision is requested as to whether the following is a correct interpretation 
of the intent of the act: 

1. That the period of training must be completed after the effective date of the 
act. 

2. That payments will be made upon completion of the prescribed period of 
training and that after payment of not to exceed $50 in each of three separate 
fiscal years no further payments will accrue. 

3%. That periods of training, as prescribed, prior to the effective date of the act 
must be deducted from the total of three for which payments are allowed, except 
that if two of such periods have been in the same fiscal year, only one may be 
counted in arriving at the total; that is, if an officer has had in separate fiscal 
years three or more periods of training, as prescribed, prior to the effective date 
of the act, he cannot qualify for any payments thereunder; if he has had two 
periods he can qualify for one payment; and if he has had one period he can 
qualify for two payments. 

4, That, if an officer completes two periods of training, as prescribed, in 1 fiscal 
year, he will be entitled, if otherwise eligible, to one payment of $50, the second 
period in the same fiscal year not counting against the three periods for which 
payments of $50 are authorized. 

5. That the period of training for which ordered must be completed. For ex- 
ample, if an officer is ordered to 14 days’ active-duty training and because of 
physical unfitness or other cause is relieved from duty earlier than the end of the 
period for which ordered, no payment is authorized. 

6. That, if the period for which ordered is in excess of 3 months, although, be- 
cause of necessary time involved in travel, the period for which training is 
actually given is 3 months or less, no payment is authorized. 

7. That the wearing of the uniform must be required, not merely made optional. 

In this connection, it may be noted that the present act was designed to meet 
conditions imposed by the President in vetoing a prior measure which had the 
same general purpose. H. R. 3321 (companion bill S. 507, 76th Cong., 1st Sess.) 
provided that officers of the Officers’ Reserve Corps, eligible for active-duty train- 
ing, should receive for a period of 3 years after their original appointment an 
allowance of $50 per annum for the purchase of uniforms and equipment. This 
bill did not make performance of active-duty training a condition precedent to 
the payment of the allowance. The President, in his veto message of August 1, 
1939 (House Doc. No. 460, 76th Cong., 1st Sess.), emphasized this objection, 
stating: 

“I would not object to legislation authorizing a uniform allowance to members 
of the Officers’ Reserve Corps under original appointment upon completion, in 
separate fiscal years, of each of their first three periods of active-duty training, of 
8 months or less, during which periods the uniform is required to be worn.” 

It may thus be seen that the present act adopts the language of the President, 
which in turn appears to have had its origin in a report of the War Department 
to the Committee on Military Affairs of the House, dated April 5, 1939, concerning 
the prior measure (H. Rept. No. 1044, 76th Cong., 1st sess.). The Acting Secre- 
tary of War there stated: 

“* * * The War Department would not oppose a uniform allowance if such 
allowance should be granted to Reserve officers upon completion of each of their 
first three periods of active duty training of 3 months or less, in separate fiscal 
years, provided such allowance is in accord with the program of the President.” 


The act referred to, 54 Stat. 212, provides: 


That officers of the Officers’ Reserve Corps of the Army shall be entitled to an 
allowance for uniforms and equipment of $50 per annum upon completion, in 
separate fiscal years, of each of their first three periods of active-duty training 
of 3 months or less, following their original appointment, during which periods 
the uniform is required to be worn. 


I am of opinion that you have correctly stated the intent of the act 
in the seven formulated points and the act will be so applied in the 
audit of accounts involving payments thereunder. 
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(B-11300) 


COMPENSATION FOR OVERTIME WORK ON SATURDAY—PER ANNUM 
EMPLOYEES OF NAVY DEPARTMENT 


Under section 5 (a) of the act of June 28, 1940, Public, No. 671, 54 Stat. 678 a per 
annum employee of the Navy Department regularly required to work eight 
hours on each day of the week from Monday to Friday, both inclusive, may 
be paid as overtime pay, and in addition to his full regular compensation, 
one and one-half times his daily rate of pay—the daily rate being one three- 
hundred-and-sixtieth of the per annum rate—for eight hours work on a 
Saturday and is not limited to one half of his daily rate as additional pay for 
such overtime work on the basis that it is usually considered per annum 
employees are paid for nonwork days as well as work days. 


Acting Comptroller General Elliott to the Secretary of the Navy, July 23, 1940: 
I have your letter of July 15, 1940, as follows: 


Section 58 [5. (a)] of Public Act 671—76th Congress, approved June 28, 1940, 
entitled “An Act To expedite national defense and for other purposes” contains 
the following provision: 

“Notwithstanding the provisions of any other law, the regular working hours 
of the Navy Department and the Coast Guard and their field services shall be 
eight hours a day or forty hours per week during the period of the national 
emergency declared by the President on September 8, 1939, to exist: Provided, 
That under such regulations as the head of the Department concerned may 
prescribe, and where additional employees cannot be obtained to meet the 
exigencies of the situation, these hours may be exceeded: Provided further, 
That compensation for employment in excess of forty hours in any administra- 
tive workweek computed at a rate not less than one and one-half times the 
regular rate shall be paid only to monthly, per diem, hourly, and piecework 
employees, whose wages are set by the Act of July 16, 1862 (12 Stat. 587), as 
amended or modified; and also to professional and subprofessional employees 
and to blueprinters, photostat and rotaprint operators, inspectors, supervisory 
planners and estimators, and supervisory progressmen, and assistants to shop 
and plant superintendents of the CAF service, as defined by the Classification 
Act of March 4, 1923 (42 Stat. 1488; U. 8. C. 5, ch. 18), as amended: Provided 
further, That in determining the overtime compensation of per annum Govern- 
ment employees the pay for one day shall be considered to be one three- 
hundred-and-sixtieth of their respective per annum salaries: * * *.” 

A question has been raised as to the legal method of computing overtime for 
such per annum employees entitled to overtime compensation under the above 
quoted provision in the following specific case: 

“An Associate Naval Architect, Grade P-3, employed at a salary of $3,600 
per annum is employed eight hours per day (Monday to Friday inclusive, five 
days, forty hours) in one administrative work week. He is required to work 
an additional eight hours on Saturday making a total of forty-eight hours work 
for the week. The question arises as to the amount of compensation for the 
eight hours of work in excess of forty performed on Saturday.” 

In view of the fact that the per annum compensation of the employee is 
based on a statutory forty-hour work week, it appears that in addition to his 
regular compensation, $150.00 for the semi-monthly pay period in which the 
overtime work was performed the employee should receive extra compensation 
for overtime in the sum of $15.00 (his per diem rate according to law plus 
50%). In other words, assuming that only eight hours’ overtime work in excess 
of the forty-hour week are involved during any semi-monthly pay period of 
this employee, should not the employee be paid $165.00, $150.00 straight pay 
plus $15.00 overtime pay? 

As the Navy Department has issued instructions to its accounting and dis- 
bursing officers to withhold payment of additional compensation for overtime 
to per annum employees until the legal method to be employed in computing 
such compensation has been determined, it is requested that your decision on 
the question above set forth be rendered at the earliest practicable date. 


It is specifically provided by the section, a part of which is quoted 
in your letter, that departmental and field service employees of the 
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Navy Department may work in excess of 40 hours per week where 
additional employees cannot be obtained to meet the exigencies of 
the situation; that compensation for such overtime service may be 
paid to certain employees, including “professional” employees, at a 
rate not less than 11% times their regular compensation rate; and that 
“in determining the overtime compensation of per annum Govern- 
ment employees the pay for 1 day shall be considered to be one 
three-hundred-and-sixtieth of their respective per annum salaries :” 

In the payment of the compensation of per annum employees it 
is usually considered that the employee receives compensation for 
the non-work days as well as for the days on which work is per- 
formed, so that, in the case of an employee such as the one referred 
to in your letter although he is required to work only 5 days of 8 
hours each during a week to be entitled to his regular salary pay- 
ments, said payments are computed on the basis of a 30-day month. 
See section 6 of the act of June 30, 1906, 34 Stat. 763. Thus, “exclud- 
ing the thirty-first day of any calendar month from the computa- 
tion,” when the payments made are reduced to a daily basis it results 
that for the 40 hours of work performed on Monday to Friday, 
inclusive, the employee receives $10 for each day of the week including 
Saturday and Sunday. Considered on that basis, and, since the 
employee regularly receives $10 for Saturday, if he works 8 hours 
overtime on that day the payment of an additional $5 for that day 
might be taken as constituting payment for time and one-half as 
provided by the act here in question. It is not believed, however, 
that such holding would be justified or supported by the legislative 
history of the provisions of law under consideration. The House 
Committee Report on the legislation states as follows: 

Overtime pay has heretofore not been allowed to any per annum employees 
of the Government, although overtime pay at time and one-half is allowed to 
per diem employees. This section corrects that inequality by granting over- 
time pay to the draftsmen, engineers, and other subprofessional and professional 
employees and others upon whose rapid production of designs and working plans 
nearly all ship and aircraft work depends. 

In order to calculate the amount of overtime pay for per annum employees 
it is necessary to specify in the act the corresponding daily pay. This has been 
done in accordance with longstanding Government custom by fixing it at one 
three-hundred-and-sixtieth of the annual salary on the customary basis of 12 
months to a year and 30 days to a month. [Italics supplied.] (House Report 
No. 2257, 76th Congress, 3d Session, page 4.) 

There is noted, also, the conference report on the legislation, wherein 
the managers on the part of the House submitted the following ex- 
planation regarding a conference adjustment of a disagreement 
between the House and the Senate respecting this matter of overtime 
pay. 

Amendment No. 19: Modifies Senate provisions by refusing to allow time 
and one-half for overtime to per annum employees except those specifically 


stated, namely professional and subprofessional employees and a few employees 
of the CAF group, such as blueprinters, rotaprint operators, inspectors, super- 
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visory planners, and estimators. It denies overtime compensation to the clerks, 
ry typists, etc. (House Report No. 2706, 76th Congress, 3d Session, 
) 


page 

It seems apparent from the foregoing that the intent and the 
purpose of the law insofar as it relates to the allowance of overtime 
compensation to per annum employees were to place such employees 
on an equal basis with per diem employees as nearly as possible, so 
that they would receive overtime compensation when required to 
work overtime, as was the case with respect to per diem employees. 
As compared to a per diem employee the compensation of the per 
annum employee referred to in your letter is substantially $75 per 
week, or $15 per day for the 5 regular working days. But if the 
per diem employee also receiving a per diem rate of $15 a day is 
required to work on Saturday, he would receive one and one-half 
times $15 or $22.50. The per annum employee is not allowed to re- 
ceive that amount under the law. The overtime pay which he is to 
receive is to be computed as provided in the last proviso quoted 
above, that is to say, on the basis that his daily rate of pay is $10 
rather than $15. It would seem to be clear, however, that the per 
annum employee is paid his regular salary for working 5 days 
during the workweek as established by administrative action, and 
that if work is in fact required of him: on Saturday it is overtime 
work which the law here under consideration provides that he 
should receive compensation on the basis of not less than time and 
one-half computed as therein indicated. 

Accordingly, in specific answer to the question you submit I have 
to advise that the computation of the overtime compensation of $15 
for the employee to which you refer and under the circumstances 
stated appears correct, provided, of course, that the case is one where 
“additional employees cannot be obtained to meet the exigencies 
of the situation.” 


(A-25279) 
PAY—RETIRED—ARMY ENLISTED MEN—EFFECT OF WAIVER 


A waiver by a retired Army enlisted man of his statutory right to retired pay 
may be considered effective only if construed as a renunciation of his 
retired status, and if pursuant to such waiver his retired pay is discon- 
tinued and a pension granted—prohibited while he is a retired Army enlisted 
man—the transaction must be treated as terminating, with War Depart- 
ment approval, the man’s status as a retired enlisted man, and that effect 
cannot be overcome by a reservation of a right to restoration to retired 
status upon subsequent waiver of the pension. 


Acting Comptroller General Elliott to the Secretary of War, July 25, 1940: 
There has been considered your letter of January 31, 1940, as 
follows: 


Attention is invited to the attached form of waiver which has been proposed 
for the use of retired enlisted men of the Regular Army who may desire to 
405635™—41——_5 
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waive their retired pay and allowances in order to receive pensions to which 
they may be entitled under existing laws. 

As this form of waiver is based upon that quoted and approved in the 
Comptroller General’s decision of June 28, 1929 (A-25279), it is presumed that 
it will be deemed adequate for the primary purpose indicated. However, in view 
of the last sentence of the form, a question has arisen whether the execution 
of the form, would preclude subsequent restoration to retirement pay status 
upon a similar waiver of pension, should the retired soldier ever make appli- 
cation for such restoration. 


Copies of an opinion of The Judge Advocate General, dated November 1, 
1939, and of a letter from the Administrator, Veterans’ Administration, dated 
December 18, 1939, expressing the view that the execution of the waiver in 
the form proposed would not preclude subsequent restoration to retirement pay 
status, are inclosed for your information. 

As disbursements of appropriated funds are affected by this determination, and 
it is necessary to issue appropriate instructions for the guidance of all con- 
cerned in the employment and effect of the form of waiver, an expression of 
your views in the premises will be appreciated. If you are of the opinion 
that the waiver in its present form precludes subsequent restoration to retire- 
ment pay status, please indicate whether the form will meet with your approval, 


if the last sentence is amended by the addition of a clause substantially as 
follows: 


“Provided, That I reserve the right at any time to apply for and receive 
restoration to retirement pay and allowance status upon waiver of said pension.” 


The opinion of The Judge Advocate General and the acquiescence 
of the Administrator of Veterans’ Affairs seem to be based on the 
“form of waiver * * * quoted and approved in the Comptroller 
General’s decision of June 28, 1929 (A-25279).” That decision grew 
out of a situation resulting from the fact that certain retired enlisted 
men of the Army had been retired under the Emergency Officers’ 
Retirement Act of May 24, 1928, 45 Stat. 735, notwithstanding the 
decision of the former Comptroller General, 8 Comp. Gen. 423, 428. 
The placing of the men on the emergency officers’ retirement list 
gave them a status which enabled them to contest in the courts their 
right to pay under such retirements and numerous suits were insti- 
tuted in the local courts to compel the payment of the retired emer- 
gency officers’ pay under the status so created in addition to the 
retired pay being received by the claimants as retired enlisted men. 
See the discussion in 9 Comp. Gen. 399, a decision rendered after 
the cases decided in the Court of Appeals of the District of Columbia, 
Hines v. United States, ex rel. Cavanaugh, 39 F. (2d) 517, and Hines 
v. United States, ex rel. Easton, id. 519. See, also, United States, ew 
rel. Bowling v. Hines, 50 F. (2d) 330. In these cases, when considered 
by the former Comptroller General, the retired enlisted men were 
within the language of the act of May 24, 1928, but because of their 
status as retired enlisted men of the Regular Army it was held by 
construction of the act of 1928 that they were not entitled to retire- 
ment under that act unless they were separated from their status as 
retired enlisted men. Numerous suits for mandatory injunction or 
mandamus were filed in the courts of the District of Columbia to 
compel payment of the full retired pay as retired emergency offices 
notwithstanding payment of pay as retired enlisted men; and while 
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these cases were pending the Comptroller General in the cited 
decision after quoting the waiver used the following language: 


The substance of the statement waives the retired pay received since June 6, 
1928, or which may be hereafter received as retired enlisted men of the Regular 
Army and consents that adjustment be made between such pay and retired pay 
as an emergency officer. The right not appearing to dual retirement—by virtue 
of having been an enlisted man coming within the provisions of the law for 
retirement relating to the Regular Army—and by virtue of being an emergency 
officer coming within the provisions of the law relating to retirement of such 
officers—the requirement of the decision to you May 20, 1929, was that there 
be a showing by the men so that there would not be a duplication of retired pay 
through payment in the two capacities. The statement filed is a compliance 
by the man as reasonably as can be with the requirements of decision to you 
of May 20, 1929, and will be filed with the records of the cases in this office in 
support of payments as construed by this office as lawfully authorized. 

If the dual retirement status shall be judicially determined as existing, the 
legal effect of the statement filed will then also be for judicial determination. 
See McMath v. United States, 248 U. 8. 151; United States v. Bancroft, 260 U. 8. 
706; Glavey v. United States, 182 U. 8. 593; United States v. Andrews, 240 U. 8. 90. 

Accordingly, the payment is authorized of the total amount accruing as a 
retired officer under the act of May 24, 1928, and you are accordingly advised 
that payment may be made of retired pay at the rate heretofore certified as 
proper for each of these officers, i e., for Major Easton $250, for Captain 
Cavanaugh $210, less in each case the amount of retired pay paid them as retired 
enlisted men, $138.75 per month, or a net pay per month as follows: 


Major Easton 
Captain Cavanaugh 


from the effective date of retirement under the act of May 24, 1928, and so long 
as they continue to be borne on the retired list of the Regular Army as retired 
enlisted men, and, of course, less any proper deduction for overpayments that 
may appear of record in the Veterans’ Bureau. The pay rolls heretofore filed 
by you not being made up on the foregoing basis are of no value and will be 
retained; new pay rolls on the basis indicated above should be prepared and 
certified, and if paid in accordance with the foregoing will be passed to your 
credit in the settlement of your accounts. 

It will be observed that notwithstanding the waivers filed, both the 
officers involved were plaintiffs in the cases cited in 39 F. (2d) 517, 519. 
You will observe, also, that the former Comptroller General adverted 
to the holding of the Supreme Court, McMath v. United States, 248 
U. S. 151; United States v. Bancroft, 260 U. 8. 706; Glavey v. United 
States, 182 U. 8. 598, and United States v. Andrews, 240 U. 8.90. The 
necessary effect of these cases is that waiver of a statutory right as, 
for example, retired pay, will not estop the person waiving the right 
and that the courts will not give any effect to such a waiver. It ap- 
pears that the former Comptroller General fully understood that the 
waiver to which you refer as “approved” by him was of no validity 
if it should be judicially determined the officer was entitled to pay 
in both capacities, as shown by his direction to the Chief of the Audit 
Division, September 12, 1929, in the case of Albert Burton, a former 
captain, A-28615, as follows: 


Upon determination of the retired pay by reason of grade and length of service 
on date of discharge from his World War commissioned service, there should be 
deducted therefrom the amount being paid by the regular establishment as 
retired pay in the warrant or enlisted status, and a permanent rate of retired 
pay payable under the Veterans’ Bureau certified to that Bureau of the net 
balance only. For example, in the case presented, the officer was drawing and 








44 DECISIONS OF THE COMPTROLLER GENERAL 


apparently entitled to longevity credit for over 20 years’ service and was serving 
in the grade of captain when discharged, giving him a pay on the active list of 
$280 per month and a retired pay of $210. You report that he is being paid 
retired pay as an enlisted man who served as a commissioned officer during the 
World War at $138.75. If the foregoing statements are found to be correct, a 
final rate of retired pay should be certified to the Veterans’ Bureau of $71.25 per 
month. This procedure is substantially in accord with A-25279, except that no 
formal waiver has been filed by the man of his retired pay as a warrant officer 
or enlisted man. Such waiver is, however, of doubtful legal value and will not 
be insisted upon in these cases. 

It thus appears to have been the view of the Comptroller General 
at that time that where the claimants were within the provisions of 
both statutes they were entitled to pay under only one, the waiver being 
accepted merely as an agreement by the man to accept all of the lower 
pay and a portion of the higher pay, the total equaling the pay of the 
higher, the invalidity of the waiver, if the courts should hold he was 
entitled to pay under both statutes, having been indicated. It is noted 
that, as in the case of Burton, swpra, even this agreement by waiver 
was not always required. The matter was finally set at rest in the 
case of Pate v. United States, 78 Ct. Cls. 395, in which it was held in 
effect that the officers were entitled only to a total pay equal to their 
pay as retired emergency officers. 

It is not perceived how this waiver, considered in its proper cir- 
cumstances, could have any application to the matter you now submit. 
The act of March 2, 1907, 34 Stat. 1217 (10 U. S. C. 947 and 980) 
provides: 

That when an enlisted man shall have served thirty years either in the Army, 
Navy, or Marine Corps, or in all, he shall, upon making application to the Presi- 
dent, be placed upon the retired list, with seventy-five per centum of the pay and 
allowances he may then be in receipt of, and that said allowances shall be as 
follows: Nine dollars and fifty cents per month in lieu of rations and clothing 
and six dollars and twenty-five cents per month in lieu of quarters, fuel, and light : 
Provided, That in computing the necessary thirty years’ time all service in the 
Army, Navy, and Marine Corps shall be credited. 

The Court of Claims in several cases—see particularly Blackett v. 
United States, 81 Ct. Cls. 884, and Standerson v. United States, 83 Ct. 
Cls. 683—has indicated limits on administrative discretion or author- 
ity under this statute. Under a similar provision applicable to the 
Coast Guard, act of April 12, 1902, 32 Stat. 100, 14 U. S. C. 172 (see, 
also, act of January 28, 1915, 38 Stat. 801, 14 U. S. C. 175), a former 
Comptroller of the Treasury, 27 Comp. Dec. 606, held that. compensa- 
tion under the War Risk Insurance Act could not be paid to a retired 
enlisted man of the Coast Guard unless he relinquished his status as 
an enlisted man on the retired list and that he could not under existing 
law thereafter revert to the retired list. 

Section 2 of the National Defense Act, as amended June 4, 1920, 
41 Stat. 759 (10 U. S. C. 4), provides that the Regular Army shall 
consist of, among others, “the officers and enlisted men of the retired 
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list.” And the act of March 3, 1891, 26 Stat. 1082 (38 U. S. C. 26), 
provides that: 

* * * no pension shall be allowed or paid to any officer, noncommissioned 
officer, or private in the Army, Navy, or Marine Corps of the United States, 
either on the active or retired list. * 

Section 212 of the World War Veterans’ Act of June 7, 1924, 
43 Stat. 623, as amended, 44 Stat. 798 (38 U. S. C. 422), provides: 

This Act is intended to provide a system for the relief of persons who were 
disabled, and for the dependents of those who died as a result of disability 
suffered in the military service of the United States between April 6, 1917, and 
July 2, 1921. For such disabilities and deaths no other pension laws or laws 
providing for gratuities or payments in the event of death in the service shall 
be applicable: Provided, however, That the laws relating to the retirement of 
persons in the regular military or naval service shall not be considered to be 
laws providing for pensions, gratuities or payments within the meaning of this 
section: And provided further, That compensation under this title shall not 


be paid while the person is in receipt of active service or retirement pay, this 
proviso to be effective as of April 6, 1917. * 


See, also, act of March 28, 1934, 48 Stat. 524, et seq. 

Here, different from the cases of the retired enlisted men who 
were also within the language of the act of May 24, 1928, there is 
specific prohibition on the payment of pensions to any officer, non- 
commissioned officer, or private either on the active or retired list 
of the Army, Navy, or Marine Corps. Your letter refers only to 
pensions, and the form of waiver is as follows: 

WAIVER OF RETIRED PAY AND ALLOWANCES 

Whereas, 1 

(Address) 


) ( 
retired from active service in the Regular Army as an enlisted man with the 
grade, pay, and allowances of a retired ; and whereas, since said 


(Grade) 
retirement, by virtue of the act of June 10, 1922, I have received the retired 
pay and allowances of said grade, namely per month; and whereas, 


( 
, I applied to the Veterans’ Administration for a pension under 
; and whereas the granting of said pension is conditional, 


( e 
among other things, upon my having waived the receipt of further retired pay 
and allowances for any and all periods on or after the date of the beginning 
of said pension: Now, therefore, in consideration of and conditional upon 
the granting and continued payment of said pension, I do hereby forever re- 
nounce and waive the said retired pay and allowances for any and all periods 
on and after the date upon which the said pension shall begin to accrue. 
In witness whereof I hereunto set my hand this 


(Signature) 
PME OP dis dese nsiin.$ os a 
County of 
Before me, a Notary Public in and for the 7 Mooct and State aforesaid, per- 
sonally appeared , known to me to be the person described 


in and whose signature is affixed to the foregoing instrument and acknowledged 
to me that he executed the same as his act and deed. 


Witness my hand and official seal this 


NOTARIAL SEAL 
: : Notary Public. 
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In view of the act of 1891, supra, and of what has been said with 
respect to the holdings of the Supreme Court as to the invalidity of a 
waiver of a statutory right, this waiver to be effective at all must be 
construed as a renunciation by the enlisted man of his retired status 
in the Army. If, pursuant to such a request from a retired enlisted 
man of the Army, his retired pay is discontinued and a pension 
granted—prohibited while he is an enlisted man on the retired list of 
the Army—the transaction must be treated as terminating—with the 
approval of the War Department—the enlisted man’s status as a re- 
tired enlisted man of the Army, and that effect cannot be overcome by 
a reservation by the enlisted man of a right to restoration to his re- 
tared status upon the waiver of the pension, as such a method of plac- 
ing a person on the retired list is without any authority of law. 
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(B-11322) 


STATUTORY CONSTRUCTION—CONTRACTS, AGREEMENTS, ETC., 
WITH MEMBERS OF CONGRESS 





The terms “agreement” and “agreements” as used in conjunction with “contract” 
and “contracts” in the statutes prohibiting Government contracts, agreements, 
ete., with members of Congress (18 U. S. Code 204, 205, 206) are to be con- 
strued in their broad popular sense and not as requiring that the prohibition 
be applied only to transactions which are strictly and technically within the 
definition of valid and legally enforceable contracts. 

A statute should not be so construed as to sanction an evasion of the whole 
policy of the law unless the natural meaning of the words of the act require it. 

The operation of a statute is to be restrained within narrower limits than its 
words import where it is evident that the literal meaning of its language 
would extend to cases which the legislature never designed to embrace in it. 

Under the doctrine of ejusden generis, unless there is a clear manifestation to the 
contrary, general words not specific or limited but following particular de 
scriptive words are to be construed as applicable to cases or matters of like 
kind with those described by the particular words. 

The exception from the statutory prohibition against Government contracts, etc., 
with Members of Congress (see 18 U. S. Code 204, 205, 206) which permits 
the “purchase or sale of bills of exchange or other property” by such members 
“where the same are ready for delivery and payment therefor is made, at the 
time of making or entering into the contract or agreement,” contemplates the 
purchase or sale of property of a character similar to bills of exchange and 
hence does not extend to the purchase or sale of land or interests therein. 

The purchase of an easement in which a Member of Congress has an interest is 
prohibited by statute (18 U. S. Code 204, 205, 206) whether it be accom- 
plished by a contract or a simultaneous exchange of the purchase price and 
the conveyance without the making of a previous contract, as such. 


Aas Comptroller General Elliott to the Secretary of the Interior, July 26, 


I have your Jetter of July 13, 1940, as follows: 


There is enclosed for your consideration a voucher in the amount of $3,090, 
less $3.50 for documentary stamps, covering proposed payment to Charles L. 
McNary, Cornelia McNary, Ladd and Bush Trust Company, and Willard C. 
Marshall, Administrator of the Dstate of W. T. Stolz, deceased. The pay- 
ment is proposed to be made as full and complete compensation for the acquisi- 
tion by the Bonneville Power Administration in the name of the United States 
of an easement and right-of-way over and across certain property in Marion 
County in the State of Oregon. 


a 
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The proposed easement is desired by the Bonneville Power Administrator in 
connection with the construction of a transmission line pursuant to the act of 
August 20, 1937. The original appraisal of the easement showed its value 
to be $3,050. A reexamination of the property showed that an additional two- 
tenths of an acre was involved and the appraisal was therefore increased by 
the sum of $40.00. There is enclosed herewith a copy of the principal con- 
struction engineer’s request for acquisition of the easement, a copy of the 
appraiser’s report, and a copy of the negotiator’s check sheet, showing the 
foregoing facts. 

On July 24, 1989, an offer to convey the necessary easement, and to accept 
the sum of $3,090 as full compensation therefor, was signed by Charles L. Mc- 
Nary, Cornelia McNary, W. T. Stolz, Ella M. Stolz, and by Ladd and Bush 
Trust Company, by BE. O. Stadter, trust officer. A copy of this offer is enclosed 
herewith. In view of the provisions of title 18, U. S. ©., sections 204, 205, and 
206, this offer has never been accepted. However, its terms are agreeable to the 
Bonneville Power Administration and to this Department. 

The title documents covering the proposed easement, together with a pro- 
posed form of easement deed, have been submitted to the Attorney General of 
the United States. In an opinion dated July 6, 1940, the Attorney General ruled 
that a valid title to the proposed easement would be acquired upon completion 
of certain stated steps. The Attorney General’s opinion is enclosed herewith, 
and the following title documents are also enclosed : 


1. Certificate of Title dated May 22, 1939, together with letter from Title 
Company dated June 15, 1939. 

2. Supplemental Certificate of Title, dated November 28, 1939. 

3. Supplemental Certificate of Title, dated June 24, 1940. 

4. Tax statements covering separately each undivided half interest in the 
property. 

5. Certificate of Inspection and Possession, dated June 28, 1940. 

6. Proposed form of easement deed. 


The requirements of the Attorney General are such that they can and will be 
met at the time of final closing of purchase. 

Acquisition of the proposed easement is necessary and in the interest of the 
United States. The sum of $3,090 is a fair and reasonable compensation for 
the proposed easement. I recommend that, without entering into any contract, 
acquisition of the proposed easement be effected by a simultaneous delivery 
of a deed in the enclosed form properly executed by the owners of the land, 
and of a check by the United States in the sum of $3,090. The enclosed voucher 
has been drawn with a view to consumating [sic] the transaction in this 
manner. 

In accordance with the suggestion made by the Attorney General in his title 
opinion, I am requesting a preaudit of this voucher. 

Certain minor matters should be called to your attention in connection with 
the enclosed voucher. You will note the “Certificate of Grantors” attached to 
the voucher has not yet been executed by the landowners. BDxecution of this 
certificate will be obtained upon receipt of notification of your approval of the 
payment. Inasmuch as the certificate has not yet been executed, the division 
of the proposed payment between the grantors has not been ascertained and 
the amounts of the various checks to be issued are therefore not stated. More- 
over, although the amount of taxes presently due is shown by the enclosed tax 
certificates, the exact amount finally to be paid will not be known until the 
exact date of closing the transaction is known, since each month's delay adds to 
the sum due. The amount of the check to be issued to the sheriff is therefore, 
unstated. 

Prompt settlement of this matter is urgently necessary because of the require- 
ments of the Bonneville Power Administration and because of the desires of 
the landowners. I therefore respectfully request that you give this matter your 
immediate attention. Please send your settlement certificate directly to the 
Bonneville Power Administrator, 811 N. E. Oregon Street, Portland, Oregon. 


The “suggestion made by the Attorney General in his title opinion” 
(dated July 6, 1940), referred to in your letter, is as follows: 


It further is to be noted that this opinion is limited strictly to the present 
status of the title to the instant land, and in view of the provisions of title 18, 
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U. 8. ©. A., secs. 204, 205, and 206, it is essential that the approval of the Comp- 
troller General be obtained as a prerequisite to the payment of the consideration 
in the consummation of the purchase. 


The “provisions of title 18, U. S. C. A., secs. 204, 205, and 206,” cited 
by the Attorney General, were taken from sections 114, 115, and 116 
of the Criminal Code, 35 Stat. 1109, as amended, which were drawn 
from sections 3739, 3740, and 3742, Revised Statutes, which, in turn, 
were derived from the act of April 21, 1808, 2 Stat. 484. As thus 
carried forward, essentially in their original form, over a period of 
132 years since 1808, such provisions, as amended, are set forth in 
the cited 18 U. S. C. A. 204, 205, and 206, as follows: 


204. (Criminal Code, section 114.) Member of Congress interested in public 
contracts; contracts void. Whoever, being elected or appointed a Member of 
or Delegate to Congress, or a Resident Commissioner, shall, after his election 
or appointment and either before or after he has qualified, and during his con- 
tinuance in office, directly or indirectly, himself, or by any other person in 
trust for him, or for his use or benefit, or on his account, undertake, execute, 
hold, or enjoy, in whole or in part, any contract or agreement, made or entered 
into in behalf of the United States by any officer or person authorized to make 
contracts on its behalf, shall be fined not more than $3,000. All contracts or 
agreements made in violation of this section shall be void; and whenever any 
sum of money is advanced by the United States, in consideration of any such 
contract or agreement, it shall forthwith be repaid; and in case of failure or 
refusal to repay the same when demanded by the proper officer of the depart- 
ment under whose authority such contract or agreement shall have been made 
or entered into, suit shall at once be brought against the persons so failing or 
refusing and his sureties, for the recovery of the money so advanced. (R. 8. 
§ 3739; Mar. 4, 1909, c. 321, § 114, 35 Stat. 1109.) 

205. (Criminal Code, section 115.) Making official contract with Member of 
Congress. Whoever, being an officer of the United States, shall on behalf of 
the United States, directly or indirectly, make or enter into any contract, bar- 
gain, or agreement, in writing or otherwise, with any Member of or Delegate 
to Congress, or any Resident Commissioner, after his election or appointment as 
such Member, Delegate, or Resident Commissioner, and either before or after 
he has qualified, and during his continuance in office, shall be fined not more 
than $3,000. (R. S. § 3742; Mar. 4, 1909, c. 321, § 115, 35 Stat. 1109.) 

206. (Criminal Code, section 116, as amended.) Contracts not affected. 

Nothing contained in sections 204 and 205 of this title shall extend, or be 
construed to extend, to any contract or agreement made or entered into, or 
accepted, by any incorporated company, where such contract or agreement is 
made for the general benefit of such incorporation or company; nor to the pur- 
chase or sale of bills of exchange or other property by any Member of or Delegate 
to Congress, or Resident Commissioner, where the same are ready for delivery, 
and payment therefor is made, at the time of making or entering into the contract 
or agreement. Nor shall the provisions of such sections apply to any contracts or 
agreements entered into under the Agricultural Adjustment Act [title 7, chapter 
26], the Federal Farm Loan Act [title 12, chapter 7], the Bmergency Farm 
Mortgage Act of 1933 [title 12, chapter 7], the Federal Farm Mortgage Corpora- 
tion Act [title 12, chapter 7], and Farm Credit Act of 1933 [title 12, chapter 7], 
and the Home Owners’ Loan Act of 1933 [title 12, chapter 11], and shall not 
apply to contracts or agreements of a kind which the Secretary of Agriculture 
may enter into with farmers: Provided, That such exemption shall be made 
a matter of public record. (As amended Jan. 25, 1934, c. 5, 48 Stat. 3837; June 27, 
1934, ec. 847, title V, § 510, 48 Stat. 1264; Aug. 26, 1987, c. 821, 50 Stat. 838.) 


In overruling the demurrer to an indictment charging a former 
United States Senator from Nebraska with a violation of the said 
section 3739, Revised Statutes, United States v. Dietrich, 126 Fed. 
671, decided January 8, 1904, the purpose and effect of these statutory 
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provisions were stated by Van Devanter, then Circuit Judge, speaking 
for the court, in part as follows: 

We think it is entirely clear that the purpose and effect of this legislation 
is to absolutely inhibit all contractual relations with the United States upon 
the part of any member of or delegate to Congress through “any contract or 
agreement made or entered into in behalf of the United States, by any officer 
or person authorized to make contracts on behalf of the United States,” save 
in the instances specifically excepted by section 3740. The comprehensive char- 
acter of the inhibition is more apparent when it is considered that it is not 
confined to contracts or agreements obtained or held through the exercises of 
the influence incident to membership of or delegateship to Congress, or to those 
which are not fair to the United States, or to those which give an undue 
advantage to a member of or delegate to Congress. It plainly includes “any 
contract or agreement,” no matter how fairly obtained or held, how reasonable 
in its terms, or how advantageous to the United States. The inhibition is not 
alone against undertaking or executing—that is, making or entering into—such 
a contract or agreement, but also against holding or enjoying one—that is, 
having or retaining the title thereto or receiving the benefits thereof. Moreover, 
the language used shows great care in bringing equally within the condemna- 
tion and penalty of the statute any indirection employed for substantially 
accomplishing what is within the principal inhibition. A sufficient reason for 
such legislation is that it tends to preserve the independence of the legislative 
and executive branches of the Government, and to free each from that influ- 
ence which might come to be exerted over it by the other if the officers of the 
executive branch, acting on behalf of the Government, could freely contract 
with Members of and Delegates to Congress. The purpose of the statute is to 
effectually close the door to the temptation which is incident to contractual 
relations between the Government and Members of Congress. * 

Clearly, in the present case, a contract for the purchase of the 
easement is prohibited by the statute, no matter how advantageous 
or desirable for the Government. See 26 Op. Atty. Gen. 537. The 
question presented is whether, nevertheless, substantially the same 
result may be legally accomplished by a simultaneous exchange of 
the purchase price and the conveyance if no previous contract, as 
such, is made. I think the answer must be in the negative. Such 
a transaction would be contrary to the spirit of the statute and 
the public policy embodied therein. The legislation has been on 
the statute books for well over a century and it does not appear that 
in all that time it has ever before been suggested that it might be 
so applied. To so hold would, as a practical matter, open the door 
to the evils which the statute was designed to restrain by removing 
from its operation all transactions which, stopping just short of 
previously creating a strict executory contract, might nevertheless 
be consummated practically as though a contract did in fact exist. 

In this connection it is to be noted that the legislation is not con- 
fined to “contracts” but, throughout, employs the terms “any contract 
or agreement,” “contracts or agreements,” and, in section 115, “con- 
tract, bargain, or agreement.” If the words “agreement,” “agree- 
ments,” and “bargain” are not redundant and surplusage, which is 
not to be presumed, Platt v. Union P. R. Co., 99 U. 8. 48; Montclair 
v. Ramsdell, 107 U. S. 147; Wiborg v. United States, 163. U. S. 632, 


then the sweep of the legislation extends to agreements and bargains 
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which are not necessarily contracts. The word “agreement” is vari- 
ously defined, according to its context. Contracts are agreements 
and the two words are sometimes used synonymously. But all agree- 
ments are not contracts. Among the definitions given in 3 Words 
and Phrases, Permanent Edition, 11, et seq., are the following: 


The word “agreement” does not necessarily import any direct and express 
stipulation, nor is it necessary that it should be in writing. If there is a verbal 
understanding to which both parties have assented, and upon which both are 
acting, it is an agreement. Holmes v. Jennison, 39 U. S. (14 Pet.) 540, 571, 
10 L, Ed. 579, quoting Vattel, p. 192, §§ 152-154; Vattel, p. 218, §§ 206, 218. 

The word “consent” is not an exact synonym of the word “agree,” but one of 
the definitions of “agree” is “consent,” and the definition of the word “agree- 
ment” is a concurrence in an engagement that something shall be done or omit- 
ted. The word “agreement” is a coming together of parties in opinion or deter- 
mination, the union of two or more minds in a thing done or to be done, a mutual 
assent to do a thing, but the assent need not be formally made ; it may be inferred 
from the party’s acts. * * * Smith v. Jones, 194 S. BE. 556, 560, 185 Ga. 236. 

The word “contract,” as used in the statute of frauds, requiring every con- 
tract for the sale of lands, tenements, and hereditaments, etc., to be in writing, 
Laws 1869, p. 363, may be said to be a broader term in this regard than “agree- 
ment,” and to more imperatively demand the construction that it embraces the 
consideration. A contract would seem to import something more than an 
agreement. It is defined to be “an agreement, upon sufficient consideration, to 
do or not to do a particular thing.” A consideration is a necessary element 
to the contract. Under this statute the consideration, as well as the promise 
itself, must appear in writing in a contract for the sale. Patmor vy, Haggard, 
78 Ill. 607, 610, 

The term “agreement” ineludes deeds and wills as well as contracts between 
parties. Daw y. Niles, 37 P. 876, 877, 104 Cal. 106. 

A" nt,” as used in Civ. Code, § 696, providing that parol evidence of 
the circumstances under which an “agreement” was made is admissible to 
explain any ambiguity or to establish illegality or fraud, includes deeds and 
wills as well as contracts between the parties. Hicklin v. Le Clear, 22 P. 1057, 
1060, 18 Or. 126. 

“Agreement” is expression by two or more persons of common intention to 
affect their legal relations, and consists in their being of the same mind and 
intention concerning the matter agreed on. Southern Surety Co. v. Phillips, 
24S. W. (2d) 870, 181 Ark. 14. 

An “agreement,” as defined by Webster is the union of two or more minds 
in a thing done or to be done; a coming or knitting together of minds. One 
of the definitions of the term given by Bouvier is a coming together of parties 
in opinion or determination ; the union of two or more minds in a thing done or 
to be done; a mutual assent to do a thing. Another definition quoted by the 
last-named author is that it consists of two persons being of the same mind, 
intention, or meaning, concerning the matter. Woodworth v. State, 20 Tex. 
App. 375, 382. 

The statute in relation to homestead entries in forbidding an applicant to 
make any “agreement” by which the title he may acquire from the Government 
shall inure in whole or in part to the benefit of another, means that there must 
be a meeting of minds expressed in some tangible way. One party may have 
intended to sell, the other party may have intended to buy, yet this would not 
be sufficient, unless the intention of each was in some way communicated from 
one to the other, and was understood and agreed to by both. United States v. 
Richards, 149 F. 448, 451. 

Word “accept” means to admit and agree to; to accede to or consent to; to 
receive with approval; to adopt; to agree to; and in past tense word is com- 
monly used to signify assent and agreement. Word “agreement” in its broad 
and comprehensive sense demonstrated by general usage means a coming or 
knitting together of minds; a coming together in opinion or determination; 
the coming together in accord of twa minds on a given proposition; in law a 
concord of understanding and intention between two or more parties with 
respect to the effect upon the‘r relative rights and duties, of certain past or 
future facts or performances; the consent of two or more persons concurring 
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respecting the transmission of some property, right, or benefits, with the view 
of contracting an obligation, a mutual obligation. Rocha v. Hulen, 44 P. 2d 
478, 482, 6 Cal. App. 2d 245. 

The term “agreement” is often defined as synonymous with “understanding,” 
and either word, when used in a question relating to an understanding or 
agreement, Cannot be said to call for a conclusion of the witness. Garrett v. 

estern Union Tel. Co., 58 N. W., 1064, 1065, 92 Iowa, 449. 

The term “agreement,” in its usual popular signification, is synonymous only 
with “promise,” and means no more than the union of two or more minds or a 
concurrence of views and intention. This concord or union of minds may be 
lawful or unlawful; with consideration or without; creating an obligation. Still, 
by the universal undérstanding, it is an “agreement,” and it is not the less so 
because it is opposed to law, or even good morals. In short, everything done or 
committed by the compact of two minds is universally and familiarly called an 
“agreement” by every one who understands the use and meaning of language. 
Of this every person has intuitive evidence, and frequently employs the term 
in question to manifest that operation of minds denominated “mutual assent,” 
Whether a consideration exists is a distinct idea, and enters not into the popular 
meaning of the term. The word “agreement” is used more frequently to denote 
a mutual assent of minds without legal consideration than it is to denote one’s 
promise or undertaking. Like many other words, it is sometimes restricted or 
limited by the subject of its application. If the inquiry be made whether there 
exists an agreement which the law will enforce, the subject-matter limits the 
signification of the term “agreement,” and gives it a new and peculiar meaning. 
The question does not regard the broad and comprehensive intendment of the 
term, nor its usual and lar meaning, but the object of inquiry is an agree- 
ment of a special nature, distinguished by a legal consideration, and enforceable 
in the court of justice. The mind, influenced by the popular and most familiar 
use of the term “agreement,” considers the law as pointing to promises only; 
but if, from any source, it appear that the consideration was meant to be em- 
braced, the peculiar and technical sense of the legal and sufficient contract is 
intended. The word “agreement,” if there be nothing to limit its meaning, regards 
promises only, and not their consideration, and hence, to make an agreement 
valid within the statute of frauds, the consideration need not be expressed in 
writing. Sage v. Wilcoz, 6 Conn. 81, 84. 


Considering the broad and salutary purposes of the legislation here 
involved, the terms “agreement” and “agreements,” used in conjunc- 
tion with “contract” and “contracts,” may not reasonably be viewed 
as intended in any strict or technical sense, or as exactly parallel or 
synonymous with “contract” or “contracts,” but are to be taken in 
their popular sense as interdicting transactions of the same general 
character through means not rising to the dignity of otherwise valid 
and legally enforceable contracts. It is difficult to perceive how such 
transactions might finally be consummated without some prior under- 
standing, meeting of the minds, or mutual assent. Except in the open 
market or at conducted sales, parties do not ordinarily meet, and 
would have no occasion to meet, for the simultaneous exchange of 
money and property without some prior “agreement,” if not a con- 
tract, as to price and terms. 

Section 116 (18 U.S. C. A. 206, supra) provides that the prohibition 
shall not extend “to the purchase or sale of bills of exchange or other 
property by any Member of or Delegate to Congress, or Resident Com- 
missioner, where the same are ready for delivery, and payment there- 
for is made, at the time of making or entering into the contract or 
agreement.” (Italics supplied.) 
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On first impression this exception might be taken as extending to 
transactions like the one here proposed. But on analysis it seems clear 
that the general term “or other property” following the particular 
words “bills of exchange” in the phrase “bills of exchange or other 
property” may not be given such wide application. A statute should 
not be so construed as to sanction an evasion of the whole policy of 
the law unless the natural meaning of the words of the act require it. 
American Fur Co. v. United States, 2 Pet. 358. General words in a 
statute must be read in the light of the act as a whole and with due 
regard to the situation in which they are to be applied. United States 
v. Nice, 241 U. S. 591. General expressions in a statute are to be re- 
strained by the more special and definite indications of intention 
furnished by the context. United States v. Jones, 131 U.S.1. The 
operation of a statute is to be restrained within narrower limits than 
its words import where it is evident that the literal meaning of its 
language would extend to cases which the legislature never designed 
to embrace in it. Brewer v. Blougher, 14 Pet. 178; United States v. 
Trans-Missouri Freight Association, 166 U.S. 290; Washington Market 
Co. v. Hoffman, 101 U. S. 112; McKee v. United States, 164 U. S. 287. 
General words in a statute will be given a narrower construction where 
necessary to effect the intention of the legislature. Petri v. Com- 
mercial National Bank, 142 U.S. 644; Reiche v. Smythe, 13 Wall. 162; 
United States v. Palmer, 3 Wheat. 610. And under the familiar doc- 
trine of ejusdem generis, unless there is a clear manifestation to the 
contrary, general words not specific or limited but following particular 
descriptive words are to be construed as applicable to cases or matters 
of like kind with those described by the particular words. United 
States v. Stever, 222 U.S. 167; Cutler v. Kouns, 110 U. 8. 720; United 
States v. Salen, 235 U.S. 237; United States v. Pennsylwania Railroad 
Co., 242 U. S. 208. In the legislation here under consideration there 
would have been no occasion to use the specific term “bills of exchange” 
if the following general phrase “or other property” was intended to 
comprehend all property, because the word “property” would have 
included bills of exchange without specific prior mention. Consider- 
ing the purpose and policy of the statute and applying the stated 
principles of statutory interpretation, the conclusion is required that 
the phrase “bills of exchange or other property” means bills of ex- 
change or other property of similar character—that is, having a fixed 
or readily ascertainable value and which ordinarily passes from hand 
to hand at time of payment—and, therefore, that the exception does 
not extend to the purchase or sale of land or interests therein. Even 
if the matter were more doubtful, the circumstance that over the long 
life of the legislation the exception does not appear ever to have been 
regarded as extending to land purchases would weigh most heavily 
against a different conclusion. See United States v. Graham, 110 U.S. 
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219; New York, N. H. & H. R. Co. v. Interstate Commerce Commis- 
sion, 200 U.S. 361; McLaren v. Fleischer, 256 U. 8. 477. See, also, the 
act of July 27, 1939, 53 Stat. 1128, where any contract or agreement for 
the acquisition of any part of a certain post office site was expressly 
exempted from these statutory provisions. Moreover, as already 
stated, it is difficult to perceive how a land purchase transaction might 
be finally consummated without some prior “agreement” within the 
contemplation of the statutory prohibition. 

Accordingly, I have to advise you that the payment as proposed 
to be made would not be authorized. The papers transmitted with 
your letter are returned herewith on the supposition that adminis- 
trative action will follow with a view to the acquisition of the ease- 
ment by condemnation instead of by purchase, unless it be determined 
to vary the location for the necessary right-of-way. 


(B-11441) 


STATUTORY CONSTRUCTION—RETIREMENT OF ENLISTED MEN— 
CHANGE FROM LONG-EXISTING PRACTICE—APPLICATION TO PRIOR 
RETIREMENTS 


Decision of March 21, 1938, 17 Comp. Gen. 759, holding that under the act of 
March 2, 1907, 34 Stat. 1217, the retired pay of an enlisted man is required 
to be computed on his active duty pay in the grade held when application 
for retirement is made, effected a change, by construction of said act, from 
the long-existing practice under the statute, and hence said decision, except 
as to the case therein considered, may be regarded as applicable only to 
retirements thereafter made. 


Acting Comptroller General Elliott to the Secretary of the Navy, July 26, 1940: 

I have your letter of July 23, 1940, enclosing a letter of July 22, 
1940, from the paymaster of the Marine Corps, enclosing notices of 
exception from the Audit Division of this office on Standard Form 
No. 1100, dated July 12, 1940, in the accounts of Capt. Robert L. Grif- 
fin, Jr., assistant paymaster, United States Marine Corps, for the 
month of January 1940, of the difference between amounts paid to 
retired enlisted men of the Marine Corps as of the grade in which 
retired and pay of the grade held by each of the enlisted men on the 
date they made application for retirement after 30 years of service. 
The suspensions relate to 97 retired enlisted men who were retired 
during the years shown below: 
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The suspensions were made because of decision of March 21, 1938, to 
the Secretary of the Navy, 17 Comp. Gen. 759. In that case a machin- 
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ist’s mate, first class, of the Navy made application for retirement 
after 30 years’ service November 29, 1937; his application was ap- 
proved December 10, 19387; orders were issued December 18, 1937, 
transferring him to the retired list effective January 1, 1938, and on 
December 31, 1937, his rating was changed to chief machinist’s mate, 
acting appointment, and the question was whether he could be paid 
retired pay in the rating last named as he had never been paid that 
pay on the active list. 

On the authority of decisions of the Court of Claims in the cases of 
Blackett v. United States, 81 Ct. Cls. 884, and Standerson v. United 
States, 83 Ct. Cls. 633, it was held that there was no authority to change 
the grade of an enlisted man after he had made application for retire- 
ment after 30 years’ service under the act of March 2, 1907, 34 Stat. 
1217 (10 U. S. C. 947), the court in the cited cases having held that a 
man had an unconditional right to retirement with 75 per centum of 
the pay he was receiving on date of application for retirement after 
30 years’ service, that the law fixed the grade in which he should re- 
tire and that it gave no authority to anyone for any cause whatsoever 
to designate the grade after application had been made to the Presi- 
dent for retirement. The court remarked that a reasonable time was 
necessary to issue the orders of retirement to permit verification of the 
services but that otherwise the department was without any authority 
so far as grade and pay were concerned. Those cases represent a de- 
parture from the rule long followed in the Army, Navy, and Marine 
Corps. The theory upon which administrative action had been taken 
was that until the President acted on the application the man was in 
the military or naval services and, therefore, subject to the incidents 
of that service including demotion or promotion and to disciplinary 
action in every other respect. The decisions of the court and their 
application by this office effected a change, by construction of the act 
cited, from the long-existing practice under the statute and although 
the cases in the Court of Claims involved claims for pay in a higher 
grade for past periods because of administrative action in reducing 
the man to a lower grade after application for retirement, the court’s 
language and necessarily its action left no doubt that the rule was the 
same with respect to change in grade upward. However, such a change 
of construction should not be applied to retirements theretofore made 
in accord with the practice in effect prior thereto. See 6 Comp. Dec. 
91; 18 id. 53; 837 MS. Comp. Dec. 1430, and 12 Op. Atty. Gen. 386. 

The status of the individuals here concerned in the grades to which 
promoted has been unquestioned to this time; the promotions were 
made under the practical construction of the law in effect when the 
men were retired ; and there is no proper legal basis for now question- 
ing the status so created or the right to the pay of the grade in which 
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retired. The decision of March 21, 1938, except as to the case therein 
considered, may be regarded as applicable only to retirements there- 
after made. The items in question, if otherwise correct, will be passed 
to credit, 


(B~11445) 


APPROPRIATION FOR VOCATIONAL EDUCATION OF DEFENSE 
WORKERS—AVAILABILITY OF FUNDS FOR DISTRICT OF COLUMBIA, 
TERRITORIES, ETC. 


The term “States” as used in the Federal statutes does not necessarily include 
the District of Columbia and the territories unless the term be expressly 
defined as including them, or unless such inclusion be required by necessary 
implication. 

The District of Columbia, Hawaii, Alaska, and Puerto Rico are “public authori- 
ties” within the purview of the appropriation in the act of June 27, 1940, 
Public, No. 668, 54 Stat. 628, “for payment to States, subdivisions thereof, 
or other public authorities,” for vocational education of defense workers. 

The Board of Education of the District of Columbia and other boards of 
education functioning on substantially the same basis are “public authori- 
ties” within the purview of the appropriation in the act of June 27, 1940, 
Public, No. 668, 54 Stat, 628, “for payment to States, subdivisions thereof, 
or other public authorities,” for vocational education of defense workers. 


Acting Comptroller General Elliott to the Federal Security Administrator, July 


, 1940: 


I have your letter of July 23, 1940, as follows: 


The act of Congress appropriating $15,000,000 for the vocational education 
of defense workers (P. L. 668, 76th Congress, chapter 437, 3rd session, title I, 
heading “Office of Education”) provides “for payment to States, subdivisions 
thereof, or other public authorities.” In the administration of this act, the 
following questions arise: 

1. Does the phrase “For payment to States, subdivisions thereof, or other 
public authorities,” authorize the United States Commissioner of Education to 
certify payments for the purposes specified in said act to the District of 
Columbia, Hawaii, Alaska, and Puerto Rico. 

2. Would a public board of education, or a public board performing functions 
similar to those performed by such boards, be considered within the words 
“other public authorities.” 

In support of an affirmative answer to the first of the two foregoing ques- 
tions, your attention is directed to the fact that an inquiry resulting in an 
estimate of 1,043 schools as available for giving the training contemplated in 
the above-mentioned act included schools in the District of Columbia, in Hawaii, 
and in Puerto Rico. Also, an estimate of 750,000 trainees made by this office 
as possible enrollees in such schools included enrollees in the schools in the 
District of Columbia and the Territory of Hawaii. Furthermore, a separate 
bill drafted to accomplish the purposes of the above-mentioned act specifically 
included the District of Columbia, Alaska, Hawaii, and Puerto Rico. The 
language in P. L. 668 under the heading “Office of Education” is a contraction 
or summary of that draft. Finally, your attention is directed to the fact that 
the administrative interpretation placed on the act in question from the very 
outset has been that it applied to the District of Columbia, the two Territories, 
and Puerto Rico. 

By way of explanation of the second of the foregoing questions there is sub- 
mitted the following illustration: Could the United States Commissioner of 
Education, instead of certifying payment to the District of Columbia, certify 
payment to the Board of Education of the District of Columbia, on the theory 
that such Board of Education as such is within the meaning of the words “other 
public authorities.” 
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The District of Columbia has proceeded on a theory that it is embraced by 
the language above referred to and it has made all arrangements for giving 
such courses as are contemplated by the act in question. Teachers have been 
engaged and trainees are being enrolled on the basis of such an interpretation 
of the act. For that reason it is highly desirable that you favor us with an 
opinion in reply to the above inquiries at your earliest convenience. 

The term “States” as used in the Federal statutes does not neces- 
sarily include the District of Columbia and the Territories unless the 
term be expressly defined as including them, or unless such inclusion 
be required by necessary implication. See with respect to the Dis- 
trict of Columbia A-91956, January 24, 1938. However, in the ap- 
propriation for natjonal-defense training the designation of “States, 
subdivisions thereof” is followed by the additional words “or other 
public authorities.” It is beyond question that the District of Co- 
lumbia and the Territories, whether classified as States or not, are 
public authorities within the purview of that appropriation. Also, 
the Board of Education of the District of Columbia is a public 
authority. See the act of June 20, 1906, 34 Stat. 316, establishing and 
defining the jurisdiction of the said Board of Education. Other 
boards of education functioning on substantially the same basis like- 
wise may be considered as covered by the wording “other public 
authorities.” Accordingly, both questions are answered in the affirm- 
ative. 

Insofar as concerns the District of Columbia, while its educational 
activities are conducted primarily by the Board of Education rather 
than directly by the Commissioners of the District of Columbia, there 
might be some advantage in making the payments to the Commis- 
sioners of the District of Columbia who have supervisory jurisdiction 
over expenditures by the Board of Education, but the law does not 
require that such payments be made to the Commissioners rather than 
to the Board. 


(B-11162) 


EXPENSE OF QUALIFYING FOR GOVERNMENT POSITION— 
APPROPRIATION AVAILABILITY 


An applicant for a Government position must qualify therefor at his own 
expense. 

Any expense of taking the oath of office is personal to the appointee involved 
and may not be paid from appropriated funds. 


Acting Comptroller General Elliott to Major R. B. Conner, United States Army, 
July 30, 1940: 


I have your letter of June 20, 1940, as follows: 


Inclosed herewith, please find Standard Form No. 1034, Standard Form No. 
1084a, and C. C. C. Form No. 12, comprising a claim of Arthur 8. Harrigan, 
notary public, Avery, Idaho, in the amount of $1.00, for administration of oaths 
to Frank L. Martinoli, company commander, 1239th Company, CCC Camp F-187, 
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Avery, Idaho, in connection with taking of census at Company 1239, Civilian 
Conservation 3 

This voucher has been certified by Frank L. Martinoli, company commander 
of Company 1239, C. C. C., and approved by Kenneth R. Dyer, ©. C. C. Assistant 
District Adjutant for the District Commander, Civilian Conservation Corps, Fort 
George Wright, Washington, District. The cost has been certified by Edward J. 
McCormick, Jr., as a proper charge against Appropriation 21-7500600 CCC 
(Trans. to War) 1940. 

This voucher having been presented to the undersigned, a regular disbursing 
officer for the War Department, and doubt having arisen as to whether the claim 
is payable from funds allotted for the Civilian Conservation Corps when the 
services were performed in the interests of the Census Bureau, the account is 
forwarded for advance decision. 


The oaths in question appear to have consisted in the execution of 
a jurat to an application for employment as enumerator and the 
oath of office executed by the company commander upon his appoint- 
ment as enumerator. It also appears from the record that the com- 
pany commander in this case acted as enumerator without additional 
compensation pursuant to Circular 20 of the War Department, dated 
February 17, 1940. 

It is a well established rule that an applicant for a Government po- 
sition must qualify therefor at his own expense. 2 Comp. Gen. 17; 6 id. 
15. The oath of office is generally administered by a notary in the Gov- 
ernment service and in such case no notary fees are involved. How- 
ever, where a Government notary is not available, the expense of the 
oath of office is a personal one and may not be paid from appro- 
priated funds. 16 Comp. Dec. 157. 

In the present case, since the person appointed enumerator was 
otherwise in the employ of the Government, there is at least a ques- 
tion whether the notary acknowledgements were required, but in any 
event, and althougl the enumerator was to serve without additional 
compensation, any expenses incurred incident to such acknowledg- 
ments cannot be considered in any sense expenses connected with, or 
chargeable to the funds of, the Civilian Conservation Corps. 

Accordingly, the voucher is herewith returned, together with re- 
lated papers, and you are advised that payment thereon is not 
authorized. 


(B-11358) 


SALARY LIMITATIONS—LABOR-FEDERAL SECURITY 
APPROPRIATION ACT, 1941 


An employee transferred from an agency not included in the Labor-Federal 
Security Appropriation Act, 1941, to an agency included therein, and who 
received three steps of administrative within-grade promotion in the fiscal 
year 1939 in the first agency, but has received no promotion from the latter 
agency, is not affected by section 708 of the said act which prohibits the 
use of appropriations therein for any salary payment to an employee at 
a rate in excess of the salary resulting from the first two steps of admin- 
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istrative promotion in 1989, but said prohibition would be applicable to 
an employee so promoted and transferred from any one of the agencies 
appropriated for by said act. 

The exception in section 708 of the Labor-Federal Security Appropriation Act, 
1941, from the prohibition of said section against salary payments during 
the fiscal year 1941 based on administrative within-grade promotion of an 
employee of more than two steps during the fiscal year 1939, permits an 
employee to retain the benefits of three or more steps of within-grade pro- 
motion if this is necessary in order to permit retention of the benefits of 
a promotion from one grade to another but does not permit the retention 
of any benefits resulting from any further administrative promotions in the 
higher grade during the fiscal year 1939. 

Section 703 of the Labor-Federal Security Appropriation Act, 1941, prohibiting 
the use of any appropriation in said act to pay the salary of any employee 
who received as many as three steps of administrative within-grade pro- 
motion during the fiscal year 1939, at a rate in excess of the salary result- 
ing from the first two steps of such promotion, does not require that an 
employee’s salary for 1941 be reduced in amount equivalent to administra- 
tive promotions during the fiseal year 1940. 

An employee of the Railroad Retirement Board who was given an administra- 
tive three-step within-grade promotion during the fiscal year 1939, must be 
reduced as of July 1, 1940, to the salary rate resulting from the second 
step of said promotion in view of the provisions of section 708 of the Labor- 
Federal Security Appropriation Act, 1941, but said section will not preclude 
his advance to a higher grade during the fiscal year 1941 or preclude an 
administrative promotion during 1941 in the grade to which advanced if 
made in good faith and not for the purpose of offsetting the salary limita- 
tions of the said section. 


Acting Comptroller General Elliott to the Chairman, Railroad Retirement 
Board, July 31, 1940: 


I have your letter of July 18, 1940, as follows: 


This Board’s use of the appropriation made in the Railroad Retirement 
Board Appropriation Act, 1941, is subject to the limitations prescribed by section 
703 of the Labor-Federal Security Appropriation Act, 1941 (Public No. 665, 
76th Congress, 3d session). Section 703 provides: 

“No part of any appropriation in this act shall be used to pay the salary of 
any person who received as many as three steps of administrative within-grade 
promotion in all positions occupied by such person during the fiscal year 1939, 
at a rate of pay in excess of the salary resulting from the first two steps of 
such promotion ; but this section shall not preclude the payment of the minimum 
salary of the grade to any person transferred, under standard regulations, to 
such de.” ‘ 

Board administration requires the early resolution of certain questions con- 
cerning the interpretation of section 703. ‘The first question is to what persons 
does section 703 apply; or, in other words, what is the proper interpretation of 
the language: “any person who received as many as three steps of administrative 
within-grade promotion in all positions occupied by such person during the 
fiscal year 1939.” And the first problem is that of the transferee. To illus- 
trate, does section 703 apply to a Board employee who transferred to this agency 
from another government agency after receiving at that agency three steps of 
administrative within-grade promotion in the fiscal year 1989, but who has 
received no promotion from this agency. On the basis of a thorough analysis 
and study of the provisions of the statute, its legislative history, and the deci- 
sions of the Comptroller General enunciating the general principles applicable 
to transfers, it is our considered view that section 703 does not apply to such 
Board employee. 

The phrase “in all positions occupied by such person” could, if used in another 
and hypothetical statute, for example, a statute dealing generally with the 
whole Government service, mean “in all positions in the Government service 
occupied by such person.” But there can be little question that the phrase “in all 
positions occupied by such person” in its statutory context here, so far as 
applicable to the Railroad Retirement Board, means only the positions occupied 
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in the Railroad Retirement Board. The phrase is used here, so far as this agency 
is concerned, in the Railroad Retirement Board Appropriation Act, 1941.* 
That act is entitled “Railroad Retirement Board.” The only appropriation 
made by that act is an appropriation to the Railroad Retirement Board. The 
provisions of that act explicitly apply, and could only apply, to the Railroad 
Retirement Board. In this context, therefore, the phrase “in all positions 
occupied by such person” means, in the complete absence of any indication by 
Congress to the contrary, in all positions occupied in the Railroad Retirement 
Board. 

That interpretation, derived from the face of the statute, is fully supported by 
the legislative history. Section 703, so far as its applicability to this agency 
is concerned, is directed by the Congress specifically to the correction of admin- 
istrative action by this agency in 1989 deemed by Congress to constitute an 
abuse of administrative discretion. At the hearings preceding the passage of 
the Railroad Retirement Board Appropriation Act, 1941, and the other individual 
appropriation acts contained in the Labor-Federal Security Appropriation Act, 
1941, the subcommittee, which considered the proposed appropriations, elicited 
information as to the administrative within-grade promotions granted in 19389 
by each of various individual agencies involved in the proposed appropriations. 
See Hearings before the Subcommittee of the Commitiee on Appropriations, 
House of Representatives, 76th Congress, 3d Session, on the Labor-Federal 
Security Appropriation Bill, 1941, Part II, pp. 8438-855. The subcommittee 
did not seek, did not receive, and was in no way concerned with, information as to 
administrative within-grade promotions in the Government service generally in 
1939. And even more significantly, the House Committee on Appropriations, 
in its report* on the proposed individual appropriations made in the Labor- 
Federal Security Appropriation Act, 1941, explained the intent and purpose 
of section 708 as follows: 

“In the opinion of the committee some of the agencies provided for in the 
accompanying bill have flagrantly abused administrative discretion, vested in 
them by Congress, by making wholesale advances in salary to employees. In 
some few cases advances have run to as many as six steps in a single year and 
larger groups of employees have received as many advances as three, four, and 
five steps. In one case it is noted that an employee having an efficiency rating 
of fair received a three-step administrative advance during the past fiscal year. 
This is in direct violation of the terms of the Olassification Act of 1923. 
Whether these promotions were made in the fiscal year 1939 in anticipation 
of the inhibition on promotions for 1940 on all agencies affected by the Reorgan- 
ization Act is not as important to the committee as the fact that in making such 
a large series of these salary step-ups, certain selected individuals were stepped 
up three, four, five, and even six steps during a single fiscal year. In the belief 
that Congress should make its attitude clear in cases where it feels that admin- 
istrative discretion has been abused, the committee has inserted in the bill, 
for the approval of the House, a provision denying the use of funds appropriated 
in the bill in paying salary to any employee in excess of the salary that he 
would have been entitled to on the basis of a two-step advance during the fiscal 
year 1939.” (House Rep. No. 1822, 76th Congress, 3d session, Report of the 
Committee on Appropriations on H. R. 9007, pages 4-5.) 

Observe that in this authoritative explanation of the intent and purpose of 
section 708, the intent of Congress is not the reduction of salaries in all cases 
of three-step within-grade promotions granted in 1989 by any agency of the 
government under any circumstances, but the intent is clearly, directly, and 
solely the reduction of salaries in the cases of three-step promotions made by 
the particular agency to whom an appropriation was made and which Congress 
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deemed * to have “flagrantly abused administrative discretion” in “making such 
a large series of these salary step-ups” for “certain selected individuals.” 

Section 703, then, applies only to those employees of this particular agency 
who received in 1939 at least three steps of administrative within-grade pro- 
motions from this agency; and does not apply to transferees now employees of 
this agency who may have received at least three steps of administrative 
within-grade promotions from other Government agencies prior to transfer to 
this agency. 

To interpret section 703 as applying to such transferees is to create absurd 
results not required either by the context of the provision or its legislative 
history. Section 703, as enacted by Congress, clearly permits an employee of 
the Board, who was a beneficiary of the 1939 administrative action of the 
Board now sought to be remedied by section 703, to avoid section 703 by transfer 
to another Government agency without reduction in salary. Consistent with 
the well-settled principle of statutory construction that an absurd result must 
be avoided if possible (19 Comp. Gen. 516 and cases therein cited), it cannot 
be assumed here that Congress, although it permitted escape of the transferee 
from this agency, nevertheless intended that the complement case of a trans- 
feree to this agency who in no way benefited by any administrative action of 
this agency sought to be remedied by section 703, should be included within 
the purview of section 703, thus necessitating a reduction in salary solely be- 
cause of s three-step increase in 1939 granted by the agency from which transfer 
was made, 

Nor should it be assumed that Congress, in requiring the Board to apply 
section 708, intended that it should be applied to transferees to the Board when 
the Board does not have information as to whether a particular transferee 
did or did not receive in 1939 at least three steps of administrative within-grade 
promotion from another Government agency. In 1939 and 1940, the Board 
was engaged in recruiting a large number of additional employees for the 
administration of the then new Railroad Unemployment Insurance Act. Neces- 
sarily, the Board, to a considerable extent, drew upon other Government agencies 
for experienced Government personnel. Of course, at the time of effecting 
transfers from other Government agencies, there was no possible reason in 
law or policy for the Board to obtain information as to the number of steps 
of administrative within-grade promotions received by transferees during the 
year 1989 from one or more Government agencies. 

Finally, the conclusion here reached accords with well-settled principles laid 
down by the Comptroller General and generally followed in Government practice 
in the cases of transfers. It has long been settled that transfers between 
Government agencies may be made at the same rate in salary as the transferee 
received at the agency from which he was transfered, thus providing a generai 
and well-recognized exception to the rule that appointments in grades must be 
at the minimum salary of the grade. See, for example, 4 Comp. Gen. 498, 
494, 495. In the absence of any affirmative evidence, it cannot be concluded 
that Congress intended by section 708 to cut across this long and well-settled 
practice as to transfers. The policy of not inferring impingements upon this 
authorized practice as to transfers has been enforced by the Comptroller Gen- 
eral and his predecessor, the Comptroller of the Treasury, in a number of cases, 
which support the conclusion that section 703 does not apply to administrative 
increases granted to transferees before transfers made to the Railroad Retire- 
ment Board, or any other agency covered by the appropriation act. In 24 Comp. 
Dec. 235, 25 Comp. Dec. 20, and 19 Comp. Gen. 149, statutory language which 
was ambiguous as to the exact extent of coverage but which is restricting 
increases in compensation dealt only with transferees was construed so as to 
avoid the elimination of a transferee’s increase in compensation which was 
not clearly within the ambit of the statutory language. 

The question as to who is covered by section 703 raises in Board administra- 
tion a second problem, unrelated to that of the transferee. The following ex- 
ample typifies the problem. An employee in grade CAF-4, $1,800, was on July 
1, 1988, administratively promoted three steps to $1,980; on July 15, 1938, pro- 
moted to grade CAF-5, $2,000; and on April 1, 1989, was administratively pro- 
moted to CAF-5, $2,100. Does Section 703 apply to such an employee? 








*To be fair to this agency. it should be noted that in fact, as shown by the discussion 
in the text infra at 6, the criticism of Congress as to the wholesale gran of admin- 
istrative increases in 1939 was directed in the main, if not indeed entirely, to agencies 
other than the Railroad Retirement Board. 
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In our view, section 703 does not apply to such an employee for the grade 
promotion to CAF-5, $2,000, completely absorbed or cancelled all administrative 
promotions to CAF-4, $1,980, thus leaving but one step of administrative within- 
grade promotion in the year 1939, that step from CAF-5, $2,000 to CAF -65, 
$2,100. A cancelled three-step administrative promotion that was not existent 
at the end of the fiscal year 1939 would not appear to be an administrative 
within-grade promotion in 1939, within the meaning of section 703. Congress 
recognized and understood this. 

Mr. Engel, member of the House Committee on Appropriations, was the pro- 
ponent and sponsor of section 708. It was he who personally investigated in 
detail the administrative within-grade promotions granted by the Social Security 
Board in 1989, the Social Security Board being the agency upon which the 
whole discussion in Congress of section 703 centered. 86 Cong. Rec. pp. 4948- 
4949. It was Mr. Engel who, at the hearings on the bill, took charge of the 
questioning of witnesses on the subject of administrative increases in 1939. 
And most important, it was again Mr. Engel, who as sponsor of section 703, 
explained the intent of its provisions on the floor of Congress. 86 Cong. Rec. 
pp. 4948-4949. 

Mr. Engel, at many points in the passage of section 703, made it clear that 
administrative promotions granted prior to a grade promotion can be and are 
cancelled by the grade promotion. In questioning Mr. Altmeyer of the Social 
Security Board as to administrative promotions in 1939 at that agency, Mr. 
Engel summed up the record as follows (page 844 of the hearings before the 
subcommittee) : 

“Mr. ENceL: * * * In other words, the total number of administrative 
promotions during that year were 7,087 * * 

“The figures that I have show that there were 100 of these administrative 
promotions that were canceled because of promotions from grade to grade, 
leaving the total of promotions within the grade of 6,987, for that fiscal year.” 
(Italics supplied.) * 

Note that Mr. Engel began with an overall figure of 7,087 for what he broadly 
ealled “administrative promotions,” including both cancelled and uncancelled 
promotions ; but that the smaller figure of 6,987 for promotions “within the grade,” 
which is almost precisely the language of section 703, was obtained only after 
subtraction of “administrative promotions” that were cancelled by grade 
promotions. 

In explaining the meaning of section 703 on the floor of Congress, Mr. Engel 
made substantially the same explanation. 86 Cong. Rec. p. 4948. 

The Congress no doubt accepted Mr. Engel’s snphaiiiilen of section 703, which 
he sponsored, for no one at any point questioned in any way his understanding 
that administrative promotions cancelled by grade promotions do not constitute 
“within-grade promotions,” as that term is used in section 703. 

Therefore, it is clear that in the illustration under discussion here the 
employee’s administrative promotions in CAF-4, $1,980, were cancelled by the 
grade promotion to CAF-5, $2,000, thus removing that case from the coverage 
of section 703. 

The foregoing problems are concerned with the coverage of section 708. An 
additional problem arises in Board administration which is not concerned with 
the coverage of section 703, but merely with the operation of section 703 with 
respect to a person clearly covered thereby. An employee of the Board received 
from the Board in the fiscal year 1989 a three-step administrative promotion 
from CAF-1, $1,260, to CAF-1, $1,440. The same employee received from the 
Board in the fiscal year 1940 a one-step increase to CAF-1, $1,500. Of course, 
the employee is within the meaning of section 703 a “person who received as 
many as three steps of administrative within-grade promotions in all positions 
occupied by such person during the fiscal year 1939,” and is therefore covered 
by section 708. Section 703 requires that such employee be not paid “in excess 
of the salary resulting from the first two steps of such promotion.” What is 
the salary “resulting from” the first two steps of the three-step administrative 
within-grade promotion in 1989? It is our view that- the salary “resulting 
from” the first two steps of the 1989 promotion is $1,440. The crucial point 
here is whether section 703 requires that such employee, in addition to losing 
$60 of the $180 increase received in 1939, should also lose the $60 increase 
received in the year 1940. It is reasonably clear, first, that Congress did not 


“See also Mr. Engel’s statement at the top of page 845 of the Hearings before the 
Subcommittee. 
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intend to strike at administrative promotions in the fiscal year 1940, and 
second, that the determinative language of section 703, i. e., the phrase “re- 
sulting from,” is in accord With the carrying out of that intention. 

The Subcommittee of the House Committee on Appropriations 
elicited and obtained extremely detailed figures as to the number and kind of 
administrative within-gfade promotions — by the Social Security Board in 
the fiscal year 1989 as compared With the fiscal yehr 1938. In discussing such 
figures with Mr. Altmeyer, Chairman of the Social Security Board, Mr. Bngel, 
sponsor of section 708, severely criticized what he thought to be wholesale 
administrative within-grade promotions gratited in the fiscal year 1939 for 
the purpose of evading the provisions of the Reorganization Act of April 8, 
1939, which prohibited adsaiintetrative promotions at that agency in the fiscal 
year 1940. See Hearings before the Subcommittee, cited supra, at pp. 843-865. 

At various points in the hearings figutes on administrative within-grade pro- 
motions in the fiscal year 1939 were also obtained by Mr. Engel from other 
agencies to whom eppre ropriations are fade in the Labor-Federal Security Appro- 
priation Act, 1941 o Buch cafeful investigation of the question of adiminis- 
trative within-grade promotions in the fiscal year 1940 was undertaken. Indeed 
no investigation, superficial or otherwise, of the situation in the fiscal year 
1940 was made at all. Whether such an investigation would have revealed 
ubuses in administrative attion remains a matter of sheer spectlation. What 
is Clear is that the subcommittee was in no way interested in the fiscal year 
1040, and that therefore Congress was never informed as to whether or not 
there was an evil to be remedied in the fiscal year 1940. It can be reasonably 
inferred from these facts that Congréss did not iftend in the enactment of 
section 703 to require the obviating of administrative action legally taken in 
1940 and not known or found by Congress to be undesirable. 

But that intention need not rest on inference. The House Committee on Appro- 
priations fully stated in its report the intent and purpose of section 708: 

“In the opinion of the committee some of the agencies provided for in the aceom- 

bill have flagrantly abused adusinistrative discretion, vested in them 
by Congress, by making wholesale advances in salary te employees. In some 
few cases advances have run to as Many as six steps in a single year and larger 
groups of employees have received as many advances as three, four, and five 
steps, In one case it is noted that an employee having an efficiency fating of 
“fair” received a three-step administrative advance during the past fiscal year. 
This is in direct violation of the terms of the Classification Act of 1923. Whether 
these promotions were made in the fiscal year 1989 in anticipation of the inhibi- 
tion on promotions for 1940 on all agencies affected by the Reorganization Act 
is not as important to the committee as the fact that in making such a large 
series of these salary step-ups, certain selected individuals were stepped up three, 
four, five, and even six steps during a single fiscal year. In the belief that Con- 
lier ress should make its attitude clear in cases where it feels that administrative 
retion has been abused, the committee hag inserted in the bill, for the approval 
the House, a provision denying the use of funds appropriated in the bill in 
on salary to any enyployee in excess of the salary that he would have been 
entitled to on the basis of a two-step advance during the fiscal yeat 1989.” 

The evil, and the only evil to be remedied, is explicitly set forth by the eoin- 
mittee in this statement. On the basis ef the careful examination by the com- 
mittee ef the situation as to administrative within-grade promotions granted in 
the fiseal year 1939, the committee found that in that year “wholesale advances” 
were made; that some advances ran “to a8 many aS six steps in & single year”; 
that one employee with an efficiency rating of “fair” was granted an adminis- 
trative within-grade promotion in direet violation of law; ard that “in making 
such a large geries of these salary step-ups, certain selected individuals were 
stepped up three, four, five, and even six steps during a single fiseal year.” And 
on these specific findings the Congress enacted section 703 fof thé Specific and 
sele purpose, as the committee states, “that Congress should amke its attitude 
clear in cases where it feels that administrative diseretion has been abused.” 
There was no abuse in the fiscal year 1940, investigated, indicated, or found. 
Congress therefore did not strike down in section 708 a nonexistent evil in 1940. 


But being concerned only with the correction of adifilhistrative abuse in 19389, 
Congress carefully provided in section 708, as stated by the eomfhittee, “a provi- 
sion denying the use of funds appropriated in the bill in paying salary to any 
employee in excess of the salary that he would have been entitled to on the basis 
of a two-step advance during the fiseal year 1939.” 
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Significantly, the committee does not, in explaining section 703, state that 
the maximum salary to be paid an employee affected by section 703 is “the 
salary that he received on the two-step advance during the fiscal year 19389,” 
which would have been a simple and direct way of making it clear that the 
employee must also lose the benefit of any administrative increase granted in 
1940, What the committee says instead is that the maximum salary is “the 
salary that he would have been entitled to on the basis of a two-step advance 
during the fiscal year 19389,” (italics supplied) an involution necessitated only 
by the fact that the salary rate of a two-step advance in the fiscal year 1939 
is not itself to be the maximum but is to be used only to provide a basis for 
the ascertainment of the maximum. It is to be carefully noted that the com 
mittee uses the phrase, “he would have been entitled to.” The use here of the 
subjunctive “would have been” rather clearly connotes ascertainment of a 
maximum salary rate that was not actually paid in the fiscal year 1939, but 
which is to be computed now “on the basis” of the salary arrived at in the 
second step of promotion in 1939, but consistent with the intention of Congress 
to ost only at 1939, plus the addition to the basis of any increase granted 
in ‘ 

Thus and thus only can there be derived as required by section 708 the 
salary “resulting from the first two steps of such promotions.” Once again the 
Congress, this time in the very wording of the statute, uses the phrase “result 
ing from,” a phrase which again implies a possible chain of causation beginning 
with a basis of the salary rate arrived at in the second step of promotion in 
the fiscal year 1989. If Congress had intended that the maximum salary to 
be paid to an employee affected by section 708 is the salary rate arrived at in 
the second step of promotion in 1939, it would have simply substituted for the 
phrase in section 703 reading “salary resulting from the first two steps of such 
promotion,” the phrase, “the salary arrived at in the second step of such 
promotion.” If the two phrases are identical in meaning, which we maintain 
they are not, then it must be assumed, contrary to the ordinary usage of 
eaeeeen. that Congress meant as a maximum a salary which “results” from 
itse 

The construction we advance, then, is the only construction which gives ful! 
meaning to the odd involution of the language of section 703, and which at the 
same time effects the intent of Congress which is clearly and authoritatively 
expressed in the legislative history. 

Finally, a fourth problem arises which concerns neither the coverage of 
secticen 703, nor its general operation with respect to a person covered thereby. 
but is specifically concerned with the operation of the clause at the end of 
section 703 reading, “but this section shall not preclude the payment of the 
minimum salary of the grade to any person transferred, under standard regula 
tions, to such grade.” To illustrate the problem—an employee of the Board 
received three steps of administrative within-grade promotion in the fiscal year 
1939 from P-1, $2,000, to P-1, $2,300, and remained at P-1, $2,300. It appears 
clear that such an employee can, by virtue of the clause quoted, now be pro- 
moted to grade P-2 and paid $2,600, the minimum salary of that grade. Our 
question is whether after promotion to grade P-2 such employee can be ad 
ministratively promoted and paid a salary beyond the minimum rate of the 
grade. It is our view that this cannot be done. Careful examination of the 
legislative history of the section sheds no light on this particular problem, In 
the absence of any evidence to the contrary, we believe that it must be assumed 
that Congress, in explicitly permitting payment of the minimum salary of the 
grade to which an employee is promoted, necessarily by implication prohibits the 
payment of a salary in excess of that minimum. Thus, the clause operates as 
both a saving clause and a restrictive clause on the payment of salaries during 
the present fiscal year. 


1. The first question presented in your letter relates to what effect, 
if any, section 703 of the Labor-Federal Security Appropriation 
Act, 1941, 54 Stat. 597, has upon an employee of the Railroad Retire- 
ment Board who transferred without change in salary to said agency 
from another Government agency where he had received three steps 
of administrative within-grade promotion during the fiscal year 1939, 
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but who has received no promotion from the Railroad Retirement 
Board. 

The appropriation act in question is divided into seven parts or 
titles. The first six titles are concerned principally with the making 
of regular 1941 appropriations for the Department of Labor, Fed- 
eral Security Agency, Employes’ Compensation Commission, Na- 
tional Labor Relations Board, National Mediation Board, and the 
Railroad Retirement Board, respectively. Title VII consists of 
provisions general in nature, designed to provide certain restrictions 
or limitations upon all of the agencies covered by the first six titles 
as regards the expenditure of funds appropriated for their use by 
the act. But while the provisions of said title VII are general in 
the sense that they are for application in the case of all of the 
agencies provided for in the entire act, they are at the same time 
restricted in their application to those agencies, only, and do not 
extend to all agencies and departments of the Government. 

As stated in your letter, the legislative history of the act in ques- 
tion discloses that section 703 of title VII was inserted in the bill 
because of the belief of the committee in charge of the legislation 
that “some of the agencies provided for in the accompanying bill 
have flagrantly abused administrative discretion, vested in them by 
Congress, by making wholesale advances in salary to employees” 
[italics supplied |, and because it was felt that “Congress should make 
its attitude clear in cases where it feels that administrative discretion 
has been abused. House Report 1822, Seventy-sixth Congress, Third 
Session, pages 4 and 5. There is nothing to indicate any belief on 
the part of the committee or of the Congress that any agencies except 
those “provided for in the accompanying bill” had abused admin- 
istrative discretion in the making of administrative promotions. So 
far as appears, the committee’s examination of this matter extended 
only to agencies included within the terms of the enactment under 
consideration. Therefore, when a restriction was placed by sec- 
tion 703 upon the use of any appropriation “in this act” to pay the 
salary of any person who received more than two administrative 
within-grade promotions “in all positions occupied by such person 
during the fiscal year 1939,” it seems reasonable to conclude that the 
words “positions occupied” refers to positions held in the agencies 
for which appropriations were made in the act, Public No. 665, ap- 
proved June 26, 1940. Accordingly, in answer to your first question, 
it is held that section 703 does not apply to a Railroad Retirement 
Board employee who transferred to that agency from another agency 
not covered by the terms of the Labor-Federal Security Appropria- 
tion Act, 1941, where he had received three steps of administrative 
within-grade promotion in the fiscal year 1939, but had received 
no promotion from the Railroad Retirement Board or from any 
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of the other agencies appropriated for in the said act. However, 
since section 703 applies alike to all the agencies covered by the act 
it follows that the said provision would apply in the case of such 
an employee who transferred to the Railroad Retirement Board from 
any one of the other agencies included within the terms of the act— 
regardless of whether the three administrative promotions were 
received prior or subsequent to the transfer. 

2. Your second question relates to the effect to be given section 
703 as regards an employee of the Railroad Retirement Board who 
received a three-step within-grade administrative promotion on July 


1, 1938, a promotion to a new grade on July 15, 1938, and a one-step 
administrative promotion within the new grade on April 1, 1939— 


the employee having been employed during this entire period in the 
Railroad Retizement Board and no transfer from one agency to 
another being involved. 

It appears to be your view that the effect of the grade promotion 
of July 15, 1938, was to absorb and cancel completely the administra- 
tive promotion received July 1, 1938, with the result that the em- 
ployee is to be considered, so far as section 703 is concerned, as in 
the same status as though he had never received this three-step 
within-grade promotion and may, therefore, benefit during 1941 from 
the one-step administrative promotion made in the new grade on 
April 1, 1939. Such an interpretation would mean that an employee 
might receive an indefinite number of administrative promotions 
during the fiscal year 1939 without being affected by the provisions 
of section 708, so long as he did not receive an advance of more than 
two administrative steps after his last grade promotion. Such an 
intepretation is not believed to accord with the intention of the Con- 
gress in enacting this legislation. It is true that there appears to 
have been no intention in the enactment of section 703 to criticize or 
interfere with any administrative policy of promoting from grade 
to grade. As a matter of fact, Mr. Engel, who appears to have been 
the sponsor of section 703, stated in the course of the hearings on 


the bill that: q7e&y 


* * * IT am not so much concerned about the step-up made, grade-to- 
grade promotions, because I think it is inducive to good morale to use the man 
that you can within the department, instead of bringing outside employees in— 
if they are qualified. (Page 853, Hearings before the Subcommittee of the 
Committe on Appropriations, House of Representatives, 76th Congress, 3d 
session, on the Department of Labor—Federal Security Agency Appropriation 
Bill for 1941, Part 2.) 


But it must not be overlooked that Mr. Engel and the committee in 
charge of the bill were very definitely critical as to what appeared 
to them to be excessive administrative promotions and that the Con- 
gress by enacting section 703 indicated a similarly critical attitude. 
Tt seems clear from the administrative background of the legislation, 
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as well as the terms of section 708, that the Congress concluded that 
no more than two steps of administrative within-grade promotion to 
employees of the involved agencies during the fiscal year 1939 was 
justifiable. Accordingly, it was apparently concluded that employees 
of the involved agencies should not be permitted to receive during the 
fiscal year 1941 from funds provided in the Labor-Federal Security 
Appropriation Act, 1941, the benefits of more than two steps of ad- 
ministrative within-grade promotion received by them from agencies 
covered by said act during the fiscal year 1939. It was obvious, how- 
ever, that if a general provision to accomplish that purpose were 
placed in effect it would mean that employees who had received more 
than three steps of within-grade promotion prior to receipt of a grade 
promotion, might lose a part, at least, of the benefits of the grade 
promotion. Since it was not the desire of the Congress to deny the 
benefits of grade promotions, regularly made during the fiscal year 
1989 in accordance with standard regulations, an exception to the 
rule respecting three steps or more of administrative within-grade 
promotions during the fiscal year 1939 was added to section 703. The 
purpose and effect of that exception was to permit employees to 
retain the benefits of three or more steps of within-grade promotion 
if this was necessary in order to permit retention of the benefits of 
a grade promotion. However, there is nothing to indicate an inten- 
tion that such an employee should be permitted to enjoy benefits 
during the fiscal year 1941 of any further administrative promotions 
received during the fiscal year 1989. While, under the terms of the 
act it is true that one who receives more than two steps of administra- 
tive within-grade promotions within the fiscal year 1939 may, if 
transferred during said year to a higher grade, escape the effect of 
section 703 upon any excessive steps of within-grade promotions 
previously conferred, it seems equally clear that Congress did not 
intend that he should continue to receive the benefits of any within- 
grade administrative promotion received during the remainder of 
said fiscal year. Such an interpretation agrees not only with the 
terms of the act but with the purpose of the Congress in the enactment 
of the provision. Therefore, in answer to your second question, 
you are advised that the CAF-4, $1,800, employee of the Railroad 
Retirement Board referred to in your letter who received administra- 
tive three-step within-grade promotion on July 1, 1938, to $1,980; 
who was promoted to grade CAF-—5, $2,000, on July 15, 1988; and who 
thereafter received an administrative within-grade promotion under 
the new grade on April 1, 1939, to $2,100, may retain the benefit of 
his grade promotion to $2,000, the minimum salary of grade CAF-5, 
including the benefits of the administrative promotion which pre- 
ceded it, but he may not continue to receive from the funds appro- 
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priated by the Labor-Federal Security Appropriation Act, 1941, the 
benefits of the administrative promotion of April 1, 1939. In other 
words, he should receive $100 per annum reduction in salary, which 
would allow payment to him “of the minimum salary of the grade,” 
quoting from the last sentence of section 708 of the act. 

3. The third question presented pertains to the effect, if any, of 
section 703 upon an employee of the Railroad Retirement Board who 
received a three-step within-grade administrative promotion during 
the fiscal year 1939 and who received an additional one-step within- 
grade administrative promotion in 1940. 

There is nothing in the terms of section 703 or in the legislative 
history of the enactment which manifests any intention on the part 
of the Congress to interfere with administrative within-grade pro- 
motions regularly made during the fiscal year 1940. That the pro- 
vision was solely directed against excessive administrative promo- 
tions made during the fiscal year 1939, is indicated by the following 
explanatory statement made by the sponsor of this section, Mr. 
Engel, before the House of Representatives when the matter was 
there under consideration : 


* * * YT found that the Social Security Board had for the fiscal year end- 
ing June 30, 1989, an average of 8,728 employees. During that same fiscal year 
they made 7,087 administrative promotions at an annual cost of $538,180, as 
against 1,404 administrative promotions made during the preceding fiscal year 
at a cost of $117,960. These are administrative promotions within the grade, 
and not step-ups, that I am speaking about. 

* om * ” © oF « * 

The tables furnished me show that, in addition to these 7,087 administrative 
promotions we had 3,122 grade promotions during the same period of time. 
Some of these employees who received grade promotions also received adminis- 
trative promotions and were canceled out. However, this shows that the Board 
made 10,109 administrative and grade promotions during the fiscal year end- 
ing June 30, 1989. 

e Reorganization Act provided that no promotions should be made within 
1 year from the effective date of reorganization. The effective date of reor- 
ganization of the Federal Security Agency, of which the Social Security Board 
is a part, was July 1, 1989. The testimony in the record I have shows that the 
Social Security Board made 2,989 administrative promotions at an annual 
cost of $221,960, on June 15, 1939, or within 15 days next preceding the effective 
date of reorganization after which date Congress said no promotions should be 
made, * * * Mr. Altmeyer tried to justify these promotions by his desire 
to bring the average pay of his employees up to the general average of the 
other departments. The employees of these older departments have worked 
for years and have earned their promotions and the Social Security Board is 
trying to give, within a few months, promotions to their employees that employ- 
ees of other departments have worked for years to earn. Let me not be mis- 
understood. I am not opposed to reasonable promotions, but we have here a 
situation where I find employees worthy, honest, hard-working people with 
excellent records who have received no promotions for years. Here we have 
a department which has given 82% percent of their employees promotions in 
1 month. It is not conducive to good morale on the part of other employees. 
It is not fair. These other employees will say, “I have not had a promotion 
in 4 or 5 years. If I had been in the Social Security Board, I would have 
received it at once.” 

The testimony of Mr. Altmeyer is rather amazing. Naturally he tried to jus- 
tify his promotions. On page 849 of the hearings he frankly admits that 
these promotions were made to get around the Reorganization Act. I quote 
from the testimony: 
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“Mr. Encev. The administrative promotions, from July 1 and through Decem- 
ber 31, 1938, were 2,778, at an annual cost of $207,760, and in June 1939 there 
were 2,889 at an annual cost of $221,960. Regardless of whether the act of 
Congress is advisable or not, you ‘Jumped the gun’ on the act of Congress? 

“Mr, AtrmMEyrr. Let me explain. 


“Mr. Encet. Is it not true, Mr. Altmeyer, that you have jumped the gun, and 
that these 2,889 promotions were made in June—I am not discussing the justi- 
fication, but they were made to get around the Reorganization Act? 

“Mr, AtrMEyER. Yes; that is right.” 

I might add that they made 2,989 administrative promotions, but 100 were 
canceled out by grade promotions * 

It seems clear from the ates supra, that section 703 was 
addressed to a particular problem, namely, excessive administrative 
promotions during the fiscal year 1939. Of course, no question rela- 
tive to administrative promotions during the fiscal year 1940 would 
arise in the case of agencies affected by the provisions of the Reorgani- 
zation Act—which prohibited administrative promotions during that 
year. There is nothing, however, to indicate that the Congress in- 
tended by the terms of section 703 to interfere in any way with 
administrative promotions during the fiscal year 1940 in agencies 
where such promotions were otherwise permitted by law. As stated 
in the committee report, quoted in your letter, the act merely denies 
the use of funds appropriated in the 1941 Labor-Federal Security Ap- 
propriation Act “in paying salary to any employee in excess of the 
salary he would have been entitled to on the basis of a two-step ad- 
vance during the fiscal year 1939.” [Italics supplied.] Answering 
your third question, therefore, you are advised that an employee of the 
Railroad Retirement Board who received from the Board in 1939 a 
three-step administrative promotion, and a one-step increase in 1940, 
may retain during 1941 the benefits to be derived from the first two 
steps of his 1939 promotion and from the one-step 1940 promotion, but 
his salary for 1941 should be reduced in an amount equivalent to the 
third step of the administrative promotion received in 1939. 

4. Your fourth point of inquiry relates to the question of whether 
an employee of the Railroad Retirement Board who received from the 
Board three steps of administrative within-grade promotion during 
the fiscal year 1939 may now, during the fiscal year 1941, be promoted 
to a higher grade, and if so, whether he may then receive an adminis- 
trative promotion in 1941 in the new grade to which he is thus 
promoted. 

As previously noted, it is considered that section 703 was intended 
to relate exclusively to administrative promotions made during the 
fiscal year 1939. It is a pronouncement by the Congress that ad- 
ministrative promotions during that year were excessive and that the 
beneficiaries thereof may not continue, during the fiscal year 1941, to 
receive such excess. In the case presented the employee must be 
reduced effective as of July 1, 1940, to the salary rate resulting from 
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the second-step promotion received during the fiscal year 1939. But 
said section 703 will not preclude him from being hereafter pro- 
moted to a higher grade in good faith and in accordance with existing 
law or from thereafter receiving an administrative promotion during 
the fiscal year 1941 in the higher grade to which advanced during 
said fiscal year. Of course, there would be no authority to promote an 
employee either by advance in grade or within-grade for the purpose 
of offsetting the effect of a reduction required under the terms of sec- 
tion 708 so as to enable the employee to escape any or all of the conse- 
quences of the required reduction. It was clearly the purpose of the 
Congress that employees of the involved agencies should be denied, 
during the fiscal year 1941, the benefits of certain advances received in 
1939 and this purpose must be given effect. 


(B-11380) 


OFFICERS AND EMPLOYEES—REEMPLOYMENT AFTER REMOVAL FOR 
POLITICAL ACTIVITY 


The removal of an employee during the fiscal year 1940 pursuant to the political 
activity prohibitory provisions of the Hmergency Relief Appropriation Act 
for that fiscal year would not preclude his reemployment under the Hmer- 
gency Relief Appropriation Act for 1941, if the reemployment be in an office 
or position other than that held by him at the time of his removal. 


Acting Comptroller General Elliott to the Federal Works Administrator, 
August 5, 1940: 


I have a letter of June 17, 1940, from the Commissioner of Work 
Projects, as follows: 


Section 31 of the Emergency Relief Appropriation Act of 1939 (53 Stat. 927), 
contained the following provision of law: 

“Src. 31. (a) It shall be unlawful for any person employed in any adminis- 
trative or supervisory capacity by any agency of the Federal Government, whose 
compensation or any part thereof is paid from funds authorized or appropriated 
by this joint resolution, to use his official authority or influence for the purpose 
of interfering with an election or affecting the results thereof. While such 
persons shall retain the right to vote as they please and to express privately 
their opinions on all political subjects, they shall take no active part, directly 
or indirectly, in political management or in political campaigns or in political 
conventions. 

“(b) Any person violating the provisions of this section shall be immediately 
removed from the position or office held by him, and thereafter no part of the 
funds appropriated by this joint resolution shall be used to pay the compensa- 
tion of such person. The provisions of this section shall be in addition to, and 
not in substitution for, any other provisions of existing law, or of this joint 
resolution.” 

Due to the provisions above quoted, Mr. Charles B. Coakley, of 217 South Sixth 
Street, Easton, Pennsylvania, formerly a supervisory employee with this Ad- 
ministration, was relieved from employment because he was a candidate for 
political office during the recent Pennsylvania primary. Mr. Coakley has now 
applied for reinstatement to a supervisory position with this Administration. 

Paragraph (b) of section 31 of the act cited above states, in part, as follows: 
“Any person violating the provisions of this section shall be immediately removed 
from the position or office held by him, and thereafter no part of the fund« 
appropriated by this joint resolution shall be used to pay the compensation of 
such person.” [Italics supplied.] 





70 DECISIONS OF THE COMPTROLLER GENERAL 


While it appears to be quite clear that up to June 30, 1940, Mr. Coakley, or 
anyone else in an administrative or supervisory capacity, who was relieved from 
WPA employment because of the provisions of the Emergency Relief Appropria- 
tion Act of 1989 herein referred to could not be reemployed in such capacity, 
there appears to be a question as to whether such persons can be reemployed in 
administrative or supervisory capacity after June 30, 1940, when the Emergency 
Relief Appropriation Act, fiscal year 1941, became effective, even though the new 
act, in section 30, contains language identical with that of the 1939 act. This 
office would, therefore, appreciate an early opinion from you as to whether or 
not Mr. Coakley can be reemployed in a supervisory capacity by this Adminis- 
tration subsequent to June 30, 1940, due to the expiration of the Bmergency 
Relief Appropriation Act of 1989, under the provisions of which he was relieved 
from his former employment. 

Section 30 of the Emergency Relief Appropriation Act, fiscal year 
1941, approved June 26, 1940, Public Resolution No. 88, 54 Stat. 624, 
reiterates the provisions quoted in the letter, swpra, from the prior 
fiscal year emergency relief appropriation act. However, the pro- 
visions of both paragraphs (a) and (b) of the respective sections are 
confined (a) to persons whose compensation is paid from funds 
authorized or appropriated “by this joint resolution” and (b) to pay- 
ments from “funds appropriated by this joint resolution.” Accord- 
ingly, these provisions in the Emergency Relief Appropriation Acts 
for the fiscal years, 1940 and 1941, are without force and effect with 
respect to violations of the statutory provisions either before or after 
the fiscal year periods for which the respective appropriations are 
available. Accordingly, the removal of the employee during the fiscal 
year 1940, for political activities, would not necessarily preclude his 
reemployment during the fiscal year 1941, if at that time the employee 
be not engaged in political activities prohibited by the 1941 appro- 
priation act. If the employee was not “removed” by administrative 
action but resigned voluntarily, the above provision would have no 
bearing upon the question. 19 Comp. Gen. 834. 

There should not be overlooked, however, the provisions of the 
Hatch Act approved August 2, 1939, 53 Stat. 1148—each of the cited 
appropriation acts containing the statement: “The provisions of this 
section shall be in addition to, and not in substitution for, any other 
provisions of existing law * * *.” Section 9 of the said Hatch 
Act, as amended by the act of July 19, 1940, Public, No. 753, 54 Stat. 
767, provides: 

Sec. 9. (a) It shall be unlawful for any person employed in the executive 
branch of the Federal Government, or any agency or department thereof, to use 
his official authority or influence for the purpose of interfering with an election 
or affecting the result thereof. No officer or employee in the executive branch of 
the Federal Government, or any agency or department thereof, shall take any 
active part in political management or in political campaigns. All such persons 
shall retain the right to vote as they may choose and to express their opinions 
on all political subjects and candidates. For the purposes of this section the term 
“officer” or “employee” shall not be construed to include (1) the President and 
Vice President of the United States; (2) persons whose compensation is paid 
from the appropriation for the office of the President; (8) heads and assistant 


heads of executive departments; (4) officers who are appointed by the President, 
by and with the advice and consent of the Senate, and who determine policies 
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to be pursued by the United States in its relations with foreign powers or in the 
Nation-wide administration of Federal laws. 

(b) Any person violating the provisions of this section shall be immediately 
removed from the position or office held by him, and thereafter no part of the 
funds appropriated by any Act of Congress for such position or office shall be 
used to pay the compensation of such person. 


It will be noted that paragraph (a) of section 9 of the Hatch Act 
is not limited to employees paid from any particular appropriation 
but applies with equal force to all employees in the executive branch 
of the United States Government and paragraph (b) of said sec- 
tion 9 prohibits the use of any appropriation made “by any Act of 
Congress for such position or office.” The quoted provisions appar- 
ently confine the prohibition to payment of the compensation for the 
same position or office in which the officer or employee was employed at 
the time of his removal. Accordingly, while the emergency relief ap- 
propriation acts would not prohibit the reemployment in 1941 and 
payment from the emergency relief appropriation act for that year 
of the person removed for political activity during the fiscal year 1940, 
the Hatch Act, swpra, would prohibit his reemployment in the same 
office or position held by him at the time of his removal but apparently 
would not prohibit his employment in some other position or office. 


(B-8513) 


TRANSPORTATION—DEPENDENTS AND BAGGAGE—ARMY RESERVE 
OFFICERS ORDERED TO ACTIVE DUTY 


An Army Reserve officer ordered to active duty with the Civilian Conservation 
Corps is not entitled to a greater baggage allowance than that authorized 
in his orders under regulations prescribed by the Secretary of War even 
though the allowance so authorized is less than that which could have 
been authorized under the applicable appropriations. 

Reimbursement for transportation of an Army Reserve officer’s dependents 
from his home to his first duty station under active duty orders, is not 
authorized. 

Acting Comptroller General Elliott to Capt. Robert M. Gray, United States 
Army, August 8, 1940: 

There has been considered your letter of June 26, 1940, requesting 
review of settlement dated June 17, 1940. In said settlement there 
was allowed $4.14, cost of shipping temporary change of station 
baggage allowance from your home, Charlotte, N. C., to Washington, 
D. C., on your order to active duty in the Officers’ Reserve Corps 
for services in connection with the Civilian Conservation Corps in 
the Office of the Judge Advocate General of the Army at Wash- 
ington, D. C., but there was disallowed (1) your claim for the cost 
of shipping the actual weight of the baggage not exceeding the 
weight of the permanent change of station allowance of a captain 
of the Army and (2) your claim for the cost of commercial trans- 
portation of your wife from Charlotte, N. C., to Washington, D. C. 
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You enclosed with your request for review the check for $4.14 issued 
on the settlement of June 17, 1940, and cite several statutes and 
opinions of the Judge Advocate General of the Army which you 
apparently regard as apposite. 

The order under which you entered on active duty, paragraph 6 
of War Department Special Order No. 113, dated Washington, May 
14, 1938, is as follows: 


By direction of the President, Captain Robert McDonald Gray (O-359225), 
Judge Advocate General’s Department Reserve, is, with his consent, ordered to 
active duty, effective 16 May 1938. On that date he will proceed without 
delay from Charlotte, North Carolina, to Washington, D. C., reporting in person 
upon arrival to the Judge Advocate General for duty in connection with Civilian 
Conservation Corps activities. Captain Gray will rank from 16 May 1938. He 
will be relieved from duty in time to enable him to arrive at his home on 15 
November 1938, on which date he will revert to inactive status. CP 8011 
P2-0121 A 0100-8 and 9. The travel directed is necessary in the military 
service. Baggage allowance is limited to temporary change of station allow- 
ance prescribed in paragraph 3, AR 30-960. CP 8099 P2-0620-0284-1378-0700 
A 0100-8 and 9. 


The period for which you were ordered to active duty was extended 
by paragraph 7 of War Department Special Order No. 253, October 
28, 1938, to expire May 15, 1939, as follows: 

By direction of the President, Captain Robert McDonald Gray (O-359225), 
Judge Advocate General’s Department Reserve, now on duty in the office of 
the Judge Advocate General, Washington, D. C., is continued on active duty 
until 15 May 1939, He will be relieved from duty in time to enable him to 
arrive at his home, Charlotte, North Carolina, on 15 May 1939, on which date 
he will revert to inactive status. CP 8011 P2-0121 A 0100-9. The travel 
directed is necessary in the military service. Baggage allowance is limited to 
temporary change in station allowance prescribed in paragraph 3, A. R. 30-960 
CP 8099 P1-0607, P2-0620 A 0100-9 and CP 8102 P2-0700 A 0100-9. 

The basis for your claim is the provision contained under “Or- 
ganized Reserves” in the annual appropriation act for the Military 
Establishment of the War Department for the fiscal year 1938 (in 
effect when you were ordered to active duty), act of July 1, 1937, 
50 Stat. 464, which appropriated funds to be available, among other 
purposes, “* * * for transportation of baggage, including pack- 
ing and crating, of reserve officers ordered to active duty for not 
less than six months; * * *” 

The annual appropriation act for the Military Establishment, 
act of June 11, 1938, for the fiscal year 1939, and therefore effective 
July 1, 1938, unless otherwise stated, 52 Stat. 642, 662, et seg., which 
apparently you think is applicable to your case, appropriated funds 
under “Organized Reserves”— 

* * * for travel in kind, or reimbursement in lieu thereof, as now au- 
thorized by law for officers of the Regular Army, of dependents of Reserve 
officers who have been ordered to active duty for periods in excess of fifteen 
days; * * * for the actual and necessary expenses, or per diem in lieu 
thereof, at rates authorized by law, incurred by officers and enlisted men 
of the Regular Army and Reserve officers ordered to active duty for periods 
in excess of fifteen days traveling on duty in connection with the Organized 


Reserves, and for travel of dependents, and packing and transportation of 
baggage of such personnel; * * * for transportation of baggage, including 
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packing and crating, of reserve officers ordered to active duty for not less than 
six months; * * * 


Section 6 of the act of June 28, 1937, establishing the Civilian 
Conservation Corps, 50 Stat. 320, provides: 

The President may order Reserve officers of the Army and officers of the 
Naval and Marine Reserves and warrant officers of the Coast Guard to active 
duty with the corps under the provisions of section 37a of the National Defense 
Act and the act of February 28, 1925, respectively. 

The appropriation for the Civilian Conservation Corps for the 
fiscal year 1938, joint resolution of July 1, 1937, 50 Stat. 470, was, 
so far as here material, for all authorized and necessary expenses 
to carry into effect the provisions of the act of June 28, 1937, and 
the appropriation for that activity for the fiscal year 1939, act of 
May 23, 1938, 52 Stat. 414, as supplemented by the joint resolution 
of April 25, 1938, 52 Stat. 222, was in the same form. Section 37a 
of the National Defense Act, added by Section 32 of the act of June 
4, 1920, 41 Stat. 776, provides: 

To the extent provided for from time to time by appropriations for this 
specific purpose, the President may order Reserve officers to active duty at 
any time and for any period; but except in time of a national emergency 
expressly declared by Congress, no Reserve officer shall be employed on active 
duty for more than fifteen days in any calendar year without his own consent. 
A Reserve officer shall not be entitled to pay and allowances except when on 
active duty. When on active duty he shall receive the same pay and allow- 
ances as an officer of the Regular Army of the same grade and length of 
active service, and mileage from his home to his first station and from his 
last station to his home, but shall not be entitled to retirement or retired pay. 

While not here material, it is appropriate to remark that the 
provision for the same pay and allowances as officers of the same 
grade and length of service of the Regular Army is in some respects 
affected by sections 8 and 14 of the Joint Pay Act of June 10, 1922, 
42 Stat. 625, et. seq. 

First, there will be considered your claim for transportation of 
baggage. Transportation of baggage is not an allowance prescribed 
by permanent law for officers of the Army. The annual appropria- 
tion acts for the Military Establishment have provided funds (quot- 
ing from the appropriation act for the fiscal year 1938 here in 
question under “Quartermaster Corps,” “Army Transportation,” 50 
Stat. 451) “For transportation of * * * authorized baggage, 
including packing and crating * * *.” In the same appropria- 
tion act under “Organized Reserves” there is contained the proviso 
quoted above for transportation of baggage including packing and 
crating for Reserve officers ordered to active duty for not less than 
6 months. Neither of these statutes provides that officers shall have 
any right to transportation of baggage of a specific weight and 
under particular situations. The statutory provisions are merely 
an authority to the Secretary of War to use the amount appropri- 
ated for that purpose and subject to his regulations. Sections 216 
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and 228, Révised Statutes, 5 U. 8. C. 190 and 215. The Secretary 
of War has prescribed in paragraph 3 of AR 30-960, June 12, 1931, 
the shipment of authorized baggage on temporary change of station 
of a weight not to exceed 300 pounds for a captain and, by para- 
graph 10 of the same regulations, has prescribed a weight not to 
exceed 8,500 pounds for shipment of authorized baggage on perma- 
nent change of station of a captain. The same provisions are con- 
tained in the same numbered regulations promulgated May 24, 1938. 
Nowhere in the regulations is temporary or permanent change of 
station described. Paragraph 7 (b) of the Civilian Conservation 
Corps Regulations promulgated December 1, 1937, contemplate that 
Regular Army officers will not be assigned to extended periods of 
duty with the Civilian Conservation Corps; that is, that their per- 
manent stations shall not be changed on account of such duty, with 
certain exceptions therein described. Paragraph 71 (d) of the same 
regulations provides: 

The authorized baggage allowance for Reserve officers * * * ordered to 
active duty with the Civilian Conservation Corps will be limited to the 
temporary change of station allowances prescribed in paragraph 3, AR 30-960, 
except that the permanent change of station allowances prescribed in para- 
graph 10, AR 30-960, may be authorized by the Secretary of War in indi- 
vidual cases of Reserve officers on permanent change of station. 

This regulation was amended by Changes No. 7, Civilian Conserva- 
tion Corps Regulations June 7, 1938, by adding at the end thereof 
the following: 


No baggage in excess of the prescribed allowance will be shipped, and no 
service involving excess cost of shipping the authorized allowance will be 
furnished by the War Department for such persons in connection with their 
relief from active duty. 

These were competent regulations, as the Secretary of War was en- 
titled to take notice of the fact that duty with the Civilian Con- 
servation Corps was of limited duration and that the temporary 
change of station baggage allowance was adequate for the services con- 
templated by the ordering of reserve officers to active duty with the 
Civilian Conservation Corps. He was not required to provide for 
the permanent change of station baggage allowance for reserve 
officers ordered to active duty for periods not less than 6 months. 
That was the limit fixed by the statute but the Secretary of War, 
in touch with, and presumed to have expert and detailed knowledge 
of, the duties to be performed, was not compelled to fix the right 
to ship as the permanent change of station baggage allowance for 
Reserve officers ordered to active duty with the Civilian Conservation 
Corps for the minimum period prescribed in the statute. The matter 
being entirely within his discretion and your orders having spe- 
cifically provided for your rights in this respect, there is no authority 
in the statute to give more than the Secretary of War has prescribed. 
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Second, as to your claim for commercial cost of transportation for 
your wife, section 12 of the act of May 18, 1920, 41 Stat. 604, 
provides: 

That hereafter when any commissioned officer * * * having a wife or 

dependent child or children is ordered to make a permanent change of station, 
the United States shall furnish transportation in kind from funds appropri- 
ated for the transportation of the Army, * * * to his new station for the 
wife and dependent child or children: * * * 
This was supplemented by a provision in section 12 of the Joint Pay 
Act of June 10, 1922, 42 Stat. 631, to the effect that, in lieu of transporta- 
tion in kind authorized to be furnished by the foregoing statute, the 
President might authorize the payment in money of amounts equal 
to such commercial transportation costs when such travel shall have 
been completed. In the reenactment of section 12 of the Joint Pay 
Act, by the act of June 1, 1926, 44 Stat. 680, the last stated language 
is repeated without change. 

In 27, Comp. Dec. 391, decision dated October 25, 1920, the Comp- 
troller of the Treasury held that the home of a retired officer of the 
Army was not a military station and that the statute did not authorize 
payment of transportation for his dependents from his home to a 
place of duty when ordered to active duty, citing United States v. 
Phisterer, 94 U. S. 219, holding that the home of an officer of the 
Army is not a military station. The Comptroller of the Treasury 
theretofore had held, 27 Comp. Dec. 61, that an officer upon retirement 
from the Army was not entitled to transportation of his dependents 
from his last permanent station to his home. The effect of this latter 
decision has been modified by section 3 of the Naval Appropriation Act 
of June 24, 1935, for the fiscal year 1936, 49 Stat. 421, to provide that 
the words “permanent change of station” as used in section 12 of the 
act approved May 18, 1920, 41 Stat. 604, shall be held to include the 
home of an officer or man to which he is ordered in connection with re- 
tirement. That provision does not affect the decision in 27 Comp. 
Dec. 891, which is in full force and effect and has been carried into the 
Army regulations in paragraph 7a (1) of AR 30-920, the following 
language having been added by Changes No. 2, July 31, 1939: 

* * * ‘Transportation in kind as now authorized by law for officers of the 
Regular Army may be furnished dependents of Reserve officers who have been 
ordered to active duty for periods in excess of fifteen days if provision therefor 
has been made in the current appropriation act; but transportation in kind is not 
authorized for dependents of Reserve officers for travel from home to first station 
of Reserve officers or from their last station to home upon relief from active duty. 

Your wife traveled from your home, Charlotte, N. C., to Washington, 
D.C. Your home in Charlotte, N. C., was not a military station. You 
were not, therefore, ordered to make a permanent change of station 
when ordered to active duty and, therefore, transportation of your de- 
pendents was not authorized under the cited laws. This has been the 
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uniform construction of the act in question for 20 years; known to the 
Congress and acquiesced in by it except with respect to travel to the 
home of an officer or man in connection with his retirement. The settle- 
ment of June 17, 1940, was proper and is sustained. The check for 
$4.14 is returned herewith. 


(B-10520) 


PAY—RETAINER—EFFECT OF ACTIVE DUTY PAY REDUCTION, ETC, 
BY COURT-MARTIAL SENTENCE 


A court-martial sentence imposing reduction in grade or forfeiture of pay on 
members of the Fleet Reserve on active duty will be considered as applicable 
only to the period of active duty and not as causing any reduction in, or 
forfeiture of, their retainer pay unless such purpose is clearly expressed in 
the sentence. 


Acting Comptroller General Elliott to the Secretary of the Navy, August 9, 
1940: 


There has been considered your letter of May 24, 1940, as follows: 


There is forwarded herewith a letter from the Officer in Charge, Retainer Pay 
Division, Bureau of Supplies and Accounts, dated May 2, 1940, with accompanying 
endorsement and copy of approved opinion of the Judge Advocate General of the 
Navy in this matter, dated April 6, 1940, requesting your decision on the specific 
questions presented in paragraphs 4, 5, and 6 of the enclosed letter, relative to 
retainer pay to which certain transferred Fleet reservists reduced in rating by 
sentence of court martial while on active duty are entitled and the liability of one 
of these Fleet reservists to checkage of balance of loss of pay imposed by sentence 
of summary court martial while on active duty. 

In connection with the question presented, it will be noted that none of the 
decisions of the accounting officers of the Government cited in the enclosed cor- 
respondence have reference to reduction in pay because of courts martial. The 
only reference thereto is contained in General Accounting Office unpublished 
memorandum of February 29, 1924, D. M. No. 483. An examination of this 
memorandum shows no discussion therein as to the effect of the provision in the 
Naval Reserve law under which transferred members of the Fleet Reserve are 


at all times made subject to the laws, regulations, and orders for the government 
of the Navy. ’ 


Paragraphs 3, 4, 5, and 6 of the letter from the Officer in Charge, 
Retainer Pay Division, Bureau of Supplies and Accounts, dated May 2, 
1940, are as follows: 


3. The Officer in Charge, Retainer Pay Division, has two cases before him 
involving recall of Fleet Reservists to active duty, reduction in rating pursuant 
to sentence of a court martial while on active duty, and transfer to inactive duty 
in the rating to which reduced. 

4. Specifically, John Beam Kelly, C. B. M. (PA), was transferred to class F-4-C 
on 26 June 1934 after completion of over 16 years’ service and received retainer 
pay computed as follows: % base pay $42, plus 25% base pay $31.50, less hos- 
pital fund 20¢, net pay per month, $73.80. Credited with active duty pay from 
9 October 1939 to 12 March 1940. Disrated from C. B. M. (PA) to B. M. 1c on 
18 January 1940 in accordance with summary court martial approved 9 December 
1939. To what rate of retainer pay is John Beam Kelly, B. M. 1c, now entitled? 

5. Specifically, Edward Patrick Ruddy, B. M. 2c, was transferred to class 
F-4-C on 10 July 1935 after completion of over 16 years’ service and received 
retainer pay computed as follows: % base pay, $24 plus 25% base pay $18, less 
hospital fund 20¢, net monthly pay, $41.80. Recalled to active duty and credited 
with active duty pay as B. M. 2c from 12 September 1989 to 20 February 1940, and 
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as Cox. from 21 February 1940 to 29 February 1940. To what rate of retainer 
pay is Edward Patrick Ruddy, Cox., now entitled? 

6. By terms of a summary-court-martial sentence approved 9 February 1940 
Ruddy was sentenced to lose pay amounting to $60 (15 x 4) and was checked 
$11 before being transferred to inactive duty. May the balance remaining, i. e., $49, 
be checked against his retainer pay? 


There was also submitted copy of an opinion of the Judge Advocate 
General of the Navy, dated April 6, 1940, as to the effect of a reduction 
in rating by court-martial sentence of a member of the Fleet Reserve 
while on active duty on his retainer pay subsequent to release from 
such active duty. That opinion is that a member of the Fleet Reserve 
so reduced in rating while on active duty continues to hold the reduced 
rating when he resumes his inactive status, unless in the meantime 
other change is made in his rating in accordance with law, and that the 
man so reduced in rating is entitled only to retainer pay based on the 
rating to which reduced. 

The Judge Advocate General supports his conclusion upon the pro- 
vision contained in section 6 of the Naval Reserve Act of 1988, 52 Stat. 
1176, 34 U.S. C. 853d, in part as follows: 

* * * That members of the Fleet Reserve and officers and enlisted men 
who may have heretofore been transferred to the retired list of the Naval Reserve 
Force or the Naval Reserve or the honorary retired list with pay or may here- 
after be so transferred, shall at all times be subject to the laws, regulations, and 
orders for the government of the Navy, and shall not be discharged therefrom 
prior to the expiration of their term of service, without their consent, except 
by sentence of a court martial, or, in the discretion of the Secretary of the Navy, 


when sentenced by civil authorities to confinement in a State or Federal peni- 
tentiary as a result of a conviction for a felony. 


Sections 1 and 202 of the Naval Reserve Act of 1938, 52 Stat. 1175, 
1178, 34 U. S. C. 853, 854a, respectively, provide in pertinent part as 
follows: 


* * * That all men who on the date of this act are members of the Fleet 
Naval Reserve as the result of sixteen or more years of active naval service, are 
hereby transferred to the Fleet Reserve created by this act, and shall continue 
to receive the same pay, allowances, and benefits which they were legally entitled 
to receive at the time of approvalofthisact, * * 

* * * That all transfers from the Regular al to the Fleet Naval Reserve 
or to the Fleet Reserve, and all transfers of members of the Fleet Naval Reserve 
or the Fleet Reserve to the retired list of the Regular Navy, heretofore or here- 
after made by the Secretary of the Navy, shall be conclusive for — purposes, 
and all members so transferred shall, from the date of transfer, be entitled to 
pay and allowances, in accordance with their ranks or ratings and length of 
service as determined by the Secretary of the Navy: * 


The decisions of this office hold that the retainer pay of transferred 
members of the Fleet Reserve or the old Naval Reserve force, and 
the Fleet Naval Reserve established by the act of February 28, 1925 
(which, like the 1938 act, based retainer pay on the pay to which 
the member is entitled on date of transfer), is not affected or modi- 
fied by promotion in grade or rating while on active duty or by 
changes in base pay of their ratings after transfer, but remains fixed 
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as determined by the pay of their rating when transferred. 26 
Comp. Dec. 483; 1 Comp. Gen. 77; 2 id, 85 (as affecting 26 Comp. 
Dec. 789; 27 id. 126, 192) ; 4 id. 345. 

The purpose of the Naval Reserve Act of 1938 was to provide for 
the creation, organization, administration, and maintenance of a Na- 
val Reserve and a Marine Corps Reserve as a part of the United 
States Navy. Reduction in grade or rating of an enlisted man by 
sentence of court martial has existed in the Army and Navy since 
the beginning of the Government; it has become a settled policy of 
court-martial administration, and it is not to be lightly presumed 
that the language contained in sections 1 and 202 of the Naval Re- 
serve Act of 1938, swpra, was intended to limit or repeal the authority 
of courts martial by implication. See Williams v. United States, 24 
Ct. Cls. 306. In this connection, however, and recognizing the rea- 
soning of the Judge Advocate General and the rule stated by him 
that all parts of a statute must be given effect, if possible, due con- 
sideration must be given, also, to the language contained in sections 
1 and 202 of the act, swpra, and in reducing by court martial enlisted 
members of the Fleet Reserve while on active duty the question 
whether it was the purpose and intent of the sentence to effect a 
permanent reduction in grade or rating is not to be resolved upon a 
presumption or a generality. Judgments, whether of civil, military, 
or naval tribunals, should embrace the highest degree of certainty— 
“Certainty to a certain intent in every particular.” Williams v. 
United States, supra, and cases therein cited. 

As the transferred member, while on active duty, is entitled to the 
pay of a rating to which promoted, but that pay is reduced to that 
of his grade and length of service when transferred on relief from 
active duty, necessarily other changes while on active duty must be 
presumed to appertain only to the period the man is on active duty 
unless the contrary is clearly shown. If a court-martial sentence is 
intended to operate beyond the period of active duty or that the for- 
feiture of pay imposed shall be collected in full, notwithstanding the 
man’s relief from active duty, such intent and purpose should be 
clearly expressed. Therefore, in the absence of clear and definite 
language, a court-martial sentence imposing a reduction in grade or 
a forfeiture in pay will be interpreted as applicable only to the period 
the man is on active duty. 

Accordingly, you are advised that on the facts presented the re- 
tainer pay of Kelly and Ruddy is not affected by the fact that while 
on active duty they were reduced in rating by court-martial sentence; 
nor is the balance of monthly pay to be forfeited under the court- 
martial sentence in Ruddy’s case, remaining uncollected when he was 
returned to inactive status, to be collected from his retainer pay. 
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(B-11420) 


QUARTERS AND SUBSISTENCE—NAVAL PERSONNEL IN A FLEET 
EMPLOYMENT STATUS 


Naval aviation officers are not entitled to subsistence at Government expense 
when away from their ship or station moving in the performance of their 
appropriate duties in a “fleet employment status” as distinguished from a 
travel status. 

Under the Naval Appropriation Act, 1941, quarters may be procured for officer 
and enlisted naval aviation personnel, by contract if not otherwise ob- 
tainable, when away from their usual quarters on board ship in the per- 
formance of appropriate aviation duties in a “fleet employment status.” 

Where Navy enlisted aviation personnel have been placed by proper orders in 
a “fleet employment status” where it is not possible for the Navy to furnish 
subsistence to them otherwise than by contract, subsistence may be pro- 
cured by that method but the cost should not exceed the limit fixed by 
the Bxecutive order issued pursuant to section 11 of the Joint Pay Act 
of June 10, 1922. 


Acting Comptroller General Elliott to the Secretary of the Navy, August 10, 
1940: 


I have your letter of July 19, 1940, as follows: 


There is enclosed herewith a copy of a letter from Commander Aircraft, 
Scouting Force, United States Fleet, dated April 15, 1940, with copies of accom- 
panying endorsements thereon, relative to the matter of providing necessary 
subsistence and lodging for naval aviation personnel in a fleet employment 
status at places where lodging and subsistence cannot be furnished by the 
Government. 

The Navy Department contemplates issuance of appropriate instructions to 
the service to provide for the procurement of lodging and subsistence for avia- 
tion personnel under the conditions outlined in the enclosed correspondence. 
In this connection your decision is requested whether the appropriation “Pay, 
Subsistence and Transportation of Naval Personnel,” as provided in the Naval 
Appropriation Act for the fiscal year ending June 30, 1941 (Pub. No. 588, ap- 
proved June 11, 1940), is available to procure, under contract, the necessary 
lodging facilities and subsistence for both officers and enlisted men. 


The Chief of the Bureau of Aeronautics expresses the opinion 
that no change is required where current travel instructions are 
adequate to provide for aviation personnel performing travel when 
on an “under orders” status and recommends no change in the ex- 
isting procedures and instruction. As the matter of allowances 
when in a travel status is covered by specific laws, regulations, and 
decisions, it does not appear your request for decision is inclusive 
of such a situation. The Chief of the Bureau of Aeronautics in his 
indorsements refers to a different situation, as follows: 


3. This Bureau does consider, however, that there is great need for some 
arrangement whereby long-range patrol planes proceeding under a “fleet em- 
ployment status” as distinguished from an “under orders status” can be fur- 
nished quarters and subsistence at such times as they may be deprived of their 
quarters on board ship due to operating conditions encountered. 


In the act of June 11, 1940, Public, No. 588, 54 Stat. 265, making 
appropriations for the Navy Department and the naval service for 
the fiscal year ending June 380, 1941, the following is found under 
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“Bureau of Supplies and Accounts—Pay, Subsistence, and Trans- 
portation of Naval Personnel,” page 274: 

Pay of naval personnel: * * * for hire of quarters for officers serving 
with troops where there are no public quarters belonging to the Government, 
and where there are not sufficient quarters possessed by the United States 
to accommodate them, and hire of quarters for officers and enlisted men on 
sea duty at such times as they may be deprived of their quarters on board 


ship due to repairs or other conditions which may render them uninhabitable, 
Saee:...¢ 2. 2 


Subsistence of naval personnel: For provisions and commuted rations for 
enlisted men of the Navy, which commuted rations shall be paid at the rate 
of 50 cents per diem * * *; subsistence of men unavoidably detained or 
absent from vessels to which attached under orders (during which subsistence 
rations to be stopped on board ship and no credit for commutation therefor 
to be given) ; quarters and subsistence of men on detached duty; * * * 

Officers of the Navy are not entitled to subsistence at Government. 
expense except when traveling under proper orders. Therefore, 
regardless of what the situation may be when officers attached to the 
aeronautic organization of the Navy are away from their ship or 
station for duty in a “fleet employment status” (understanding 
that term to mean to be moving in the performance of their appro- 
priate duties and not in a travel status) they are not entitled to 
be subsisted by the United States. 

Under the authority of the appropriation act quoted above no 
reason is perceived why quarters may not be procured for officers 
and enlisted men of the aeronautic organization of the Navy, by 
contract if not otherwise obtainable, when away from their usual 
quarters on board ship in the performance of appropriate aviation 
duties described as “fleet employment status.” The officers in such 
a case are serving with troops, and are deprived of the use of their 
quarters aboard ship under conditions which, while not clearly 
within the letter of the above-quoted provision, are reasonably within 
its intent. Officers who are stationed at shore stations, although 
they may be furnished quarters in kind or paid a rental allowance, 
would be in a situation of temporarily on duty with troops and 
entitled to have quarters procured for them while engaged in “fleet 
employment status” and temporarily prevented from returning to 
their proper station. 

As to subsistence of enlisted men, it is the duty of the Navy 
Department to furnish subsistence for them; and if, in the situation in 
which by proper orders the enlisted men have been placed, it is not 
possible for the Navy to furnish subsistence to them otherwise than 
by contract, the statute will permit the procuring of subsistence by 
that method. But in adopting that method the limit of cost should 
in no circumstances exceed the limit fixed by the Executive order 
issued pursuant to section 11 of the Joint Pay Act of June 10, 1922, 
42 Stat. 630. See 7 Comp. Gen. 781. 
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STATUTORY CONSTRUCTION; PANAMA CANAL—EMPLOYMENT 
RESTRICTIONS 


A statute is to be so construed that if possible, no clause, sentence, or word 
shall be superfluous, void, or insignificant. 

Where necessary to the ascertainment of the legislative intent, reference to 
the legislative history of the enactment, and to the mode by which it was 
introduced, is justified. 

The Panama Canal Zone citizenship employment restrictions of section 2 of 
the War Department Civil Appropriation Act, 1941, are applicable to 
employees of both the Panama Canal administrative agencies and of the 
Panama Railroad Co., whether directly or indirectly employed, including 
employees of contractors performing work under direct contract. 


Acting Comptroller General Elliott to the Governor, The Panama Canal, 
August 13, 1940: 


Consideration has been given the questions submitted by your 
letter of July 11, 1940, as follows: 


1, Several questions have arisen involving construction of the provisions 
of section 2 of the War Department Civil Appropriation Act, 1941, approved 
June 24, 1940. 

2. Said section 2 reads as follows: 

“Sec. 2. No part of any appropriation contained in this act shall be used 
directly or indirectly after May 1, 1941, except for temporary employment in 
case of emergency, for the payment of any civilian for services rendered by 
him on the Canal Zone while occupying a skilled, technical, clerical, admin- 
istrative, executive, or supervisory position umless such person is a citizen of 
the United States of America or of the Republic of Panama: Provided, how- 
ever, (1) That, notwithstanding the provision in the act approved August 11, 
1939 (53 Stat. 1409), limiting employment in the above-mentioned positions to 
citizens of the United States from and after the date of the approval of said 
act, citizens of Panama may be employed in such positions; (2) that at no 
time shall the number of Panamanian citizens employed in the above-mentioned 
positions exceed the number of citizens of the United States so employed, if 
United States citizens are available in continental United States or on the 
Canal Zone; (3) that nothing in this act shall prohibit the continued employ- 
ment of any person who shall have rendered fifteen or more years of faithful 
and honorable service on the Canal Zone; (4) that in the selection of personnel 
for skilled, technical, administrative, clerical, supervisory, or executive posi- 
tions, the controlling factors in filling these positions shall be efficiency, experi- 
ence, training, and education; (5) that all citizens of Panama and the United 
States rendering skilled, technical, clerical, administrative, executive, or super- 
visory service on the Canal Zone under the terms of this act (a) shall normally 
be employed not more than forty hours per week, (b) may receive as com- 
pensation equal rates of pay based upon rates paid for similar employment in 
continental United States plus 25 per centum; (6) this entire section shall 
apply only to persons employed in skilled, technical, clerical, administrative, 
executive, or supervisory positions on the Canal Zone directly or indirectly 
by any branch of the United States Government or by any corporation or 
company whose stock is owned wholly or in part by the United States Gov- 
ernment: Provided further, That the President may suspend compliance with 
this section in time of war or national emergency if he should deem such 
course to be in the public interest.” 

8. The 1941 appropriation, insofar as concerns the Panama Canal, covers 
the ordinary expenses of maintenance and operation of the Panama Canal, 
and sanitation and civil government of the Canal Zone, and also provides funds 
for construction of special defense installations, and for construction of a third 
set of locks. No question is here involved with regard to the application of 
section 2 of the Appropriation Act to employees of the regular Panama Canal 
organization paid directly from Canal appropriations. However, various 
services of the Panama Railroad Company on the Isthmus are utilized by the 
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Panama Canal and will continue to be so utilized, both in the ordinary opera- 

tion and maintenance of the Canal and in Third Locks construction; in fact, 

the Third Lock Act, August 11, 1939, Public—No. 391—76th Congress, expressly 

authorizes the Governor of the Panama Canal “to utilize any of the facilities 

or services of the Panama Railroad Company upon such terms and conditions 

: oe be approved by the Secretary of War.” (See subparagraph “e” of that 
ct. 


4. The questions presented involve particularly the matter of the effect of 
proviso numbered “(6)” in section 2, insofar as concerns persons employed in 
skilled, technical, clerical, administrative, executive, or supervisory positions in 
the Canal Zone by the Panama Railroad Company, and the questions may be 
phrased as follows: 

(1) Does the proviso numbered “(6)” have the effect of rendering section 
2 applicable to all such ns, without regard to the question whether they are 
paid from the Panama Ganal appropriations which are made by the act?—or 

(2) Does the proviso numbered “(6)” have the effect merely of rendering 
section 2 applicable to those persons within the class hereinbefore defined who 
are _ directly or indirectly from the Panama Canal appropriations made by 
the act 

(3) Assuming that question 1 is answered in the negative, and question 2 in 
the affirmative, under what circumstances can such persons, or any of them, 
properly be said to be paid indirectly from the Panama Canal appropriations 
made by the act? 

(4) Again assuming that question 1 is answered in the negative, and question 
2 in the affirmative, and under the circumstances hereinafter stated with refer- 
ence to the performance of services by the Panama Railroad Company for the 
Panama Canal, can any of such persons properly be said to be paid indirectly 
from the Panama Canal appropriations made by the act? 

5. The stock of the Panama Railroad Company is, as you know, wholly owned 
by the United States Government. 

6. That the intent of proviso numbered “(6)” is to restrict, rather than to 
increase or extend, the scope of application of section 2, seems evident from the 
opening een of the proviso, reading, a entire section shall apply only 
to 


7, “Since section 2 as a whole constitutes a : imitation upon the nse of the appro- 
priations contained in the act, and nothing more, and since persons employed by 
the Panama Railroad Company are not paid directly from appropriations con- 
tained in the act, it would appear that question “(1)” is answerable in the nega- 
tive and question “(2)” in the affirmative. If the foregoing views are sound, then 
section 2 is applicable only to such persons employed by the Panama Railroad 
Oompany in the Canal Zone as are paid indirectly (none being paid directly) from 
appropriations contained in the act, 

8. The related questions “(3)” and “(4)” are more difficult of determination. 
Under what circumstances can a person employed by the Company in the Canal 
Zone properly be said to be paid indirectly from the appropriations contained in 
the act? ‘This question also involves construction of the phrase “directly or indi- 
rectly” appearing in the forepart of section 2. The word “indirectly” must neces- 
sarily have been intended to haye some meaning and effect, and the question is 
as to the extent thereof. It may be that the phrase “directly or indirectly” was 
inserted primarily for the se of rendering the section applicable to persons 
employed by contractors with the Panama Canal, the theory being that the con- 
tractor performs the contractual services solely for the Panama Canal and is paid 
from appropriations contained in the act and, in turn, pays his employees wholly 
from the amounts received as payment under the contract. It seems clear that 
such employees of contractors can properly be said to be paid indirectly from the 
appropriations. Such, however, is not the case with the Panama Railroad Com- 
pany, which is a public utility, and the services of which are available to, and 
utilized by, the business communities in the Republic of Panama, shipping inter- 
ests using the Panama Canal, employees of the Panama Cana] and Panama 
Railroad Company, and other private persons and interests. 

9. The various services performed by the Panama Railroad Company for the 
Panama Canal on the Isthmus may be summarized as follows: 

(a) The railroad proper furnishes freight, express, and passenger transporta- 
tion service. Of the ni revenues from this service approximately 334 percent 
are currently receiv the Panama Canal 
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(b) The Harbor Terminals handle cargo on the piers. Of the gross revenues 
from this service approximately 5% percent are currently received from the 
Panama Canal. 

(ec) The coaling plants supply coal and also perform the service of unloading 
sand from barges. Of the gross revenues from these supplies and services approx- 
imately 214 percent are currently received from the Panama Canal. 

(d) The Telephone Section rents telephone instruments, electric clocks, and 
printing-telegraph typewriters. Of the gross revenues from these services approx- 
imately 8344 percent are currently received from the Panama Canal. 

(e) ‘The dairy farm supplies milk to Panama Canal hospitals. The percent- 
age of revenues is hereinafter included in the figure for the commissaries. 

(f) The hotels Tivoli and Washington furnish lodging and subsistence for 
Canal personnel when on official business. Of the total revenues of these 
hotels from 1% to 214 percent are currently received from the Panama Canal. 

(g) The commissaries supply merchandise and services. Of the gross reve- 
nues from this service approximately 9 percent are received from the Panama 
Canal, 

(h) The bridge and building gangs, of which there are two, perform the 
work of routine maintenance of Panama Canal docks, piers, and appurtenances, 
in addition to their work for the Panama Railroad Company. These gangs 
are under supervision of the roadmaster of the company and are carried on 
Panama Railroad pay rolls. Of the total cost of this labor between July 1, 
1939, and April 30, 1940, 50 percent was billed against the Panama Canal. 

10. The revenues received by the Panama Railroad Company from all sources, 
including the Panama Canal and commercial interests, form a part of the 
general revenues of the company and a portion of such revenues naturally is 
expended for payment of compensation to employees. A portion of such reve- 
nues represents profits which are eventually covered into the United States 
Treasury as dividends on the capital stock, while another portion of the reve- 
nues is utilized for the purpose of purchasing supplies, material and equipment, 
and still another portion of the revenues is set aside in the form of depreciation 
reserve for the replacement of existing plant. Obviously it would be impossible 
to trace the ultimate application to any individual employee or group of em- 
ployees of the portion of the total revenues received from the Panama Canal, 
and even if this were possible there would still remain the question of appor- 
tioning the pro rata share of the revenues received from this source as against 
the portion of the revenues received from commercial and private interests. 

11. Your decision on the questions propounded herein is respectfully re- 
quested at as early a date as is convenient. 


The cited “proviso numbered ‘(6)’” read in conjunction with the 
introductory language of section 2 of the War Department Civil 
Appropriation Act, 1941, Public, No. 653, approved June 24, 1940, 
54 Stat. 511, is as follows: 


No part of any appropriation contained in this act shall be used directly or 
indirectly after May 1, 1941, except for temporary employment in case of 
emergency, for the payment of any civilian for services rendered by him on the 
Canal Zone while occupying a skilled, technical, clerical, administrative, execu- 
tive, or supervisory position unless such person is a citizen of the United 
States of America or of the Republic of Panama: Provided, however * * * 
(6) this entire section shall apply only to persons employed in skilled, technical, 
clerical, administrative, executive, or supervisory tions on the Canal Zone 
directly or indirectly by any branch of the United States Government or by any 
corporation or company whose stock is owned wholly or in part by the United 
States Government: * * 


No appropriation is contained in that act for the Panama Railroad 
Company or for any other “corporation or company whose stock is 
owned wholly or in part by the United States Government.” Hence, 
taken literally, the proviso “(6)” might be regarded as neither adding 
to nor subtracting from the effect of the prior language. But it is 
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a canon of statutory interpretation that the legislature is presumed 
to have used no superfluous words, and the rule is that a statute is 
to be so construed that, if possible, no clause, sentence, nor word shall 
be superfluous, void or insignificant. Platt v. Union P. R. Co., 99 
U. S. 48; United States v. Howell, 11 Wall. 482; Montclair v. Rams- 
dell, 107 U. S. 147. In these circumstances the meaning and effect 
of the said proviso “(6)” appears sufficiently doubtful to justify ref- 
erence to the legislative history of its enactment, and to the mode by 
which it was introduced in the act, in determining the legislative 
intent. See Blake v. National City Bank, 23 Wall. 307, United States 
v. Dickerson, No. 705, and United States v. American Trucking Asso- 
ciation, No. 718, decided by the Supreme Court of the United States 
May 27, 1940. 

As originally passed by the House of Representatives and sent to 
the Senate, the War Department Civil Appropriation Bill for 1941, 
H. R. 8668, contained the following provision : 

Src. 2. No part of any appropriation contained in this act shall be used 
directly or indirectly after January 1, 1941, for the payment of any civilian 
for services rendered by them on the Canal Zone while occupying a skilled, 
technical, clerical, administrative, or supervisory position unless such person 
is a citizen of the United States of America. 

In the hearings on the bill before the subcommittee of the Senate 
Committee on Appropriations this provision was opposed by repre- 
sentatives of the Panama Canal, the State Department, and the Navy 
Department (in view of a similar provision included in the pending 
Navy appropriation bill), and the Secretary of War submitted a 
statement requesting that the said section 2 be stricken from the bill. 
Among the reasons given for opposing the provision as passed by 
the House, the principal ones appear to have been that it would be 
in conflict with commitments respecting equal employment oppor- 
tunity of Panamanians on the Canal Zone made in connection with 
the 1936 treaty with the Republic of Panama, and the additional cost 
of replacing alien tropical employees of the specific classes in the 
Canal Zone with American citizens brought from the United States. 
Proponents of the provision urged that it would provide needed jobs 
for unemployed American citizens and that in view of the general 
unemployment and relief situation, American citizens should be given 
first consideration in that respect. 

The bill was reported back to the Senate on April 9, 1940, with 
Senate Report No. 1397, submitted by Senator Elmer Thomas, chair- 
man of the subcommittee, recommending that section 2 of the bill as 
passed by the House be amended to read substantially as it was 
finally enacted—as set forth in your letter, swpra—down to, but not 
including, the language contained in the so-called proviso “(6)”, here 
in question. The committee amendment, by providing for equal em- 
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ployment opportunity for citizens of Panama, met the objection of 
conflict with the treaty commitment and, also, to that extent, had the 
effect of moderating any increased costs from the substitution of 
American for alien employees. 

On the same day (April 9, 1940) that the bill was so reported 
back to the Senate with the proposed committee amendment, there 
was ordered to lie on the table and to be printed an amendment in- 
tended to be proposed by Senator McCarran, to include in the said 
section 2 the language which afterwards was enacted as the so-called 
proviso “(6)”, as follows: 


* * * this entire section shall apply only to persons employed in skilled, 
technical, clerical, administrative, executive, or supervisory positions on the 
Canal Zone directly or indirectly by any branch of the United States Government 
or by any corporation or company whose stock is owned wholly or in part by the 
United States Government. [Italics supplied.] 


Subsequently, on April 17, 1940, when the bill was being considered 
by the Senate, the committee amendment of section 2 having been 
stated, Congressional Record of April 17, 1940, pages 7028, e¢ seq., 
there was read to the Senate, at the request of Senator Barkley, a 
letter dated April 12, 1940, from the Secretary of War, as follows: 


Dear SENATOR BARKLEY: My attention has been called to the amendment of 
section 2 of the War Department civil-functions appropriation bill for the fiscal 
year 1941 (H. R. 8668) by the Senate Committee on Appropriations in Report 
No. 1397, and to the additional amendment to section 2, which Senator McCarran 
intends to propose on the Senate floor. 

Section 2 of the bill as reported by the committee would prevent the employ- 
ment on the Canal Zone of all persons other than citizens of the United States or 
of the Republic of Panama, in skilled, technical, clerical, administrative, execu- 
tive, and supervisory positions, except for temporary employment in emergencies, 
with a proviso which would authorize the continued employment of persons who 
shall have rendered 15 or more years of faithful and honorable service on the 
Canal Zone. 

The proposed legislation would add greatly to the costs of maintaining, operat- 
ing, improving, and defending the Canal without securing commensurate ad- 
vantages. Owing to the high costs of recruiting, transporting, and maintaining 
American citizens for work in the Canal Zone, the additional costs that would 
have to be incurred under this legislation would be more than sufficient to em- 
ploy an equal number at good wages in our own country, where none of the 
unfavorable climatic and other adverse conditions that prevail in the Canal Zone 
would be encountered. 

The additional costs of replacing a large number of employees are well set 
forth in a detailed analysis made in 1935 by the Panama Canal to determine 
the cost of replacing a specified group of native tropical workers with Americans. 
The analysis dealt with a proposal to employ 3,144 additional Americans. It 
showed that the capital expenditure necessary to provide the requisite housing, 
hospital, school, and municipal facilities would amount to $26,525,000, or, in 
round figures, $8,400 per new American employee, and that the continuing annual 
cost thereafter would be approximately $5,350,000. This estimate is conservative. 

The amounts included for the Panama Canal in the War Department civil- 
functions appropriation bill do not cover these additional costs. In order to 
provide the housing and other necessary facilities by May 1, 1941, the date sec- 
tion 2 of the bill would become effective, it would be necessary to begin their 
construction as soon as practicable, and to prosecute it vigorously. While an 
expenditure of $25,000,000 or more would be required eventually, at least $10,000,- 
000 should be included in the pending appropriation for the Panama Canal for 
the construction of such part of the necessary quarters and other facilities as it 





86 DECISIONS OF THE COMPTROLLER GENERAL 


is reasonably practicable to provide by May 1, 1941. An increase of $1,000,000 
should also be included to cover the increased operating costs during the last 
2 months of the fiscal year 1941. The funds required for carrying the construc- 
tion of the necessary housing and facilities to completion and for meeting the 
increased costs of operation can be submitted in the regular estimates for 1942 
and subsequent fiscal years, but the initial appropriation for beginning the work 
should be provided in the pending bill. 

The amendment intended to be proposed by Senator McCarran, which consti- 
tutes new legislation not necessary for the purposes of the appropriation measure, 
would eatend these uneconomical and undesirable effects to the Panama Railroad 
and would jeopardize the sound economic status of that self-sustaining 
corporation. 

I believe it would be preferable to defer this legislation for very careful con- 
sideration of all its effects; but if it is to be enacted now, the appropriation should 
be increased as suggested conservatively above. [Italics supplied.] 


There followed a discussion on the floor of the Senate as to the 
advisability of including in the bill an appropriation for the addi- 
tional costs, as requested by the Secretary of War, or whether any 
such appropriation should be deferred for inclusion in a subsequent 
deficiency appropriation act, if shown by actual experience to be re- 
quired, such discussion apparently proceeding on the assumption 
that any such additional costs for salaries, housing, etc., resulting 
from the proposed legislation to replace alien employees of the speci- 
fied classes on the Canal Zone with citizens of the United States or 
of Panama would include such costs to be incurred by or on account 
of the Panama Railroad Co. Following this discussion the committee 
amendment was agreed to, and thereupon the McCarran amendment 
was stated and agreed to, as shown by the Record, at page 7033, as 
follows: 


Mr. MoCarran. At this time I ask to have stated an amendment with respect 
to which there must be a suspension of the rule. 

The Presmpine Orricer. The amendment will be stated. 

The Curer CierK. At the end of the committee amendment, on page 18, after 
line 4, it is proposed to insert the following: 

(5) This entire section shall apply only to persons employed in skilled, tech- 
nical, clerical, administrative, executive, or supervisory positions on the Canal 
Zone directly or indirectly by any branch of the United States Government or 
by any corporation or company whose stock is owned wholly or in part by the 
United States Government. 

The Presipine Orricrr. It seems to the Chair that the Senator’s amendment 
conflicts with the committee amendment which has just been agreed to, and 
that it would be necessary to have the vote by which the committee amendment 
was agreed to reconsidered. 

Mr. MoCaregan. My amendment, which was just read at the desk, is a part of 
the amendment offered in the committee, and I think I am at liberty to say 
that the language of my amendment would have been adopted by the committee 
together with the remainder of the amendment had it not been considered to 
be legislation. 

Mr. THomas of Oklahoma. Mr. President, will the Senator yield? 

Mr. McCarran. I yield. 

Mr. Tuomas of Oklahoma. The amendment offered by the Senator from 
Nevada was agreed to by the committee, and he is authorized by the committee 
to offer the amendment to the committee amendment on behalf of the committee. 
But because it does contain legislation it could not be reported by the com- 
mittee. It had to be offered by the Senator and voted upon on the floor. Unless 
some Senator makes a point of order, there is no occasion for suspension of the 
rules, but in the event a point of order is made we must admit it is legislation, 
in which event proper notice has been served for suspension of the rule. 
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The PresmpIne Orficer. Without objection, the vote by which the committee 
amendment dealing with section 2, beginning with line 21, page 16, was agreed 
to is reconsidered. Without objection, the amendment offered by the Senator 
from Nevada [Mr. McCarran] to the committee amendment is agreed to, and 
without objection, the committee amendment, as amended, is agreed to. 

The bill as amended by the Senate in this and other particulars 
was sent to conference and, as finally enacted, section 2 was retained 
substantially as amended by the Senate, there being added a new pro- 
viso “(1)” respecting the act of August 11, 1939, not here involved, 
and the further proviso, at the end of the section, authorizing the 
President to suspend compliance with the section in time of war or 
national emergency. The language of the McCarran amendment was 
retained as adopted in the Senate, except that it was numbered “(6)” 
instead of “(5)” by reason of the inclusion of the new proviso “(1).” 

Against this background of its legislative history it seems clear 
that the McCarran amendment was adopted with the view that it 
would extend the prohibition against the employment of aliens, except 
on the conditions otherwise stated in section 2, to the Panama Rail- 
road Co. The Senate was advised by the Secretary of War be- 
fore adoption of the amendment that such would be its effect. The 
following discussion as to providing for any increased costs was ap- 
parently on the basis that the Panama Railroad Co. would be in- 
cluded. The chairman of the subcommittee stated to the Senate that 
the McCarran amendment was agreed to by the committee but because 
it contained “legislation” it could not be reported by the committee, 
and that “in the event a point of order is made we must admit it 
is legislation.” It is not apparent how the amendment might thus 
be viewed as “legislation” not germane to the appropriation bill and 
so subject to be stricken out on a point of order, unless it was viewed 
as extending the prohibition to agencies for which no appropriations 
were being made. At least, in the absence of anything to the con- 
trary, these considerations appear sufficient to warrant the conclusion 
that this was the purpose intended by the Congress to be accomplished 
and, therefore, is the intent of the legislation, unless the language 
employed clearly requires a different construction. 

Examining the language employed in the light of these indications 
of the legislative will, it may reasonably be viewed as designed and in- 
tended to effect an extension of the prohibition to the Panama Railroad 
Co. The so-called proviso “(6)”—a proviso in form but not necessarily 
so in substance—directs that “this entire section” shall apply only to 
persons “employed” in the specified positions on the Canal Zone directly 
or indirectly “by any branch of the United States Government or by 
any corporation or company whose stock is owned wholly or in part 
by the United States Government.” As the section is to apply “only” 
to such persons, it is to be regarded as intended to apply to such per- 
sons; that is. among others, to persons employed “directly or indirectly” 
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by the Panama Railroad Co. The “entire section” which is thus to 
apply to persons employed directly or indirectly by the Panama Rail- 
road Co., among others, is limited in scope at the very beginning, 
however, by the language that no part of any appropriation “contained 
in this act” shall be used directly or indirectly after May 1, 1941, for 
the payment of any civilian while occupying any of the specified posi- 
tions, unless such person is a citizen of the United States or of the 
Republic of Panama. As the entire section is thus limited to a pro- 
hibition against the use of appropriations contained “in this act,” 
and as no appropriations for the Panama Railroad Co. are contained 
in the act, the extension of the “entire section” to the Panama Railroad 
Co. would not appear directly to prohibit the use of Panama Railroad 
Co. funds, not appropriated by that act, for the employment of aliens. 
But the same result is accomplished if it be considered that persons 
directly or indirectly employed by the Panama Railroad Co. are 
“indirectly” paid from appropriations contained in the act, within 
the intent of section 2. In view of the evident legislative purpose, 
as best it can be gleaned from the legislative history of the enactment, 
taken in conjunction with the surrounding circumstances and the lan- 
guage used, I am of the opinion that the word “indirectly” should be 
broadly so construed. From your letter it appears that a most sub- 
stantial part, if not the greater part, of the railroad revenues are 
derived from the Panama Canal appropriations. Moreover, pro- 
visions identical with those of said section 2 were included in the Navy 
Appropriation Act, 1941, approved June 11, 1940, and in the Military 
Appropriation Act, 1941, approved June 13, 1940; that is, concurrently 
with the present act, and as all are intended to carry into effect the same 
purpose, the three provisions are to be read together in this respect. 
The railroad revenues from appropriations made by these three acts, 
identically restricted in this regard, doubtless will constitute the 
greater part of all the revenues from which persons directly or indi- 
rectly employed by the railroad may be paid. In NV. Y. ex rel Rogers 
v. Graves, 299 U. S. 401, the Supreme Court of the United States, in 
discussing the relationship between the Panama Railroad Co. and 
Panama Canal activities, said: 

The corporation was privately owned and operated for many years; but in 
1904, the United States acquired the entire capital stock of the corporation, and 
ever since has been, and now is, the sole owner thereof. The company operates 
a railroad across the Isthmus, conducts a commissary establishment for the 
benefit of the personnel of the Panama Canal, the railroad company, and the 
armed forces of the United States upon the Isthmus, and operates a dairy 
and two hotels in connection therewith. It also operates a line of steamships 
between New York and the Canal Zone, which ships afford the personnel of the 
canal and of the railroad company transportation at a nominal rate, and 
earry freight for the Government of the United States to the Canal Zone at 
25% less than the customary tariff rates. 


The acquisition by the United States of the Panama Rail Road Company was 
coincident with its acquisition of the control of the Panama Canal Zone and the 
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right to construct and maintain a ship canal across it. Since the acquisition 

of the railroad company by the Government, the directors, thirteen in number, 

have been elected by the Secretary of War, as sole stockholder of record of the 

— stock with the exception of thirteen qualifying shares held by the 
rectors. 

During the construction of the canal, the railroad was almost exclusively 
employed as an adjunct of such construction, although it was incidentally used 
also for commercial transportation across the Isthmus. In United States ew 
rel. Skinner & Eddy Corp. v. McCarl, 275 U. S. 1, 6, we said, “For many years 
before the War, the Government had employed the Panama Railroad Company 
as its instrumentality in connection with the Canal.” In a footnote following 
that statement, we pointed out that the stock in the railroad company was 
acquired in order that the railroad might be used in the manner most helpful 
to the Government in constructing the canal, and cited public documents which 
sustained that view. 

In order to reach a correct determination of the question whether the rail- 
road company is exercising functions of a governmental character, the railroad 
and ships are to be considered not as things apart, but in their relation to the 
Panama Canal; and it is clear that the railroad and ships after the completion 
of the canal, continued to be used chiefly as adjuncts to its management and 
operation. * * * 


Such being the status of the canal, it requires no argument to demonstrate 
that all auxiliaries primarily designed and used to aid in its management and 
operation, and which have that effect, partake of its nature and are themselves 
cooperating regulators—or, perhaps more accurately speaking, constitute, with 
the canal, a single great regulator—of national and international commerce. 
And this, we think, is the effect of the interrelation of the railroad company’s 
activities with the management and operation of the canal. 


We attach no importance to the fact that the railroad company has utilized 


both its ships and railroad to carry private freight and passengers. The record 
shows that this is done to a limited extent compared with the government 
business; and that it is only incidental to the governmental operations. The 
primary purpose of the enterprise being legitimately governmental, its incidental 
use for private purposes affords no ground for objection. * 

This being the recognized status of the Panama Railroad Co. 
in relation to Panama Canal activities, I think the conclusion 
is required that the Congress used the term “indirectly,” read in 
conjunction with the so-called proviso “(6),” in a broad sense as 
intended to bring within the prohibition employees of the railroad 
company paid from general revenues of the company derived in 
principal part from the restricted appropriations. No other con- 
struction is apparent which would give effect to the whole of the 
section, including the McCarran amendment, and to the evident legis- 
lative purpose in that respect. The language of the McCarran amend- 
ment, or the so-called proviso “(6),” applying the section to persons 
“employed * * * directly or indirectly by any branch of the 
United States Government or by any corporation or company whose 
stock is owned wholly or in part by the United States Government” 
[italics supplied] has the effect of further extending the prohibition 
to persons employed indirectly by the Panama Railroad Co., as well 
as to those employed indirectly by the regular administrative agen- 
cies, which, as suggested in your letter, would include employees 
of contractors performing work under direct contract for the Panama 
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Canal, and, hence, would include employees of contractors perform- 
ing work under direct contract for the Panama Railroad Co. 

Accordingly, I have to advise that, unless modifying legislation is 
previously enacted, or unless the President suspends compliance with 
the section pursuant to the last proviso thereof, the appropriations 
made by the act will not be available for payment to the Panama 
Railroad Co. with respect to services after May 1, 1941, except upon 
compliance by the railroad, and by contractors performing work 
under direct contract for the railroad, with the restrictions on em- 
ployment prescribed by section 2 of the act. 


(B-11533) 


COMPENSATION—PRIOR TO ACCEPTANCE OF APPOINTMENT— 
UNITED STATES JUDGES 


A United States district judge is not entitled to the salary of his office for any 
period before the date of actual acceptance of his appointment either by 
the taking of the oath of office or by some other specific action after 
issuance of the commission. 


Acting Comptroller General Elliott to the Director, Administrative Office of 
the United States Courts, August 14, 1940: 


I have your letter of July 29, 1940, as follows: 


Honorable Adrian J. Caillouet, United States district judge for the eastern 
district of Louisiana, claims compensation from the date of his appointment as 
district judge, namely, April 23, 1940, to May 1, 1940, the day when he took 
the oath ‘of office, which has been taken as the day for beginning the running 
of the compensation, payment of which he has received. The facts in this mat- 
ter are as follows: Following the appointment of Judge Caillouet by the Presi- 
dent and the confirmation of the appointment by the Senate, the official 
commission was issued to Judge Caillouet dated April 28, 1940, and was physi- 
cally received by him April 26, 1940. Prior to the confirmation of the appoint- 
ment by the Senate, occurring necessarily prior to the issuance of the commission 
to Judge Caillouet on April 28, 1940, Judge Caillouet advises this office that he 
formally signified to the President his intention to accept the appointment if 
the nomination was confirmed by the Senate; that immediately upon such 
confirmation Judge Caillouet ceased the practice of law and freed himself from 
all inconsistent responsibilities in order to enter at once upon the performance 
of his judicial duties. The view of Judge Caillouet is that acceptance of the 
judgeship had been evidenced by him at the time of the issuance of the official 
commission, namely on April 23, 1940, and that in consequence he is entitled 
to the salary provided for a United States district judge for the period from 
April 28 to May 1, 1940, for which he has not yet been paid. I append to this 
letter a letter from Judge Caillouet under date of July 11, 1940, stating his 
claim, and also a copy of the newspaper known as the Houma Daily Courier, 
published in Houma, Louisiana, in which Judge Caillouet had practiced prior 
to his appointment as United States district judge, containing a statement by 
Judge Caillouet submitted by him in evidence of his acceptance of the position 
of United States district judge as early as the date of the issuance of his com- 
mission, namely, April 23, 1940. 

I shall be obliged if you will cause a preaudit to be made of the claim of 
Judge Caillonet and will advise me whether he is entitled to receive the com- 
pensation of a United States district judge for the period from April 23 to 
May 1, 1940, in addition to the salary accruing on and after that date. 
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The statement of Judge Caillouet dated July 11, 1940, is as follows: 


With further reference to the subject matter of my official salary, in view of: 

1st. The opinion on the subject of “Term of Judicial Salary,” contained in vol. 7 
of the “Opinions of Attorneys General,” at page 303 et seq; whereby it appears 
that the salary was and is due from the moment of appointment ; 

2nd. That I formally signified to President Roosevelt my intention to accept 
the appointment as United States district judge for the eastern district of Lou- 
isiana, if his nomination were confirmed by the Senate ; 

That I did actually cease the practice of law immediately upon such confirma- 
tion, having no longer a gainful occupation, and my sole concern having been to 
place myself in readiness to officially qualify as soon after the receipt of the 
official commission evidencing my appointment, as it was humanly practicable to do ; 

That I did wind up, within less than a month, an active practice of law, in 
which I was alone engaged, so that I was able to qualify on May Ist, or within 
five days after the commission physically reached me on April 26th (though dated 
April 23rd) ; 

Tea that the question of my acceptance of the judgeship prior to my taking 
the oath on May Ist, seems to be the sole question to be determined before pay- 
ment of the salary from the moment that it became due, i. e., on April 23rd, 1940, 
can be authorized by the Comptroller General, 

I now submit, over and above my present statement of facts, the statement 
that I gave to the press immediately following the confirmation by the Senate 
of my nomination of President Roosevelt, and must ask that you authorize pay- 
ment of that part of my official salary which became due from the moment of my 
appointment, on April 23rd, 1940, and for which I am yet to receive remittance; 
my salary payments, as you know, having begun only with my taking the oflicial 
oath, on May Ist, 1940. 

I need not here reiterate what I have several times written to your office, i. e., 
that I, naturally, do not want to make claim for, or accept, one dollar over and 
above what I am lawfully due, but as the matter now stands before me, it does 
seem that, by every test, if the salary be due from the moment of my appointment, 
the same should be so paid. 


It is well settled that officers appointed by the President by and with 
the advice and consent of the Senate, are entitled to compensation not 
necessarily from the date of the commission issued by the President, 
but from the date of acceptance of the appointment after the issuance 
of the commission. In other words, before compensation becomes 
payable in such cases there must be some affirmative action on the 
part of the nominee to show his acceptance of the appointment after 
the issuance of the commission by the President; and the date on which 
such affirmative action is taken determines or fixes, as a general rule, 
and in the absence of statutory provision otherwise, the commence- 
ment of the officer’s right to salary. United States v. Flanders et al., 
112 U. S. 88; United States v. Eaton, 169 U. S. 331, 348. 

The subject matter of the opinion of the Attorney General referred 
to in the letter from Judge Caillouet (7 Op. Atty. Gen. 303) was the 
compensation payable to commissioners for the settlement of private 
land claims in California under the act of March 3, 1851, 9 Stat. 631, 
section 17 of which provided “That each commissioner appointed under 
this act shall be allowed and paid at the rate of six thousand dollars 
per annum; * * * the aforesaid salaries to commence from the 
day of the notification by the commissioners of the first meeting of 
the board,” which was amended by a later act of March 3, 1853, 10 Stat. 
208, to provide that “there shall be paid each commissioner * * * 
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the sum of eight thousand dollars, in lieu of the compensation hereto- 
fore allowed.” 

Aside from the question of the date on which the amendment in- 
creasing the rate of compensation became effective, there was con- 
sidered in the opinion the question of the beginning date of the salary 
of a commissioner appointed after the first meeting of the board. 

In a discussion of the matter the opinion specifically recognized : 


* * * the established rule of the Government to pay foreign ministers, 
not from the date of their appointment, but from the time when they begin to 
devote themselves to the public service, that time being fixed by acts performed, 
as by leaving home to come to the seat of Government for instructions, or by 
understanding between them and the Secretary of State. 


With respect to judicial salaries the opinion states, page 307, that: 


The first act making provision for the compensation of the judges of the 
Supreme Court and other courts of the United States, enacts expressly that 
they shall receive pay from the time of their appointment (act of September 
23, 1789, i Stat. at Large, p. 72). 

Sometimes, in subsequent acts of this class, the same enactment is repealed 
[repeated]. (See for example, v Stat. at Large, p. 51; Ibid. p. 62; Ibid. p. 788; 
ix Stat. at Large, p. 522.) In other cases, the law says nothing on the subject. 
(See for example, ii Stat. at Large, p. 100; Ibid. p. 421.) But all the acts on 
this subject, being in pari materia, are to be construed together as a whole; 
and whether the date of commencement of a judicial salary be mentioned in a 
statute or not, if nothing to the contrary be said, they must be held in law as 
commencing with the date of appointment. 


These statements in the opinion may have been the basis for the 
statement in the fourth paragraph of the syllabus that “The salaries 
of all judges of courts of the United States are due from the date of 
appointment; but the party does not become entitled to draw pay until 
he has entered on the duties of his office, or at least taken his official 
oath.” It is not so clear, however, from the opinion as a whole that 
such statement in the syllabus is an accurate statement of what the 
opinion held in this respect—particularly in view of the paragraph, 
page 310, of the opinion in which it is said: 

The new provisions in the case of Oregon, Washington, Kansas, and Nebraska, 
are suggestive of a thought, which it seems reasonable to apply to all judicial 
or other salaries payable from the date of appointment, to wit, that the party 
shall have entered upon the duties of his office, or at least have taken his official 


oath, before he can claim payment of salary; because, until he does that, he is 
not actually in office. 


As heretofore stated, the subject matter of the opinion was not the 
salary of judges of courts of the United States but of certain com- 
missioners under a specific act of Congress, so that at best the opinion 
expressed therein with respect to judicial salaries in general must be 
considered a dictum. Furthermore, there is nothing in the opinion 
which would warrant the conclusion that the salary of a judicial office 
should begin from the date of an unaccepted appointment. On the 
contrary, it seems apparent from the opinion as a whole that the term 
“appointment” as used therein meant an appointment fully completed 
by the acceptance thereof. 
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Such view of the matter appears to be supported by the practice 
which has been followed since the opinion in question of paying the 
salaries of judges of the Supreme Court and of other courts of the 
United States from a date on or subsequent to the date of appointment— 
after confirmation—on which the office was accepted by the taking of 
an oath of office or by some other specific action after issuance of the 
commission. In this connection attention is invited to decision of a 
former Comptroller of the Treasury (19 Comp. Dec. 126) in which it 
was held that— 

Where a United States district judge has been commissioned, qualified, and 

entered upon the duties of his office by transacting administrative business 
outside of his district, he is entitled to the salary of his office notwithstanding 
he has not entered upon his strictly judicial functions. 
In that case the nomination of the judge was confirmed by the Senate 
February 20, 1912, and after the issuance of his commission as judge 
for the district of New Mexico, he took the oath of office on February 
23, 1912, while in Washington, D. C., and immediately assumed the dis- 
charge of administrative duties to the extent of conducting official cor- 
respondence, etc., although he did not exercise judicial functions until 
he returned to New Mexico a few days later, his first judicial act appar- 
ently having been performed on March 1, 1912. It was held by the 
Comptroller of the Treasury in that case that the judge was entitled 
to his salary from February 23, 1912, the date on which he took the 
oath of office in Washington and assumed the office of judge. 

The fact that Judge Caillouet signified his intention to accept the 
office when his nomination was confirmed by the Senate and before 
the commission was issued does not constitute acceptance of the commis- 
sion or appointment after the issuance of the same. There is an essen- 
tial difference between announcing an intention to accept and an actual 
acceptance. It appears from his own statement in the letter of July 11, 
1940, that he did not qualify for or enter upon the duties of the office 
until May 1, 1940, when he took the oath of office, his letter stating 
“That I did wind up, within less than a month, an active practice of 
law, in which I was alone engaged, so that I was able to qualify on 
May Ist, or within five days after the Commission physically reached 
me on April 26th.” As disclosed by the record Judge Caillouet was 
engaged in the practice of law at the time of his appointment, and it 
may be he felt that it would not be proper for him to accept the ap- 
pointment or office of judge until his active practice of law was en- 
tirely wound up. But, whatever may have been the reason, the fact 
appears to be that he did not take the oath of office, enter upon duty 
or otherwise assume the office of judge until May 1, 1940. There- 
fore, payment of salary to Judge Caillouet for any period prior to 
May 1, 1940, is not authorized. 
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(B-11429) 
ALIENS-EMPLOYMENT—STATUTORY PROHIBITION 


The Interior Department Appropriation Act, 1941, prohibits payment of compensa- 
tion as an employee of the United States to an alien whose declaration of 
intention to become a citizen had lapsed prior to the approval of said act. 


Acting Comptroller General Elliott to the Secretary of the Interior, August 15, 
1940: 


I have your letter of July 22, 1940, as follows: 


I am enclosing a memorandum from the Office of the Solicitor in which I am 
advised that section 5 of the Interior Department Appropriation Act of 1941 does 
not prohibit the use of funds therein appropriated to pay the compensation of Villy 
M. Hansen, subforeman on the Boulder Canyon Project, Nevada, in the circum- 
stances set out in the memorandum. This case is submitted to you for a ruling in 
view of possible application of the decision of the Acting Comptroller General 
reported in 18 Comp. Gen. 90. 

I will appreciate your advice as to whether the payment of compensation to this 
employee is prohibited. 


It appears from the memorandum from the office of the Solicitor that 
Mr. Hansen filed a declaration of intention to become a citizen April 3, 
1920, in the Circuit Court of Butte County, S. Dak. ; that he served in the 
United States Army, and that he was under the impression that that 
constituted him a citizen. 

_ The facts present a parallel case to that considered in the decision 
reported in 18 Comp. Gen. 90, in which the concluding paragraph states : 

In the absence of a decision by competent authority either that Mr. Loghan’s 
declaration of intention coupled with his military service was equivalent to a 
declaration to become a citizen which remained in force on April 27, 1938, or that 
he was a citizen on or prior to July 1, 1938, the appropriation restriction quoted In 
your letter would preclude payment to him of salary during the fiscal year 1939, 
until such time as he becomes a citizen. 

Section 5 of the Department of the Interior Appropriation Act 
for 1941, approved June 18, 1940, Public, No. 640, 54 Stat. 462, 
provides: 

No part of any appropriation contained in this act or authorized hereby 
to be expended shall be used to pay the compensation of any officer or em- 
ployee of the Government of the United States, or of any agency the 
majority of the stock of which is owned by the Government of the United 
States, whose post of duty is in continental United States unless such person 
is a citizen of the United States, or a person in the service of the United States 
on the date of the approval of this act who being eligible for citizenship had 
theretofore filed a declaration of intention to become a citizen or who owes 
allegiance to the United States. 

The opinion expressed in the memorandum from the Office of the 
Solicitor, stated briefly, is to the effect that the act does not require 
a valid and subsisting declaration of intention; that a person who 
has once filed a declaration of intention to become a citizen is within 
the letter of the law. It is noted there is no attempt made to 
show that Mr. Hansen is a citizen or that he otherwise owes alle- 
giance to the United States, so that his right to receive compensation 
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as an employee of the United States under section 5, supra, must 
depend entirely on the question of whether he had filed a declaration 
of intention to become a citizen within the meaning of that section. 

In naturalization proceedings under existing laws a declaration 
of intention to become a citizen lapses after seven years after it 
was made. 8 U.S.C. 379, Hence, for naturalization purposes there 
was no valid and subsisting declaration of intention on the date of 
the approval of the act of June 18, 1940. The admitted purpose 
of section 5 of said act is to prohibit the payment of compensation 
to aliens, and the exception in cases where the alien “had thereto- 
fore filed a declaration of intention to become a citizen” must be 
regarded as having reference to a declaration of intention which, 
it reasonably may be presumed, will ripen into citizenship. 

Accordingly, in the present case, since there was no valid declara- 
tion of intention in existence on the date of the approval of the act 
of June 28, 1940, it must be held that the provisions of section 5 of 
said act prohibit the payment of compensation to Mr. Hansen. 


(B-11756) 
AIRCRAFT PURCHASES—PLANT-EKPANSION PROVISIONS 


Under the National Defense Acts of June 13, 26, and 28, and July 2, 1940, War 
Department aircraft contracts may proyide that cost of contractor’s new 
plant facilities may be segregated and paid in installments extending be- 
yond the life of the contract instead of paying such costs indirectly as a 
part of unit prices of the aircraft, and that in case of termination of the 
eontract, or failure to place additional contracts to cover payments of 
unamortized balance of cost of the new facilities, such balance shall be 
paid during the fiscal year in which the contract is so terminated or 
completed. 

Under the National Defense Acts of June 13, 26, and 28, and July 2, 1940, War 
Department aircraft contracts may provide that upon their termination or 
completion arbitrators wili be appointed to determine the then reasonable 
value of the contractors’ plant facilities which were paid for by the Govern- 
ment as a part of the contract consideration, for the purpose of establish- 
ing the price to be paid by the contractor if he desires to purchase them, 

Where facilities at the plants of War Department aircraft contractors are to 
be paid for by the Government under an amortization plan contained in 
the contract, and are to be transferred to the Government, the contracts 
may not contain a eee for paying the contractor for maintenance 
and care of such facilities for the Government for a continuing and 
indefinite period after completion of the contract. 

Where facilities at the plants of War Department aircraft contractors are to 
be paid for by the Government under an amortization plan contained in 
the contract, and are to be transf+rred to the Government, the contracts may 
not provide that the Government will not use them for commercial pur- 
poses, or that if at any time the Government proposes to sell or lease the 
prwag o Sent refusal shall be given to the contractor who originally built 
the facilities, 


Acting Comptroller General Elliott to the Secretary of War, August 16, 1940; 
I have your letter of August 12, 1940, as follows: 
I should appreciate your opinion regarding two questions, set forth below, 


which arise from certain provisions proposed to be included in one or more 
contracts for the delivery of aircraft prior to July 1, 1942. The contracts will 








96 DECISIONS OF THE COMPTROLLER GENERAL 


be signed by the War Department pursuant to authority conferred upon 
the Secretary of War by Public No. 671 and Public No. 703; the relevant ap- 
propriations and contract authorizations are contained in Military Appropria- 
tions Act, 1941, and the First Supplemental National Defense Appropriation Act, 
1941, 

You are of course aware that many vital supply contracts will require the 
construction by the manufacturer of new and special types of manufacturing 
facilities. Since the manufacturer will in many instances be reimbursed for 
the cost of such new facilities through the price of the product, questions arise 
as to the period over which that cost should be amortized and as to possible 
means by which the manufacturer may be required to pay to the government 
the fair value of the facilities in the event he wishes to use them after the 
emergency is over for his normal operations. 

In order to avoid any undue drain upon the Treasury, or pressure upon the 
price structure, and in order to simplify the application and operation of the 
proposed tax amortization statute (which would authorize the depreciation of 
new facilities over a period of five years), we have tentatively chosen five 
years as the shortest period over which the cost of new facilities may be 
amortized through price. In order clearly to reveal the fact that the Govern- 
ment is financing the expansion, and in order to avoid complex bookkeeping 
and uncertain estimates of productive capacity, we propose to amortize that 
cost in five equal annual installments rather than in small additions to the 
unit price. As a fair method of determining the amount which the manu- 
facturer must pay to the Government, in the event the facilities have value 
to the manufacturer after they have been fully amortized, we have tentatively 
decided upon the customary commercial arbitration. Facilities for which the 
manufacturer is not willing to pay the fair value will be retained by the 
Government as a source of supply for the military and naval forces of the 
country. This, in brief, is the background of the following specific inquiries: 

(1) Under the statutory provisions referred to above, may the War Depart- 
ment legally enter into a contract for the delivery of aircraft which contains sub- 
stantially the following provisions: (a) That the cost of additional new plant 
facilities requisite to performance shall be included in the price which the 
Government shall pay for the aircraft; (b) that, for purposes of payment, such 
part of the price shall be segregated and paid to the manufacturer at the rate of 
20% of cost per year; (c) that if the contract is terminated prior to its comple- 
tion, or if additional contracts to cover the payment to the manufacturers of the 
unamortized balance are not placed with the manufacturer prior to the comple- 
tion of the contract, the unamortized balance of the cost of such facilities shall 
be paid, as the case be, during the fiscal year in which the contract is terminated, 
or during the fiscal year in which the contract is completed. 

(2) May there be included in any such contract provisions for the arbitration 
of the fair value of such facilities, after full amortization of cost or upon any 
earlier termination of the contract or contracts, substantially as follows: (a) 
That upon full amortization or earlier termination each party shall appoint an 
arbitrator to determine the then fair value of such facilities to the contractor, in 
accordance with a formula for the determination of such “fair value” contained 
in the contract; (b) that if these two are unable to agree a third arbitrator shall 
be appointed by the senior circuit judge of circuit court of appeals of the circuit 
in which the facilities are located (or some other equally responsible and dis- 
interested person); (c) that the decision of any two arbitrators shall be con- 
trolling, but that if no two agree the decision of the arbitrator appointed by the 
senior circuit judge shall be final. 

For your further information I am enclosing a confidential memorandum de- 
scribing this procedure in greater detail prepared by the Committee on Taxation 
and Finance of the Advisory Commission to the Council of National Defense. 

In view of the critical need for immediate disposition of these problems, I 
should be deeply grateful for an opinion at your earliest convenience. 


The Military Appropriation Act, 1941, Public, 611, approved June 
13, 1940, 54 Stat. 364, makes an appropriation under the heading “Air 
Corps, Army,” of $265,886,418 for, inter alia, “the purchase, manu- 
facture, and construction of airplanes and balloons, including instru- 
ments and appliances of every sort and description necessary for the 
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operation, construction (airplanes and balloons), or equipment of all 
types of aircraft, and all necessary spare parts and equipment con- 
nected therewith,” and, in addition, authorizes contracts prior to July 
1, 1941, in the further amount of $103,300,000, for “the procurement of 
new airplanes and for the procurement of equipment, spare parts, and 
accessories for airplanes.” 

The First Supplemental National Defense Appropriation Act, 1941, 
Public, 667, approved June 26, 1940, 54 Stat. 599, makes a supplemental 
and additional appropriation of $293,330,282 for the Air Corps, Army, 
available for the objects specified in the Military Appropriation Act, 
1941, supra, and authorizes contracts in addition thereto prior to July 
1, 1941, in the further amount of $109,259,597, for the procurement of 
new airplanes, equipment, spare parts, and accessories. The said First. 
Supplemental National Defense Appropriation Act, 1941, makes a 
further appropriation of $150,000,000, under the heading “Expediting 
production,” for purposes stated, in part, as follows: 


To enable the Secretary of War, upon the recommendation of the Council 
of National Defense and the Advisory Commission thereof, and with the ap- 
proval of the President, and without reference to section 3709, Revised Statutes, 
to expedite the production of equipment and supplies for the Army for emer- 
gency national defense purposes, including all of the objects and purposes 
specified under each of the appropriations available to the War Department 
during the fiscal year 1941, for procurement or production of equipment or 
supplies, for erection of structures, or for acquisition of land; the furnishing 
of Government-owned facilities at privately owned plants; * * 


Section 4 of Public, No. 671, approved June 28, 1940, 54 Stat. 677 
entitled “An act to expedite national defense, and for other pur- 
poses,” provides: 


Seo. 4. In the case of every contract or subcontract for the construction or 
manufacture of any complete naval vessel or Army or Navy aircraft or any 
portion thereof which is entered into (whether before or after the date of 
approval of this act), the Secretary of War or the Secretary of the Navy, 
as the case may be, after agreement with the contractor or subcontractor, 
shall certify to the Commissioner of Internal Revenue as to (@) the necessity 
and cost of special additional equipment and facilities acquired to facilitate, 
during the national emergency declared by the President on September 8, 
1939, to exist, the completion of such naval vessel or Army or Navy aircraft 
or portion thereof in private plants; and (b) the percentage of cost of such 
special additional equipment and facilities to be charged against such contract 
or subcontract. For all purposes of section 3 of the act of March 27, 1934, 
(48 Stat. 505; 34 U. S. C. 496), as amended, such certification shall be subject 
to such regulations as the President may prescribe, but shall be binding upon 
the Commissioner of Internal Revenue, unless, within five days after receipt 
of such certification, he make formal objection thereto to the Secretary of the 
Navy or the Secretary of War as the case may be. The part of such cost 
chargeable against the contract or subcontract in pursuance of such certifica- 
tion, shall, for the purposes of such section 3, be considered to be a reduction 
of the contract price of the contract or subcontract. The amount charged 
against the contract or subcontract in pursuance of such certification shall, 
for the purposes of such section 3, be applied against and reduce the cost 
or other basis of such special additional equipment and facilities as of the 
date of installation thereof: Provided, That the Secretary of War or the 
Secretary of the Navy, as the case may be, shall report to the Congress, every 
three months, the cost of such special additional equipment and facilities to 
be borne by the Government under each contract. 
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Section 1 of Public, No. 703, approved July 2, 1940, 54 Stat. 712, 


entitled “An act to expedite the strengthening of the national de- 
fense,” provides in part as follows: 

That (a) in order to expedite the building up of the national defense, the 
Secretary of War is authorized, out of the moneys appropriated for the War 
Department for national-defense purposes for the fiscal year ending June 30, 
1941, with or without advertising, (1) to provide for the necessary construction, 
rehabilitation, conversion, and installation at military posts, depots, stations, 
or other localities, of plants, buildings, facilities, utilities, and appurtenances 
thereto (including Government-owned facilities at privately owned plants and 
the expansion of such plants, and the acquisition of such land, and the pur- 
chase or lease of such structures, as may be necessary), for the development, 
manufacture, maintenance, and storage of military equipment, munitions, and 
supplies, and for shelters; (2) to provide for the development, purchase, manu- 
facture, shipment, maintenance, and storage of military equipment, munitions, 
and supplies, and for shelter, at such places and under such conditions as he 
may deem necessary; and (3) to enter into such contracts (including con- 
tracts for educational orders, and for the exchange of deteriorated, unservice- 
able, obsolescent, or surplus military equipment, munitions, and supplies for 
other military equipment, munitions, and supplies of which there is a shortage), 
and to amend or supplement such existing contracts, as he may deem necessary 
to carry out the purposes specified in this section; * * * 

Thus it appears that, as to moneys appropriated for the War 
Department for national-defense purposes for the fiscal year ending 
June 30, 1941, the Secretary of War is expressly authorized by the 
act of July 2, 1940, supra, to provide for the necessary construction, 
etc., of plants, buildings, facilities, etc., for the development, manu- 
facture, maintenance and storage of military equipment, munitions 
and supplies, including Government-owned facilities at privately 
owned plants and the expansion of such plants; to provide for the 
purchase, manufacture, etc., of military equipment, munitions, and 
supplies “at such places and under such conditions as he may deem 
necessary,” and “to enter into such contracts * * * as he may 
deem necessary” to carry out such purposes, and that, so far as 
contracts for the construction or manufacture of any Army aircraft, 
or portion thereof, inter alia, during the existing national emergency 
are concerned, section 4 of the act of June 28, 1940, supra, recognizes 
that the contract price may include the cost of additional equipment 
and facilities required to facilitate the completion of such aircraft 
and parts in private plants, and, in effect, authorizes and requires the 
segregation of such additional costs from the balance of the contract 
price for the purpose of determining excess profits under section 3 
of the Vinson-Trammell Act of March 27, 1934, as amended. More- 
over, there can be no doubt that where a contractor must incur costs 
for the expansion of his plant facilities for the performance of a 
particular contract, or particular contracts, and the expanded facili- 
ties are, or might be, of little or no expected future use or value 
otherwise to the contractor, such costs naturally would be included 
in the contract price, and, if not segregated as a separate item, would 
be included in the form of increased prices for the contract supplies. 
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In view of these considerations, this office perceives no legal objection 
to provisions in such contracts for the segregation of such costs and 
for the separate payment thereof, as a part of the contract considera- 
tion, instead of paying such costs indirectly as a part of the unit 
prices of the equipment or supplies to be furnished, particularly as 
the Government may thereby be protected by the proposed correlative 
provision which, in effect, would require the contractor (1) to rebate 
to the Government the reasonable value to the contractor of the ex- 
panded facilities upon.completion of the contract or contracts, or 
(2) to transfer such facilities to the Government. If expansion costs 
are included in the contract unit prices, the Government will in- 
directly pay for the expansion but will obtain no interest in the 
facilities so paid for, whereas, by segregating such costs for direct 
payment as proposed, the Government’s equitable interest in such 
facilities will be recognized and fixed, and whatever may subsequently 
be recouped therefrom will be just so much additional advantage 
to the Government, without being unfair to the contractor. Such 
procedure of so apportioning the equities in advance and agreeing 
on a procedure for subsequent adjustment would appear beneficial 
to both parties by largely removing from such transactions the ele- 
ment of risk as to future value to the contractor of the required 
increase of plant facilities. 

Respecting the proposed arbitration provisions, if, as is understood 
from your submission, they go no further than to provide for a deter- 
mination of the fact of reasonable value, without imposing any obliga- 
tion on the Government, and leave no questions of legal liability for 
determination by arbitrators, they, also, do not appear legally objec- 
tionable under the circumstances here involved. 

Accordingly, your specific inquiries (1) and (2) are answered in the 
affirmative. It is to be understood, however, with respect to the sug- 
gested procedure of paying the segregated cost of required additional 
facilities at the rate of 20 percent a year, that is, in five equal annual 
installments, that as the amounts of such payments will, of course, be an 
obligation under the current appropriations, and as section 5 of the 
act of June 20, 1874, 31 U. 8. C. 713, requires that all unexpended bal- 
ances of appropriations, with certain exceptions not here material, 
remaining upon the books of the Treasury for two fiscal years shall be 
carried to the surplus fund and covered into the Treasury, such contract 
appropriations will not be available for payment of the later install- 
ments, except by settlements of this office reported to the Congress as 
certified claims, for reappropriation of the necessary funds pursuant to 
section 4 of the act of June 14, 1878, 31 U. S. C. 714, unless, in the mean- 
time, other provision is made by law for the payment of such 
obligations. 
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The memorandum submitted with your letter describing the pro- 
posed procedure in greater detail contains a contemplated provision to 
the effect that if upon completion or termination of the contract the 
contractor is unwilling to pay the arbitrated amount or does not wish to 
retain the facilities and transfers them to the Government, they may 
be removed, or left in place as stand-by equipment, in which latter event 
the contractor shall maintain and care for such facilities “but all ex- 
penses of necessary accounting, maintenance, and care (including the 
repair thereof) other than such expenses incident to the use of such 
facilities by the contractor shall be paid by the Government.” This 
provision would purport to impose on the Government a contingent 
and continuing obligation to reimburse the contractor for maintenance 
and care of such facilities for an indefinite period after completion of 
the contract. Such provision, in that respect, would be in contraven- 
tion of sections 3679 and 3732, Revised Statutes, which prohibit any 
department of the Government from involving the Government in any 
contract for the future payment of money in excess of appropriations 
made for the particular fiscal year, and prohibit the making of any 
contract or purchase on behalf of the United States unless the same is 
authorized by law or is under an appropriation adequate to its fulfill- 
ment. See Leiter v. United States, 271 U.S. 204; Goodyear v. United 
States, 276 U. S. 287. 

There are noted, also, the contemplated provisions that the Govern- 
ment will agree that it will not use any facilities which are transferred 
to it for commercial purposes, and that if at any time the Government 
proposes to sell or lease the same, a first refusal shall be given to the 
contractor who originally built the facilities. The first of these pro- 
visions, without legislative sanction, would appear to be of doubtful 
validity as attempting by contract to restrict the United States in the 
future use it might make of its own property, and the second provision, 
insofar as any real property might be involved, would appear to be in 
conflict with the act of August 27, 1935, 49 Stat. 885, as amended by the 
act of July 18, 1940, Public, No. 749, 54 Stat. 764, authorizing the Com- 
missioner of Public Works, with the approval of the Federal Works 
Administrator, to provide for the disposition, control, and use of sur- 
plus real property outside of the District of Columbia, exclusive of 
military or naval reservations, acquired by any Federal agency. 

In view of the situation that contracts of the character contemplated 
would recognize that the Government is to pay for the additional facili- 
ties required and will be the equitable owner thereof, there is suggested 
for administrative consideration whether there should not appropri- 
ately be included in such contracts a commitment by the contractor, in 
consideration thereof, that future contracts for further quantities of 
similar supplies or equipment will be accepted without increase of unit 
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prices except such as may be shown to be necessary by reason of in- 
creased labor, material, or other direct manufacturing costs. Other- 
wise, although obligated to pay for the additional equipment installed, 
the Government would have no assurance of having the beneficial use 
thereof with respect to future contracts. It may be suggested for con- 
sideration, also, whether it might not be more prudent to provide for 
three arbitrators in all cases, including one disinterested person, rather 
than leaving the matters in the first instance for possible determination 
by a representative of the contractor and a representative of the Gov- 
ernment who, conceivably, might not be as well informed, or as zealous, 
as a proper protection of the interests of the Government might require. 


(B-3574) 


USE OF PRIVATELY OWNED AUTOMOBILES AT HEADQUARTERS— 
EXPENSE REIMBURSEMENT 


Where employee’s automobile is used on official business at his official head- 
quarters, reimbursement of the cost thereof may not be made on the basis 
of a general average consumption of gasoline and oil of numerous automo- 
biles of various makes, ages, and conditions, instead of on the basis of an 
average consumption by the particular vehicle used. 


Acting Comptroller General Elliott to the Secretary of the Treasury, August 
20, 1940: 

The audit of numerous vouchers covering payments to employees 
of the Bureau of Customs, San Pedro, Calif., for expenses incident 
to the operation of personally owned automobiles within the harbor 
area of that city discloses, in each case, that reimbursement of such 
expense was based on an estimated consumption of 1 gallon of gaso- 
line for every 10 miles of travel and 1 quart of oil for 100 miles of 
travel although automobiles of widely varying age, condition, and 
manufacture were used for the purpose. It appears that all em- 
ployees used the same quality of gasoline and oil since, with few 
exceptions, the amounts claimed were stated on a charge of 18 cents 
per gallon of gasoline and 30 cents per quart of oil. Receipts were 
not submitted in substantiation of the charges made. 

In response to an inquiry from this office concerning the method 
employed to determine the averages upon which the charges were 
based, the collector of customs, Los Angeles, Calif., in his reply of 
March 18, 1939, stated that the average consumption was computed 
from the general average of numerous automobiles over a period of 
time and under varying conditions. Replies to notices of exception 
received from the various payees of these vouchers are generally to 
the effect that an actual test check on gasoline and oil consumption 
was made for 10 days during June 1939, or at some undisclosed 
time, with a reported mileage varying from 9 to 19 miles per gallon 
of gasoline and 100 to 200 miles per quart of oil, all such tests, how- 
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ever, allegedly having been performed under conditions more 
favorable than those existing in the harbor area at the time of the 
incurrence of the expense. 

Where the appropriation sought to be charged is specifically avail- 
able for maintenance and operation of passenger-carrying vehicles, as 
in these cases, an employee may be authorized to use his automobile 
on official business at his official headquarters and to be reimbursed 
therefor on an actual-expense basis. 18 Comp. Gen. 82; 15 id, 222, 
225. Where the actual amount of gasoline and oil used on official 
business may not be definitely determined, reimbursement has been 
authorized in some instances on the basis of an estimated average con- 
sumption of gasoline and oil, where the amount claimed does not ap- 
pear excessive and where evidence is submitted showing (1) the make 
and model of the automobile; (2) the average mileage per gallon of 
gasoline and quart of oil consumed by that automobile; (8) the number 
of miles traveled on official business; and (4) the price paid for 
gasoline and oil as established by current receipts. 15 Comp. Gen. 819. 

In the cases here involved, the average consumption was stated to 
have been computed from the general average of numerous automobiles 
over a period of time. An allowance on such a basis is tantamount 
to a commutation of expense or allowance in addition to salary, rather 
than a reimbursement of actual expenses, and is in contravention of the 
act of March 8, 1875, 18 Stat. 452, and section 1765, Revised Statutes. 

While the average consumption employed appears somewhat exces- 
sive when applied to light- or even medium-weight cars in fair operat- 
ing condition and the accounting therefor irregular, it appears that 
administrative action was taken in the belief that it was in the interests 
of economy and advantage to the United States and not for the per- 
sonal convenience of the employees. Therefore, in view of all the 
circumstances appearing, credit will be allowed for such payments 
made prior to September 1, 1940, with the understanding that pay- 
ments thereafter made will be supported by a showing of the average 
consumption of gasoline and oil by the particular vehicle used, and 
by other evidence such as above indicated. 


(B-11810) 


QUARTERS FOR NATIONAL-DEFENSE EMPLOYEES 


Section 8 (b) of the National Defense Act of June 28, 1940, may not be 
construed as authorizing the use of naval appropriations made for con- 
struction or procurement of vessels, aircraft, etc., to provide housing for 
personnel engaged in the production of such national defense needs. 

The value of Government quarters furnished civilian fleld employees engaged 
in production of national defense needs need not be covered into the 
Treasury as miscellaneous receipts but should be considered part of their 
compensation and their cash compensation payment reduced accordingly, 

uit rental received from others so quartered should be covered into the 
easury as miscellaneous receipts. 
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Acting Comptroller General Elliott to the Secretary of the Navy, August 22, 
1940: 


Consideration has been given the questions submitted in your letter 
of August 13, 1940, as follows: 


Information at present available indicates that the shipbuilding and airplane 
production programs for the Navy will be seriously retarded unless provision is 
made for housing workers engaged on these programs. Such housing would 
be required at private establishments as well as at navy yards and other 
Government establishments. 

Section 8 (b) of the act “To expedite national defense, and for other pur- 
poses,” approved June 28, 1940 (Public No, 671, 76th Congress), provides: 

“(b) Whenever the Secretary of the Navy finds it impossible to make con- 
tracts or obtain facilities to effectuate the purposes of this act in the procure- 
ment or construction of items authorized in connection with national defense 
he is hereby authorized to provide, out of appropriations available in the Navy 
Department for such purposes, the necessary buildings, facilities, utilities, and 
appurtenances thereto on Government owned land or elsewhere, and to operate 
them, either by means of Government personnel or otherwise: * * *” 

In connection with the foregoing your decision is requested on the following 
specific questions: 

(a) Whether, under section 8 (b), supra, the Secretary of the Navy is 
authorized to provide housing for personnel engaged on production for the 
Navy Department out of current naval appropriations? 

(b) Would it be legal to have this housing constructed by a private ship- 
builder utilizing Government funds as a shipbuilding facility, the private 
shipbuilder to collect the rents and credit them to the cost of the vessel or 
vessels? 

(c) Whether, in the case of a project constructed at or in the vicinity of 
a navy yard, the rents would have to be turned in to the Treasury as “Miscel- 
laneous receipts,” or whether some procedure could be established for reducing 
the pay of employees by the value of the rentals, thus obtaining the reim- 
bursement for the cost of the housing? 

In view of the urgency of this submission in connection with national defense, 
it is requested that your decision on the questions herein presented be expedited 
as much as possible. 


The authority conferred by the language quoted from section 8 
(b) of the act approved June 28, 1940, Public, 671, 54 Stat. 680, is 
broad and comprehensive, but nothing is found in the natural import 
of such language, or in the legislative history of the act, or in other 
recent enactments in pari materia, disclosing any legislative intent 
that appropriations made for the construction or procurement of 
naval vessels, aircraft, and other equipment and supplies for national 
defense should be available for building houses to be rented to work- 
ers engaged in the production of such national-defense needs. On 
the contrary, by title II of the very same act, Public, 671, 54 Stat. 681, 
the Congress expressly provided a means for “making necessary 
housing available for persons engaged in national-defense activities” 
including, inter alia, “workers with families, who are engaged or 
to be engaged in industries connected with and essential to the na- 
tional-defense program,” by cooperation of the Nayy and War De- 
partments with, and—subject to approval by the President—utilizing 
the funds and resources of, the United States Housing Authority. 
Having thus specifically legislated on the subject, it is not to be 
inferred that the Congress intended, by the same act and without 
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express mention, to authorize the general use for such purposes of 
Navy appropriations made for the procurement of national-defense 
equipment and matériel. Moreover, there is now before the Congress 
in connection with the Second Supplemental National Defense Ap- 
propriation Bill, 1941, H. R. 10263, reported back to the Senate with 
amendments from the Senate Committee on Appropriations by Sena- 
tor McKellar on August 19, 1940, an amendment intended to appro- 
priate $100,000,000 to the President for allocation to the War 
Departinent and the Navy Department for temporary dwellings to 
be constructed under the direction of the Army, Navy, or Marine 
Corps for housing persons engaged in national-defense activities 
in localities where the President determines that there is an acute 
shortage of housing which impedes the national-defense program. 
See the Congressional Record for August 19, 1940, at pages 16036- 
16042. In the Hearings before the Subcommittee of the Senate Ap- 
propriations Committee on the said bill, the matter of such additional 
housing for national-defense workers was discussed at some length. 
This was on August 14 and 15, 1940, that is, since the submission of 
the present matter to this office; and while Admiral Moreell, for the 
Navy Department, and others, testified as to the necessity for a large 
appropriation for such purposes, there appears to have been no 
suggestion by anyone concerned that general appropriations there- 
tofore made for the construction and procurement of ships, aircraft, 
etc., were intended, or legally might be used, to provide such hous- 
ing—it apparently being assumed that special legislation and appro- 
priations for such purposes would be requisite. See the Report of 
the Hearings, pages 183 e¢ seg. There may be pointed out, also, the 
apparent inconsistency of the requirement of Presidential approval, 
under express conditions, for such housing construction under said 
title II of Public, 671, swpra, and under the above-mentioned proposed 
amendment to the pending Second Supplemental National Defense 
Appropriation Bill, if such housing may be provided without Presi- 
dential approval under general appropriations for the construction 
or procurement of ships and aircraft. In view of these considera- 
tions, I think the conclusion is required that the authority conferred 
by the cited section 8 (b) of Public, 671 to use such appropriations 
to provide “the necessary buildings, facilities, utilities, and appur- 
tenances thereto” in the “procurement or construction” of items au- 
thorized in connection with national defense, in the event the 
Secretary of the Navy finds it impossible to make contracts or 
obtain facilities for such procurement or construction, does not extend 
to building houses for national-defense workers, separate legislation 
for that purpose having been enacted and further legislation being 
in contemplation. Accordingly, I am constrained to answer the 
submitted questions (a) and (b) in the negative. 
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Respecting question (¢), your attention is invited to section 3 
of the act of March 5, 1928, 45 Stat. 193, which provides: 


The head of an executive department or independent establishment, where, 
in his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household 
equipment, subsistence, and laundry service; and appropriations for the fiscal 
year 1929 and thereafter of the character heretofore used for such purposes 
are hereby made available therefor: Provided, That the reasonable value of 
such allowances shall be determined and considered as part of the compensation 
in fixing the salary rate of such civilians. 


Pursuant to the provisions of this statute the reasonable value of 
quarters furnished civilian field employees of the Government is 
required to be considered as part of their compensation, and the 
umount of compensation paid in cash reduced accordingly, and only 
the balance paid in cash is required to be charged to the appropria- 
tion. Rental received from others, however, in the absence of specific 
legislative authority otherwise, is required to be deposited for cover- 
ing into the Treasury as miscellaneous receipts. See 8 Comp. Gen. 
628. 


(B-3090) 
LEASES—BUILDING ALTERATION, ETC., LIMITATION 


Ordinarily partitions installed in Government-rented buildings must be con- 
sidered alterations or improvements within the meaning of the limitation 
of section 322 of the Economy Act of June 30, 1932, on the amount which 
may be expended for “alterations, improvements,” etc., of rented premises. 

While partitions installed in Government-rented buildings which are of such 
type and so placed as not intended to become a part of the building, and 
removable at will without any special agreement with the lessor, are not 
alterations or improvements within the meaning of the limitation of sec- 
tion 322 of the Economy Act of June 30, 1932, on the amount which may 
be expended for “alterations, improvements,” etc., of rented premises, any 
doubt as to their character must be resolved strictly in favor of their being 
alterations or improvements within the meaning of said act. 18 Comp. 
Gen. 144, and prior decisions, amplified. 

Where the tenure under an original lease for less than a year, as renewed, 
totals 1 year or more, the amount which the Government may expend for 
repairs, etc., to the leased property under the limitation of section 322 of 
the Economy Act of June 30, 1932, may be based on the rent for the first 
entire year of actual tenure, and not merely on the rent for the period of 
the original lease. 

Where the value of fixtures, additions, and structures installed by the Gov- 
ernment in leased premises is not such as to justify their removal, and the 
lessor does not require removal under the terms of the lease, there is no 
objection to the abandonment of such installations to avoid the expense 
of removing same. 

Where under the terms of a lease it becomes necessary for the Government 
to remove alterations, fixtures, additions, and structures, installed by the 
Government in leased premises, such removal would not be considered 
“repairs, improvements, or alterations” within the meaning of section 322 
of the Economy Act of June 30, 1932, limiting the amount which the 
Government may expend for the latter purposes. 


Acting Comptroller General Elliott to the Secretary of the Interior, August 23, 
1940: 


Reference is made to your letter of June 28, 1940, as follows: 
On August 1, 1938, the Bonneville Power Administration entered into an agree- 


ment, identified as Contract No. Ibp—23, with the Lloyd Corporation, Ltd., for the 
405635"—41——_-9 
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rental of certain premises in Portland to be used for office space. A copy of the 
above-mentioned contract is on file in the General Accounting Office. 

Under the provisions of this lease, the rental term was to begin on November 1, 
1938, and to end on June 30, 1939, the Government being granted the option to 
renew the lease from year to year, provided such renewal did not extend the 
period of occupancy beyond June 30, 1943. 

Notwithstanding the contractual stipulation that the rental term was to begin 
November 1, 1938, the building was not ready for occupancy by the Government 
until January 1, 1939, and the Government has paid rent only from that date. 

On May 25, 1939, the lessor was notified of the Government’s decision to extend 
and renew the above-mentioned lease in accordance with the terms thereof for 
the period July 1, 1939, to June 30, 1940. Under date of June 13, 1939, the lessor 
agreed to the renewal of the lease and the building has been continuously occupied 
by the Administration from the actual beginning of the rental term, January 1, 
1939, to the present time. It is anticipated that further extension of the rental 
period will be necessary and will be effected upon the expiration of the present 
lease. 

From time to time, certain alterations have been made to the rented property 
which were not the responsibility of the lessor, but which the Government was per- 
mitted to make under the terms of the lease. The major part of these alterations 
consisted of installation of partitions of three-quarter height, in order further 
to subdivide existing office space. These partitions are of a removable nature, 
and are thus temporary additions rather than permanent improvements. 

This subdivision of the offices rented was not contemplated at the time of the 
lease. It was made necessary because of the rapid growth of this orgainzation 
and was needed in adapting the premises to the particular needs of this organization. 
In 18 Comp. Gen. 144, A-96582 (1938) your office held that alterations required 
for the adaption of rented quarters to “special use” were not “alterations, improve- 
ments, or repairs” of the leased premises within the purview of section 322 of the 
Economy Act. Your opinion is requested as to whether these alterations are within 
the scope of that opinion. 

If you should decide that the limitations imposed by sec, 322 of the Economy 
Act are applicable to the expenses incurred in the adaption of the property to the 
Government's special needs, will you kindly advise this office your opinion as to 
the following question. As stated above, the premises were first occupied and the 
payment of rent began on January 1, 1939. The lease was renewed on June 30, 
1939. Is this office limited in its expenditures for “alterations, improvements, 
and repairs” to 25 percent of the rental for the period from January 1, 1939, to 
June 30, 1939, or to 25 percent of the first twelve months’ rent? You will note 
that the lease has already been renewed and the period of occupancy has already 
been in excess of one year. 

In 16 Comp. Gen. 644 (A-—82209) (1937), you held that expenditures for altera- 
tions could not exceed 25 percent of the total rent paid from the date of occupancy 
to the end of the fiscal year. In that case, however, it was not established that the 
lease would be renewed at the beginning of the next fiscal year. In a later deci- 
sion, 18 Comp. Gen. 675 (B-1098) (1988), you held that when a lease was extended 
by renewal at the beginning of the next fiscal year, the rental term within the 
meaning ef section 322, supra, was the first 12 months of actual occupancy, and 
you authorized expenditure for repairs up to 25 percent of that amount. You 
did not indicate specifically, however, that this later decision was intended to modify 
the earlier holding. 

The instant premises have already been occupied for more than a year, and it 
is believed that this permits a total expenditure for alterations and improvements 
of not to exceed 25 percent of the first 12 months’ rent. Where leased premises 
have already been occupied for more than a year, there would seem no useful pur- 
pose in construing the Economy Act so as to limit the expenditure for repairs 
to 25 percent of the rental period from the date of occupancy to the end of the 
first fiscal year. This would penalize Government agencies which enter into leases 
in the middle of the fiscal year to the advantage of other agencies which find it 
convenient to begin a lease in the first month of a fiscal year. 

In accordance with the terms of contract Ibp-23, any additions made to the 
property by the Government may be removed by it prior to the expiration 
of the lease. However, it now appears that the salvage value of the parti- 
tions, which as was stated heretofore, comprise the major portion of the addi- 
tions, may not justify the expense of their removal at the termination of the 
lease. The lease, of course, grants the lessor the right to demand the restora- 
tion of the property to its original condition. If, however, the lessor should 
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fail to exercise that right, would the Government be obligated to remove the 
partitions in view of their doubtful salvage value? The Attorney General 
has recently held that when the salvage value of removable additions to rented 
property will not compensate the Government for the cost of removal, the Goy- 
ernment is not obligated to attempt salvage. See Op. Atty. Gen. Sept. 6, 1939. 
Does the General Accounting Office concur in that opinion? 

If it is administratively determined at the end of the lease that the parti- 
tions will be worth the salvage cost or if the lessor insists upon their removal, 
will you inform this office whether the expense of removal is to be considered 
an expense for “alterations, improvements, and repairs” within the limitations 
of séction 322 of the Economy Act. 

This office is of the opinion that this expenditure should not be so considered. 

The Economy Act was apparently intended to limit expenditures during the 
course of the Government’s occupancy which neither the Government nor the 
lessor were otherwise obligated to make. The expenses of removing partitions 
at the end of the lease are a part of an obligation which the Government is 
required by contract to perform. They are not in the nature of repairs or 
alterations but are in the nature of a rental payment since this obligation was 
a part of the consideration which the Government assumed to pay when it 
entered the lease. 

For convenience, the questions upon which you are asked to give your opinion, 
are briefly restated. 

(1) Are the alterations to the rented office space alterations to fit the 
building for “special use,” and thus not within the scope of section 322 of the 
Economy Act? 

(2) Is the Government limited in making “alterations, improvements, or re- 
pairs” to 25 percent of the rent paid from the date of occupancy to the end of 
the fiscal year, or to 25 percent of the rental paid for the first 12 months of 
occupancy ? 

(3) Is the Government obligated to remove detachable partitions if it is 
doubtful whether the salvage value equals the cost of removal, and if the lessor 
ig willing to allow them to remain on the premises? 

(4) If the Government is required to remove these partitions or chooses to 
do so in order to salvage them, would the expense of removing be considered 
“repairs, improvements, or alterations,” within the limitations of section 322 
of the Economy Act? 

An early reply to these requests for opinion will be appreciated. 

Section 822 of the Economy Act of June 30, 1932, 47 Stat. 412, 
provides : 

Hereafter no appropriation shall be obligated or expended for the rent of 
any building or part of a building to be occupied for Government purposes at 
a rental in excess of the per annum rate of 15 per centum of the fair market 
value of the rented premises at date of the lease under which the premises are 
to be occupied by the Government nor for alterations, improvements, and repairs 
of the rented premises in excess of 25 per centum of the amount of the rent 
for the first year of the rental term, or for the rental term if less than one 
year: Provided, That the provisions of this section shall not apply to leases 
heretofore made, except when renewals thereof are made hereafter, nor to 


leases of premises in foreign countries for the foreign services of the United 
States. 


Said section was amended by the act of March 3, 1933, 47 Stat. 1517, 
restricting application of its provisions “as applicable to rentals” 
to leases “where the rental to be paid shall exceed $2,000 per annum.” 

In answer to the questions submitted in your letter I have to advise 
as follows: 

(1) The specifications attached to the invitation on which bids 
were requested for housing the activities occupying the demised 
premises are as follows: 


‘ minimum of 10,000 square feet } 
A. Space required: { maximum of 16,000 square fect to be divided as fol- 
lows; 1,200 square feet in one room having light requirements of not less than 50 
FCP; this space is to be used for a drafting room. Balance of space to be 
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divided in rooms of approximately 250 square feet each, having light require- 
ments of not less than 30 FCP; this space is to be used for general office work. 
In addition to above, there is required in the same building approximately 3,000 
square feet of space for storage of office supplies, equipment, etc. This space 
may be in basement or other location not adjacent to general offices. It is 
understood that price bid on minimum and maximum requirements will include 
storage space as stated. 

B. Building must comply with all city ordinances as regards fire hazards 
and fire protection, and be rated as at least a class four (4) structure. 

os * a e * * a 

E. Any alterations necessary to meet the requirements of the government 
and the intent of these specifications must be made at the expense of the 
contractor. 

F. Building must be wired for base outlets of suitable number for use of 
electrical office equipment, such as adding machines, calculating machines, ete. 
Electric current, together with the necessary lighting fixtures, sockets, bulbs, 
ete., is to be provided. Window shades for all windows, draft deflectors, and 
awnings or Venetian blinds for windows where found necessary by the 
occupants, are also to be provided. 

s * * * o t 

H. Proper and adequate toilet and lavatory facilities for men and women 
must be provided. Such lavatories shall be easily accessible, well ventilated, 
lighted and arranged for heating. Hot water facilities must be available in 
washroom. Drinking fountains or other sanitary methods of dispensing 
drinking water must be available outside of the toilet rooms. 


In view of the statement in your letter that the alterations made 
from time to time were not the responsibility of the lessor, it is as- 
sumed that such alterations are not in any way included in the 
lessor’s obligations under the specifications quoted above, or under 
paragraph 7 of the lease which provides— 


The lessor shall, unless herein specified to the contrary, maintain the said 
premises in good repair and tenantable condition during the continuance of 
this lease, except in case of damage arising from the act or the negligence of 
the Government’s agents or employees. For the purpose of so maintaining the 
premises, the lesSor reserves the right at reasonable times to enter and inspect 
the premises and to make any necessary repairs thereto. 


Paragraph 8 of the lease provides: 


The Government shall have the right, during the existence of this lease, to 
make alterations, attach fixtures, and erect additions, structures, or signs, in 
or upon the premises hereby leased (provided such alterations, additions, struc- 
tures, or signs shall not be detrimental to or inconsistent with the rights 
granted to other tenants on the property or in the building in which said 
premises are located) ; which fixtures, additions, or structures so placed in or 
upon or attached to the said premises shall be and remain the property of the 
Government and may be removed therefrom by the Government prior to the 
termination of this lease, and the Government, if required by the lessor, shall, 
before the expiration of this lease or renewal thereof, restore the premises 
to the same condition as that existing at the time of entering upon the same 
under this lease, reasonable and ordinary wear and tear and damages by the 
elements or by circumstances over which the Government has no control, 
excepted: Provided, however, That if the lessor requires such restoration, the 
lessor shall give written notice thereof to the Government thirty days before 
the termination of the lease. 


In the decision reported at 18 Comp. Gen. 144, referred to in your 
letter, it was held, quoting from the syllabus, as follows: 


Where the proposed alterations to a leased building for adapting the quarters 
to special uses are not repairs, etc., the cost of which is required under the 
lease to be borne by the lessor, nor such as for consideration as an alteration, 
improvement, or repair of the leased premises within the expenditure limita- 
tions of section 322 of the Economy Act of June 30, 1982, as amended by act 
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of March 3, 1933, 47 Stat. 1517, and do not constitute an improvement perma- 
nently attached to the realty which may not be readily removed under the 
lease authorization without destroying the usefulness or damaging the property, 
appropriated funds of a Government agency, otherwise available for the pur- 
pose, may be considered available for reimbursing the National Park Service 
for the cost of the alterations—in this case, the installation of special equip- 
ment for photographic laboratories, etc. 


The word “alteration” as applied to buildings has been defined as 
a change or substitution in a substantial particular of one part of a 
building for another part of a building different in that particular; 
a change or changes within the superficial limits of an existing struc- 
ture; an installation that becomes an integral part of the building 
and changes its structural quality; a substantial change therein; a 
varying or changing the form or nature of such building without 
destroying its identity. 3 Words and Phrases, Permanent Edition, 
290. 

The word “repair” has been defined as meaning to mend, to restore 
to a sound state whatever has been partially destroyed, to make good 
an existing thing, restoration after decay, injury, or partial destruc- 
tion, whereas the word “improvement” has been defined as meaning 
a valuable and useful addition, something more than a mere repair 
or restoration to the original condition. 20 Words and Phrases, 
Permanent Edition, 330. 

Ordinarily partitions are built in, attached to, and become a part 
of, the realty, and, therefore, must be considered alterations or im- 
provements within the 25-percent restriction of the Economy Act, 
supra. The fact that the Government may reserve the right to remove 
such partitions, or that the lessor may require their removal and 
restoration of the premises to their former condition upon expiration 
of the lease, would not change their essential character as alterations 
or improvements at the time of installation. On the other hand, par- 
titions may be nothing more than wholly unattached movable screens, 
or detachable panels temporarily held in place by light braces and 
screws and readily removable without injuring or defacing either 
the panels themselves or the floors, walls, or ceilings of the building, 
and thus evidently intended to be temporarily placed and removable 
at will by the tenant, irrespective of any special agreement, and not 
intended in any event to become a part of the building. Partitions 
of this latter character would be regarded as tenant’s fixtures, or equip- 
ment, to which the tenant would retain title and the right of removal, 
without any special agreement, and as they would thus, in no event, 
be regarded as becoming a part of the building, they would not con- 
stitute alterations or improvements of the rented premises, and would 
not fall within the 25-percent limitation clause of the Economy Act. 
Whether in any particular case partitions placed in a rented building 
at Government expense are to be regarded as alterations or improve- 
ments of the premises within the contemplation of the Economy Act 











110 DECISIONS OF THE COMPTROLLER GENERAL 


restriction, or merely as tenant’s fixtures, depends, of course, on the 
particular circumstances of that case. But in view of the Economy 
Act prohibition, any expenditure for partitions which, in addition 
to other expenditures, would be in excess of the 25-percent limitation 
would have to be supported and justified by clear and convincing evi- 
dence that the partitions were not, in fact, alterations or improvements 
but are merely fixtures, and, to make certain there would be no viola- 
tion of the Economy Act restriction, any doubt as to their character 
in such respect must be resolved strictly against the expenditure. 
From the description given in your letter, it is not clear that the par- 
titions involved are merely fixtures. You say they are partitions of 
three-quarter height and are “of a removable nature.” But partitions 
of any character, even of the most substantial built-in type, may 
physically be removed; and from the further statement in your letter 
that the salvage value of the partitions may not justify the expense 
of their removal at the termination of the lease, it would appear that 
such partitions are so built in and attached to the realty that they 
may not be removed without substantial injury or destruction. On 
these facts it is not established that the partitions are of a character 
ordinarily regarded as tenant’s fixtures, and, accordingly, the cost 
thereof must be viewed as coming within the 25-percent limitation in 
the Economy Act on the amount which may be expended “for alter- 
ations, improvements, and repairs of the rented premises.” The cited 
decision, 18 Comp. Gen. 144, supra, was decided on the premise, inter 
alia, that the changes there involved were not of a character to con- 
stitute them alterations or improvements within the Economy Act re- 
striction, but to the extent that such decision or other prior decisions 
may be viewed as indirectly indicating any different effect of the 
statutory restriction in this particular than as here further amplified, 
they should not be regarded as controlling in such respect. 

(2) In decision of July 18, 1940, B-10599, to the Secretary of the 
Treasury, 20 Comp. Gen. 30, it was held, quoting from the syllabus, 
in pertinent part as follows: 


The “first year of the rental term” contemplated by the limitation in section 
322 of the Heonomy Act of June 30, 1982, on the percentage of the rent that the 
Government may pay for repairs, etc., of leased property, is the first entire year 
of actual tenure under the original lease, and any proper renewals, where the 
original lease is for a period less than a year, and not merely the period of 
the original lease. 

Under the limitation in section 822 of the Heonomy Act of June 30, 1932, on 
amount the Government may pay for repairs, etc., of leased property, not more 
than 25 percent of rent for original lease period of less than one year may be 
expended before the lease is actually renewed, and if whole period, including 
renewals, is less than a year, not more than 25 percent of rent for such whole 
period may be expended for repairs, etc. 


The holding in the decision as above quoted appears to answer your 
second question. 

(3) Under paragraph 8 of the lease the Government has the right 
to remove any fixtures, additions, or structures which it has placed on 
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or affixed to the premises during occupancy under the lease, and, also, 
the lessor has the right to require the removal of the same and insist 
that the premises be restored to the same condition existing at the 
time of entering upon the same by the Government provided notice 
of restoration is timely given as provided in that paragraph. If it 
be determined administratively, however, that the value of such in- 
stallations is not such as to justify removal, and the lessor fails to 
give timely notice of restoration and avail himself of the right to 
require removal, there would appear to be no legal reasons why the 
Government should not abandon such installations and thus avoid 
the expense of removing them. Therefore, question 3 is answered in 
the negative. 

(4) In cases where it is found to be administratively necessary to 
remove alterations, fixtures, additions, and structures installed by the 
Government in leased premises under provisions such as paragraph 8 
of the present lease, such removal would not be considered “repairs, 
improvements, or alterations” within the meaning of section 322 of 
the Economy Act, and, therefore, the percentage restrictions of said 
section would have no application to the cost of such removal. 


(B-11653) 
CLOTHING ALLOWANCE—FLEET MARINE CORPS RESERVE 


Transferred members of the Fleet Marine Corps Reserve who are recalled to 
active duty in connection with the existing national emergency may be 
paid the undrawn clothing allowance accrued while on such active duty 
upon their relief therefrom. 24 Comp. Dec. 263; 25 id. 493; distinguished. 


Acting Comptroller General Elliott to the Secretary of the Navy, August 23, 
1940: 

Reference is made to your letter of August 3, 1940, requesting 
decision upon the question propounded in letter from the paymaster, 
headquarters, United States Marine Corps, dated July 30, 1940, as 
follows: 


1. A large number of members of class I, U. S. Marine Corps Reserve (F) 
(16- and 20-year), have been assigned to active duty in connection with the 
existing limited National Emergency. 

2. Decision is requested if the saved or undrawn clothing allowance accrued 
while on active duty may be paid to such reservist when released from active 
duty to assume an inactive status in the Reserve. 


It is assumed that the reference is to men who were transferred 
to the Fleet Marine Corps Reserve under section 203 of the Naval 
Reserve Act of June 25, 1938, 52 Stat. 1175, 1178, or under prior laws 
(see sec. 1 of the act of June 25, 1938) providing for transfers of 
enlisted men of the Regular Navy and Regular Marine Corps to the 
Fleet Naval Reserve or Fleet Marine Corps Reserve after 16 or more 
years of service in the Regular Navy or Regular Marine Corps. Sec- 
tion 6 of the Naval Reserve Act of 1938, provides that members of 
the Fleet Reserve shall be at all times subject to the laws, regula- 
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tions, and orders for the government of the Navy and section 7 
provides that: 

* * * Midshipmen, warrant officers, nurses, and enlisted men of the Naval 
Reserve including those * * * who may have been retired, when employed 
on active duty or on training duty with pay or when employed in authorized 
travel to and from such duty, shall receive the same pay and allowances as 
received by midshipmen, warrant officers, nurses, and enlisted men of the 


Regular Navy of the same rank, grade, or rating, and of the same length of 
service. * © ¢ 


Section 2 provides for the establishment of the Marine Corps 
Reserve under the same provisions in all respects “(except as may 
be necessary to adapt said provisions to the Marine Corps)” as con- 
tained in that act or may thereafter be enacted for the Naval Re- 
serve, the Marine Corps Reserve to consist of the Fleet Marine Corps 
Reserve, the Organized Marine Corps Reserve and the Volunteer 
Marine Corps Reserve “corresponding, as near as may be, to similar 
classes of the Naval Reserve.” Title I (secs. 1 to 11) of the Naval 
Reserve Act relates generally to the Naval Reserve. Title II is en- 
titled “Fleet Reserve.” Title III is entitled “Provisions applicable 
only to the Organized Reserve, Merchant Marine Reserve, and Vol- 
unteer Reserve.” Title IV relates to the Naval Militia. Title II 
pertaining to the Fleet Reserve makes no provision for a clothing 
allowance. Section 302 of title III makes provision for clothing 
allowance for officers and section 303 provides: 


In time of peace midshipmen, merchant marine cadets, nurses, and enlisted 
men of the Naval Reserve may be issued articles of uniform, bedding, and 
equipment in accordance with regulations to be prescribed by the Secretary of 
the Navy: Provided, That upon first reporting for active duty in time of war 
or national emergency enlisted men of the Naval Reserve may be issued such 
additional articles as are required to give them the same outfit as is author- 
ized for enlisted personnel of the Regular Navy upon first enlistment, and mid- 
shipmen, merchant marine cadets, and nurses shall be issued such additional 
articles as the Secretary of the Navy may prescribe. 


These provisions, in view of the subject of the title, are not applicable 
to the Fleet Reserve. Transferred members of the Fleet Reserve trans- 
ferred thereto under section 203 of the act, or the laws in effect prior 
thereto, are entitled to one-third of their base pay on transfer after 
16 or more years of service and to one-half of their base pay when 
transferred after 20 or more years of service, plus the permanent 
additions to their pay, together with certain other increases; when 
physically disabled, or when the total of their service both in the 
Regular Navy or Regular Marine Corps and in the Reserve (together 
with certain other services therein described) equals 30 years of 
service they are required to be retired, and after 30 years’ service as 
indicated in the act they are entitled, in addition to the pay fixed, to 
the allowances to which enlisted men of the Regular Navy or Regular 
Marine Corps are entitled when retired after 30 year’s service. When 
transferred members of the Fleet Reserve are called to active duty in 
time of war or national emergency it is the purpose of section 7 of 
the act to give to them the same pay and allowances a man of the same 





DECISIONS OF THE COMPTROLLER GENERAL 113 


grade and length or service in the Regular Navy or Regular Marine 
Corps would receive. 

On the active list of the Marine Corps enlisted men are entitled 
under section 1612, Revised Statutes, to the same clothing allowance 
as is provided for enlisted men of the Army. 6 Comp. Gen. 197. 
Section 1296, Revised Statutes, 10 U. S. C. 831, provides that the 
President may prescribe the quantity and kind of clothing that shall 
be issued annually to the troops of the United States. Section 1302, 
Revised Statutes, 10 U. S. C. 874, provides: 

The money value of all clothing overdrawn by the soldier beyond his allowance 
shall be charged against him every six months on the pay roll, or on his final 
statements, if sooner discharged, and he shall receive pay for such articles of 
clothing as have not been issued to him in any year, or which may be due to 
him at the time of his discharge, according to the annual estimated value thereof, 
The amount due him for clothing, when he draws less than his allowance, shall 
not be paid to him until his final discharge from the service. 

In 24 Comp. Dec. 263 and 25 Comp. Dec. 493 at page 497, as to 
enrolled members of the Marine Corps Reserve Force, it was held 
that when relieved from active duty and not discharged they were 
not entitled to any credit appearing in their clothing account because 
a relief from active duty was not a discharge. These decisions have 
no reference to the clothing allowance payable to transferred members 
of the Fleet Marine Corps Reserve. Under the present law members 
of the Organized Marine Corps Reserve are entitled to the benefit of 
the provisions as to clothing specifically made for members of the 
Organized Reserve in section 303. Section 1302, Revised Statutes, was 
enacted long before there was any provision for retirement of enlisted 
men of the Army and the only method of separation was by discharge 
or death. The statute specifically provided for payment upon dis- 
charge, and the Second Comptroller of the Treasury, volume 4, Digest 
2d Compt. Decisions, paragraph 125, held that upon death in the 
service a man was discharged for the purpose of section 1302, Re- 
vised Statutes, and his estate was entitled to credit for the clothing 
savings or undrawn clothing as shown by his clothing account. 

As to these transferred members of the Fleet Marine Corps Reserve, 
upon relief from active duty during war or national emergency they 
are as completely separated from the active list as when originally 
transferred to the Fleet Marine Corps Reserve. They will not be en- 
titled to additional clothing allowances unless again ordered to active 
duty ; when on active duty they are limited to the amount of clothing 
that may be issued to an enlisted man of the Regular Marine Corps of 
the same grade and length of service; any excess issue of clothing to 
them is chargeable to them at the time and in the manner prescribed 
by the statute; and any credit in their favor in the clothing account 
is appropriate for consideration for issue of additional clothing. Nor- 
mally they will not again be discharged from the Marine Corps or 
from the Fleet Marine Corps Reserve and to withhold payment of the 
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accumulated clothing credit until they are discharged—an event that 
will probably never arise—denies to them the favorable portion of 
the statute, leaving them subject to charges for any excess clothing 
drawn. It is not to be presumed that such was the intent of the 
statute. Accordingly, I have to advise that, for the purpose of settle- 
ment of their clothing accounts, transferred members of the Fleet 
Marine Corps Reserve upon relief from active duty are to be regarded 
as discharged within the meaning of section 1302, Revised Statutes. 


(B-11679) 


LEAVES OF ABSENCE AND TRAVEL TIME ALLOWANCES—CIVILIAN 
EMPLOYEES OUTSIDE CONTINENTAL LIMITS OF THE UNITED 
STATES 


Section 5 of each of the Annual and Sick Leave Acts of March 14, 1936, saves 
to employees stationed outside the continental limits of the United States 
the benefit of any then existing leave differential—whether granted by prior 
leave laws or administrative regulations. 

Civilian employees of the War Department who are citizens of the United States 
on duty in the Philippines may be granted under the leave differential continu- 
ance authority of section 5 of the Annual Leave Act of March 14, 1936, 
annual leave at the rate of 26 days per annum, exclusive of Sundays and 
holidays, with accrual on that basis up to 104 days for 4 years, including 
the year current when the leave is taken. 

Charges made, under existing administrative regulations, against accrued annual 
leave of civilian employees of the War Department who are citizens of the 
United States on duty in the Philippines, for sick leave with pay taken in 
excess of 15 days in each year of the cumulative annual leave period may 
be discontinued if it is administratively determined that there should be 
adopted the more advantageous benefits of the Sick Leave Act of March 14, 
1936, which permits accumulation of sick leave not to exceed 90 days against 
which the excess sick leave may be charged, and the advancing of sick leave 
to cover such excess where there is no accumulation. 

A civilian employee of the War Department who is a citizen of the United States 
on duty in the Philippines and has accrued annual leave of not less than 
60 days, and who desires to return to the United States after having com- 
pleted his agreed tour of duty and to separate himself from the service at 
expiration of his leave, may not, under the applicable administrative 
regulations, be granted travel time in addition to his accrued annual leave. 

A civilian employee of the War Department who was born in the United States; 
has a place of residence in fact in the United States; was hired in the 
Philippine Islands; has accrued annual leave of not less than 60 days; and 
desires to return to the United States after having completed his agreed tour 
of duty and to separate himself from the service at expiration of his leave, 
may not under the applicable administrative regulations, be granted travel 
time in addition to his accrued annual leave. 

A civilian employee of the War Department who is an American born in the 

Philippines and hired there, and who desires to visit the United States after 

8 or more years’ service may not, under the applicable administrative regu- 

lations, be granted travel time in addition to his accrued annual leave 

regardless of whether return to the Philippines is or is not contemplated. 


Acting Comptroller General Elliott to the Secretary of War, August 26, 1940: 
I have your indorsement of July 31, 1940, presenting for decision 
a number of questions contained in the following communication 
to you from the Chief of Engineers, War Department : 
1. Section 5 of the act of Congress approved March 14, 1936, is as follows: 


“Nothing in this act shall be construed to prevent the continuance of any 
existing leave differential now obtaining for the benefit of employees of the 
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Federal Government stationed outside the continental limits of the United 
States.” 

Section 16 of the Uniform Annual Leave Regulations is as follows, and a 
similar provision is contained in the Uniform Sick Leave Regulations: 

“Nothing in these regulations shall be construed to prevent the continuance 
of any leave differential existing prior to January 1, 1936, for the benefit of 
employees of the Federal Government stationed without the continental limits 
of the United States. However, any department may, if it so desires, apply 
these regulations to employees stationed without the continental limits of the 
United States, subject to the continuance of such leave differential.” 

2. The Department Engineer, Philippine Department, has presented certain 
questions to this office which necessitate an interpretation of the second 
sentence of section 16 of the Uniform Annual Leave Regulations. This sentence 
did not appear in the Uniform Annual Leave Regulations issued July 9, 1936, 
so that interpretation as to application of the leave regulations to employees 
outside the continental United States issued by the Judge Advocate General 
on November 9, 1986, and ruling given by the Office of the Secretary of War 
on February 19, 1987, may no longer govern. Copies of the rulings referred 
to are inclosed for reference. 

3. Under the provisions of War Department circular (A) of January 12, 
1912, employees of the War Department who are citizens of the United States 
and who are on duty in the Philippines may now receive accrued leave not 
to exceed 120 days. This accrual is to consist of “wnused annual leave of 
absence” provided by the Department’s circular (J) of August 5, 1899, under 
which annual leave not to exceed 80 days in a calendar year could be 
granted to employees of the War Department. War Department circular (A) 
of January 25, 1912, also provided that “in calculating accrued leave there shall 
be deducted from the unused annual leave of each of the calendar years in the 
cumulative period of sick leave with pay taken in excess of 15 days in each 
year of the cumulative period.” 

4. Information is requested as to whether the second sentence of section 16 
of the Uniform Annual Leave Regulations permits the allowance to employees 
who are citizens of the United States on duty in the Philippines of annual 
leave at the rate of 26 days in each calendar year, with accrual up to 120 days, 
and in addition the allowance of 26 days current annual leave. 

5. Information also is requested as to whether it is still required that all sick 
leave with pay taken in excess of 15 days in each year of the cumulative period 
must be deducted from the accrual of annual leave, or whether the Uniform Sick 
Leave Regulations are to be applied as follows: 

(a) To permit accumulation of sick leave not to exceed 90 days, and therefore 
to provide for charge of sick leave in excess of 15 days in any calendar year against 
this accumulation ; ° 

(b) To permit of advance of sick leave to employees who are citizens of the 
United States on duty outside the continental limits of the United States rather 
than to charge sick leave in excess of 15 days in any calendar year against the 
accrued leave. 

6. The following questions are presented for decision: 

(a) An employee with 85 days accrued leave desires to return to the United 
States after having completed his agreed tour and to separate himself from the 
service at the expiration of his leave. Is the effective date of leave the date of 
departure from Manila, the date of arrival at San Francisco, or the theoretical 
date of arrival at his last duty station in the United States? 

(b) An employee who was born in the United States and who has a place 
of residence in fact in the United States but whose services were engaged in 
the Philippines desires to return to the United States and separate himself 
from the service as employee under foregoing question. What is the effective 
date of leave in this instance? 

(c) An American who was born in the Philippines and who was employed 
locally desires to visit the United States after three or more years’ service. 
Is this employee entitled to travel time when return to the Phillippines is 
contemplated? Is employee entitled to travel,time when return is not contem- 
plated? 


There is no statute specifically controlling the granting of annual 
and sick leave of absence with pay to civilian employees of the 
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War Department on duty in the Philippines. The matter appears 
to have been controlled by administrative regulations of the War 


Department—particularly circular A of January 12, 1912, providing 
as follows: 


1. Unused annual leave of absence provided by the department’s circular 
(J) of August 5, 1899, shall accrue, not to exceed 120 days, counting Sundays 
and holidays, for employees who are citizens of the United States and who 
are On duty in Alaska, the Philippines, or outside the limits of the United 
States, provided that in calculating accrued leave there shall be deducted from 
the unused annual leave of each of the calendar years in the cumulative 
period all sick leave with pay taken in excess of 15 days in each year of 
the cumulative period. 

2. Where accrued leave with pay for not less than 60 days is granted an 
employee for the purpose of coming to the United States, the running of 
such leave shall be between the dates of reaching and leaving the United 
States, via the usually traveled routes, but this provision shall not apply 
oftener than once in three years and operates to rescind the department’s 
circular (H) of July 7, 1904, on this subject. 

8. Where leave of absence is granted an employee in the Philippines to be 
absent therefrom other than to visit the United States, the running of such 
leave shall be between the date of reaching Manila from his place of employ- 
ment and the date of leaving Manila in returning to his place of employment. 

4. Where an employee who is granted leave of absence under either of the 
two preceding paragraphs fails to return to duty at the place at which leave 
was granted, the running of such leave shall be from the date he left his 
station and vot from the date of arrival in the United States or at Manila 
as the case may be. To insure the enforcement of this provision, payment 
of a sufficient portion of the employee’s salary will be suspended until his 
return. 

5. Hereafter employees coming to the United States on a leave of absence 
from outlying stations will not be allowed sick leave with pay while in the 
United States; in other words, all absence of such employees while in the 
United States away from their stations shall be charged against annual leave 
which has accrued, and after that leave is exhausted shall be charged as 
absence without pay. Applications of such employees for any leave without 
pay while in the United States shall be made direct to the officers under 
whom they are employed and not to the War Department at Washington. 


See, also, War Department circular 1-15, paragraphs 110-111. 

It .is understood this administrative regulation was based on the 
general leave statutes in force prior to the date of the Economy Act, 
viz., acts of March 3, 1893, 27 Stat. 715; March 15, 1898, 30 Stat. 
316; July 7, 1898, 30 ‘Stat. 653, and February 24, 1899, 30 Stat. 890 
(5 U. S. C. 80). The Economy Acts of June 30, 1932, 47 Stat. 407, 
and March 20, 1933, 48 Stat. 14 (5 U. S. C. 30a), expressly excepted 
from the provisions thereof which reduced the amount of leave all 
officers and employees of the United States holding official stations 
outside the continental United States or in Alaska. It may be 
concluded, therefore, that the Congress recognized the authority of 
the Secretary of War to fix the terms and conditions pursuant to 
which leave of absence with pay might be granted to civilian em- 
ployees of the War Department on duty in the Philippines. 

Section 5 of each of the Leave Acts of March 14, 1936, 49 Stat. 
1161 and 1162 (annual leave and sick leave) specifically saves to 
employees stationed outside the continental limits of the United States 
the benefit of any then existing leave differential—whether granted by 
prior leave laws or administrative regulations. The first annual- and 
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sick-leave regulations issued under the new leave statute, which regu- 
jations were in force prior to January 1, 1938, did not authorize 
application of such regulations to civilian employees stationed outside 
the continental United States. See 15 Comp. Gen. 1058, 1063; 16 id. 
400. However, section 16 of the annual-leave regulations (quoted in 
the present submission) and section 21 of the sick-leave regulations, 
both effective January 1, 1938 (Executive Orders Nos. 7845 and 7846), 
authorize the application of the uniform regulations promulgated by 
the President under the new leave acts to civilian employees stationed 
outside the continental United States within the discretion of the 
administrative office. See, also, section 16 of the annual-leave regula- 
tions, and section 21 of the sick-leave regulations dated March 29, 
1940 (Executive Orders Nos. 8384 and 8385). 

The general effect of this authority in the instant matter is to 
vest in the Secretary of War discretion to adopt leave regulations for 
employees stationed in the Philippine Islands comprising any of the 
features of either the administrative regulations—War Department 
circular A, dated January 12, 1912—in force prior to January 1, 1936, 
effective date of the new leave acts, or the President’s regulations issued 
pursuant to the Annual and Sick Leave Acts of March 14, 1936. 19 
Comp. Gen. 66. However, the terms of such regulations must be 
within the limits of whichever of the comparable provisions of the 
prior administrative regulations—War Department circular A of 
January 12, 1912—and the new leave acts and regulations, result in 
greater advantage to the employees—otherwise the differential would 
not be preserved. 

Annual leave with pay was authorized for these employees at the 
rate of 30 days per annum, including Sundays and holidays, and 
accrual of annual leave was authorized up to 120 days for 4 years, 
including 30 days for the year current when the leave is taken. War 
Department circular A of January 12, 1912. There is nothing in the 
new annual leave act or the uniform leave regulations, or in the 
decisions of this office, authorizing the granting to these employees 
of 30 days’ annual leave per annum ewclusive of Sundays and holidays. 
Hence, the statement in War Department circular 1-15, paragraph 
110b is erroneous. These benefits authorized by the War Department 
circular of January 12, 1912, in this respect are more advantageous 
to the employees than the corresponding benefits granted by the 
Annual Leave Act of March 14, 1936, viz, 26 days per annum exclusive 
of Sundays and holidays, with accrual of 60 days plus 26 days for 
the current leave year, or a total of 86 days, exclusive of Sundays and 
holidays. Annual leave at the rate of 30 days per annum, inclusive 
of Sundays and holidays, is approximately the same as leave at the 
rate of 26 days per annum, ewclusive of Sundays and holidays. It 
would be proper therefore to grant these employees annual leave at 
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the rate of 26 days per annum, exclusive of Sundays and holidays, 
but the accrual on that basis would have to be limited to 104 days for 
4 years, including the year current when the leave is taken. Ac- 
cordingly, the question in paragraph numbered 4 of the quoted sub- 
mission is answered in the negative. 

Annual and sick leave is granted by the acts of March 14, 1936, as 
separate and distinct benefits. It is within the discretion of the 
Secretary of War to adopt the more advantageous benefits of the 
Sick Leave Act of March 14, 1936, and of the President’s uniform 
regulations issued pursuant thereto, and to discontinue charging sick 
leave of employees stationed outside the continental United States to 
accrued annual leave and to adopt regulations in conformity with 
paragraphs 5 (a) and (b) of the submission which are benefits granted 
by the Sick Leave Act of March 14, 1936. 

Travel time as authorized by War Department circular A of Janu- 
ary 12, 1912, is saved to civilian employees of the War Department 
on duty outside the continental United States. Hence, the leave of 
each of the employees mentioned in subparagraphs (a) and (b) of 
paragraph 6 begins to run from the date he left his station in the 
Philippines as provided by paragraph 4 of the circular. Referring 
to subparagraph (c) of said paragraph 6 the following is quoted from 
War Department circular 1-15, paragraph 110f: 


No travel time for citizens not having home in U. 8. The basis of W. D. Cir. A, 
of January 12, 1912, was to ameliorate the conditions incident to American citizens 
going from the continental U. 8S. to overseas possessions, Its provisions with 
respect to cumulative leave for visiting the U. S. were not intended to apply to 
other than employees whose actual, and not technical, homes were in the U. S. 
(Dec. J, A. G. Jan 8, 1937), There is no differentiation between employees actu- 
ally transferred from the U. 8S. to foreign stations and those appointed locally 
whose actual, and not technical, homes were in the U. 8. (Dec. Sec. of War, 
Aug. 11, 1938). 


It is understood this was the administrative application of War De- 
partment circular A dated January 12, 1912, prior to January 1, 1936, 
effective date of the new leave acts. If so, no right to travel time was 
saved to the employee mentioned in subparagraph (c), and, accord- 
ingly, he would not be entitled thereto, regardless of whether return 
to the Philippines is or is not contemplated. 


(B-11916) 


COMPENSATION—DOUBLE—CIVILIAN EMPLOYEES ORDERED TO 
ACTIVE DUTY—OFFICERS’ RESERVE CORPS 


A member of the Officers’ Reserve Corps who is ordered to active duty with 
the Army—as distinguished from training duty—and whose salary as a 
civilian employee of the Government is in excess of $2,000 per annum, is 
subject to the dual compensation payment prohibition of section 6 of the 
act of May 10, 1916, 39 Stat. 120, as amended, and therefore may not be 
paid any compensation as a civilian during the period he receives active 
duty pay in the Army, notwithstanding he has to his eredit accrued unused 
annual leave in his civilian position. 
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Acting Comptroller General Elliott to Commissioner, United States Section, 
International Boundary Commission, United States and Mexico, August 
29, 1940: 


I have your letter of August 14, 1940, as follows: 


There is transmitted herewith pay roll properly certified and approved by 
this Commission in the amount of $91.66, covering compensation for the period 
August 1 to 15, 1940, for Arthur N. Huddleston, instrumentman at $2,200 per 
annum, 

On August 3, 1940, Instrumentman Huddleston received a radiogram from the 
War Department ordering him to active military duty effective August 5th. 
However, he worked for this Commission under his appointment as Instrument- 
man on August 5th and on August 6th he applied for 35 days annual leave which 
he had earned and accrued. The leave was approved for the period August 6 
to September 19, 1940. However, prior to making payment your decision is 
requested as to whether payment may be made to Mr. Huddleston notwithstand- 
ing provisions of the dual compensation statute. His resignation is to be 
effective at the expiration of the leave, or on September 19th. He has been 
informed that after his release from active duty with the Army an effort will 
be made to have him reinstated in the event it is possible for this Commission 
to then use his services. 

Mr. Huddleston held a commission as first lieutenant in the Ordnance Re- 
member of the Officers’ Reserve Corps of the United States Army. 

During this calendar year he has been granted 14 days’ military leave as a 
member of the Officers’ Reserve Corps of the United States Army. 

Your early decision to this question will be very much appreciated as there 
are other cases of similar nature now pending in this Commission. 


Section 6 of the act of May 10, 1916, 39 Stat. 120, as amended by 
the act of August 29, 1916, 39 Stat. 582, provides: 

That unless otherwise specially authorized by law, no money appropriated by 
this or any other Act shall be available for payment to any person receiving more 
than one salary when the combined amount of said salaries exceeds the sum of 
$2,000 per annum, but this shall not apply to retired officers or enlisted men of the 
Army, Navy. Marine Corps, or Coast Guard, or to officers and enlisted men of the 


Organized Militia and Naval Benitta in the several States, Territories, and the 
District of Columbia: * * 


Mr. Huddleston’s status in the Ordnance Reserve is such as not to 
bring him within any of the exceptions stated in the above quoted act. 
That statute prohibits the payment of the salary of two positions, the 
combined rates of which exceed $2,000 per annum, even though the 
employee be on leave of absence from one of the positions. 4 Comp. 
Gen. 521. Compare 19 id. 501. Also, said statute has been applied, 
in the case of a civilian employee who was ordered to training duty 
as a member of the Officers’ Reserve Corps of the Army in excess of 15 
calendar days in 1 calendar year, to prohibit payment of compensation 
of his civilian position, in addition to the active duty pay in the Army, 
for the period in excess of i5 calendar days for which he was not 
entitled to military leave of absence with pay from his civilian posi- 
tion. 16 Comp. Gen. 1103; 18 id. 94; id. 236. Compare 19 Comp. Gen. 
880, applicable to civilian employees who are ordered to active duty as 
a member of the Naval Reserve. 

It is understood from your letter that Mr. Huddleston has been 
ordered to active duty with the Army—as distinguished from training 
duty. For such duty he would not be entitled to any military leave. 
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19 Comp. Gen. 513. It is further understood that he has been paid 
his Army pay beginning August 5 or 6, 1940. Since the submitted pay 
roll states Mr. Huddleston’s salary to be $2,200 per annum, the dual 
compensation statute of 1916, supra, prohibits payment to him of any 
compensation as a civilian during the period he was in receipt of active 
duty pay in the Army, notwithstanding he has to his credit accrued 
unused annual leave in his civilian position. He is entitled to the 
salary of his civilian position only for such part of the period August 
1 to 15, 1940, covered by the voucher, as he was not entitled to Army 
pay. Accordingly, payment on the voucher as submitted covering the 
entire period, August 1 to 15, 1940, is not authorized. 

With reference to the authority to grant extended leave of absence 
without pay to employees called for military duty, prior to the ex- 
haustion of their accumulated and current accrued annual leave, see 
section 9 of the Annual Leave Regulations, Executive Order No. 8384, 
dated March 29, 1940. 


(B-11868) 


SUBSISTENCE—PER DIEMS—BREAK-DOWN OF PRIVATELY OWNED 
AUTOMOBILE USED ON OFFICIAL TRAVEL 





A civilian employee of the Government using a privately owned automobile on 
official travel on a mileage-reimbursement basis under the act of February 
14, 1931, as amended, is not entitled to per diem in lieu of subsistence 
under the Subsistence Expense Act of 1926, as amended, for a period of 
interrupted travel occasioned by the break-down and repair of the 
automobile. 


Acting Comptroller General Elliott to the Chairman, Federal Communications 
Commission, August 30, 1940: 
I have your letter of August 16, 1940, as follows: 
Your opinion is desired as to whether an employee of the Commission who 
in traveling on a mileage basis in his personally owned automobile which 
broke down en route on his return to headquarters necessitating his remaining 


over another day may be allowed per diem in lieu of subsistence for the interim 
required for the repairs to be made. 


It being assumed, evidently, that he could have arrived at headquarters just 
so much sooner. 

The Subsistence Expense Act of 1926, approved June 3, 1926, 44 
Stat. 688, as amended by the act of June 30, 1932, 47 Stat. 405, 
authorizes payment of a per diem in lieu of subsistence to civilian 
officers or employees only while they are “traveling on official busi- 
ness and away from their designated posts of duty.” Also, the act 
of February 14, 1931, 46 Stat. 1103, as amended by the acts of 
March 38, 1933, 47 Stat. 1516, and April 25, 1940, 54 Stat. 167, author- 
izes payment of mileage to a civilian officer or employee using a 
privately owned automobile only while “in necessary travel on official 
business away from his designated post of duty.” 
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The per diem and mileage ajlowances authorized by the cited stat- 
utes are commutation payments in lieu of actual expenses for travel 
for the Government, and are limited by the controlling statutes 
strictly to periods the officer or employee is engaged on official busi- 
ness as distinguished from periods spent on unofficial or private 
business or any periods of delayed or interrupted travel not due to 
causes incident to or inherent in the official duty to be performed. 

The break-down or failure in the operation of a privately owned 
automobile in which an employee is traveling on official business 
under proper orders clearly must be classed as a matter personal 
to the employee and not incident to his official duty. 

Accordingly, the question presented is answered in the negative. 


(B-11720) 


PAY—NAVY ENLISTED MAN APPOINTED MIDSHIPMAN—SERVICE 
REQUIREMENTS 


Active service as a member of the Naval Reserve may not be included in the 
9 months’ prior service “aboard a vessel of the Navy in full commission” 
which the Naval Appropriation Act of 1941 requires of a Navy enlisted man 
appointed a midshipman as a condition precedent to paying him from the 
appropriation for midshipmen’s pay. 


Acting Comptroller General Elliott to the Secretary of the Navy, September 3, 
1940: 


There has been considered your letter of August 8, 1940, the last 
paragraph of which is as follows: 


Your decision is requested as to whether the current appropriation for the 
pay of midshipmen may be considered legally available for the pay of an enlisted 
man of the Navy appointed a midshipman and in whose case prior active service 
as a member of the Naval Reserve was included in computing the requisite 
nine months’ service aboard a vessel of the Navy in full commission. 


Provisos contained under “Pay, Subsistence, and Transportation of 
Naval Personnel” in the annual appropriation act for the Navy for 
the fiscal year 1941, approved June 11, 1940, Public, No. 588, 54 Stat. 
265, at page 277, are as follows: 

* * * Provided further, That no part of this appropriation shall be avail- 
able for the pay of any midshipmen whose admission subsequent to January 30, 
1940, would result in exceeding at any time an allowance of four midshipmen 
for each Senator, Representative, and Delegate in Congress; of one midshipman 
for Puerto Rico, a native of the island, appointed on nomination of the Governor, 
and of four midshipmen from Puerto Rico appointed on nomination of the 
Resident Commissioner; and of four midshipmen from the District of Columbia : 
Provided further, That nothing herein shall be construed to repeal or modify 
in any way existing laws relative to the appointment of midshipmen at large, 
from the enlisted personnel of the naval service, from the Naval Reserve, from 
honor graduates of military schools or Naval Reserve Officers’ Training Corps: 
Provided further, That no part of this appropriation shall be available for the 
pay of any midshipman appointed from enlisted men of the Navy who has not 
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served aboard a vessel of the Navy in full commission for at least nine months 
prior to admission to the Naval Academy. 

Section 1042 of title 34, United States Code, citing the laws from 
which the section is taken, provides: 

The appointments allowed from enlisted men of the Navy shall be made by 
the Secretary of the Navy from enlisted men of the Navy who are citizens of 
the United States and who shall have served not less than one year as enlisted 
men on the date of entrance. Such appointments shall be made in the order of 
merit from candidates who have, in competition with each other, passed the 
mental examination now or hereafter required by law for entrance to the Naval 
Academy, and who passed the physical examination before entrance under exist- 
ing laws (Mar. 4, 1917, c. 180, 39 Stat. 1182; May 14, 1918, c. 73, 40 Stat. 550; 
Feb. 28, 1925, c. 374, § 8, 43 Stat. 1082). 

The act of July 11, 1919, 41 Stat. 140, amended and reenacted the 
act of December 20, 1917, 40 Stat. 430, relative to the appointment 
of midshipmen at the Naval Academy, and provided for, among 
others— 

* * * one hundred appointed annually from enlisted men of the Navy, 
and members of the Naval Reserve Force on active duty, as now authorized 
by law. 

Section 1 of the Naval Reserve Act of February 28, 1925, 43 Stat. 
1080, abolished the Naval Reserve Force established under the act 
of August 29, 1916, and section 3 of that act repealed the acts relating 
to the Naval Reserve Force, and by section 8 of that act, page 1082, 
the Secretary of the Navy was authorized to appoint 25 midshipmen in 
each year from enlisted men of the Naval Reserve or the Marine Corps 
Reserve under similar conditions as prescribed by law for appoint- 
ments from enlisted men of the Navy. Section 307 of the Naval 
Reserve Act of June 25, 1938, 52 Stat. 1182, provides: 

Hereafter the Secretary of the Navy is authorized to appoint midshipmen to 
the Naval Academy from enlisted men of the Naval Reserve and Marine Corps 
Reserve under similar conditions so far as applicable as prescribed by law for 
appointments from enlisted men of the Navy: Provided, That not more than 
fifty midshipmen shall be appointed in any one year under the authority con- 
tained in this section, except that in the event the quota of midshipmen from 
the enlisted men of the Regular Navy is not filled in any one year the Secretary 
of the Navy shall have the authority to fill such vacancies with additional men 
from the Naval Reserve. 

The restriction in the last proviso quoted from the annual appro- 
priation act for 1941 applies only to midshipmen appointed from 
enlisted men of the Navy. Appointments from this source are made 
separately and distinctly from the appointment of midshipmen from 
the Naval Reserve or Marine Corps Reserve and in this connection 
it is to be noted that section 307 of the act of June 25, 1938, contains 
the additional provision that if the quota of appointments authorized 
from enlisted men of the Navy is not filled in any 1 year the Sec- 
retary of the Navy shall be authorized to fill such vacancies with 
additional men from the Naval Reserve. Certainly neither the pro- 
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vision for the appointment of enlisted men from the Regular Navy 
nor section 307 of the Naval Reserve Act of 1938 contemplates the 
combining of service in the two branches to make up the total service 
required for appointment from either. It is to be observed that 
under section 1042 of title 34 of the United States Code an enlisted 
man of the Navy must have served as an enlisted man not less than 
1 year—reasonably 1 year as an enlisted man of the Navy, not in 
some other component of the Navy—and under section 307 of the 
Naval Reserve Act of 1938 an enlisted man of the Naval Reserve or 
Marine Corps Reserve reasonably must have served at least 1 year 
as an enlisted man of the Reserve to be eligible for appointment as 
a midshipman under that section. In these circumstances it appears 
evident that the restriction contained in the last proviso quoted from 
the annual appropriation act relates to the 9 months of the man’s 
service of 1 year as an enlisted man of the Navy, which must have 
been service aboard a vessel of the Navy in full commission prior to 
his admission to the Naval Academy. 
The specific question presented is answered in the negative. 


(B-11963) 
LEAVES OF ABSENCE—MILITARY—TEMPORARY, ETC.,, EMPLOYEES 


Temporary, substitute, and “when actually employed” personnel are not entitled 
to military leave of absence with pay under any of the three statutes con- 
trolling the granting of military leave to civilian officers and employees 
who are members of the National Guard, the Officers’ Reserve Corps of 
the Army, and the Naval Reserve. 

Employees who are appointed for indefinite periods, although they work only 
during the summer or other season, are permanent employees and, as such, 
are entitled to military leave of absence with pay when they are called to 
military or naval duty for training or for instruction—as distinguished 
from active military or naval service—during a period of actual service in 
their civilian positions, but employees who are informally employed each 
year for one season are temporary employees and, as such, are not entitled 
to military leave of absence with pay. 


Acting Comptroller General Elliott to the Secretary of Agriculture, September 


I have your letter of August 20, 1940, as follows: 


A change in the appointment status of forest guards in the Forest Service 
has raised certain questions relative to the granting of military leave to this 
class of employees, tequiring a determination whether they are to be classed 
as “temporary” or “regular” employees with respect to the several military- 
leave acts. 

As to members of the National Guard, decision 2 Comp. Gen. 247 indicates that 
leave may be granted employees engaged for a period of time however tem- 
porary or indefinite on all days engaged in field or coast defense training 
ordered or authorized under the act of June 3, 1916. While I do not find that 
this decision has been specifically reversed, later decisions indicate that military 
leave may not be granted to temporary personnel and it appears that this 
ruling applies also to the National Guard (3 Comp. Gen. 112; 6 id. 178, 275; 
16 id. 105, 119 ; 18 id. 403 ; 19 id. 177). 
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For many years forest guards and other seasonal employees in the Forest 
Service have been employed each year without formal appointment notices 
from the Secretary's Office, being assigned to duty at such time in the spring 
as their services were needed and separated in the fall when the fire season 
was over and other temporary field work discontinued. While in many in- 
stances persons were employed year after year there was no continuity of appoint- 
ment status and often no definite assurance of reemployment. Effective as 
of January 30, 1939, many of these employees were changed from informal to 
formal appointment status, pending transfer to the classified service, the 
appointment continuing indefinitely, at a per annum rate while continuously 
employed and a corresponding per diem rate (1/360th of the annual rate) for 
time actually employed during short or intermittent periods between continu- 
ous service field seasons. Those whose past service was entirely satisfactory 
and whose indefinite appointments for seasonal and intermittent between- 
seasons work was desired were recommended to the Civil Service Commission 
for classified status under Executive Order No. 7916, dated June 24, 1938. As 
the Civil Service Commission approved their qualifications, these employees 
have been transferred to the classified service status effective as of February 1, 
1989. 

In this connection it is desirable that decision 2 Comp. Gen. 247 be definitely 
affirmed or reversed. As previously mentioned, the later decisions indicate 
that that decision is not to be observed and that temporary employees are not 
entitled to military leave for the Officers’ Reserve Corps, Naval Reserve, or 
National Guard. If it is held that temporary employees may be allowed 
military leave when engaged in field or coast defense training ordered or 
authorized for members of the National Guard, no further question exists with 
respect to the above-mentioned employees so far as National Guard service is 
concerned. If held that temporary employees are not entitled to military leave 
for National Guard service, classification as “temporary” or “regular” will 
determine whether seasonal personnel under continuing appointments may be 
allowed military leave for National Guard and other military services. Deci- 
sion as to the present applicability of 2 Comp. Gen. 247 is desired. 

The more general question is whether these employees who work for varying 
periods each season, depending principally on weather conditions, usually from 
4 to 8 months and occasionally in some locations for longer periods, are to be 
classed as “regular” or “temporary” employees with respect to the military- 
leave laws. If classed as regular employees in this connection, it is assumed 
that military leave would be granted only when ordered to military service for 
a period during which they would otherwise be employed in continuous employ- 
ment status; on the other hand, if ordered to military service during a period 
of short or intermittent service at the applicable per diem rate, it is assumed 
that their status would necessarily be that of a temporary employee and no 
military leave allowed. 

Your early decision on these questions will be appreciated. 


The rule stated in decision of September 30, 1922, 2 Comp. Gen. 247, 
to which you refer, that temporary employees who are members of the 
National Guard are entitled to military leave of absence with pay, 
has been superseded and rendered inoperative by subsequent decisions 
of this office. In addition to the decisions cited in the second para- 
graph of your letter, see 9 Comp. Gen. 119; 14 id. 28; id. 336. Also, 
it was held in 18 Comp. Gen. 538, that employees paid on the basis 
of “when actually employed” are not entitled to military leave. 

The decisions cited in the submission (other than 2 Comp. Gen. 
247) including those above cited hold that temporary, substitute, and 
“when actually employed” personnel are not entitled to military leave 
of absence with pay under any of the three statutes controlling the 
granting of military leave to civilian officers and employees who are 
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members of the National Guard, the Officers’ Reserve Corps of the 
Army, and the Naval Reserve. 

The rule has support in decision of the municipal court of the 
District of Columbia rendered in the case of R. C. Thomas—in that 
connection your attention being invited to that part of decision in 
9 Comp. Gen. 119, at page 120, as follows: 

The act of June 3, 1916, is applicable to permanent employees only and is 

no authority for the payment to a temporary employee for the time he was 
absent from and did not perform the duties of his civil position. Decision to 
the Postmaster General of August 30, 1923, 3 Comp. Gen. 112. See, also, 6 
Comp. Gen. 178 and 275 (case of R. C. Thomas) in regard to Reserve officers, 
under the act of May 12, 1917, 40 Stat. 72, containing provisions similar to 
those in the act of June 3, 1916. It may be stated that suit was brought by 
Thomas in the municipal court of the District of Columbia, municipal cause 
No. 143836, and was decided adversely to him on substantially the same grounds 
as set forth in decision of this office (A-15977). 
An examination of the cited decisions will disclose that the general 
rule denying military leave with pay to such classes of personnel 
has been restated and affirmed subsequent to the new annual and sick 
leave statutes and regulations granting annual and sick leave of ab- 
sence with pay to temporary, substitute, and, under certain circum- 
stances, “when actually employed” personnel. Accordingly, the rule 
stated in 2 Comp. Gen. 247 is not now for application. 

However, based upon the statement of facts in your letter, a dis- 
tinction should be made between employees who are appointed for 
indefinite periods, although they work only during the summer or 
other season, and employees who are informally employed each year 
for one season. The former appear properly for regarding as per- 
manent employees and, as such, are entitled to military leave of ab- 
sence with pay provided all the conditions of the controlling statutes 
be met, whereas, the latter class appear properly for regarding as 
temporary employees, and, as such, are not entitled to military leave 
of absence with pay. 

Of course, employees who are properly classed as permanent are 
entitled to military leave only when called to military or naval duty 
for training or for instruction, as distinguished from active military 
or naval service (see 19 Comp. Gen. 513; id. 880) during a period 
of actual service in their civilian positions. 


(B-12037) 


TRAVELING EXPENSES—FARES—LOWEST FIRST CLASS 


Section 10 of the act of March 3, 1933, 47 Stat. 1516, prohibits payment from 
appropriated funds of fares of Government officers and employees in excess 
of the lowest first-class rate for the transportation facility used, notwith- 
standing the delay awaiting available transportation may result in the 
payment of per diem in lieu of subsistence in excess of the difference 
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between the lowest first-class fare and the next higher available transpor- 
tation. 


Acting Comptroller General Elliott to the Secretary of War, September 5, 1940: 


Reference is made to an endorsement, dated August 23, 1940, 
from the Office, Chief of Engineers, to this office, as follows: 


1. The matter of obtaining transportation for numerous employees return- 
ing to the United States from Honolulu, T. H., is most acute due to the fact 
that it is impossible to secure accommodations at the lowest first-class rate 
on commercial steamers leaving Honolulu, as provided in the act of March 
3, 1933. 

2. The only accommodations that are available apparently exceed the cost 
of the minimum first-class rate on an average of about $25.00 per person. 
In view of the existing conditions, it will cost the Government considerably 
more if these employees are kept in Honolulu on a per diem basis awaiting 
transportation at the lowest first-class rate rather than to allow them to 
secure accommodations on steamers at the lowest available first-class rate. 

3. Your decision is requested as to whether it would be permissible in 
the present emergency to interpret the act referred to, as allowing payment of 
the lowest available first-class rate, as it would very obviously be to the detri- 
ment of the Government service to require these employees to remain in Hono- 
lulu for an indefinite period at considerable expense to the Government. 

4. Your early consideration of this question will be appreciated, as time 
is of the utmost importance. 


The basic letter, dated August 12, 1940, transmitted with the en- 
dorsement, is from the district engineer, Honolulu, T. H., to the 
division engineer, South Pacific Division, San Francisco, Calif., and 
reads as follows: 


1. Considerable difficulty is being experienced by this office in obtaining 
water transportation for employees at Midway who have completed their 
employment and are to be returned to the mainland by the Government under 
the terms of their contract agreement. Due to the usual heavy seasonal 
travel between Honolulu and the mainland, local offices of the Matson Navi- 
gation Company and the American President Lines inform this office that 
all cabin class and minimum first-class accommodations on steamers sailing 
for the mainland during the next three months were reserved for some time. 
Only accommodations which can be obtained in some cases are those at a cost 
at least $25.00 in excess of the minimum first-class rate. 

2. The Army transport schedule provides for only one sailing per month 
between Honolulu and San Francisco and even if accommodations should 
be availgble for the Midway employees on one of these sailings, considerable 
dissatisfaction is expressed by returning employees due to the fact they are 
compelled to remain in Honolulu in some cases two to three weeks after 
their arrival from Midway before proceeding to the mainland. For example, 
the U. 8. Navy vessel Richmond arrived in Honolulu from Midway August 
8, 1940, with 23 Engineer Department employees, eight of whom were entitled 
to transportation to the mainland. Minimum first-class or cabin-class ac- 
commodation for these employees on any of the liners under the Matson 
Navigation Company or the American President Lines sailing for the main- 
land during this month are not obtainable and no assurance can be given 
as to when such accommodations may be available. The next Army trans- 
port is scheduled to leave here August 283, 1940, and even if accommodation 
ean be obtained for these eight employees, it will mean a wait of three 
weeks in Honolulu. A few of the employees have paid the excess cost of 
minimum first-class ticket out of their own pockets rather than wait until 
the next sailing of the Army transport on August 28, 1940. 

3. It has been the policy of this office to authorize payment of per diem al- 
lowances from $3.00 to $5.00 to Midway employees while in Honolulu waiting 
for transportation to the mainland. The rate of per diem specified is deter- 
mined on the basis of the salary received by the employee. Time in Honolulu 
waiting for water transportation is not charged to their earned overtime, 
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compensatory time or annual leave, since the employees are considered to 
be on travel status. 

4. Considering the cost to the Department in payment of salaries to these 
employees and their travel expenses while waiting in Honolulu, it appears to 
be in the interest of the Government that they be returned to their place of 
original appointment at the earliest possible date and that if minimum first-class 
accommodations are not available, the lowest available accommodation be ob- 
tained. Under an interpretation of the General Accounting Office of the act 
of March 3, 1983, 47 Stat. 1516, cited below, payment to carriers for transporta- 
tion furnished upon Government transportation requests is restricted to the 
lowest first-class fare. The General Accounting Office, in an exception taken 
to payment by this office to the Matson Navigation Company on voucher 134, 
August 1936, accounts of Captain Charles W. Stewart, C. E., for passage fur- 
nished an employee from San Francisco to Honolulu at a cost of $130.00, which 
was $5.00 in excess of the minimum first-class rate, ruled that the limitation 
fixed in the act referred to above admits no exception, notwithstanding the fact 
that the lowest first-class accommodations were not available and delay in his 
departure until such accommodations were available would have resulted in 
additional cost of $35.00 to the Government for travel allowances for one week 
at $5.00 per diem. 

5. The problem of securing steamer transportation for those who are to be 
returned to the mainland for discharge in accordance with terms of their con- 
tract agreements will become more acute during the next few months as the 
Midway project is nearing completion. As a selution to this problem, it is re- 
quested that your office contact officials of the Matson Navigation Company 
and the American President Lines with a view to obtaining some concession 
which will permit their Honolulu agent to furnish other than the minimum 
first-class accommodations if available on their steamers without charge of 
excess cost, upon presentation of Government Transportation Request issued 
by this office. If this is not allowed, it is recommended that the matter be 
referred to the Comptroller General for reconsideration of previous decision to 
permit payment of excess cost of minimum first-class rate when it can be defi- 
nitely shown that there is a saving to the Government in payment of such 
excess cost when salary of the employee and per diem cost are taken into 
consideration. 

6. In this connection, attention is invited to amendment to standard Govern- 
ment Travel Regulations affecting authority for travel on extra-fare trains, 
published in Circular Letter O. C. E. (Finance No. 47) (Auditing No. 6), dated 
April 1, 1940. In the light of these revised travel regulations permitting pay- 
ment for travel on extra-fare trains, it is believed that a more liberal interpre- 
tation of the act of March 3, 1933, restricting payments to lowest minimum first- 
class rate on steamer accommodations may be obtained from the Comptroller 
General at this time. 


Section 10 of the act of March 3, 1933, 47 Stat. 1516, provides: 


Whenever by or under authority of law actual expenses for travel may be 
allowed to officers or employees of the United States, such allowances, in the 
case of travel ordered after the date of enactment of this act, shall not exceed 
the lowest first-class rate by the transportation facility used in such travel. 


It has been uniformly held by this office that the limitation fixed 
in the act of March 3, 1933, swpra, permits of no exceptions and that 
it is applicable even though the lowest first-class accommodations 
are not available at the time the transportation is applied for. 13 
Comp. Gen. 10; id. 17; 14 id. 460; 15 éd. 349. 

In view of this statutory prohibition which, unlike the provisions of 
section 901 of the Merchant Marine Act, 1936, 49 Stat. 2015, leaves 
no discretion in this office, there is no authority for this office to ap- 
prove the payment from appropriated funds of fares in excess of 
the lowest first-class rates for the facilities used, notwithstanding that 
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the delay awaiting available transportation may result in the pay- 
ment of per diem in lieu of subsistence in excess of the difference be- 
tween the lowest first-class fare and the next higher available 
transportation. 


(B-11861) 


APPOINTMENTS TO NON-CIVIL-SERVICE POSITIONS—APPORTION MENT 
RESTRICTIONS 


Appointment of an attorney to an excepted or non-civil-service position in a 
field office of the Wage and Hour Division, Department of Labor, from a 
civil-service register in accordance with civil-service rule II 3 (d) does not 
change the status of the position to a classified civil-service position and 
the appointment is subject to the provisions of section 702 of the Labor- 
Federal Security Appropriation Act, 1941, for apportionment by States, on 
a basis of population, of appointments to non-civil-service positions under 
appropriations in said act. 


Acting Comptroller General Elliott to the Secretary of Labor, September 6, 
1940: 7 


I have your letter of August 12, 1940, as follows: 


The act making appropriations for the Department of Labor, the Federal 
Security Agency, and related independent agencies, for the fiscal year ending 
June 30, 1941, and for other purposes provides in section 702 as follows: 

“None of the funds appropriated in this act shall be used to pay the salary 
of any person appointed to a non-civil-service position, under the appropriation 
in the respective titles in this act, if the effect of such appointment is to increase 
the number of non-civil-service employees from the State of residence of any such 
non-civil-service appointee beyond the number of non-civil-service employees to 
which such State is entitled, under the appropriations in the respective titles of 
this act, on a basis of population: Provided, That this section shall not apply to 
any position, the appointment of which is made by the President: Provided fur- 
ther, That this section shall not apply to positions in the Civilian Conservation 
Corps outside the District of Columbia.” [Italics supplied.] 

Your decision is respectfully requested as to whether or not the apportionment 
restriction contained in this section is applicable to the appointment of an attorney 
from a civil-service register to a position in a field office of the Wage and Hour 
Division of this Department, which position is excepted by schedule A of the 
civil-service rules from the civil-service requirements, relating to appointments, 
of section 4 of the Fair Labor Standards Act of 1938 (52 Stat. 1060, U. S. Code, 
ti. 29, secs 201-219). 

It will be noted that the prohibition of section 702 extends to the use of the 
funds appropriated in the act to pay the salary of any person “appointed to a 
non-civil-service position.” It would appear that under applicable decisions of 
the Attorneys General the position of an attorney appointed to an excepted posi- 
tion in one of the field offices of the Wage and Hour Division is a non-civil-service 
position, even though such appointment is filled from a civil-service register. In 
two opinions of June 10, 1932, Attorney General Mitchell ruled (37 Op. Atty. 
Gen. 7, 15) that although an excepted position was filled by original appointment 
from a civil-service register of eligibles, such employee does not acquire a status 
protecting him from removal from such excepted position, and, while holding 
such excepted position, the employee is not entitled to the benefits of the Civil 
Service Retirement Act. In 37 Op. Atty. Gen. 7 it was said (p. 13): 

“When Congress provides that a position shall not be subject to the provisions 
of the Civil Service Act and rules, it discloses its intention that a person ap- 
pointed to such a position shall not be entitled to the benefits of the Civil Service 
Act and rules with respect to his employment in the excepted position. Accord- 
ingly, he is not while holding such position entitled to the benefits of the Retire- 
ment Act nor to security of tenure he would have enjoyed had the position not 
been excepted by law. But there is nothing in the action of Congress in excepting 
the position by law which indicates a purpose of Congress that the employee shall 
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not be entitled to acquire or retain a status under the civil-service laws. Such 
a status has no effect upon his tenure or rights with respect to the excepted-by-law 
position, and is in no way inconsistent with the statutory provision that the posi- 
tion shall not be subject to the Civil Service Act or rules.” 

The opinion then held that the person appointed to a non-civil-service position 
would become eligible for subsequent transfer, promotion, or reinstatement to a 
position in the classified civil service. 

In 37 Op. Atty. Gen. 15, it was held that a non-civil-service employee in a position 
excepted by schedule A of the Civil Service Commission’s rules could not be 
given a civil-service status in the excepted position so as to make him subject 
to the Retirement Act. 

The qualification of the prohibition provided by section 702 is that the effect 
of an appointment to a non-civil-service position must not increase the number 
of “non-civil-service employees” from the State of residence of such “non-civil- 
service appointee” beyond the number to which such State is entitled on the basis 
of population, Thus, although the attorney appointed to a position excepted by 
schedule A is clearly appointed to a “non-civil-service position,” it is not clear 
whether or not, while he is occupying such position, he is a “non-civil-service 
employee.” 37 Op. Atty. Gen. 7 indicates that an appointee to an excepted position 
has some status as a civil-service employee in that he may subsequently be 
transferred, promoted, or reinstated to a position in the classified civil service. 
However, while he is employed in the excepted position, he is not entitled to the 
benefits of the Civil Service Act and rules. It may be that Congress, in enacting 
section 702, used the language “non-civil-service employees” in the strict sense 
of excluding only civil-service employees employed in civil-service positions. Thus, 
in the final conference report on section 702 it was stated with respect to Amend- 
ment No. 35 (the controversial section 702)— 

“Restores language inserted by the House requiring apportionment on the 
basis of population of non-civil-service positions in the agencies provided for in 
the bill * * *.” [Italics supplied.] 

The legislative history otherwise indicates an intention by Congress to require 
strict apportionment of non-civil-service positions. If the attorney appointed from 
a civil-service register to an excepted position is not a civil-service employee while 
occupying that position, the apportionment restriction of section 702 would appear 
to be applicable to his appointment. 


Section 702 of the act of June 26, 1940, Public, No. 665, 54 Stat. 
597, quoted in your letter, has the effect of requiring the apportionment 
of positions of all non-civil-service personnel, with the exceptions 
expressly mentioned in the act, whose salaries are paid from the 
funds appropriated by the act, and is applicable to the field service 
as well as to the departmental service. Compare the provisions 
of the Civil Service Act of January 16, 1883, 22 Stat. 403, and 
rule VII, section 2, of the civil-service regulations, Executive Order 
No. 7915, dated June 24, 1938, limiting apportionment to appoint- 
ments at Washington. The term “non-civil-service” is used in the 
statute to describe “position,” “employees,” and “appointee,” and 
evidently is intended to be used to distinguish positions, employees, 
and appointees within the classified civil service from positions, 
employees, and appointees not within the classified civil service. 
See in this connection the statement appearing in House of Repre- 
sentatives Report No. 1822 on bill H. R. 9007, which bill became 
the Appropriation Act here in question, as follows: 


Data supplied to the committee at its request indicates that in some of 
the agencies, appropriations for which are carried in this bill, there has 
apparently been no effort whatever to equitably distribute among residents 
of the various States positions that are exempt from the operation of the 
civil-service laws. In one unit employing a considerable number of attorneys, 
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approximately 45 percent of the total number were residents of only two 
States. The committee is confident that the House, with knowledge of such 
a situation existing, would not desire to countenance its continuance. A 
provision has been inserted in the bill, therefore, preventing the use of any 
funds appropriated in the act for the pay of any employees hereafter appointed 
if their State of residence is already overapportioned. By the terms of 
the language of the limitation, the apportionment will be made separately 
under each title of the bill and the net result will be more equitably to 
distribute among residents of all the States the benefits of positions exempt 
from the civil-service laws. 

Section 4 (b) of the Fair Labor Standards Act of 1938, approved 
June 25, 1938, 52 Stat. 1061, provides in pertinent part, as follows: 

The Administrator may, subject to the civil-service laws, appoint such em- 
ployees as he deems necessary to carry out his functions and duties under this 
act and shall fix their compensation in accordance with the Classification Act 
of 1928, as amended. * * 

Under that provision of the statute attorneys, as well as all other 
employees of the Wage and Hour Division, are required to be 
appointed in accordance with the civil-service laws and regulations. 
Schedules A and B are part of the civil-service regulations, but, 
contrary to the statement in the second paragraph of your letter, 
the position of attorney is not now included under either schedule 
A or B. See Executive Order No. 8043, dated January 31, 1939, 
and the amendments thereto. By Executive Order No. 8044, dated 
January 31, 1939, the President suspended and made inoperative 
Executive Order No. 7916 of June 24, 1938, so far as it covered 
into the competitive classified civil service certain classes of posi- 
tions, including “professional and scientific positions,’ and ap- 
pointed a special committee to study methods for selecting said 
classes of personnel for the civil service. The effect of the Execu- 
tive order last cited, is to except attorneys and the other classes of 
personnel specified in said order from the competitive classified 
civil service pending the President’s approval of a method for their 
selection. It has been informally ascertained from the Civil Serv- 
ice Commission that, during the interim, a procedure has been 
adopted for approving appointments of attorneys as to excepted 
positions. 

There is nothing in Executive Order No. 8044, dated January 31, 
1939, which has the effect of suspending or making inoperative the 
below-quoted provisions of rule II 3 (d), of the civil-service rules 
and regulations promulgated in Executive Order No. 7915, dated 
June 24, 1938: 

The proper appointing officer may fill any position named in schedule A 
or schedule B, or any other excepted position, as classified positions are filled, 
in which case the person so appointed shall be eligible for transfer, rein- 
statement, or promotion to positions in the classified service, subject to the 
provisions of these rules. The incumbent of any excepted position so filled 
will not be entitled to protection against removal afforded by these rules; 
nor will the incumbent of any excepted-by-law position so filled be entitled 


to the benefits of the Civil Service Retirement Act solely by virtue of such 
employment. [Italics supplied. ] 
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Under the provisions of section 4 of the Fair Labor Standards 
Act of 1938, swpra, and the quoted civil-service rule, it is within the 
discretion of the Administrator of the Wage and Hour Division to 
select attorneys from a civil-service register. However, the selection 
of an attorney by the Administrator of the Wage and Hour Division 
from a civil-service register in accordance with civil-service rule I 
8 (d), above quoted, does not operate to change the status of the 
position from an excepted or non-civil-service position to a classified 
civil-service position. The appointment in such a case would be to a 
non-civil-service position within the meaning of the first clause of 
the appropriation restriction quoted above. Furthermore, an at- 
torney of the Wage and Hour Division selected in accordance with 
civil-service rule II 3 (d) would not, by the terms of the regulation, 
acquire the same status as other classified civil-service employees. 
Hence, it must be concluded that he would remain a non-civil-service 
employee within the meaning of the statute and his appointment 
would be subject to apportionment pursuant to the terms of the 
Appropriation Act here involved. 


(B-12011) 
LEAVES OF ABSENCE—JURY SERVICE 


A Federal officer or employee who is under proper summons from a State or 
Federal court to serve on a jury may be granted court or jury leave of 
absence with pay, in accordance with the acts of August 22, 1935, 49 Stat. 
682, and June 29, 1940, Public, No. 676, 54 Stat. 689, for the entire period 
from the date stated in the summons on which he is required to report 
to the court, to the time he is discharged by the court, regardless of the 
number of hours per day or days per week he actually served on the jury 
during the period. 


Acting Comptroller General Elliott to the Federal Works Administrator, Sep- 
tember 6, 1940: 


I have your letter of August 22, 1940, as follows: 


By the act of Congress approved August 22, 1935, 49 Stat. 682, employees of 
the United States, with certain exceptions, were qualified to serve as jurors 
in the District of Columbia. By a more recent act approved June 29, 1940, 
Public, No. 676, 76th Congress, Congress authorized a leave of absence with pay 
for employees who may be called for jury service in any State court or court 
of the United States. These acts further provide that Government employees 
who are called upon to sit on juries shall not be paid for such jury service, 
but their salary shall not be diminished during their term of service by virtue 
of such service, except as specifically provided in section 3 of the act of June 29, 
1940, in instances of jury service in a State court, nor shall such period of 
service be deducted from any leave of absence authorized by law. 

Since the passage of the act of August 22, 1935, a number of employees of 
the Public Buildings Administration of this Agency have been called for duty 
on the various juries in the District of Columbia. A large number of employees 
of the Public Buildings Administration are assigned to duty from 4:00 p. m. 
to 12:00 midnight, or from 12:00 midnight to 8:00 a. m. Many of these 
employees have been called for jury duty for periods of from one month to 
three months, and during such periods the hours of service of these employees 
as jurymen vary. In cases of trial jury service, these employees sometimes 
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serve five hours a day with an hour off for lunch, and on other days they are 
required to serve eight or nine hours, depending upon the pleasure of the court. 
In some instances these employees, as jurymen, are not required to serve on 
Saturdays. 

As the hours of these employees during the period of jury service, both in 
the courts of the United States and in State courts, are controlled by the 
courts, and as the aforesaid acts of August 22, 1935, and June 29, 1940, 
specifically provide that such periods of jury service shall not be deducted 
from any leave of absence authorized by law your decision is respectfully 
requested as to the following: 

1. Shall court or jury leave be granted an employee for the entire period 
for which he serves on jury duty, regardless of the number of hours per day 
or days per week the employee actually served on the jury during the period? 

If your decision to question 1 is in the negative, your decision is further 
requested to questions 2 and 3 as follows: 

2. During the period of service an employee is excused from performing jury 
service on Saturday, should such employee be required to report for duty 
to his Federal position on that day, or if he fails to do so should he be charged 
with annual leave for the Saturday, or leave without pay in the event there is 
no annual leave to such employee’s credit? 

8. If an employee, during the period of jury service, is excused by the 
court on certain days without serving seven or eight hours, or a period of 
time equivalent to that which he is required to perform on his regular duties, 
should the difference in time be charged to annual leave or leave without pay 
in the event such employee’s annual leave is exhausted? 


The act of August 22, 1935, 49 Stat. 682, after exempting certain 
classes of persons from jury service in the District of Columbia, 
provides as follows: 


All other persons, otherwise qualified according to law whether employed in 
the service of the Government of the United States or of the District of Co- 
lumbia, all officers and enlisted men of the National Guard of the District of 
Columbia, both active and retired, all officers and enlisted men of the Military, 
Naval, Marine, and Coast Guard Reserve Corps of the United States, all notaries 
public, all postmasters and those who are the recipients or beneficiaries of a 
pension or other gratuity from the Federal cr District Government or who 
have contracts with the United States or the District of Columbia, shall be 
qualified to serve as jurors in the District of Columbia and shall not be exempt 
from such service: Provided, That employees of the Government of the United 
States or of the District of Columbia in active service who are called upon to 
sit on juries shall not be paid for such jury service but their salary shall not 
be diminished during their term of service by virtue of such service nor shall 
such period of service be deducted from any leave of absence authorized by 
law. [Italics supplied.] 


The act of June 29, 1940, Public, No. 676, 54 Stat. 689, provides as 
follows: 


That the compensation of any employee of the United States or of the 
District of Cclumbia who may be called upon for jury service in any State 
court or court of the United States shall not be diminished during the term 
of such jury service by reason of such absence, except as provided in section 
3, nor shall such period of service be deducted from the time allowed for any 
leave of absence authorized by law. 

Sec. 2. Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation for 
such service. 

Sec. 3. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period 
as such employee may be absent on account of jury service in the court of any 
State any amounts which such employee may receive from such State on 
account of such jury service. [Italics supplied.] 


During the entire period a Federal officer or employee is under 
proper summons from a State or Federal court to serve on a jury 
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he is under the jurisdiction and control of the court which has issued 
the summons to him, and is not, during that period, strictly under 
the jurisdiction and control of the administrative office in which he 
is employed. The controlling statutes save to him his salary and 
authorize the granting of court or jury leave of absence for the en- 
tire period he is under the jurisdiction and control of the court, that 
is, during the “term” of jury service which term may be determined 
as from the date stated in the summons on which he is required to 
report to the court, until he is discharged by the court. 

Accordingly, question 1 is answered in the affirmative, making it 
unnecessary to answer questions 2 and 3. 


(B-12030) 


LEAVES OF ABSENCE—JURY SERVICE—TEMPORARY AND 
SUBSTITUTE EMPLOYEES 


Temporary and substitute employees are not entitled to leave of absence with 
pay for jury duty under the act of June 29, 1940, Public, No. 676, 54 Stat. 
689. 


Acting Comptroller General Elliott to the Postmaster General, September 7, 
194 


I have your letter of August 26, 1940, as follows: 


The act of Congress approved June 29, 1940, providing for leave of absence 
with pay for Government employees called upon for jury service (Public, 676, 
76th Congress) included within the scope of the act “* * * any employee of 
the United States or of the District of Columbia who may be called upon for 
jury service in any State court or court of the United States * * 

Question has been raised whether substitutes in the postal service would be 
entitled to leave with pay for jury duty; also whether temporary employees 
such as temporary cleaners, temporary substitute clerks, temporary substitute 
carriers and temporary substitute laborers would be included within the provi- 
sions of the act. 

Your decision on this point is requested. In the event you construe the act 
as including substitute and temporary employees within its provisions, it is 
requested that you advise upon what basis such employees would be paid 
inasmuch as they do not have regular schedules of hours of employment. 


The act of June 29, 1940, Public, No. 676, 54 Stat. 689, provides 
as follows: 


That the compensation of any employee of the United States or of the Dis- 
trict of Columbia who may be called upon for jury service in any State court 
or court of the United States shall not be diminished during the term of such 
jury service by reason of such absence, except as provided in section 3, nor 
shall such period of service be deducted from the time allowed for any leave of 
absence authorized by law. 

Sec. 2 Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation 
for such service. 

Sec. 3. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period as 
such employee may be absent on account of jury service in the court of any 
State any amounts which such employee may receive from such State on account 
of such jury service. 
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It has been consistently held for many years that in the absence 
of an express provision of law authorizing the granting of leave of 
absence with pay to substitute, temporary and “when actually em- 
ployed” personnel, the right or privilege to be absent from duty with 
pay is limited to permanent employees. As to annual leave, see 3 
Comp. Gen. 382; 4 id. 17; id. 511; id. 552; id. 575; id. 650; 5 id. 903; 
6 id. 266; court or witness leave, 4 Comp. Gen. 748; military leave. 
3 Comp. Gen. 112; 6 id. 178; id. 275; 9 id. 119; 14 id. 28; td. 336; 
16 id. 105; id. 119; 18 id. 403; 19 id. 177. In decision of March 11, 
1925, 4 Comp. Gen. 748, holding that a temporary rural letter carrier 
is not entitled to leave of absence with pay while absent from duty 
testifying as a witness for the Government before a grand jury it 
was stated : 

* * * The authority to employ a substitute or temporary carrier is, there- 
fore, the absence of the regular carrier. ‘There exists no authority to employ 
a temporary carrier because of the absence of another temporary carrier sub- 
poenaed to testify in behalf of the Government or absent for any other reason. 
The employment of the second temporary carrier relates to the absence of the 
regular carrier. The first temporary carrier, during his absence for any cause, 
is not available for employment in the capacity of a temporary carrier and 
therefore ceases to be “a clerk or other officer of the United States” within 
the meaning of section 850, Revised Statutes, 25 Comp. Dec. 546. Nor would 
the temporary carriers be entitled to leave of absence with pay under section 
734, Postal Laws and Regulations. 

Annual and sick leave of absence with pay is now expressly au- 
thorized by law and regulation for temporary, substitute, and, under 
certain circumstances, for “when actually employed” personnel. 
However, there is no express provision of law authorizing the grant- 
ing of military leave to such personnel, and in the absence thereof 
the decisions, including a number rendered subsequent to the statutes 
authorizing annual and sick leave for such employees, denying mili- 
tary leave to these employees, have been affirmed by decision of Sep- 
tember 4, 1940, B-11963, overruling 2 Comp. Gen. 247. 

In line with said consistent rule, and as the act of June 29, 1940, 
above quoted, does not expressly include temporary or substitute 
employees, it is concluded that the classes of employees mentioned in 
the second paragraph of your letter, all of whom are temporarily 
employed either as substitutes in the absence of regular employees 
or for temporary need, do not come within the purview of said act 
and are not entitled to leave of absence with pay for jury duty. 


(B-12140) 


APPROPRIATIONS—PRINTING AND BINDING—SUPPLEMENTING 
WITH GENERAL APPROPRIATION 


The appropriation in the Second Deficiency Appropriation Act, 1940, approved 
June 27, 1940, providing in general terms for “all necessary expenses” of 
certain additional work by the Social Security Board, may not be used 
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for printing and binding in view of the specific appropriation in the act 
of June 26, 1940, for printing and binding for the Federal Security Agency 
and the offices thereunder including the Social Security Board. 


Acting Comptroller General Elliott to the Federal Security Administrator, 
September 7, 1940: 


I have your letter of August 30, 1940, as follows: 


The second Deficiency Appropriation Act, 1940 (Public, 668, 76th Congress) 
contains the following appropriation for the Social Security Board of the 
Federal Security Agency : 

“Selecting, testing, and placement of defense workers, Social Security Board: 
For all necessary expenses of the Social Security Board incurred under the 
supervision and direction of the Federal Security Administrator in providing 
special Federal assistance to and supervision of State employment services for 
the selection and testing for, and placement of workers in, occupations essen- 
tial to the national defense, including personal services and rent in the District 
of Columbia and elsewhere, equipment and travel expenses, fiscal year 1941 
$2,000,000, of which not exceeding $15,000 may be transferred by the Adminis- 
trator to his office for use in carrying out the purposes of this appropriation: 
Provided, That in case any State employment service is found unable to render 
adequate service in connection with the fulfillment of this program, this appro- 
priation shall be available subject to the approval of such Administrator, for 
the maintenance of special employment facilities and services.” 

You will note that the appropriation is “for all necessary expenses of the 
Social Security Board incurred” in connection with the general purposes of 
the appropriation. 

It becomes necessary in the administration of the special defense service 
required by this appropriation to incur expenses for printing and binding, in 
addition to the printing and binding incident to. the ordinary functions of the 
Social Security Board. 

At the time the budget estimates for printing and binding for the Federal 
Security Agency were approved by the Bureau of the Budget and for which 
an appropriation was subsequently made, the need for printing and binding in 
connection with the purposes for which the specific apropriation referred to 
above was made, was not known and provision therefor could not, as a con- 
sequence, be included. The question arises, therefore, whether the required 
expenditures for printing and binding constitute lawful charges against the 
item set out above from the Second Deficiency Appropriation Act, and the 
matter is submitted for your advice. 

Since no obligations will be incurred for this purpose pending receipt of 
your conclusion, it will be appreciated if you will give the matter your early 
consideration. 


The Second Deficiency Act of 1940, in which the appropriation 
quoted in your submission was made, was approved June 27, 1940. 
In the act approved June 26, 1940, Public, No. 665, 54 Stat. 574, 
making appropriations for the Federal Security Agency is found 
the following appropriation under the heading of Federal Security 
Agency: 


Printing and binding: For printing and binding for the Federal Security 
Agency, $1,133,000. 


and in the same act, under the caption “Social Security Board,” 
there is contained language as follows: 


Salaries and expenses: For all authorized and necessary administrative ex- 
penses of the Social Security Board in performing the duties imposed upon it 
by.law, * *.* 

The general rule, consistently followed by the accounting officers 
of the Government, is that a specific appropriation for a particular 
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class of expenditures is available therefor to the exclusion of a more 
general appropriation. 7 Comp. Gen. 400; 10 zd. 561. In decision, 
4 Comp. Gen. 642, rendered January 30, 1925, to the Secretary of the 
Interior, it was held: 

Where Congress has specifically limited the amount to be expended for sta- 
tionary by a department during a fiscal year, a later appropriation providing 
for additional work to be carried on by that department during the same fiscal 
year does not of itself authorize the exceeding of such limitation. 

The facts in your present submission are similar to the facts in- 
volved in the above-cited decision, and for the reasons therein stated 
it must be held that the appropriation in the Second Deficiency Act 
of 1940 for the Social Security Board may not be used to supplement 
the specific appropriation for printing and binding for the Federal 
Security Agency and the offices thereunder. 19 Comp. Gen. 324. 


(B-12163) 


PAY—LONGEVITY—NATIONAL GUARDSMEN IN ACTIVE FEDERAL 
SERVICE 


Enlisted service in the National Guard of the several States, Territories, and 
District of Columbia, when not in the active service of the United States, 
may not be counted for longevity pay purposes by enlisted men of the Na- 
tional Guard ordered into the active service of the United States pursuant 
to Public Resolution No. 96 of August 27, 1940. 


Acting Comptroller General Elliott to the Secretary of War, September 7, 1940: 

I have your letter of August 29, 1940 (dispatched from The Ad- 
jutant General’s Office September 3, 1940, and received in this office 
September 4), asking whether in connection with the proposed mobili- 
zation of the National Guard of the United States enlisted men of that 
component will be entitled to longevity pay for enlisted service in 
the National Guard not in Federal service. Reference is made in 
your letter to Senace Joint Resolution 286 which became Public Res- 
olution No. 96, approved August 27, 1940. Section 1 of the 
joint resolution authorizes the President during the period end- 
ing June 30, 1942, to order into the active military service of the 
United States for a period of 12 consecutive months each, any or all 
members and units of any or all reserve components of the Army of 
the United States, and section 2 thereof provides: 

All National Guard, Reserve, and retired personnel ordered into the active 
military service of the United States under the foregoing special authority, 
shall from the dates on which they are respectively required by such order to 
report for duty in such service, be subject to the respective laws and regulations 
relating to enlistments, reenlistments, employment, conduct, rights, and privi- 
leges, and discharge of such personnel in such service to the same extent in all 


particulars as if they had been ordered into such service under existing general 
statutory authorizations. 
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Section 58 of the National Defense Act, as amended by section 5 
of the act of June 15, 1988, 48 Stat. 155, 82 U. S. Code 4-a, contains 
a provision as follows: 


The National Guard of the United States is hereby established. It shall be 
a reserve component of the Army of the United States and shall consist of those 
federally recognized National Guard units, and organizatio;as, and of the officers, 
warrant officers, aud enlisted members of the National Guard of the several 
States, Territories, and the District of Columbia, who shall have been appointed, 
enlisted and appointed, or enlisted, as the case may be, im the National Guard 
of the United States. as hereinafter provided, and of such other officers and 
warrant officers as may be appointed therein as provided in section 111 hereof: 
Provided, That the members of the National Guard of the United States shall 
not be in the active service ot the United States, except when ordered thereto 
in accordance with law, and, in time of peace, they shall be administered, armed, 
uniformed, equipped, and trained in their status as the National Guard of the 
several States, Territories, and the District of Columbia, us provided in this 
acts. 5 % 


Section 70 of the National Defense Act, as amended by section 8 
of the act of June 15, 1938, 48 Stat. 156, 82 U. S. Code 123, provides 
an oath for enlisted men of the National Guard in. which the man 
acknowledges he has “voluntarily enlisted this day of 

, 19__, as a soldier in the National Guard of the United States 
and the State of , for the period of” 3 (or 1) years, 
etc. Section 71 of the National Defense Act, as amended by section 9 
of the act of June 15, 1988, 48 Stat. 157, 32 U. S. Code 4, contains 
a proviso as follows: 

(b) “National Guard of the United States” means a reserve component of 
the Army of the United States composed of those federally recognized units 
and organizations and persons duly appointed and commissioned in the active 
and inactive National Guard of the several States, Territories, and the District 
of Columbia, who have taken and subscribed to the oath of office prescribed in 
section 73 of this act, and who have been duly appointed ty the President in 
the National Guard of the United States, as provided in this act, and of those 
officers and warrant officers appointed as prescribed in sections 75 and 111 of 
this act, and of those persons duly enlisted in the National Guard of the United 
States and of the several States, Territories, and the District of Columbia who 
have taken and subscribed to the oath of enlistment prescribed in section 70 of 
this act. 

Section 111 of the act, as amended by section 18 of the act of June 
15, 1933, 48 Stat. 160, 32 U. S. Code 81, provides that when Congress 
shall have declared a national emergency and shal} have authorized 
the use of the armed land forces of the United States for any purpose 
requiring the use of troops in excess of those of the Regular Army, 
the President may order into the active military service of the United 
States to serve therein for the period of the war or emergency all 
units and members of the National Guard of the U nited States, with 
some additional provisions, and, in a later paragra:ph, provides: 

Officers and enlisted men while in the service of the United States under 
the terms of this section shall receive the pay and allowatices provided by law 


for officers and enlisted men of the Reserve Forces whion ordered to active 
duty, 7 ol * 
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The Pay Read jristment Act of June 10, 1922, 42 Stat. 625, 37 U.S. 
Code 1, provides pay for the Regular Army, Navy, Marine Corps, 
Coast Guard, Co:as t and Geodetic Survey, and the Public Health Serv- 
ice, and section 3. thereof, at page 627, 37 U. S. Code 7, fixes the pay 
of officers below the grade of brigadier general in the National Guard 
and in the Reserve Forces of any of the services mentioned in the 
title of the act when authorized to receive Federal pay, provides that 
when entitled to Wederal pay other than for armory drills of admin- 
istrative functicm pay they shall receive the longevity increase as 
provided in section 1 of the act, and provides further that: 


* * * In com ptiting the increase of pay for each period of three years’ 
service, such officers shall be credited with full time for all periods during which 
they have held cornpuissions as officers of any of the services mentioned in the 
title of this act, or in the Organized Militia prior to July 1, 1916, or in the National 
Guard, or in the IVa val Militia, or in the National Naval Volunteers, or in the 
Naval Reserve Foi'ct: or Marine Corps Reserve Force, when confirmed in grade 
and qualified for aJl general service, with full time for all periods during which 
they have performed active duty under reserve commissions, and with one-half 
time for all other } 2e)‘iods during which they have held reserve commissions. 


Section 14 (37 U.S. C. 23) of the act fixes armory drill pay of war- 
rant officers of t he National Guard and the pay for armory drills for 
enlisted men of t.he National Guard of the sixth and seventh grades 
and when parti ci pating in the exercises provided for by sections 94, 
97, and 99 of the JNational Defense Act. Otherwise, than as mentioned 
herein, there is nw provision contained in that law for the pay of the 
enlisted personnel of the National Guard or of the other reserve com- 
ponents of the /.rmy or the other services mentioned in the title of the 
act. Section 9 o:f the act (37 U. S. C. 13) contains a provision as 
follows: 

* * * Commen:ing July 1, 1922, * * * enlisted men of the Army and 
Marine Corps, sha Il .receive, as a permanent addition to their pay, an increase of 
5 per centum of their base pay for each four years of service in any of the services 
mentioned in the t itle: of this act not to exceed 25 per centum. * * * 

You mention as of possible application a provision contained in 
section 55 (b) of the National Defense Act, as amended by section 35 
of the act of Jume 4, 1920, 41 Stat. 780, 10 U. S. C. 427, relating to 
members of the Enlisted Reserve Corps on active duty that “When 
on active duty t’h+y shall receive the same pay and allowances as other 
enlisted men of J{ike grades and length of service.” 

The title of the act of June 10, 1922, 42 Stat. 625, is as follows: 

An act to readjust the pay and allowances of the Commissioned and enlisted 
personnel of the Ari ny, Navy, Marine Corps, Coast Guard, Coast and Geodetic 
Survey, and Public E Lealth Service. 

Enlisted men oi* the Regular Army are entitled to count only active 
service in the fousce »s specifically mentioned in the title of the act of June 
10, 1922, and servi ce in the National Guard of the several States, Ter- 
ritories, and the District of Columbia, when not in the active service 
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of the United States, is not included in the title of the act; therefore, 
service in such a component by enlisted men of the Regular Army is 
not authorized to be counted. Section 1 of the National Defence Act, 
as amended by section 1 of the act of June 15, 1938, 48 Stat. 153, 10 
U.S. C. 2, provides: 

That the Army of the United States shall consist of the Regular Army, the 

National Guard of the United States, the National Guard while in the service 
of the United States, the Officers’ Reserve Corps, the Organized Reserves, and 
the Enlisted Reserve Corps. 
Consequently, that although the National Guard of the United States 
is a part of the Army of the United States, under section 58 of the 
National Defense Act the members thereof are not in the active service 
of the United States except when ordered thereto in accordance with 
law, and the members thereof are required to be administered, armed, 
uniformed, equipped, and trained in their status as the National Guard 
of the several States, Territories, and the District of Columbia as pro- 
vided in the National Defense Act. There is, therefore, no “service” 
in the National Guard of the United States until it is ordered into the 
active service of the United States; when not so in the active service 
there is merely a liability to service imposed by law upon members of 
the National Guard of the various States, Territories, and the District 
of Columbia. Service in the latter component is service in the Army 
of the United States under section 1 of the National Defense Act only 
“when in the service of the United States.” As stated above, when not 
in the service of the United States this service may not be counted by 
enlisted members of the Regular Army, and a status as a member of 
the National Guard of the United States would not give such men 
greater rights to longevity increase, there being in fact no service 
rendered in the National Guard of the United States except when in 
the active military service of the United States. 

Section 111 provides that members of the National Guard of the 
United States— 

* * * so ordered into the active military service of the United States 
shall from the date of such order stand relieved from duty in the National 
Guard of their respective States, Territories, and in the District of Columbia 
so long as they shall remain in the active military service of the United States, 
and during such time shall be subject to such laws and regulations for the 
government of the Army of the United States as may be applicable to members 
of the Army whose permanent retention in active military service is not con- 
templated by law. * * * 

It is only service which an enlisted man of the Regular Army 
may count for longevity increase that is authorized to be counted by 
enlisted members of the National Guard of the United States, and it 
is only that “length of service” which a member of the Enlisted 
Reserve Corps may count under section 55 (b) of the National De- 
fense Act. You cite the holding of the former Comptroller of the 
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Treasury, 24 Comp. Dec. 120, which, as you suggest, was based on 
section 111 of the National Defense Act as originally enacted June 
3, 1916, 39 Stat. 211. Specific provision has been made as to officers 
of the National Guard by later laws and the language applicable to 
enlisted men of the National Guard has been modified. That deci- 
sion rested upon the language therein construed and it cannot be 
applied to the present statutes. 










































(B-11983) 


LEAVES OF ABSENCE—ANNUAL AND SICK—BAILIFFS IN FEDERAL 
COURTS 





Bailiffs in the Federal courts are part-time or intermittent employees as dis- 
tinguished from indefinite employees within the meaning of the Uniform 
Annual and Sick Leave Regulations of March 29, 1940, and hence are not 
entitled to annual or sick leave. 


Acting Comptroller General Elliott to the Attorney General, September 9, 1940: 
I have your letter of August 15, 1940, as follows: 


Transmitted herewith is a photostatic copy of a letter addressed to the De 
partment by one John D. Crenshaw, a bailiff in the United States district 
court at St. Paul, Minnesota, in which he propounds several questions having 
to do with the application of the leave laws to his type of employment. Mr. 
Crenshaw has addressed an identical letter to the United States marshal, who 
has requested a ruling from the Department. In this connection, it is assumed 
that the decision of your office in 18 Comp. Gen. 225 answers Mr. Crenshaw’s 
inquiry as regards the Joint Resolution of June 29, 1988. 

The question as to the applicability of the annual and sick leave acts and 
the regulations promulgated thereunder may present a different problem and 
require another conclusion than that stated in your decision of 18 Comp. Gen. 
457, dealing with indefinite employees, in that a bailiff is selected by the United 
States marshal, and ordinarily receives no formal appointment. No oath of 
office is taken, and the Department maintains no record of such employments. 

In this situation, I will be pleased to receive your ruling on the questions 
here presented. 

If your answer as to the application of the leave laws to a bailiff is favorable 
to Mr. Crenshaw’s contention, it will be appreciated if you will advise: 

(1) Whether the fact that the judge is not present and presiding in court 
or present in chambers (Public, 508, 76th Congress, page 27), thereby making 
the presence of a bailiff unnecessary for the particular day, constitutes a break 
in service so as to prevent the operation of Section 1 (e) of the Leave Regula- 
tions of 1940. 

(2) Presumably, if the answer to (1) is in the affirmative, the same con- 
clusion will follow if a deputy marshal is available for service on a given day, 
and the bailiff accordingly is not employed. 

(3) Assuming that the leave laws are held to apply to bailiffs’ positions, and 
he actually works every ordinary working day with the exception of one during 
the month, would it be proper for the administrative office to place him on 
leave the one day, in order to avoid a break in service. See 18 Comp. Gen. 400, 
which appears to sanction this procedure. Presumably, the number of days 
is immaterial so long as the bailiff has annual leave to his credit to cover days 
not actually employed. 

(4) Presumably, if a break in service occurs through not being employed on 
a work day or for other reasons, and the bailiff is not carried in a leave status, 
all annual leave to his credit will be forfeited. Assuming that Mr. Crenshaw’s 
position is sustained, and that an actual break in service through nonperform- 
ance of duties occurs, for one or more days, and the bailiff thereafter performs 
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services on each work day until the month required by section 1 (e) of the 
regulations is completed, the bailiff again will be considered as having earned 
the leave which accrues for said period. 

Prior to the enactment of the leave laws, bailiffs were not considered to be 
entitled to leave, and since that date, the question has not been presented. It, 
however, is of such moment to the Department that interpretation of the regu- 
lations is requested. 


In decision of September 9, 1938, 18 Comp. Gen. 225, it was held 
as follows (quoting from the syllabus) : 

The provisions of annual appropriation acts for salaries and expenses of 
bailiffs (for the current fiscal year, see act of April 27, 1938, 52 Stat. 268), spe- 
cifically negative payment of per diem compensation for holidays except under 
the conditions stated in the said acts, and hence bailiffs are not “regular em- 
ployees of the Federal Government,” within the meaning of the act of June 
29, 1938, 52 Stat. 1246, providing the conditions for holiday compensation for 
“regular employees of the Federal Government whose compensation is fixed at 
a rate per day,” etc., and the said act has no application to them. 

Accordingly, the assumption in the last sentence of the first para- 
graph of your letter is correct. 

Under section 715, Revised Statutes, and the act of March 3, 1905, 
33 Stat. 1259 (28 U. S. C. 595), the compensation of bailiffs is fixed 
on a per diem basis for the days actually employed. See, also, in- 
structions to United States marshals, July 1, 1934, section 630, page 
117, Department of Justice order No. 3009, dated July 30, 1937, and 
18 Comp. Gen. 768, 772. 

Section 596, title 28, United States Code, provides: 

Per diem of bailiffs and criers: No per diem shall be paid to any bailiff or 


crier unless the court is actually in session and the judge present and presiding 
or present in chambers (Feb. 27, 1925, c. 364, title II, 43 Stat. 1030). 


The Appropriation Act for the current fiscal year, approved May 
14, 1940, Public, No. 508, 54 Stat. 204, contains the following item: 


Pay and expenses of bailiffs: For pay of bailiffs, not exceeding three bailiffs 
in each court, except in the southern district of New York and the northern dis- 
trict of Illinois; and meals and lodging for bailiffs or deputy marshals in 
attendance upon juries in United States cases, when ordered by the court, 
$280,000: Provided, That, except in the case of bailiffs in charge of juries over 
Sundays and holidays, no per diem shall be paid to any bailiff unless the judge 
is present and presiding in court or present in chambers: Provided further, 
That none of this appropriation shall be used for the pay of bailiffs when deputy 
marshals or marshals are available for the duties ordinarily executed by bailiffs, 
the fact of unavailability to be determined by the certificate of the marshal. 


Section 1 (e) of the current annual and sick leave regulations ( Ex- 
ecutive Orders Nos. 8384 and 8385 dated March 29, 1940) provides: 


Indefinite employees: Those appointed for the “duration of the job” and 
those who, although paid only when actually employed, are continuously em- 
ployed or required to be available for duty for a period of not less than one 
month, as distinguished from part-time or intermittent employees. 


In decision of May 27, 1938, 17 Comp. Gen. 1017, 1019, it was 
stated : 


* * * the apparent purpose of the definition of indefinite employees are 
primarily to distinguish between employees who are required to be available 
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for duty during the period of their indefinite appointments although paid “only 
when actually employed,” and part-time or intermittent employees who are not 
required to be available for duty except during the time they actually 
work. -%;.%.% 


Under the controlling statutes bailiffs are not employed for the 
duration of any job within the meaning of the quoted leave regu- 
lations. The appropriation act prohibits payment of their per diem 
compensation under specified conditions, namely, (1) where the judge 
is not present and presiding in court or present in chambers with 
the exception of bailiffs in charge of a jury over Sundays and holi- 
days, and (2) where a deputy marshal or marshal is available for 
performance of the same duties. In other words, bailiffs are, for 
practical purposes, “extras,” who are employed from day to day, 
without tenure of employment, as their services may be required. 
Their status is clearly that of part-time or intermittent employees 
as distinguished from “indefinite employees” within the meaning of 
the leave regulations, for the reason that there exists no statutory 
impediment to the continuous employment of “indefinite employees” 
who, therefore, may have tenure of employment. 

I have to advise, therefore, that bailiffs are not entitled to the 
benefits of annual or sick leave of absence but are excepted therefrom 
by section 19 (f) (2) of the annual leave regulations and section 
23 (g) (2) of the sick leave regulations. This answer to the general 
question presented makes it unnecessary to answer questions (1) to 
(4), inclusive, of your letter. 


















(B-12199) 

























SUBSISTENCE 





AND LODGING—NAVAL RESERVE 
ATTENDING A UNIVERSITY 


MIDSHIPMEN 


Under the provisions of the Naval Reserve Act of 1938 and current naval 
appropriations, subsistence and lodging may be procured under a legal 
and proper contract with a university, for midshipmen of the Naval Re- 
serve on active duty or training duty with pay and receiving a course of 
instruction at such institution, if the contract rates are not in excess of 
the established rates charged other students at the university, but if 
rations are commuted the commutation rate is the same as that for mid- 
shipmen in the Naval Academy. 


Acting Comptroller General Elliott to the Secretary of the Navy, September 10, 
1940: 
I have your letter of September 5, 1940, requesting decision upon 
the question presented in letter of September 4, 1940, from the Pay- 
master General of the Navy, as follows: 


Subject: Commutation of rations for Naval Reserve Midshipmen. 
Reference : 

(a) Section 7 of the Naval Reserve Act of 1938 dated June 25, 1988. 
(b) Naval Appropriation Act for the fiscal year 1941 dated 11 June 1940. 





En 
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Enclosure : 
(A) Cireular letter NRB-7-15-40-50M “Information for Candidates for 
Appointment as Midshipman, U. 8. Naval Resevve.” 
(B) Copy BuNav dispatch 2521289 June 1940. 


1. Section 7 of the Naval Reserve Act of 1938 provides, that midshipmen of 
the Naval Reserve when employed on active duty or on training duty with 
pay, or when employed in authorized travel to and from such duty, shall receive 
the same pay and allowances as midshipmen of the Reguiar Navy. The Naval 
Appropriation Aet dated June 11, 1940, under the heading; “Pay, Subsistence, 
and Transportation of Naval Personnel” fixes the commuted ration of a mid- 
shipman of the Regular Navy at $0.75 per day. 

2. Enclosure (A) states that midshipmen of the Naval Reserve will be en- 
titled to receive $780.00 per year as pay and a daily ratior: allowance of $0.75, 
which is the same pay and ration allowance as midshipmen of the Regular 
Navy receive. Enclosure (B) contains information regarding enrollment of 
men in the rating of apprentice seamen V-7 U. 8S. Naval Reserve for one 
month’s training afloat, and that— 

“* * * After completion cruise successful candidates will be issued appoint- 
ments as Reserve midshipmen and designated eligible ‘ito receive ninety-day 
course of instruction with pay leading to commission as ensign * * *.” 

3. The first group of Reserve midshipmen to receive a ninety-day course of 
instruction will report to Northwestern University, Chicago, Illinois, on or 
about September 16, 1940. During this course of instruction the Reserve mid- 
shipmen will use the facilities for messing and lodging available to the regular 
students at that university. The charge made by the university for subsistence 
and lodging is $47.00 per month for each student, which represents $30.00 for 
subsistence and $17.00 for lodging. 

4, The Bureau of Supplies and Accounts has received a requisition from the 
Commandant, Ninth Naval District: 


“To provide housing and meals for approximately 1,200 U. S. N. R. midship- 
men at Abbott Hall, Northwestern University, Chicago, Illinois, during fiscal 
year 1941, divided into three classes of approximately 400 midshipmen each 
for a period of three months, $47.00 per man per month, $169,200.” 


chargeable to the appropriation “1710405 Naval Reserve 1941” subhead “0.004 
(18) All Other Activities.” 

5. It is proposed to cancel existing authorization to conimute the rations of 
Reserve midshipmen at the rate of $0.75 per day for the period they are sub- 
sisted and lodged at the Northwestern University and to make payment direct 
to the university for the subsistence and quarters so furnished. It is re- 
quested that a decision be obtained from the Comptroller General as to whether 
payment of the charge for subsistence and quarters for Naval Reserve mid- 
shipmen during the period undergoing the course of instruction will be passed 
in audit of the accounts of the disbursing officer concersed. 

Midshipman was at one time a grade in the line of the Navy. See 
sectious 1362 and 1521 of the Revised Statutes. The act of March 3, 
1883, 22 Stat. 472, seems to have abolished that grade in the line of 
the Navy. For a time following the Civil War students at the Naval 
Academy were styled cadet midshipmen; subsequent to that they 
were styled naval cadets, but this title was changed. by a provision in 
the act of July 1, 1902, 32 Stat. 686, to midshipman. Until the act 
of March 7, 1912, 37 Stat. 73, 34 U. S. C. 1054, the course for mid- 
shipmen was 6 years (see sec. 1520, Revised Statutes) the last 2 years 
of which were spent at sea. By the last cited act it was provided 
that the course at the Naval Academy should be 4 years and mid- 
shipmen on graduation should be commissioned emsigns. Since that 
time the grade of midshipman has not been used on ships of the Navy 


except, possibly, as to the occasional practice cruises of classes at the 
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Naval Academy. Section 1577, Revised Statutes, provided that mid- 
shipmen and acting midshipmen in the Navy should be entitled to 
one ration or commutation therefor and by the act of Jan. 30, 1885, 
23 Stat. 291, 34 U. S. C. 901, it was provided that enlisted men and 
boys in the Navy, with certain qualifications, and “naval cadets, shall 
be allowed a ration, or commutation thereof in money, under such 
limitations and regulations as the Secretary of the Navy may pre- 
scribe.” As stated above, the title “Naval Cadets” was changed by 
the act of 1902 to midshipmen. The pay of $1,400 per annum fixed 
for midshipmen after graduation from the Naval Academy, estab- 
lished by the act of May 13, 1908, 35 Stat. 128, was abolished by the 
act of March 7, 1912, cited above, and thereafter there was but one 
pay grade for mids shipmen in the Navy (see 20 Comp. Dec. 141; 23 
id. 279), and that pay is now fixed by the act of July 11, 1919, 41 
Stat. 146; 34 U. S. C. 1051, at $780 per year. 

The annual Appropriation Acts for the Navy Department, see, 
for the fiscal year 1941, act of June 11, 1940, Public, No. 588, under 
“Bureau of Supplies and Accounts—Pay, Subsistence, and Transpor- 
tation of Naval Personnel,” subhead “Subsistence of naval person- 
nel,” appropriated funds “For provisions and commuted rations for 
enlisted men of the Navy, which commuted rations shall be paid at 
the rate of 50 cents per diem, and midshipmen at 75 cents per 
Eo? Tae 

The appropriation in the same act under Naval Reserves is in part 
as follows: 
For all expenses not otherwise provided for, authorized by the “Naval Re- 
serve Act of 1938,” and the Act approved April 15, 1985 (49 Stat. 156), as 
amended, in connection with organizing, administering, recruiting, instructing, 
training, and drilling the Naval Reserve * * *, 

The First Supplemental Defense Appropriation Act, approved 
June 26, 1940, Public, No. 667, 54 Stat. 604, title ITT, dindleir “Bureau 
of Navigation,” contains the following: 

Naval Reserve, including additional training for Naval Reserves, without 
regard to limitations, specified under this head in the Naval Appropriation Act 
for the fiseal year 1941, and for training exercises of the Naval Reserve during 
the fiscal year 1941 and for each and every object connected therewith at the 
discretion of the Secretary of the Navy, including rental of civilian craft and 
hire of personal and other services, * * *. 

Since the grade of midshipman has been authorized in the Naval 
Reserve, although it exists in the Regular Navy only with respect to 
midshipmen appointed to the Naval Academy, and since midshipmen 
in the Naval Reserve are entitled to the same pay and allowances 
while on active duty or on training duty with pay as midshipmen 
of the Regular Navy, this office is not required to object to the pro- 
curement of subsistence and lodging for the midshipmen while on 
duty at the University under a legal and proper contract with the 
university at rates not in excess of the established rates charged for 
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like services furnished to other students at the university. If rations 
are commuted, the commutation rate is, of course, 75 cents per diem. 


(B-12134) 


OFFICERS AND EMPLOYEES—FEDERAL JURY SERVICE—MILEAGE, 
SUBSISTENCE, LEAVE OF ABSENCE, ETC. 


Section 2 of the act of June 29, 1940, Public, No. 676, which prohibits the receipt 
by a Federal employee of any “compensation” for jury service in a Federal 
court, does not preclude allowing to employees serving as jurors the mileage 
payments and meals and lodging in kind authorized by law for jurors, in addi- 
tion to their regular compensation as employees of the United States, but does 
preclude payment of the per diem allowance for each day’s attendance in 
court and for travel time prescribed by section 2 of the act of April 26, 1926. 

The “employees of the United States” entitled to court or jury leave of absence 
with pay under the act of June 29, 1940, Public, No. 676, when summoned to 
jury duty, are the regular permanent employees of the United States and not 
temporary, substitute, and “when actually employed” personnel. 


Acting Comptroller General Elliott to the Director, Administrative Office of 
the United States Courts, September 11, 1940: 


I have your letter of August 28, 1940, as follows: 


A letter has been received from the clerk of the United States District Court at 
Sioux Falls, South Dakota, copy of which is enclosed, requesting an interpretation 
of the act of June 29, 1940, Public, No. 676, Seventy-sixth Congress, which pro- 
vides for leave of absence with pay for any employee of the United States or of 
the District of Columbia, who may be called upon for jury service in any State 
court or court of the United States. 

Clerks of United States district courts certify upon order of court, for payment 
by the United States marshal of their respective judicial districts, fees and mileage 
of jurors, at the rates prescribed in title 28, sections 600, 600a, and 600b. 

The act of June 29, 1940, is silent with regard to mileage and per diem in lieu 
of subsistence for such jurors whose residences are not at the places of holding 
court, and it seems important that clerks of the United States courts should have 
definite instructions for their guidance, which instructions we shall not be in a 
position to issue until receipt of an interpretation of the application of this act. 

May we request that this matter be given preferred attention in order that we 
may have your ruling within the shortest possible time? This request for expe- 
ditious response is made for the reason that in many districts regular terms of 
court commence in September. 


The referred-to letter from the clerk of the United States District 
Court for the District of South Dakota, is dated August 14, 1940, and 
reads as follows: 


I have recently received a copy of the act approved June 29, 1940, being (Public, 
No. 676, 76th Congress, chapter 446, 3d session), and respectfully request 
instructions as to the interpretation thereof as follows: 

1. Does section 2 when correctly construed, mean that a Federal employee called 
for jury duty in a United States court, cannot be paid any sum whatsoever by 
the United States, either as per diem or mileage? 

2. Please advise how the clerk is to determine who comes within the classi- 
fication of “employee of the United States.” 


The act of June 29, 1940, Public, No. 676, 54 Stat. 689, provides as 
follows: 


That the compensation of any employee of the United States or of the District 
of Columbia who may be called upon for jury service in any State court or court 
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of the United States shall not be diminished during the term of such jury service 
by reason of such absence, except as provided in section 8, nor shall such period of 
service be deducted from the time allowed for any leave of absence authorized 
by law. 

Sec. 2. Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation for 
such service. 

Sec. 3. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period as such 
employee may be absent on account of jury service in the court of any State any 
amounts which such employee may receive from such State on account of such 
jury service. 

Section 1 of the statute provides that the compensation of an em- 
ployee shall not be diminished during jury service either in a United 
States or State court. The question here presented is limited to em- 
ployees who are called to jury service in United States courts; hence, 
section 3 of the statute has no application to the question thus pre- 
sented. The clear purpose and intent of the statute is that an employee 
of the United States shall receive his regular compensation or pay 
during the time he is absent on account of jury service and that the 
period of such service shall not be charged as annual leave. 

Section 2 of the above-quoted act does not prohibit payment to an 
employee of the United States who is required to travel away from 
his official headquarters or home to serve as a juryman in a United 
States court, of such allowances for travel and subsistence as may be 


authorized by law, in addition to his regular compensation as an 


employee of the United States—such traveling and subsistence allow- 
ances not being “compensation” or pay for services rendered. 

Section 277 of the Judicial Code, act of March 3, 1911, 36 Stat. 1164, 
provides as follows: 


Jurors shall be returned from such parts of the district, from time to time, 

‘as the court shall direct, so as to be most favorable to an impartial trial, and 

so as not to incur an unnecessary expense, or unduly burden the citizens of any 
part of the district with such service. 


Sections 600a and 600b of title 28, United States Code, provide as 
follows: 


600a. Per diem; mileage. Jurors and witnesses (other than witnesses who 
are salaried employees of the Government, and detained witnesses) in the United 
States courts, including the district court of Hawaii, the district court of Puerto 
Rico, and the Supreme Court of the District of Columbia, who attend, including 
those attending before United States commissioners, shall be entitled to a per 
diem for each day of actual attendance and for each day necessarily occupied in 
traveling to attend court, or upon the commissioner, and return home, and, in 
addition, mileage as provided in section 605b to 600d of this title. (Apr. 26, 1926, 
c. 183, § 1, 44 Stat. 323; May 17, 1932, c. 190, 47 Stat. 158.) 

600b. Amount of per diem and mileage for jurors. Jurors attending in such 
courts, or before such United States commissioners, shall receive for each day’s 
attendance and for the time necessarily occupied in going to and returning from 
the same $4, and 5 cents per mile for going from his or her place of residence to 
the place of trial or hearing, and 5 cents per mile for returning. (Apr. 26, 1926, 
c. 188, § 2, 44 Stat. 323.) 


or 
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The Judiciary Appropriatio, title IV, act of May 14, 1940, Public, 
508, contains the following item: 

Fees of jurors: For mileage and per diems of jurors; meals and lodging for 
jurors in United States cases when ordered by the court, and meals and lodging 
Efor jurors in Alaska, as provided by section 193, title II, of the act of June 6, 
1900 (28 U. §. C. 9, 557-570, 595, 596), and compensation for jury commissioners, 
$5 per day, not exceeding three days for any one term of court, $1,970,000; 
Provided, That the compensation of jury commissioners for the District of Colum- 
bia shall conform to the provisions of title 18, chapter 10, section 341, of the 
Code of the District of Columbia, but such compensation shall not exceed $250 
each per annum. 


Under these laws jurors in United States courts, generally, are 
entitled to (1) mileage at the rate of 5 cents per mile for traveling 
“from his or her place of residence to the place of trial or hearing 
and * * * for returning”; (2) $4 per diem for each day’s attend- 
ance in court and for time necessarily occupied in going to and from 
the same; and (3) meals and lodging in kind when ordered by the 
court, that is, meals and lodgings when the jurors are required to be 
kept together in the custody of a court official who arranges for their 
meals, etc. However, employees of the United States who are sum- 
moned to serve as jurors in a United States court may be paid only 
such allowances in addition to their compensation as are expressly 
authorized by law. 

Mileage and subsistence allowances such as those described under 
(1) and (3), supra, do not constitute compensation or pay for services 
rendered. Hence, such allowances to Federal employees serving as 
jurors are not prohibited by section 2 of the act of June 29, 1940; but 
the $4 per diem described under (2), supra, is a form of compensation 
for services rendered or for time spent in connection with each day’s 
attendance in court and in going to and from the same, and, therefore, 
payment of such per diem to Federal employees serving as jurors is 
clearly prohibited by said section 2 of the statute. Question (1) as 
presented by the clerk of the court is answered accordingly. 

Referring to question 2, the phrase “employee of the United States” 
appearing in the statute means a regular permanent employee of the 
United States excluding temporary, substitute, and “when actually 
employed personnel.” See decision of September 7, 1940, B-12030. 


(B-11300) 


COMPENSATION—OVERTIME—PER ANNUM EMPLOYEES OF THE 
NAVY DEPARTMENT—RATE, ETC. 


Section 5 (a) of the act of June 28, 1940, Public, No. 671, authorizing overtime 
compensation for certain per annum and other employees of the Navy De- 
partment, etc., fixes the basic length of the work day at 8 hours, and hence 
the hourly rate of overtime compensation for a per annum employee covered 
by said section is one and one-half times one-eighth of one three-hundred- 
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and-sixtieth of his annual salary even though his regular 40-hour workweek, 
as established by administrative action, consists of 4 days of 7 hours and 15 
minutes each, 1 day of 7 hours, and 1 day of 4 hours. 

A per annum professional employee of the Navy Department is entitled to 
overtime compensation under section 5 (a) of the act of June 28, 1940, 
Public, No. 671, for 4 hours work on a Saturday in addition to the 4 hours 
he is regularly required to work on that day as a part of his regular 
40-hour week, but he is not entitled to both overtime compensation and 
compensatory time under the Saturday half-holiday law of March 3, 1931 
for such overtime work. 


Acting Comptroller General Elliott to the Secretary of the Navy, September 12, 
1940: 


I have your letter of September 4, 1940, as follows: 


Reference is made to decision B—11300 of July 23, 1940, of the Acting Comp- 
troller General of the United States setting forth the basis on which the over- 
time compensation of a per annum employee should be computed under the provi- 
sions of section 5 (a) of Public Act 671—76th Congress, approved June 28, 
1940. 

The case cited in the decision involved an employee in the field service of 
the Navy Department whose per annum compensation is based on the statutory 
40-hour workweek, and the decision held that— 

“It would seem to be clear, however, that the per annum employee is paid 
his regular salary for working 5 days, during the workweek as established 
by administrative action, and that if work is in fact required of him on Satur- 
day it is overtime work which the law here under consideration provides that 
he should receive compensation on the basis of not less than time and one-half 
computed as therein indicated.” 

The Navy Department now has under consideration the question as to the 
applicability of said decision to per annum employees of the executive depart- 
ment of the Navy in Washington who are paid regular salaries for working 
5% days during the workweek established by administrative action. The 40- 
hour workweek thus established consists of 7 hours and 15 minutes on Mondays 
to Thursdays, inclusive, 7 hours on Fridays and 4 hours on Saturdays. 

Accordingly, decision is requested as to the method of computing the compen- 
sation of an assistant naval architect, Group P-3, employed in the executive 
department of the Navy in Washington, who is required to work an additional 
4 hours on Saturday making a total of 44 hours for the week, and also 
whether compensatory time should be allowed for such additional work under 
the Saturday half holiday law of March 3, 1931 (46 Stat. 1482; 5 U. S. C. see. 
26 (a)). 

The favor of such early consideration as may be practicable will be appre- 
ciated. 


Section 5 (a) of the act of June 28, 1940, Public, No. 671, 54 Stat. 
678, provides, in pertinent part, as follows: 


Notwithstanding the provisions of any other law, the regular working hours 
of the Navy Department and the Coast Guard and their field services shall 
be 8 hours a day or 40 hours per week during the period of the national 
emergency declared by the President on September 8, 1939, to exist: Provided, 
That under such regulations as the head of the Department concerned may 
prescribe, and where additional employees cannot be obtained to meet the 
exigencies of the situation, these hours may be exceeded: Provided further, 
That compensation for employment in excess of 40 hours in any administra- 
tive workweek computed at a rate not less than one and one-half times the 
regular rate shall be paid only to monthly, per diem, hourly, and piece-work 
employees, whose wages are set by the Act of July 16, 1862 (12 Stat. 587), 
as amended or modified; and also to professional and subprofessional em- 
ployees and to blueprinters, photostat and rotaprint operators, inspectors, super- 
visory planners and estimators, and supervisory progressmen, and assistants 
to shop and plant superintendents of the CAF service, as defined by the 
Classification Act of March 4, 1923 (42 Stat. 1488; U. S. C. 5, ch. 18), as 
amended: Provided further: That in determining the overtime compensation of 
per annum Government employees the pay for 1 day shall be considered to be 
one three-hundred-and-sixtieth of their respective per annum salaries; Provided 
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further: That the President is authorized to suspend, in whole or in part, for 
the War and Navy Departments and for the Coast Guard and their field services, 
during the period of the national emergency declared by him on September 8, 
1939, to exist, the provisions of the Act of March 3, 1931 (46 Stat. 1482; U. S. 
C. 5, 26 (a)), if in his judgment such course is necessary in the interest of 
national defense, * * * 

Any time worked on Saturday in excess of the regular weekly tour of 
duty of 40 hours, which tour, as stated in the third paragraph of 
your letter, includes 4 hours on Saturday, is overtime for which the 
employees of the classes mentioned in the second proviso of the above- 
quoted section of the act would be entitled to overtime compensation 
at the rate of one and one-half times the regular rate of compensa- 
tion. See decision of July 23, 1940, 20 Comp. Gen. 39. 

As the basic length of a workday for the purposes of the statute, 
supra, is fixed at 8 hours, the hourly rate of overtime compensation 
is one and one-half times one-eighth of one three-hundred-and-sixtieth 
of the annual salary. 

You do not set forth the annual salary rate of the employee men- 
tioned in the fourth paragraph of your letter, but, assuming that it 
is $3,200 per annum, the minimum salary rate of grade P-3, the em- 
ployee would be entitled to $6.66 overtime compensation for 4 hours 
overtime work on Saturday, that is, one and one-half times four- 
eighths of $8.89, which latter amount is one three-hundred-and- 
sixtieth of $3,200 per annum. See Salary Tables, 1929. 

The granting of both overtime compensation and compensatory 
time for overtime work on Saturday clearly would be inconsistent. 
Neither in the terms of the provision here involved nor in its legisla- 
tive history is there any indication of an intention to allow both 
benefits for overtime work on Saturday. You are advised, there- 
fore, that the employee mentioned in the fourth paragraph of your 
letter would not. be entitled to compensatory time in addition to over- 
time compensation for working in excess of four hours on Saturday. 


(B-11300) 


COMPENSATION—OVERTIME—PER ANNUM EMPLOYEES OF THE 
NAVY DEPARTMENT—THIRTY-FIRST DAY OF MONTH 


The classes of per annum employees of the Navy Department, etc., who are 
entitled to overtime compensation under the provisions of section 5 (a) of 
the act of June 28, 1940, Public, No. 671, may be paid such overtime com- 
pensation for overtime work performed on the thirty-first day of a month 
even though section 6 of the act of June 30, 1906, requires the exclusion of 
the thirty-first day of the month in computing the regular compensation of 
employees paid on a per annum or monthly basis. 


he Comptroller General Elliott to the Secretary of the Navy, September 12, 
1940: 


I have your letter of August 29, 1940, as follows: 


There is submitted for decision the question presented by the Commandant 
of the Navy Yard, New York, in his letter herewith of August 14, 1940, as to 
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the compensation payable to a civilian employee of the Naval Establishment 
whose compensation is fixed by law on an annual basis for work performed 
on the 31st day of a month. 

For your information in connection with the matter, there are enclosed copies 
of references (c) and (d) of the commandant’s letter, comprising alnavsta 
012305, July 1, 1940, and alnavsta 251408, July 25, 1940, respectively. 

The letter from the commandant of the Navy Yard, New York, 
dated August 14, 1940, reads as follows: 

Subject: Request for decision re certain civilian employees of the field service 
of the Naval Establishment called in to work on the 31st day of a month. 

References: (a) Act of June 30, 1906, annual salaries; computation of 

(b) Comptroller General’s Decision A63386, Sept. 14, 1935 
(c) Alnavsta 012305, July 2, 1940 
(d) Alnavsta 251408, July 25, 1940 

1. The references taken collectively admit of sufficient confusion, contradiction, 
and ambiguity to necessitate a definite authoritative opinion covering the 
following : 

(a) What, if any, compensation does a civilian employee of the Naval Bstab- 
lishment, whose compensation is fixed by law as on an annual basis, receive 
for work performed on the 31st day of a month? 

Specifically. When and as Arthur B. Russ, associate naval architect, pay 
No. C1210 at $3,600.00 per annum, is called in to work 4 hours on Aug. 31, 
1940, and who has already been paid in full for the month of August, i. e. one- 
twelfth of his annual salary, what compensation, if any, is he entitled to for 
the work performed on August 31, 1940? 

Section 5 (a) of the act of June 28, 1940, Public No. 671, 54 Stat. 
678, authorizes, among other things, the granting of overtime com- 
pensation for work in excess of 40 hours per week to certain classes 
of per annum employees mentioned in the act “at a rate not less than 
one and one-half times the regular rate,” and the basis for computing 
the regular rate of compensation for per annum employees is stated 
in the third proviso of said act as follows: 

* * * That in determining the overtime compensation of per annum 
Government employees the pay for one day shall be considered to be one three- 
lundred-and-sixtieth of their respective per annum salaries: * * * 

This proviso simply states the rule for computing the basic daily 
compensation on the basis of which the overtime rate of compensa- 
tion is to be computed in the case of the classes of per annum em- 
ployees entitled under the act to overtime compensation. Overtime 
compensation is payable to such employees for time worked in excess 
of 40 hours per week, and it is immaterial on what day of the month 
or week the overtime work is performed. The rule stated in the 
decision of September 14, 1935, 15 Comp. Gen. 208, to which reference 
is made, excluding the 3ist day of a month in computing the regular 
annual rate of compensation of employees paid on a monthly or 
annual basis under the terms of section 6 of the act of June 30, 1906, 
34 Stat. 763, does not operate to preclude payment of overtime com- 
pensation for overtime work performed on the 31st day of a month. 
Hence, the employee mentioned in the letter from the commandant 


would be entitled to $7.50 overtime compensation for the 4 hours 
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overtime work performed on Saturday, August 31, 1940—assuming, 
of course, that the regular tour of duty does not include work on 
Saturday. See decision of July 23, 1940, 20 Comp. Gen. 39. 


(B-12172) 


LEAVES OF ABSENCE—ANNUAL—CONCURRENT PAYMENT AS NAVAL 
RESERVIST ON ACTIVE DUTY 


A civilian employee member of the Naval Reserve ordered, with his consent, to 
active duty with the regular Navy pursuant to Executive Order No. 8245, 
dated September 8, 1939, may be paid the salary of his civilian position 
for the period of annual leave to his credit at the time he reported for 
active duty and, also, for the same period, pay and allowances as an 
officer of the Naval Reserve on active duty. Decision of August 29, 1940, 
B-11916, 20 Comp. Gen. 118, relating to members of the Officers’ Reserve 
Corps of the Army, distinguished. 


Acting Comptroller General Elliott to the Federal Works Administrator, 
September 13, 1940: 


I have your letter of August 28, 1940, as follows: 


Pursuant to the provisions of Executive Order No. 8245 of September 8, 1989, 
Arthur C. Eberhard, an employee of the Public Works Administration and also 
a lieutenant commander of the United States Naval Reserve, was ordered, with 
his consent, to active duty in the Navy. 

There is attached a certified copy of the Navy Department Order, the third 
endorsement of which evidences that the employee reported for active duty at the 
Naval Air Station, Corpus Christi, Texas, on July 15, 1940. 

As of the close of business July 14, 1940, Mr. Eberhard had a credit of 66 days, 
4 hours accumulated and current accrued annual leave that it was not practical 
for him to use prior to his entrance on duty in the Navy. Under existing law the 
Public Works Administration expires on June 30; 1941, and the possibility that 
the employee will return to a civilian position without a break in service after the 
completion of his tour of duty in the Navy, permitting a restoring of the leave to 
his credit, is remote. He has accordingly applied for leave without pay after 
the annual leave is exhausted, and the question arises as to the existence of 
authority to pay for the annual leave at the same time the employee is receiving 
pay and allowances while on active duty with the Navy. 

Section 4 of the Naval Reserve Act of June 25, 1988 (52 Stat. 1176), provides 
in pertinent part as follows: 

“* * * That no existing law shall be construed to prevent any member of 
the Naval Reserve from accepting employment in any civil branch of the public 
service nor from receiving the pay and allowances incident to such employment 
in addition to any pay and allowances to whict he may be entitled under the 
provisions of this act * * *.” 

Section 5 of the act provides that any member of the Naval Reserve may be 
ordered te active duty by the Secretary of the Navy in time of war or when in 
the opinion of the President a national emergency exists, and section 7 provides 
that members of the Naval Reserve shall receive the same pay and allowances as 
are received by members of the regular Navy. It therefore appears to this office 
that the pay and allowances received while performing active duty in the regular 
Navy pursuant to Executive Order No. 8245 are the same pay and allowances 
to which the officers are entitled under the provisions of the Naval Reserve Act of 
June 25, 1988; and as section 4 of the said act renders inoperative the statutes 
prohibiting the payment of dual compensation, there would be no. legal bar to 
granting the employee's application for annual leave with pay at the same time he 
is receiving pay and‘ allowances as a member of the Naval Reserve ordered to 
aetive duty. 

In your decision to this office of April 18, 1940 (19 Comp. Gen: 880), section 4 
of the Naval Reserve Act was cited as a basis for holding that Lieutenant Sidney 
A. Huguenin, an employee of the Public Works Administration and a member of 
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the Naval Reserve, could be paid for annual leave at the same time he was 
receiving pay and allowances as a member of the Naval Reserve on active duty. 
However, in this case it appears that the officer was performing active duty in 
the Naval Reserve, and not in the regular Navy, the pay and allowances being 
chargeable to the appropriation “Naval Reserve, 1940,” and some doubt arises as 
to whether this decision would apply to employees ordered to duty in the regular 
Navy under the provisions of Executive Order No. 8245, particularly in view of 
your decision of December 5, 1939, to the Secretary of Commerce (19 Comp. Gen. 
552). While this latter decision concerned a forfeiture of leave no longer in- 
volved since section 9 of the leave regulations has been amended, still it was 
stated therein that “the employee was required to apply for leave without pay,” 
and no consideration was given to the possibility that the employee might have 
been paid for the annual leave before leave without pay was granted. 

In connection with the liquidation of the Public Works Administration, numer- 
ous employees who are members of the Naval Reserve, anticipating an early 
termination of their services, are soliciting and accepting active duty in the 
Navy under the provisions of Executive Order No. 8245, and, relying on your deci- 
sion in the Huguenin case, are applying for annual leave with pay until their 
accumulated leave is exhausted, notwithstanding the same will run concurrently 
with the receipt of the Navy pay. 

In order to remove any doubt in the particular case presented and as a guide 
in similar cases, it is requested that you advise me if employees who are mem- 
bers of the Naval Reserve may be carried on the pay roll and paid for annual 
leave after they have entered on a pay status in the Navy under orders issued 
pursuant to Executive Order No. 8245 of September 8, 1989. 


The order issued to Lt. Comdr. Arthur C. Eberhard is dated July 
2, 1940, and reads as follows: 


JULY 2, 1940. 

From: The Chief of the Bureau of Navigation. 

To: Lieutenant Commander Arthur C. Eberhard, CEC-V(S) USNR, 2970 
Sheridan Road, Chicago, Illinois. 

Via: The Commandant, Ninth Naval District. 

Subject: Active duty with full pay and allowances—chergeable against ap- 
propriation, “Pay, Subsistence, and Transportation of Naval Personnel.” 

References: (a) Executive Order of September 8, 1939. (b) Naval Appro- 
priation Act for current fiscal year. 

Enclosures: (A) Affidavit re pension or disability allowance. (B) N. Nav. 17. 

1. Subject to your consent and to the execution of enclosure (A), and in ac- 
cordance with the authority contained in references (a) and (b), you will pro- 
ceed for physical examination as directed in first endorsement hereon. If found 
not physically qualified, you will proceed to your home and consider further 
directions herein canceled. In this event, or if you do not consent to this duty, 
return these orders to the Bureau of Navigation, via the commandant. If found 
physically qualified, you will proceed and report for active duty as indicated 
below : 

To Corpus Christi, Texas, and to the Officer in Charge of Construction, Naval 
Air Station, at that place, for active duty, reporting by letter to the Com- 
mandant, Eighth Naval District. 


The rule stated in decision of April 18, 1940, 19 Comp. Gen. 880, to 
which you refer, is as follows (quoting from the syllabus) : 

A civilian employee member of the Naval Reserve, on active duty other than 
for “training” under the act of June 25, 1938, 52 Stat. 1175, who has sufficient 
annual leave to his credit to cover the required period of absence from his civilian 
position, may be paid the compensation of his civilian position for such leave, as 
well as his pay and allowances as a Reservist. Decisions relating to members of 
the Officers’ Reserve Corps of the Army, distinguished. 

The rule stated in decision of December 5, 1939, 19 Comp. Gen. 552, 
to which, also, you refer, has been rendered inoperative by section 9 
of the Annual Leave Regulations, as amended by Executive Order No. 
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5384, dated March 29, 1940, made retroactively effective to July 1, 1936, 
hy section 21 of the regulations. See in that connection the conclud- 
ing paragraph of 19 Comp. Gen. 880, beginning at foot of page 884. 

Executive Order No, 8245, dated September 8, 1939, provides, in 
pertinent part, as follows: 


Whereas a proclamation issued by me on September 8, 1939, proclaimed that » 
national emergency exists in connection with and to the extent necessary for the 
proper observance, safeguarding, and enforcing of the neutrality of the United 
States and the strengthening of our national defense within the limits of peace- 
time authorizations; * * * 

+. a * - 7 . * 


Now, therefore, by virtue of the authority vested in me by * * * the act 
of June 25, 1938, title I, section 5 (U. S. C., Supp. title 34, section 853c), * * * 
it is hereby ordered as follows: 

* 1 * 7” 7 * me 


4. The Secretary of the Navy is also authorized to order to active duty such 
officers and men of the Naval Reserve and Marine Corps Reserve other than trans- 
ferred members of the Fleet Reserve and the Fleet Marine Corps Reserve, in- 
cluding aviation cadets, as he may deem necessary and as agree voluntarily to 
serve. 


Section 5 of the Naval Reserve Act of June 25, 1938, 52 Stat. 1176, 
provides in part as follows: 


Any member of the Naval Reserve, including those on the honorary retired 
list created by section 309, title III, of this act, or who may have been retired, 
may be ordered to active duty by the Secretary of the Navy in time of war 
or when in the opinion of the President a national emergency exists and muy 
be required to perform active duty throughout the war or until the national 
emergency ceases to exist; but in time of peace, except as otherwise provided 
in this act, he shall be ordered to or continued on active duty with his own 
consent only: * * * 

As stated by you, section 7 of the act fixes the pay and allowances 
to which officers of the Naval Reserve on active duty are entitled. 
The pay and allowances on active duty of Lieutenant Commander 
Eberhard would not be payable from the appropriation “Naval Re- 
serve, 1940” as you state. See in that connection, the item “Naval 
Reserve personnel on active duty” appearing in the act of June 11, 
1940, Public, No. 588, page 13, 54 Stat. 276. However, nothing ap- 
pears in the appropriation act justifying any conclusion other than 
that members of the Naval Reserve on active duty with the Navy are 
entitled to their pay and allowances under the provisions of the 
Naval Reserve Act of 1938. 

It is clear, therefore, that the rule stated above from the decision 
of April 18, 1940, 19 Comp. Gen. 880, is applicable in this case. That 
is to say, by virtue of section 4 of the Naval Reserve Act of June 25, 
1938, quoted in your letter, Lieutenant Commander Eberhard is en- 
titled to the salary of his civilian position for the period of annual 
leave to his credit at the time he reported for active duty with the 
Navy as a member of the Naval Reserve and, also, for the same 
period, to the pay and allowances as an officer of the Naval Reserve 
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on active duty, notwithstanding the provisions of the dual compen- 
sation acts of May 10, 1916, 39 Stat. 120, as amended, and July 31, 
1894, 28 Stat. 205, as amended. It is to be understood, of course, 
that he is not entitled to any military leave of absence with pay from 
his civilian position by reason of the active naval service performed 
pursuant to the order issued to him in this instance. See the decision 
of April 18, 1940, supra. Compare the decision of August 29, 1940, 


B-11916, 20 Comp. Gen. 118, applicable to members of the Officers’ 
Reserve Corps of the Army. 


(B-12165) 


LEAVES OF ABSENCE—SICK—ACT, MARCH 14, 1936—ADVANCES— 
ADJUSTMENT UPON SEPARATION FROM SERVICE 


The terms of the Uniform Sick Leave Regulations effective March 2, 1940, are 
controlling in determining whether an employee separated from the service 
after that date is chargeable for overdrawn sick leave taken before that 
date, but the amount to be refunded for the excess leave must be computed 
under the regulations in effect when the leave was taken and, hence, is 


required to include compensation for Sundays, holidays, and nonwork days. 
18 Comp. Gen. 383, amplified. 


Acting Comptroller General Elliott to the Secretary of Agriculture, September 
16, 1940: 


I have your letter of August 31, 1940, as follows: 


There is transmitted herewith supplemental pay-roll voucher No. 603, Farm 
Credit Administration, in favor of Mrs. Mary T. Glover, covering salary due her 
as junior file clerk at $1,620 a year, from June 1 to 19, 1940, inclusive, approved 
administratively in the net amount of $82.50, subject to reduction on account of 
advanced annual and sick leave in the amount of $79.87. There is inclosed also 
a Preaudit Difference Statement issued by your Audit Division on July 31, 
1940. 

Mrs. Glover’s services as junior file clerk were terminated as at the close of 
business on June 19, by voluntary resignation.- Since the termination date was 
subsequent to March 2, 1940, the effective date of the annual and sick leave regula- 
tions approved by the President on March 29, 1940 (Executive Orders Nos. 8384 
and 8385), the amount recoverable from her on account of advanced annual and 
sick leave has been determined in accordance with section 4 (b) of the annual 
leave regulations and section 11 of the sick leave regulations. Although the leave 
was actually taken prior to March 2, 1940, she has been charged, for the purpose 
of refund, only with salary paid for each day on which she would otherwise have 
worked and received pay. Accordingly, no charge has been made for Sundays, 
since her regular tour of duty did not require that she work on Sundays, and 
compensation for four hours, rather than for a full day, has been charged for 
Saturdays. This method of calculation has been followed on the basis that the 
regulations in force at the date of the separation from the service govern, rather 
than the regulations in force at the time the excess or overdrawn leave was taken. 

The Preaudit Difference Statement of July 31, 1940, directs that since the 
excess leave was actually taken prior to March 2, 1940, the effective date of the 
amended leave regulations, recovery must be made for Sundays, holidays, and 
nonwork days occurring within the period of overdrawn leave. However, the 
pertinent sections of the leave regulations embodied in the amendment which 
became effective on March 2, 1940,are substantially different from the same 
sections which were given consideration in your decision of October 27, 1938, in 
that the rule for charging an employee in a case of this kind for excess annual 
and sick leave is set forth in complete detail, and the regulations make no quali- 
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fication that these detailed rules be applied only where the excess leave was 
taken on and after March 2, 1940. 


In view of the substantial change in the regulations since your decision of 
October 27, 1988, it is deemed advisable to request your formal decision in the 
matter, for use in other similar cases and to meet the expressed wish of Mrs. 
Glover that your ruling be obtained before the amount recoverable from her is 
finally fixed. 


The supplemental pay roll in question, presented with your letter, 
contains the following notations: 
Res. (vol.) c. 0. b. 6/19/40. Deduction of 18 days 2% hrs. salary covering refund 
of unaeccrued sick and annual leave granted as follows: 
Sick leave—22 days 6% hrs.: 1:00 p. m. Oct. 44:15 p. m. Oct. 24, 1939; 


8:30 a. m. Dec. 16-12: 00 m. Dec. 18, 1939 


Annual leave—i day 1 hr: 3:15-4:15 p. m. "Feb. 14, 1940; 8: 30-4: 15 p. m. 
Feb. 23, 1940. 


Paid on D. O. Vo. Nos. 568968, 673656, 1008853, 1277722 and 1355212. See also 
D. O. Vo. Nos. 2040111 and 2152845 (6/1-15 and 6/16-30, 1940) 

In the preaudit of said pay-roll voucher an exception was taken as re- 
flected in the referred-to Preaudit Difference Statement of July 31. 
1940, as follows: 

Voucher returned without certification. 

Where it is determined that the character of the separation from the service, 
whether before or after March 2, 1940, requires a refund covering overdrawn 
sick leave, the compensation is required to be computed in accordance with the 
Regulations in force when the sick leave was taken. That is, if such leave were 
taken prior to March 2, 1940, Sundays, holidays, and nonwork days occurring 
within a period of overdrawn sick leave must be charged. 18 Comp. Gen. 883. 

Inasmuch as leave is overdrawn in the amount of 24 days and 45 minutes, 
whereas, salary is due for only 19 days, there remains a net overpayment of 
$22.03 (5 days, 45 min. at $1,620 per annum). 

It is requested that proper steps be taken to collect the indebtedness and that 
this office be advised when and in what. manner the indebtedness has been 
collected. 

As the overdrawn annual leave was taken on regular work days, 
Wednesday, February 14, 1940, and Friday, February 23, 1940, no 
question was raised in respect of the amount to be refunded under the 
applicable annual leave regulations. Hence, the action taken by this 
office in the preaudit of the voucher related solely to the basis on which 
the amount to be refunded for overdrawn sick leave had been adminis- 
tratively computed, the periods involved including Saturdays and 
Sundays. 

Sections 11 and 12 of the Sick Leave Regulations, Executive Order 
No. 8385, dated March 29, 1940, excluding Sundays, holidays, and 
nonwork days from sick leave, were made effective on and after March 
2, 1940, the date of the act excluding such days from sick leave. 54 
Stat.38. (Seesection 25oftheregulations.) Prior to March 2, 1940, 
the provisions of the sick leave act of March 14, 1936, 49 Stat. 1162, 
and of sections 11 and 12 of the Sick Leave Regulations, Executive 
Order No. 7846, dated March 21, 1938, effective January 1, 1938, 


required that Sundays, holidays, and nonwork days oecurring within 
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a period of sick leave be charged as sick leave and refund for over- 
drawn sick leave was required to be computed accordingly. 

The decision of October 27, 1938, 18 Comp. Gen. 383, held as follows: 

The amount to be charged employees, separated from the service under condi- 
tions which require charging them with excess or overdrawn leave, should be 
computed in accordance with the leave regulations in force when the excess or 
overdrawn leave was taken, but, in determining whether employees are separated 
under conditions which do or do not require charging them for such leave, the 
regulations in force at the date of separation from service must govern, regardless 
of the time when the excess or overdrawn leave was taken, and where the 
separations are on or after January 1, 1988, and of such type as to relieve the 
employees from making refund for overdrawn or excess annual leave under the 
provisions of the Uniform Annual Leave Regulations effective on that date, it is 
immaterial whether such leave was taken prior or subsequent to January 1, 1938. 

In other words, the date of separation is material only in connection 
with determining whether the reason for the separation does or does 
not require a refund under the terms of the regulations in force at the 
time of separation and is not controlling as to the basis on which the 
refund shall be computed, which is controlled by the regulations in 
force when the overdrawn leave was taken. 

The quoted decision is applicable in respect of the changes made 
in the regulations effective March 2, 1940, required by the act of 
that date. Therefore, in any case where it is determined that the 
character of the separation from the service, whether before or after 
March 2, 1940, requires a refund covering overdrawn sick leave, the 
compensation is required to be computed in accordance with the regu- 
lations in force when the excess leave was taken. That is if such leave 
were taken prior to March 2, 1940, Sundays, holidays, and nonwork 
days occurring within a period of overdrawn sick leave must be 
charged, but if such leave were taken on and after March 2, 1940. 
Sundays, holidays, and nonwork days are not required to be charged 
as sick leave. 

As the overdrawn sick leave in the case presented was taken prior to 
March 2, 1940—in October and December, 1939—the amount to be 
refunded is required to include compensation for Sundays, holidays, 
and nonwork days, in accordance with the applicable regulations in 
force when the leave was taken. 

The preaudit action was correct and is hereby affirmed. The unpaid 
voucher is returned herewith. 


(B-12219) 


CONTRACTS—OPEN-MARKET PURCHASES—INTERPRETATION OF 
LIMITATION PROVISIONS 


While the Federal Security Agency Appropriation Act, 1941, includes the 
appropriation for the Civilian Conservation Corps, the provision in said 
act permitting purchases of $100 or less from any funds appropriated there- 
by without regard to the requirements of section 3709, Revised Statutes, 
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as to advertising for competitive bids, does not repeal or otherwise affect 
the provision in section 11 of the act of June 27, 1937, permitting purchases 
of $300 or less in connection with the activities of the Civilian Conserva- 
tion Corps without regard to section 3709, Revised Statutes. 


dcting sputter General Elliott to the Secretary of Agriculture, September 


I have your letter of September 5, 1940, as follows: 


Reference is made to the appropriation for the Civilian Conservation Corps in 
act approved June 26, 1940 (Public, No. 665). 

The Civilian Conservation Corps appropriation, stated as being “For all 
authorized and necessary expenses to carry into effect the provisions of the 
act entitled, ‘An act to establish a Civilian Conservation Corps, and for other 
purposes’ approved June 28, 1937, as amended,” is contained in title II of 
the June 26 act which title at the close thereof contains a provision that section 
3709 of the Revised Statutes shall not be construed to apply to any purchase 
with funds appropriated under this title when the aggregate amount involved ir 
such purchase does not exceed the sum of $100. Section 11 of the 1937 act 
establishing the corps provides that in incurring expenditures the provisions of 
section 3709, Revised Statutes, shall not apply to any purchase or service when 
the aggregate amount involved does not exceed the sum of $300. 

There arises the question whether the provision in the June 26 act that sec- 
tion 3709 shall not apply to purchases with funds appropriated under title II 
thereof when the amount does not exceed $100 has any application to the Civilian 
Conservation Corps appropriation in view of the fact that section 11 of the act 
creating the corps provides that in incurring expenditures section 3709 shall 
not apply to any purchase or service when the aggregate amount involved 
does not exceed $300. The two provisions do not appear incompatible since the 
exemption from competition of all purchases in excess of $100 is not affected 
by an independent exemption in greater amount applying to part of the funds. 

Since a considerable amount of Civilian Conservation Corps funds is allotted 
to this Department for expenditure, I should appreciate your early decision 
whether these funds are subject to an open market limitation of $100, as pro- 
vided in the appropriation act, or of $300, as provided in the act establishing 
the Civilian Conservation Corps. 


Section 11 of the act of June 28, 1937, 50 Stat. 321, entitled “An 
act to establish a Civilian Conservation Corps, and for other pur- 
poses,” provides: 


The Chief of Finance, War Department, is hereby designated, empowered, and 
directed, until otherwise ordered by the President, to act as the fiscal agent 
of the Director in carrying out the provisions of this act: Provided, That funds 
allocated to Government agencies for obligation under this act may be ex- 
pended in accordance with the laws, rules, and regulations governing the usual 
work of such agency, except as otherwise stipulated in this act :Provided further, 
That in incurring expenditures, the provisions of section 3709, Revised Statutes 
(U. S. C., 1934 ed., title 41, sec. 5), shall not apply to any purchase or service 
when the aggregate amount involved does not exceed the sum of $300. 


The Federal Security Agency Appropriation Act, 1941—title II of 
the act approved June 26, 1940, Public, No. 665—which makes appro- 
priations for the Civilian Conservation Corps and several other 
agencies, contains the following provision: 

Section 3709 of the Revised Statutes * * * shall not be construed to 


apply to any purchase with funds appropriated under this title when the aggre- 
gate amount involved in such purchase does not exceed the sum of $100. 


The first of the above-quoted provisions relates to all expenditures 
incurred under the act of June 28, 1937, and is in the nature of per- 
manent legislation in effect amending section 3709, Revised Statutes, 
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insofar as such expenditures are concerned. The second of said pro- 
visions relates to the appropriations made in the act of June 26, 1940. 
It is not a restriction on the use of said appropriations but exempts 
or excepts from the provisions of section 3709, Revised Statutes, all 
purchases under said appropriations when the aggregate amount in- 
volved in the purchase does not exceed the sum of $100. As above 
noted the act containing this provision made appropriations for several 
establishments other than the Civilian Conservation Corps and it con- 
tains nothing to indicate an intent to repeal or supersede the specific 
provision in the act of June 28, 1937, relating to all expenditures 
incurred in carrying out the provisions of said act; and the two pro- 
visions are not in conflict, the permission to make purchases up to $100 
without advertising during the fiscal year 1941 under any of the 
appropriations made in said act of June 26, 1940, not being in conflict 
with the broader permanent exemption applicable generally to ex- 
penditures in connection with the activities of the Civilian Conserva- 
tion Corps, Also, it is noted that the first paragraph of title IT of 
the said act of June 26, 1940, authorizes the Federal Security Admin- 
istrator to employ certain services up to $2,500 in amount without re- 
gard to section 3709, Revised Statutes. Manifestly, this provision is 
not to be regarded as nullified or affected by the provision appearing 
later in the same act relative to procurement, not in excess of $100. 

Accordingly, the provision in the Federal Security Agency Appro- 
priation Act, 1941, permitting purchases from any funds appropriated 
under that act without regard to section 3709, Revised Statutes, when 
the amount does not exceed $100, does not repeal or otherwise affect 
the provision in section 11 of the act of June 27, 1937, 50 Stat. 321, 
permitting expenditures incurred in connection with the activities of 
the Civilian Conservation Corps for purchases or services without 
regard to section 3709, Revised Statutes, when the amounts thereof do 
not exceed $300. 


(B-12291) 


CIVILIAN EMPLOYEES ORDERED TO ACTIVE MILITARY DUTY— 
LEAVES OF ABSENCE, ETC. 


Civilian employee members of the Officers’ Reserve Corps of the Army, the 
National Guard, and the Naval Reserve are not entitled to any military 
leave of absence with pay while on active duty with the Army and Navy 
in accordance with the provisions of Public Res. No. 96, August 27, 1940, as 
distinguished from annual training duty. 

The prohibition in section 2 of the act of July 31, 1894, against holding two 
positions where the annual compensation of one amounts to $2,500, does 
not require that civilian employees vacate their civilian positions when 
ordered to active military duty in accordance with the provisions of Public 
Res. No. 96, August 27, 1940, as amended, by reason of being members of the 
Officers’ Reserve Corps of the Army, or of the National Guérd, since under 
the terms of said resolution they are entitled to be considered as on fur- 
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lough or leave of absence from their civilian positions during their active 
military service. 

A member of the Officers’ Reserve Corps who is ordered to active duty with the 
Army—as distinguished from training duty—and whose salary as a civilian 
employee of the Government exceeds $2,000 per annum, is subject to the 
dual compensation payment prohibition of section 6 of the act of May 10, 1916, 
as amended, and therefore may not be paid compensation as a civilian 
during the period he receives active duty pay with the Army, notwith- 
standing he has to his credit accrued unused annual leave in his civilian 
position. 

Where a civilian employee member of the Officers’ Reserve Corps of the Army 
has been ordered to active duty with the Army in accordance with Public 
Res. No. 96, August 27, 1940, and his civilian position is not a statutory 
office but one administratively created under a lump sum appropriation, 
there may be administratively created an additional identical position which 
may be filled either by a temporary or probational indefinite appointment 
during his absence. 

The provisions of the Dual Compensation Act of May 10, 1916, as amended, do 
not prohibit the granting of leave without pay to a civilian employee for 
the purpose of accepting active military duty with the Army as a member 
of the Officers’ Reserve Corps. 

Under the proviso to section 4 of the Naval Reserve Act of June 25, 1938, a 
civilian employee member of the Naval Reserve on active duty with the 
Navy may receive the compensation of his civilian position during annual 
leave and, also, for the same period, active duty pay and allowances as 
an officer of the Naval Reserve on active duty. 

Under the proviso to section 4 of the Naval Reserve Act of June 25, 1988, a 
civilian employee member of the Naval Reserve on active duty with the 
Navy is exempted from the prohibition in section 2 of the act of July 31, 
1894, against holding two positions where the annual compensation of one 
amounts to $2,500. 

A civilian employee member of the National Guard called into active military 
service of the United States is subject to the dual compensation payment 
prohibition of section 6 of the act of May 10, 1916, as amended, and, there- 
fore, may not be paid civilian compensation for any period he receives active 
duty pay with the Army if the combined rate exceeds $2,000, even though 
he has accrued unused annual leave to his credit in his civilian position. 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, September 18, 1940: 


I have your letter of September 10, 1940, as follows: 


An employee of this Commission, the Associate Chief of the Investigations 
Division, P—6, $5,600 per annum, who is also a major in the Officers’ Reserve 
Corps (total pay and allowances approximately $5,300), may receive an early 
call to active duty, and the Commission, therefore, desires information concern- 
ing leaves of absence which may be granted to him if he is ordered to active 
military duty for an extended period beyond the 15 days for military leave. 

Section 2 of the act of July 31, 1894, 28 Stat. 205, reads as follows: 

“No person who holds an office the salary or annual compensation attached 
to which amounts to the sum of $2,500 shall be appointed to or hold any other 
office to which compensation is attached unless specifically heretofore or here- 
after specially authorized thereto by law.” 

In view of the above statutory prohibition this office requests to be advised: 
(1) Whether it is authorized to grant to the employee in question leave without 
pay during the period he may be ordered to active military duty; (2) if this 
question is answered in the affirmative is there any limitation on the amount 
of such leave that may be granted; (3) may this employee be granted annual 
leave with pay to which he may be entitled while away from his civilian posi- 
tion for active military duty without violating the provisions of the act of 
July 31, 1894, supra? 

You will note that should this employee be permitted to take leave without 
pay while on active military duty section 9 (bh) of the Annual Leave Regulations 
would preserve his accumulated and current aecrued leave. 

If extended leave without pay may be granted this employee for the purpose 
of accepting active duty with the Officers’ Reserve Corps may his position be 
filled during his absence by creating an additional identical position, or by creat- 
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ing an “acting” position (the “acting” position to be dropped when the regular 
employee returns to his position), and filling such position either by temporary 
or probational indefinite appointment? 

Section 6 of the act of May 10, 1916, 30 Stat. 120 provides: 

“That unless otherwise specially authorized by law, no money appropriated 
by this or any other act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum * * *.” 

Do the provisions of this*act prohibit the granting of leave without pay to 
a civilian employee receiving less than $2,500 per annum for the purpose of 
uecepting active military duty with the Officers’ Reserve Corps? 

Would a different ruling be made on the above questions should leave of 
absence be requested fer active duty with the Naval Reserve, National Guard, 
or any of the several reserve organizations? 

The act of August 27, 1940 (Pub. Res. No. 96, 76th Cong.) authorizing the 
President to call out the National Guard and other reserve units for active 
military duty will bring up numerous cases of this kind, and the Commission 
would like to have the whole question decided at one time. Your early con- 
sideration of the questions presented will be appreciated. 


Since the date of your submission there has been enacted the Selec- 
tive Training and Service Act of 1940, approved September 16, 1940, 
section 8 (d) of which, as hereinafter set forth, has an important 
bearing upon the question concerning the application of the 1894 act, 
quoted in your letter. 

Sections 1 and 2 of Public Resolution No. 96, approved August 27, 
1940, provides as follows: 


That during the period ending June 30, 1942, the President be, and is hereby, 
authorized from time to time to order into the active military service of the 
United States for a period of twelve consecutive months each, any or all 
members and units of any or all reserve components of the Army of the United 
States (except that any person in the National Guard of the United States 
under the age of 18 years so ordered into the active military service shall be 
immediately issued an honorable discharge from the National Guard of the 
United States), and retired personnel of the Regular Army, with or without 
their consent, to such extent and in such manner as he may deem necessary for 
the strengthening of the national defense: Provided, That the members and 
units of the reserve components of the Army of the United States ordered into 
active Federal service under this authority shall not be employed beyond the 
limits of the Western Hemisphere except in the territories and possessions of 
the United States, including the Philippine Islands. 

Sec. 2. All National Guard, Reserve, and retired personnel ordered into the 
active military service of the United States under the foregoing special author- 
ity, shall from the dates on which they are respectively required by such 
order to report for duty in such service, be subject to the respective laws and 
regulations relating to enlistments, reenlistments, employment, conduct, rights, 
and privileges, and discharge of such personnel in such service to the same 
extent in all particulars as if they had been ordered into such service under 
existing general statutory authorizations. [Italics supplied.] 


Also, section 3 (a) of the act designates as “active duty” the service 
to be performed under orders issued pursuant to said resolution. 

The first paragraph of your letter would indicate that you assume 
civilian officers and employees of the Government who are called for 
active military service under the provisions of the quoted statute 
will be entitled to military leave of absence (not exceeding 15 days) 
with pay. In decision of November 21, 1939, 19 Comp. Gen. 513, it 
was held as follows (quoting from the syllabus) : 


Members of the Officers’ Reserve Corps who are also civilian Government 
employees, are not entitled to military leave without loss of time or pay when 
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they are ordered for indefinite duty with the Regular Army in an emergency, 
the Officers’ Reserve Corps military leave act of May 12, 1917, 40 Stat. 72, 
being limited in its application to the regular annual training periods of not 
to exceed fifteen days in each calendar year to which such officers are authorized 
to be ordered without their consent. 

See, also, decision of June 28, 1916, 22 Comp. Dec. 704, wherein it 
was held as follows (quoting from the syllabus) : 

Oflicers or employees of the United States who are members of the National 
Guard and are called out, not for “field or coast defense training” under the 
uct of June 3, 1916 [89 Stat. 203], but by order of the President, for the 
National defense, are not entitled, while in camp pending their muster into 
the military service of the United States, to “military” leave from their civil 
employment, but may receive their regular salaries as such civil officers or 
employees for such period prior to their muster in as is covered by the regular 
annual leave that may be granted them under existing law, provided the act 
of May 10, 1916, relative to additional compensation, is not thereby violated. 
Also, reference is made to 16 Comp. Gen. 1103; 18 id. 94; and decision 
of August 29, 1940, B-11916, 20 Comp. Gen. 118. 

In accordance with the above decisions I have to advise that all 
military leave of absence with pay is limited to periods of annual 
training as distinguished from active duty. Under the plain terms 
of Public Resolution No. 96, approved August 27, 1940, quoted in 
pertinent part above, members of the Officers’ Reserve Corps of the 
Army and members of the National Guard when called to military 
service thereunder would be on active military duty with the Army, 


as distinguished from annual training duty, and, accordingly, they 


would not be entitled to any military leave of absence with pay. 
The same rule is applicable to members of the Naval Reserve who 
are called to active duty as distinguished from training duty. See 19 
Comp. Gen. 880. 

Section 3 (b) and (c) of Public Resolution No. 96, as amended by 
the Selective Training and Service Act of 1940, approved September 
16, 1940, provide, in pertinent part, as follows: 


(b) In the case of any such person who, in order to perform such active duty 
or such service, has left or leaves a position, other than a temporary position, in 
the employ of any employer and who (1) receives such certificate, (2) is still 
qualified to perform the duties of such position, and (3) makes application for 
reemployment within forty days after he is relieved from such active duty or 
service— 

(A) If such position was in the employ of the United States Government, its 
Territories or possessions, or the District of Columbia, such person shall be 
restored to such position or to a position of like seniority, status, and pay ; 
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(c) Any person who is restored to a position in accordance with the pro- 
visions of paragraphs (A) or (B) of subsection (b) shall be considered as having 
been on furlough or leave of absence during his period of active military service, 
shall be so restored without loss of seniority, shall be entitled to participate in 
insurance or other benefits offered by the employer pursuant to established rules 
and practices relating to employees on furlough or leave of absence in effect with 
the employer at the time such person was ordered into such serivce, and shall 
not be discharged from such position without cause within one year after such 
restoration. 
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Section 5 of the cited public resolution provides: 


All laws and parts of laws in conflict herewith are hereby suspended to the 
extent that they may be in conflict with any provision hereof. 

In 24 Comp. Dec. 604, it was held as follows (quoting from the 
syllabus) : 

Where an assistant United States district attorney, who was an officer of the 
National Guard of a State, was mustered into the Federal service as a major at 
a salary in excess of $2,500 per annum, he was precluded under the act of July 31, 
1894, from continuing to hold the civil offiee and eannot be paid the salary thereof 
for any period after muster into the military serviee, whether he be granted 
leave of absence from the civil office or otherwise. 

In the text of that decision, following the quotation of the 1894 act, 
on page 605, it was stated : 

It will be seen from: the above that the law prehibits the appointment to an 
office when the appointee continues to hold an office the compensation of which 
is $2,500 or over. By accepting a commission as major and serving thereunder, 
thus electing to hold this military office with salary in excess of $2,500 per annum, 
the claimant vacated his civilian office and became an officer of the Army in 
active service. Whether or not he resigned the office of assistant United States 
attorney, the holding of such office was inconsistent with his military status. And 
holding, as he then did, a military office the compensation of which amounted 
to $2,500, he was. precluded under the act of July 31, 1894, supra, from holding 
any other office to which compensation is attached. 

See also, 23 Comp. Dec. 287; 1 Comp. Gen. 700; 2 id. 649; 3 id. 913. 

Under the decisions last above quoted and cited, in which were con- 
strued and applied the provisions of the 1894 act, the employee in- 
volved in the instant case would be precluded from holding the civilian 
position while holdmg a military office upon entry into the military 
service under the terms of the cited public resolution. That is to say, 
his civilian position during such military service would be automati- 
cally vacated. However, in view of section 3 of the resolution, as 
amended, supra, providing for the restoration to the civilian position 
upon completion of the military serviee and that, upon such restora- 
tion, the time so served in the military service shall be considered 
“as having been on furlough or leave of absence during his period of 
active military service,” the decisions referred to are not applicable 
to the situation here presented. Under the statute applicable here it 
is immaterial, insofar as the rights of the employee under the provi- 
sions of section 3 (b) and (c) of the public resolution, swpra, are con- 
cerned, whether he is or is not actually granted leave of absence or 
furlough. 

Accordingly, question (1) is answered in the affirmative and ques- 
tion (2) in the negative. 

Referring to question (3), the granting of annual leave of absence 
with pay in the situation presented would constitute a violation of 
the terms of the dual compensation act of 1916. See 16 Comp. Gen. 
1103; also, decision of August 29, 1940, B-11916, 20 Comp. Gen. 118. 
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It is understood that the position of Assistant Chief of the In- 
vestigations Division is not a statutory office, but has been admin- 
istratively created under a lump-sum appropriation. If so, there 
may be administratively created an additional identical position 
which may be filled either by a temporary or probational indefinite 
appointment during the absence of the employee in question. See 
20 Comp. Gen. 9, 12. 

The question contained in the antepenultimate paragraph of your 
letter is answered in the negative. See 18 Comp. Gen. 1010. 

Referring to the penultimate paragraph of your letter, it has been 
held that by reason of the proviso to section 4 of the Naval Reserve 
Act of June 25, 1938, 52 Stat. 1176, members of the Naval Reserve 
may receive the compensation of their civilian position during an- 
nual leave and, also, active pay and allowances when on active duty 
with the Navy. 19 Comp. Gen. 880. The same provision of law, 
of course, would exempt members of the Naval Reserve on active 
duty from the prohibition contained in the dual compensation act 
of 1894. Decision B-12172, dated September 13, 1940, 20 Comp. 
Gen. 151. 

The dual compensation act of May 10, 1916, 39 Stat, 120, as 
amended by the act of August 29, 1916, 39 Stat. 582, expressly ex- 
cepts “officers and enlisted men of the Onganized Militia and Naval 
Militia in the several States, Territories, and the District of Colum- 
bia.” However, this exception has been correctly held as not ap- 
plicable to members of the Organized Militia after they have been 
mustered into the Federal service. 22 Comp. Dec. 661; ad. 704; 23 id. 
89; id. 364. Accordingly, the exception would not apply to mem- 
bers of the National Guard of the United States when called to 
active military duty and they could not be paid the salary of their 
civilian positions for any period of annual leave while entitled to 
active duty pay and allowances for active duty with the Army if 
the combined rate exceeds $2,000 per annum. Under the rule stated 
in answer to question (1) and in answer to the question in the ante- 
penultimate paragraph of your letter, members of the National 
Guard of the United States may be, but are not required to be, car- 
ried on the civilian roll in a nonpay status for the period of their 
active military duty required under the provisions of the act of 
August 27, 1940. 


(B-12310) 


CIVILIAN EMPLOYEES ORDERED TO ACTIVE MILITARY DUTY— 
LEAVES OF ABSENCE, ETC. 


A civilian employee member of the Naval Reserve is entitled to 15 days’ military 
leave of absence with pay for training duty with the Reserve in any calendar 
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year, but is not entitled to such leave for active duty other than training, 
and for any period of duty as a member of the Reserve for which he is not 
entitled to military leave he may be granted the annual leave with pay to 
his credit to cover an equivalent amount of absence required to perform 
such duty, notwithstanding the dual compensation statutes, 

Where a civilian employee member of the Naval Reserve elects to take leave 
without pay from his civilian position, instead of first taking his accrued 
annual leave, for the purpose of performing training duty in excess of 15 days 
in any 1 calendar year, or for active duty, as a member of the Naval Reserve, 
he may be recredited upon return to his civilian position with annual leave 
to his credit at the time he started on the leave without pay. 

Temporary employees are not entitled to any military leave with pay and in view 
of the Dual Compensation Act of May 10, 1916, as amended, may not be 
granted annual leave while absent from their civilian positions for the pur- 
pose of performing training duty or active duty as members of the Officers’ 
Reserve Corps of the Army, or of the National Guard, if the combined rate 
of the salary in their civilian position and active military pay and allow- 
ances exceeds $2,000 per annum. 

A temporary or permanent civilian employee member of the National Guard 
called into active military service of the United States is subject to the 
dual compensation payment prohibition of section 6 of the act of May 10, 
1916, as amended, and therefore, may not be paid civilian compensation for any 
period he receives active duty pay with the Army if the combined rate exceeds 
$2,000, even though he has accrued unused annual leave to his credit in his 
civilian position. 

Military leave of absence with pay may not be granted to any employee serving 
under an appointment designated as “temporary,” regardless of the length 
of such appointment. 


Acting Comptroller General Elliott to the Secretary of the Navy, September 18, 
1940: 


I have your letter of September 11, 1940, as follows: 


The Navy Department has under consideration the issuance of revised instruc- 
tions governing its civilian employees who may be granted military leave, annual 
leave, or leave or furlough without pay when ordered, either with or without 
their consent, to training or active duty as members of the Naval Reserve, the 
Officers’ Reserve Corps and the National Guard. 

Section 9 of the Annual Leave Regulations of March 29, 1940, provides that leave 
without pay shall not be granted until all accumulated and current accrued 
leave allowable under the regulations is exhausted, except that an employee who 
is ordered to active military, naval, or Coast Guard duty may, prior to the ex- 
haustion of his accumulated and current accrued leave, be granted leave or fur- 
lough without pay during all or any portion of the period necessary to perform 
such duty. In the case of a civil employee ordered to training duty with the 
Naval Reserve for a period in excess of fifteen days, your decision is requested 
as to whether the employee will forfeit his leave accruals under the provisions 
of section 9 of the Annual Leave Regulations if he desires to take and is 
granted leave without pay instead of annual leave for the excess training 
period. 

Temporary employees are not entitled to military leave with pay as members 
of the Officers’ Reserve Corps. However, as it was stated in decision of the 
Comptroller General of November 21, 1939, to the Secretary of the Interior 
(19 Comp. Gen. 515) that the clear purpose and intent of the Act of May 12, 
1917 (40 Stat. 72; 10 U. S. C. 371) “was to maintain the status quo of civilian 
officers and employees of the Government—who are also members of the Offi- 
cers’ Reserve Corps of the Army—only during the training periods not exceeding 
fifteen days each calendar year to which training they may be ordered without 
their consent, thus giving them the right to receive civilian compensation con- 
currently with military pay for such stated period,” your decision is requested 
as to whether a temporary employee ordered to training duty with the Officers’ 
Reserve Corps for fifteen calendar days may receive pay for annual leave if 
due concurrently with his mitary pay, if the combined rates exceed $2,000 
per annum. 

In view of the wording of section 6 of the dual service act of May 10, 1916 
(39 Stat. 120), as amended by the act of August 29, 1916 (39 Stat. 582; 5 U.S. C. 
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58, 59), your decision is requested as to whether a temporary or permanent 
employee ordered to active duty, or a temporary employee ordered to training 
duty, with the National Guard, may receive pay for annual leave if due concur- 
rently with his military pay, if the combined rates exceed $2,000 per annum. 

Your advice is requested as to whether employees appointed temporarily for 
periods of unknown duration, as distinguished from those appointed for definite 
periods of time not exceeding six months, are to be considered permanent or 
temporary for military leave pay purposes, 

Section 9 of the annual leave regulations as amended by Executive 
Order No. 8384, dated March 29, 1940, retroactively effective to July 
1, 1936 (see sec. 21), provides in pertinent part as follows: 


Leave without pay shall not be granted until all accumulated and current 
accrued leave allowable under these regulations is exhausted, except that * * * 


* * * * *” * * 

(b) An employee who is ordered to active military, naval, or Coast Guard duty 
may, prior to the exhaustion of his accumulated and current accrued leave, be 
granted leave or furlough without pay during all or any portion of the period 
necessary to perform such duty. 

During a period an employee is entitled to military leave of absence 
with pay, not exceeding 15 days each calendar year for training pur- 
poses, his pay status in his civilian position is continuous and he is 
not required to take leave of absence without pay. The purpose of 
the quoted amendment to the annual leave regulations was to bridge 
over any period of absence due to military, naval, or Coast Guard 
duty for which an employee is not entitled to his salary as on military 
leave while on active duty, or training duty in excess of 15 days, and 
to preserve the annual leave to the credit of the employee when he 
goes in a nonpay status in his civilian position due to such service 
for recredit to him upon return to a pay status in his civilian position. 
Hence, the words “active military, naval, or Coast Guard duty” as used 
in the annual leave regulations may be regarded as including any 
period an employee is not entitled to military leave of absence with 
pay during which he performs military, naval, or Coast Guard duty 
under proper orders. An employee who is called to duty as a member 
of the Naval Reserve for which period he is not entitled to military 
leave of absence with pay, may be granted the annual leave with pay 
to his credit to cover an equivalent amount of absence required to 
perform such duty with the Naval Reserve, notwithstanding the dual 
compensation statutes. 19 Comp. Gen. 880; decision of September 13, 
1940, B—12172, 20 Comp. Gen. 151. However, under the terms of 
section 9 of the annual leave regulations an employee may elect to 
take, and it is within the discretion of the administrative office to grant 
him, leave of absence without pay for the purpose of performing train- 
ing duty, in excess of 15 days in any one calendar year, or for active 
duty, as a member of the Naval Reserve, and to have recredited to him 
upon returning to service in his civilian position the annual leave to 
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his credit when reporting for duty with the Reserve. The above an- 
swers the question contained in the second paragraph of your letter. 

Referring to the third paragraph of your letter, as temporary em- 
ployees are not entitled to military leave of absence with pay (de- 
cision of September 4, 1940, B-11963, 20 Comp. Gen. 123), they 
would become subject to the terms of the dual-compensation act of 
May 10, 1916, 39 Stat. 120, as amended by the act of August 29, 1916, 
39 Stat. 582, when absent from their temporary civilian positions for 
the purpose of performing either training or active military duty as 
a member of the Officers’ Reserve Corps of the Army. There is 
nothing in the decision of November 21, 1939, 19 Comp. Gen. 513, 
515, cited by you, to exempt temporary employees from the terms of 
the dual-compensation statutes. Accordingly, temporary employees 
may not be granted annual leave of absence with pay while absent 
from their civilian positions for the purpose of performing training 
duty for not to exceed 15 calendar days in any 1 calendar year, as a 
member of the Officers’ Reserve Corps of the Army, if the combined 
rate of the salary in their civilian position and active military pay 
and allowances exceeds $2,000 per annum. 

As to permanent employees who are ordered to active duty, as dis- 
tinguished from annual-training duty, as a member of the National 
Guard, the question in the fourth paragraph of your letter has 
been answered in the negative. See devision of September 18, 1940, 
B-12291. The same rule is applicable to temporary employees while 
absent from their civilian positions either on training or active duty 
as a member of the National Guard. 

In the decision of September 4, 1940, B-11963, 20 Comp. Gen. 123, 
there was restated and affirmed the general rule stated in a number 
of decisions rendered prior to January 1, 1936 (the effective date of 
the Annual Leave Act of March 14, 1936, 49 Stat. 1161, granting an- 
nual leave of absence with pay to temporary employees), that mili- 
tary leave of absence with pay may not be granted to temporary em- 
ployees. Of course, these prior decisions did not define “temporary” 
employees, as that term has been defined in section 1 (c) of the annual 
leave regulations—“those appointed for definite periods of time not 
exceeding 6 months.” See particularly 6 Comp. Gen. 178; id. 275; 9 
id. 119. There is nothing in the Annual Leave Act of March 14, 1936, 
supra, or in the annual leave regulations, applicable to military leave 
of absence with pay. Referring to the fifth paragraph of your letter 
it is concluded, therefore, that military leave of absence with pay may 
not be granted to any employee serving under an appointment desig- 
nated as “temporary”, regardless of the length thereof. 
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CIVILIAN EMPLOYEES ORDERED TO ACTIVE MILITARY DUTY— 
LEAVES OF ABSENCE, ETC. 


A civilian employee member of the Naval Reserve when called to active duty 
with the Navy may be paid the compensation of his civilian position during 
annual leave and, also, for the same period, active duty pay and allowances 
as a member of the Naval Reserve on ‘active duty. 

Civilian employees of the Government inducted into the military and naval 
forces pursuant to the terms of the Selective Traiming and Service Act 
of 1940, or ordered to active military duty as menibers of the National 
Guard or the Officers’ Reserve Corps of the Army pursuant to the terms 
of Public Resolution No. 96 of August 27, 1940, may not be paid their 
civilian compensation (for accrued annual leave) for periods during which 
they are entitled to pay for military or naval service unless the combined 
rate of the civilian salary and the military or naval pay does not exceed 
the maximum of $2,000 per annum permitted under the double eompensa- 
tion act of May 10, 1916, as amended. 

Civilian employees of the Government inducted inte the military and naval 
forces pursuant to the terms of the Selective Training and Service Act of 
1940, or ordered to active duty as members of the National Guard or the 
Officers’ Reserve Corps of the Army pursuant to the terms of Public Reso- 
lution No. 96 of August 27, 1940, may be either separated from the service 
or furloughed without pay from their civilian positions during their mili- 
tary or naval service, but their rights upon restoration or return to active 
civilian duty as provided by said acts would be the same whether they are 
separated or carried on the rolls in a nonpay status. 

Under the terms of section 9 (b) of the Uniform Annual Leave Regulations 
and Publie Resolution No. 96 of August 27, 1940, as amended by the Selec- 
tive Training and Service Act of 1940, the accrued unused annual leave 
to a civilian employee’s credit at the time he is ordered to military or naval 
service, pursuant to either of said statutes, may be recredited to him upon 
his return to active civilian service regardless of whether he be separated 
from his civilian position, by resignation or otherwise, or be furloughed 
or granted leave without pay during such military or naval service. 


Acting Comptroller General Elliott to the Secretary, Smithsonian Institution, 
September 20, 1940: 


I have your letter of September 5, 1940, as follows: 


In connection with the recall of civilian employees to active duty with the 
armed forces of the Government, your decision is respectfully requested on the 
following points: 

(1) May civilian employees who are menibers of ‘the Naval Reserve when 
recalled to active duty be indefinitely furloughed and receive civilian pay for 
accumulated and current accrued annual leave, even though such leave extends 
beyond the date of entry on active service in the Navy? 

(2) Does your ruling on question (1) apply should employees other than 
menibers of ‘the Naval Reserve ‘be ordered to active military duty? 

(3) It has been ‘the policy of this office ‘to require the resignations of em- 
ployees ordered on active duty with the armed forces. In order that no hard- 
ship may be worked against those who have been asked to resign it is desired, 
if your ruling on questions (1) and (2) is in the affirmative, to reinstate those 
employees so that they may ‘be paid for their unused annual leave. May this 
be done? 


Since the date of your submission there has been enacted the Se- 
lective Training and Service Act of 1940, approved September 16, 
1940, Public No. 783, section 8 of which, as hereinafter set forth, has 
an important bearing upon your questions numbered (2) and (3). 

Question (1) is answered in the affirmative. See 19 Comp. Gen. 
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880; also. decision of September 13, 1940, B-12172, 20 Comp. 
Gen. 151. 

Section 8 of the Selective Training and Service Act of 1940, ap- 
proved September 16, 1940, provides in pertinent part as follows: 


Src. 8. (a) Any person inducted into the land or naval forces under this act 
for training and service, who, in the judgment of those ip authority over him, 
satisfactorily completes his period of training and service under section 3 (b) 
shall be entitled to a certificate to that effect upon the completion of such period 
of training and service, which shall include a record of any special proficiency 
or merit attained. In addition, each such person who is inducted into the land 
or naval forces under this act for training and service shall be given a physical 
examination at the beginning of such training and service and a medical state- 
ment showing any physical defects noted upon such examination; and upon the 
completion of his period of training and service under section 3 (b), each such 
person shall be given another physical examination and shall be given a medical 
statement showing any injuries, illnesses or disabilities suffered by him during 
such period of training and service. 

(b) In the case of any such person who, in order to perform such training 
and service, has left or leaves a position, other than a temporary position, in 
the employ of any employer and who (1) receives such certificate, (2) is still 
qualified to perform the duties of such position, and (3) makes application 
for reemployment within forty days after he is relieved from such training and 
service— 

(A) if such-position was in the employ of the United States Government, its 
Territories or possessions, or the District of Columbia, such person shall be 
restored to such position or to a position of like seniority, status, and pay; 

* 7 om - * * 

(c) Any person who is restored to a position in accordance with the provisions 
of paragraphs (A) or (B) of subsection (b) shall be considered as having 
been on furlough or leave of absence during his period of training and service 
in the land or naval forces, shall be so restored without loss of seniority, shall 
be entitled to participate in insurance or other benefits offered by the employer 
pursuant to established rules and practices relating to employees on furlough 
or leave of absence in effect with the employer at the time such person was 
inducted into such forces, and shall not be discharged from such position with- 
out cause within one year after such restoration. 

(d) Section 3 (c) of the joint resolution entitled “Joint Resolution to 
strengthen the common defense and to authorize the President to order mem- 
bers and units of reserve components and retired personnel of the Regular 
Army into active military service,” approved August 27, 1940, is amended to 
read as follows: 

“(c) Any person who is restored to a position in accordance with the pro- 
visions of paragraphs (A) or (B) of subsection (b) shall be considered as 
having been on furlough or leave of absence during his period of active military 
service, shall be so restored without loss of seniority, shall be entitled to 
participate in insurance or other benefits offered by the employer pursuant 
to established rules and practices relating to employees on furolugh or leave 
of absence in effect with the employer at the time such person was ordered 
into such service, and shall not be discharged from such position without 
eause within one year after such restoration.” 


Under the above-quoted statutory provisions it is within your 
administrative discretion either to separate employees from civilian 
service or to furlough them without pay during the period of active 
military duty to which they are ordered as members of the National 
Guard or as members of the Officers’ Reserve Corps of the Army 
under the provisions of Public Resolution No. 96 approved August 
27, 1940, as amended, or during the period they are inducted into 
the land or naval forces of the United States for training and 
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service pursuant to the provisions of the Selective Training and 
Service Act of 1940, swpra. Whether employees be separated from 
their civilian positions, by resignation or otherwise, or be carried 
on the roll in a nonpay status during the period of such military 
service, their rights or benefits upon restoration or return to active 
civilian duty as contemplated under section 8, swpra, would be the 
same. No right or benefit to receive the salary or compensation— 
as for leave or otherwise—of a civilian position under the United 
States Government during any such period of military or naval 
service is granted by the statute above quoted. Hence, the dual 
compensation act of May 10, 1916, 39 Stat. 120, as amended by the 
act of August 29, 1916, 39 Stat. 582, would prohibit the payment of 
any salary of a civilian position while entitled to active duty pay in 
the Army or Navy (other than employees on annual leave who are 
members of the Naval Reserve), if the combined rate of the civilian 
salary and military or naval compensation exceeds $2,000 per annum. 
See decision dated September 18, 1940, B-12291, 20 Comp. Gen. 158, 
and decisions therein cited. Of course, if the combined rate of 
compensation in a civilian position and pay for service in the land 
or naval forces does not exceed $2,000 per annum, employees may 
be paid the compensation of their civilian positions during annual 
leave to their credit if administratively granted even though such 
period extends beyond the date of entry in the military or naval 
service. 

Referring to question (2), therefore, the employees may be, but 
are not required to be, indefinitely furloughed without pay during 
active military service required by Public Resolution No. 96, ap- 
proved August 27, 1940, as amended, or during active military or 
naval service required by the Selective Training and Service Act of 
1940, approved September 16, 1940, but they may be granted their 
accrued annual leave of absence with pay from their civilian posi- 
tions only if the combined rate of the compensation in their civilian 
positions and their pay for military or naval service does not exceed 
$2,000 per annum. 

Section 9 (b) of the Annual Leave Regulations, Executive Order 
No. 8384, dated March 29, 1940, provides as follows: 

Sec. 9. Leave without pay shall not be granted until all accumulated and 
coe: accrued leave allowable under these regulations is exhausted, except 
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(b) An employee who is ordered to active military, naval, or Coast Guard 
duty may, prior to the exhaustion of his accumulated and current accrued leave, 
be granted leave or furlough without pay during all or any portion of the 
period necessary to perform such duty. 


This regulation operates to save to an employee the accrued un- 
used annual leave to his credit when reporting for active military, 
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naval, or Coast Guard duty for recrediting to him upon return to his 
civilian position, and this constitutes a benefit within the meaning 
of the words “other benefits offered by the employer [United States 
Government] pursuant to established rules and practices relating to 
employees on furlough or leave of absence in effect with the employer 
at the time such person was [inducted or ordered]” as used in section 
8 (c) of the Selective Training and Service Act of 1940, and section 
3 (c) of Public Resolution No. 96, as amended by section 8 (d) of the 
Selective Training and Service Act of 1940. 

Referring to question (3), therefore, I have to advise that the 
accrued unused annual leave to the credit of an employee upon re- 
porting for service in the military or naval forces of the United 
States, pursuant to either of the statutes herein considered, may be 
recredited to him upon his return to active civilian service regardless 
of whether he be separated, by resignation or otherwise, or be fur- 
loughed or granted leave without pay during such military or naval 
service. ° 


(B-12215) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACT, MARCH 14, 1936— 
FORTY-HOUR WEEK EMPLOYEES 





Per diem employees subject to the forty-hour week law whose work week has 
been administratively fixed to consist of 4 days of 8 hours each and 2 days 
of 4 hours each are chargeable with a full day’s annual or sick leave for 
absence on one of the 4-hour days in accordance with the rule in 16 Comp. 
Gen. 600, there being nothing in the act of March 2, 1940, 54 Stat. 38, or in 
the leave regulations as amended by Executive Orders Nos. 8384 and 8385, 
to authorize any change in said rule. 


Acting Comptroller General Elliott to the President, Board of Commissioners 
of the District of Columbia, September 21, 1940: 


I have your letter of September 6, 1940, as follows: 


The Commissioners desire to submit for your consideration two questions in- 
volving the granting of leave to per diem employees of the District of Columbia 
subject to the 40-hour week under the act of March 28, 1934, which was made 
effective in the District of Columbia shortly after your decision of January 18, 
1937 (16 Comp. Gen. 660). The request of the Supervisor, City Refuse, that this 
matter be submitted to you, is as follows: 

“There are approximately 1,000 per diem employees in the City Refuse Divi- 
sion, all of whom are subject to the forty-hour week. Because of the nature of 
the services rendered, it is necessary that certain forces operate on Saturdays and 
Sundays. This is particularly essential for the full forces engaged on street 
cleaning, garbage collection, and dead animal collection, comprising about one- 
half of the entire force. The work week for the majority of these employees has 
been regularly set up and consists of four 8-hour days and two 4-hour days 
although, in some instances, there are men working under regularly scheduled 
weeks which include 5-, 6-, and 7-hour days. The administrative practice of this 
division has been to charge leave on these days in the ratio of the number of 
hours taken to the number of hours regularly set for that particular day of the 
week. A complete absence on such a day has resulted in the charging of a full 
day’s leave. This action is based upon the decision of the Comptroller General 
dated December 17, 1936 (16 Comp. Gen. 660), wherein it is stated that * * * 
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a full day’s absence regardless of the number of work hours constituting the day 
fixed by law or regulation, must be computed as one day’s annual or sick leave, 
and a partial day’s absence must be computed as a fraction of a day, using the 
total number of work hours constituting the day as denominator and the number 
of work hour’s absence thereon as numerator. While the Public Printer has 
authority to fix the length of each work day of the week for employees subject to 
the forty-hour week law of March 28, 1984 (48 Stat. 522), there is no authority 
in the leave statutes to convert the statutory allowance of “days” leave to a 
basis of forty hours per week. The Saturday half-holiday law may be regarded 
as not applicable to employees subject to the forty-hour week law, supra * * *. 

“The interpretation by this division of the Comptroller’s language that,‘* * * 
there is no authority in the leave statutes to convert the statutory allowance of 
“days” leave to a basis of forty hours per week * * * is that there is no 
authority for charging less than a full day’s annual or sick leave for a day which 
has been regularly set up as a day of less than 8 hours. The necessity of charg- 
ing statutory employees 5% days leave for a full week’s absence as contrasted 
to 5 days for per diem men on a 5-day basis would seem to strengthen our con- 
clusions that a work week for per diem employees of 6 days must, under present 
regulations, call for a loss of 6 days’ leave for a full week’s absence. 

“It is not seen how the recent amendment to the annual and sick leave acts 
of March 14, 1936, approved March 2, 1940 (Public No. 419), in any way modifies 
the existing law, regulations or decisions with respect to the method of charging 
leave On work days which have been regularly set up for per diem employees at 
less than 8 hours in order to spread their available 40-hour working time over a 
6-day period. Undoubtedly, per diem employees subject to the provisions of 
the forty-hour week are not subject to the Saturday half-holiday law (Comptroller 
General’s decision of December 17, 1986). Section 11 of the new leave regula- 
tions of March 29, 1940, provide, ‘Employees shall be charged with annual leave 
only for absences on days upon which they would otherwise work and receive 
pay. No charge shall be made against annual leave for absence on Sundays 
which do not occur within a regular tour of duty, holidays, and nonwork days 
established by Federal statute or by Executive or administrative order: * * *. 
Authority is not evident in this regulation for not charging a full day’s leave 
for a day upon which 4 hours constitutes a full day’s work regularly and which 
is not to be considered analogous to the Saturday 4-hour day of the employees 
subject to the Saturday half-holiday law and employees amenable to Executive 
order granting holidays as, for example, at Christmas time. The question 
naturally does arise as to whether the practice of considering leave on a ‘daily’ 
basis is in conformance with existing regulations promulgated since the act of 
March 2, 1940, and whether such ‘daily’ basis is correctly interpreted to mean 
‘the day under consideration without respect to any other day of the week.’ 

“It is respectfully requested that the matter of sick and annual leave for 
per diem employees of the District of Columbia, subject to the forty-hour week, 
be placed before the Comptroller General to determine the following: 

“1. Is it correct that for per diem employees subject to the forty-hour week, 
whose work week consists of 6 days, a full week’s absence must, under present 
regulations, be charged as 6 days’ leave? 

“2. Is there any authority for charging a per diem employee one-half day’s 
leave for a 4-hour day set-up as an integral part of a forty-hour week of 6 days 
in which four days are established as 8-hour days and two days established as 
4-hour days?” 


The rule applicable in answering the questions presented is fully 
stated in the decision of December 17, 1936, 16 Comp. Gen. 600 (not 
660), quoted in your letter. There is nothing in the act of March 2, 
1940, 54 Stat. 38, or in the annual- and sick-leave regulations as 
amended by Executive Orders Nos. 8384 and 8385, dated March 29, 
1940, to justify or authorize any change in the rule. That is, the an- 
nual- and sick-leave acts of March 14, 1936, 49 Stat. 1161 and 1162, 
clearly authorize the.granting of annual and sick leave of absence on 
the basis of the day only, not on the basis of the hour or the week. 
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The act of March 2, 1940, simply defines the word “day” as used in 
the prior leave acts. 


Question one is answered in the affirmative and question two in the 
negative. 


(B-11825) 


COPYRIGHT LAW VIOLATIONS—DISPOSITION OF AMOUNTS 
COLLECTED 


Section 13 of the copyright act of March 4, 1909, providing that a copyright pro- 
prietor who fails to deposit two copies of his work with the Copyright Office 
within a specified time shall “pay to the Library of Congress twice the amount 
of the retail price of the best edition of the work,” does not authorize the 
use of amounts so paid for the purchase of copies in lieu of the copies not 
deposited, and such amounts should be covered into the Treasury as 
miscellaneous receipts. 


Acting Comptroller General Elliott to the Librarian, Library of Congress, 
September 23, 1940: 


I have your letter of August 12, 1940, as follows: 


“Your decision is respectfully requested with regard to the following state of 
facts and law: 

(1) The facts.— 

On October 7, 1989, the Register of Copyrights, acting under authority of 
section 13 of the Copyright Act, demanded of the American Kennel Club, 221 
Fourth Avenue, New York City, a deposit of two complete copies of the best 
edition of “The Complete Dog Book” (new and revised edition). This demand 
was received by the American Kennel Club on October 9, 19389. Upon failure 
of the club to comply with the demand within three months following the receipt 
of the notice as provided by statute, the Register of Copyrights on May 4, 1940, 
submitted the matter to the Attorney General with the request that the Depart- 
ment proceed against the club under section 13 and applicable procedural pro- 
visions of the Copyright Act. On June 1, 1940, the United States Attorney for- 
warded to the Department check in the amount of $103.78 comprising full payment 
of the penalty of $100 under section 18 of the Copyright Act and $3.78 representing 
the retail price of two copies of the best edition of the work. On July 24, 1940, 
there was received in the Copyright Office from the Department of Justice Treas- 
urer’s check No. 167987 in the amount of $3.78 payable to the order of the Register 
of Copyrights. This check was deposited by the Register in his special deposit 
account with the Treasury of the United States, and refund check of the Copy- 
right Office No, 101117 was drawn in the sum of $3.78 to the order of the Librarian 
of Congress on July 25, 1940, and has been deposited by Mr. Rabbitt, the disburs- 
ing officer of the Library of Congress, in his special deposit account pending 
determination of the question submitted to you. 

(2) The law.— 

Section 12 of the Copyright Act imposes upon the copyright owner, who has 
secured copyright by the process of publishing a work with copyright notice, 
the duty of promptly depositing two copies of the work with claim of copyright 
(application for registration). Section 13 authorizes the Register of Copyrights 
to demand the fulfillment of section 12, and if this is not accomplished within 
the term set for the demand to run, “the proprietor of the copyright shall be 
liable to a fine of one hundred dollars and to pay to the Library of Congress twice 
the amount of the retail price of the best edition of the work” (U. 8S. Code 1934 
ed. title 17, section 13). 

By providing in section 13 that the copyright owner shall “Pay to the Library 
of Congress” this sum, Congress appears to the Librarian of Congress to have 
in mind the basic purpose of the deposit requirement, to wit, the enrichment of 
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the Library of Congress. “The penalty clearly specified in section 13 is adequate 
for punishment of delinquents and to enforce contributions of desirable books 
to the Library” (Washingtonian Publishing Co., Inc. v. Pearson, et al., Supreme 
Court of U. 8., No. 222, October term, 1938). 

Under the above interpretation it seems to the Librarian that by providing 
that upon failure to comply with the demand “the proprietor shall be liable 
* * * to pay to the Library of Congress twice the amount of the best edition 
of the work” the purpose of this specific provision is to enable the Library of 
Congress to purchase copies of the work which has failed of deposit. 

(3) The question for decision.— 

It is because the statute does not in express terms authorize the Librarian 
to apply the amount of such payment to the purchase of such copies, your decision 
is requested on the following point: 

“May the Library of Congress apply the sums paid to it under section 13 of 
the Copyright Act to the purchase of copies in lieu of copies deposit of which 
has not been made in accordance with the demand made under the authority 
of that section?” 


Sections 12 and 13 of the act approved March 4, 1909, entitled “An 
act to amend and consolidate the acts respecting copyright,” 35 Stat. 
1078, provide as follows: 


Seo. 12. That after copyright has been secured by publication of the work with 
the notice of copyright as provided in section nine of this act, there shall be 
promptly deposited in the copyright office or in the mail addressed to the register 
of copyrights, Washington, District of Columbia, two complete copies of the best 
edition thereof then published, which copies, if the work be a book or periodical, 
shall have been produced in accordance with the manufacturing provisions speci- 
fied in section fifteen of this act; or if such work be a contribution to a periodical, 
for which contribution special registration is requested, one copy of the issue or 
issues containing such contribution; or if the work is not reproduced in copies 
for sale, there shall be deposited the copy, print, photograph, or other identifying 
reproduction provided by section eleven of this act, such copies or copy, print, 
photograph, or other reproduction to be accompanied in each case by a claim of 
copyright. No action or proceeding shall be maintained for infringement of copy- 
right in any work until the provisions of this act with respect to the deposit of 
copies and registration of such work shall have been complied with. 

Spo. 13. That should the copies called for by section twelve of this act not be 
promptly deposited as herein provided, the register of copyrights may at any time 
after the publication of the work, upon actual notice, require the proprietor of 
the copyright to deposit them, and after the said demand shall have been made, 
in default of the deposit of copies of the work within three months from any 
part of the United States, except an outlying territorial possession of the United 
States, or within six months from any outlying territorial possession of the United 
States, or from any foreign country, the proprietor of the copyright shall be liable 
to a fine of one hundred dollars and to pay to the Library of Congress twice the 
amount of the retail price of the best edition of the work, and the copyright 
shall become void. 


Section 12, swpra, was amended by an act approved March 28, 1914, 
entitled “An act to amend section twelve of the act entitled ‘An act 
to amend and consolidate the acts respecting copyright,’ approved 
March fourth, nineteen hundred and nine,” 38 Stat. 311, but such 
amendment is not material here. 

While section 13 of the act of March 4, 1909, supra, provides for 
the payment to the Library of Congress of moneys of the nature here 
involved, no specific provision is made therein for the final disposition 
thereof. Hence, the disposition of such moneys is for consideration 
under the general statutes. 
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Sections 3617 and 3618 of the Revised Statutes provide as follows: 


Sro. 3617. The gross amount of all moneys received from whatever source for 
the use of the United States, except as otherwise provided in the next section, 
shall be paid by the officer or agent receiving the same into the Treasury, at 
as early a day as practicable, without any abatement or deduction on account of 
salary, fees, costs, charges, expenses, or claim of any description whatever. But 
nothing herein shall affect any provision relating to the revenues of the Post-Office 
Department. 

Seo. 3618. All proceeds of sales of old material, condemned stores, supplies, 
or other public property of any kind, except the proceeds of the sale or leasing 
of marine hospitals, or of the sales of revenue-cutters, or of the sales of com- 
missary stores to the officers and enlisted men of the Army [or of materials, 
stores, or supplies sold to officers and soldiers of the Army], or of the sale of 
condemned Navy clothing, or of sales of materials, stores, or supplies to any 
exploring or surveying expedition authorized by law, shall be deposited and 
covered into the Treasury as miscellaneous receipts, on account of “proceeds 
of Government property,” and shall not be withdrawn or applied, except in 
consequence of a subsequent appropriation made by law. 


It thus appears that the Congress intended that all receipts, the 
disposition of which is not specifically otherwise provided for by law, 
should be covered into the Treasury as miscellaneous receipts, and 
action should be accordingly with reference to the item of $3.78 
referred to in your letter, thus requiring the question presented to be 
answered in the negative. 

The case of Washingtonian Co. v. Pearson, 306 U.S. 30, cited in your 
letter, related to the question of the effect of the delay in depositing 
copies of copyrighted work upon the right to sue under the Copyright 
Act of 1909 for infringement, and what was stated therein—the por- 
tion quoted in your letter—with respect to the penalty provision 
would appear to have no bearing upon the question here presented. 

If it be administratively determined that the purchase of copies 
of The Complete Dog Book is desirable and necessary for the purpose 
of insuring a complete stock of copyrighted articles in the Library of 
Congress, it would appear that payment therefor may be made from 
the appropriations available for that purpose. See, for instance, the 
“Legislative Appropriation Act, 1941,” approved June 18, 1940 (Pub- 
lic 641, 76th Cong.), providing as follows, under “Increase of the 
Library of Congress”: 

General increase of Library: For purchase of books, miscellaneous periodi- 
cals and newspapers, photo-copying supplies and photo-copying labor, and all 
other material for the increase of the Library, including payment in advance 
for subscription books and society publications, and for freight, commissions, and 
traveling expenses not to exceed $5,000, including expenses of attendance at 
meetings when incurred on the written authority and direction of the Librarian 
in the interest of collections, and all other expenses incidental to the acquisition 
of books, miscellaneous periodicals and newspapers, and all other material for 


the increase of the Library, by purchase, gift, bequest, or exchange, $148,000, to 
continue available during the fiscal year 1942. 
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(B-12229) 


COURTS—CLERKS—FEES—AMOUNTS TRANSFERRED FROM COURT 
REGISTRIES TO UNITED STATES TREASURY 


The fee to be collected by clerks of the United States district courts, in accord- 
ance with the provisions of 28 U. 8. Code 555, “for receiving, keeping, and 
paying out money in pursuance of any statute or order of court” is not 
chargeable on amounts which, having been in the registry of a court for five 
years or more, are deposited and covered into the Treasury of the United 
States pursuant to an order of court issued in accordance with the provisions 
of 28 U. 8S. Code 852. 


oe Comptroller General Elliott to the Clerk, United States Court, District 
of Colorado, September 23, 1940: 


I have your letter of September 6, 1940, as follows: 


I respectfully request your opinion on the facts recited below involving the pro- 
priety of collecting or not collecting the 1% poundage required by title 28, sec. 
555, paragraph 8, United States Code, the relevant parts of which read as follows: 

“In addition to the fees for services rendered in cases, hereinbefore enumer- 
ated, the clerk shall charge and collect, for miscellaneous services performed by 
him and his assistants, except when on behalf of the United States, the following 
feoss. * 2 8 

“8. For receiving, keeping, and paying out money in pursuance of any statute 
or order of the court, including cash bail or bonds or securities authorized by 
law to be deposited in lieu of other security, 1 per centum of the amount so re- 
ceived, kept and paid out, or of the face value of such bonds or securities.” 

On July 13, 1940, an order was entered by this court directing that sundry 
items aggregating $4,743.35, which had remained on deposit in the registry of the 
court for a period of five years or more, should be paid to the Treasury of the 
United States, pursuant to title 28, sec. 852, U. S. Code. This order was prepared 
and submitted to the court by Mr. Charles F. McCarthy, Examiner of the Depart- 
ment of Justice, after his examination of the registry ledger. 

The items making up the above aggregate consist in general of unclaimed 
balances of costs, unearned fees in bankruptcy, and unclaimed funds belonging 
to bankrupt estates and paid into the registry by the referee, but as I view the 
situation, the exact source of the various items, which number many hundreds, 
is not relevant here, the question being whether any transfer of funds, unclaimed 
for five years, from a court of the United States to the Treasury of the United 
States requires the 1% deduction. 

The opinion of the examiner was that it did not, and I and the deputies who 
handle the finances of this office agree with him. Our reasons are, very briefly, 
these : 

1. The 1% charge is made only on moneys “received, kept, and paid out” by 
the clerk. The unclaimed amounts under consideration are not “paid out” in 
the ordinary and natural sense of those words as used in the Statute, where they 
appear to mean “paid out to and for the use of some person to whom the item 
belongs.” This is not the case here, where money held in the registry in trust 
for individuals is transferred to the Treasury to be still held in trust for the 
same individuals, partly to relieve the court registry of obsolete items and partly 
to avail the United States, by giving it use of and control over funds, the bulk 
of which will probably never be reclaimed. The transaction is merely a change 
of depositary. 

2. Supporting this conclusion are secs. 851 and 852, title 28, U. S. Code, by 
which these transfers to the Treasury after five years are governed. In pursu- 
ance of sec. 851, the moneys in question have been and now are “deposited 
with * * * a designated depositary of the United States.” Sec. 852 pro- 
vides that after five years, “it shall be the duty of the judge * * * to cause 
such money to be deposited in the Treasury of the United States,” ete. In other 
words, the transfer of the Treasury is merely a shifting of money from a local 
depositary of the Government to a general depositary of the Government and a 
transfer of its custody from one set of Government officials to another set. 
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3. Aside from the above considerations, it should also be noted that the 1% 
is not charged when the clerk performs services “on behalf of the United States.” 
Is this transfer of funds such a service? It cannot be a service on behalf of 
the claimants, since the result is to make it more difficult for them to obtain 
money to which they are entitled. It appears to be a measure designed to 
benefit the government by enabling one office to relieve its books of a large number 
of small accounts and another office to receive, hold, and presumably use, ad 
interim the aggregate sum. 

If, therefore, you should consider that the 1% provision applies, please also 
rule whether or not the charge should be made a constructive one. The main 
question however, is whether the 1% poundage charge is proper at all when money 
is merely transferred from one government depositary to another. 

Your understanding of the matter appears to be correct. While 
section 557, title 28, United States Code, placing clerks of United 
States courts on a salary basis continued the requirement of the col- 
lection of fees in accordance with section 555 and other sections of the 
same title of the code, such collections to be covered into the Treasury 
of the United States, there appears to be nothing in those sections 
authorizing the charging of the fee of 1 percent on the funds to which 
you refer. 

In a decision of the former Comptroller of the Treasury, 15 Comp. 
Dec. 325, it was held that clerks of United States courts were not 
entitled to fees for deposit by them in the United States Treasury of 
balances due the Government as such action was not such “receiving, 
keeping, and paying out money” as to bring it within the fee bill. The 
possession of funds by the clerk in his official capacity is ostensibly 
possession by the United States, and the mere change in the place of 
deposit, or the Government agency which may have control over such 
funds, does not constitute a paying out of the money within the pur- 
view of the fee bill. It must be held, therefore, that the one percent 
poundage fee is not chargeable on the amount of $4,743.35 which is 
not to be “paid out,” but merely deposited and covered into the 
Treasury of the United States pursuant to a proper court order issued 
under the statutory provision which you cite. 


(B-12339) 


PAY—AVIATION DUTY—NAVAL RESERVE OFFICER COMMISSIONED 
FROM AVIATION CADET 


An ensign in the Naval Reserve commissioned from aviation cadet under the act 
of June 13, 1939, and continued on active duty under orders providing that 
“existing detail to duty involving flying continues in effect,” is in a continuous 
flying duty status and is entitled to increased pay for flying duty between 
the date of acceptance of his commission as ensign and the date of reporting 
for duty thereunder, even though his flying duty status as aviation cadet 
was not created by written orders but attached by reason of the inherent 
nature of the duties of aviation cadet. 
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a rernmee General Elliott to the Secretary of the Navy, September 25, 


I have your letter of September 12, 1940, as follows: 


There is forwarded herewith a copy of a letter from the Chief of the Bureau 
of Aeronautics, Navy Department, dated August 14, 1940, with copies of accom- 
panying endorsements and enclosures, relative to the effective date for payment 
of flight pay in the case of ensigns A-V (N), U. 8. Naval Reserve (former 
aviation cadets), following acceptance of commission and receipt of orders speci- 
fying a detail to duty involving flying. 

Particular attention is invited to the enclosed copy of orders (marked “Enclo- 
sure A”) now being issued to ensigns of class A-V (N), following completion of 
their training as aviation cadets, and to the enclosed copy of orders (marked 
“Enclosure B”) which it is proposed to issue to ensigns of class A- V (N) who, 
upon completion of their training as aviation cadets at the naval air station 
are ee and ordered to active duty in the aeronautic organization of 
the Navy. 

In connection with the foregoing your decision is requested on the specific 
question as to whether orders in the form proposed in enclosure “B” herewith 
will place ensigns of class A-V (N) in a continuous flight status and entitle them 
to flight pay from the dates of their acceptance of commissions as ensigns, 
A-V (N), provided other requirements for flight pay are fulfilled, whether or not 
their prior orders as aviation cadets contain a written detail to duty involving 
flying. 


It was held by former Comptroller General McCarl in A. D. 7543, 
May 11, 1923, to the Secretary of the Navy (in which were embodied 
the holdings either directly or by implication contained in 2 Comp. 
Gen. 370; id. 185 and 237) that— 

An order detailing an officer to duty involving flying, other conditions being met, 
is effective pursuant to its terms, for purposes of flying pay, when the officer 
named reports for, and enters upon, duty thereunder. An officer in a nonduty 
status, such as leave, sick, etc., when the order of detail issues is not, for purposes 
of pay, detailed to duty involving flying until he shall have returned to a duty 
status, and reported for, and entered on, duty under the order detailing him to 
duty involving flying. 

The difficulty seems to arise in the case of officers of the Naval Re- 
serve commissioned from the status of aviation cadets (ensigns A~V 
(N), U. S. Naval Reserve) in that the order assigning the officer a 
station upon acceptance of commission as ensign A-V (N), U. S. 
Naval Reserve, contains a paragraph 2 as follows: 

These orders constitute your assignment to duty in a part of the Aeronautic 
Organization of the Navy, and you are hereby detailed to duty involving flying, 
effective upon the date of reporting in obedience to these orders. 

If there should be a lapse of time between the date of acceptance and 
the date of reporting under the order, payment of flying pay for 
that period might be doubtful. It is proposed to amend the order to 
provide that upon assignment to duty in a part of the Aeronautic 
Organization of the Navy his “existing detail to duty involving flying 
continues in effect”; but if the officer was not theretofore, by orders 
issued from the Bureau of Navigation, required to participate regu- 
larly and frequently in aerial flights question arises as to the legality 
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of continuing in effect what was apparently not in existence thereto- 
fore. 

Section 20 of the Joint Service Pay Act of June 10, 1922, 42 Stat. 
632, as amended by section 6 of the act of July 2, 1926, 44 Stat. 783, 
provides— 

That all officers, warrant officers, and enlisted men * * * of the Reserves 
of the services mentioned in the title of this act called to active duty shall receive 
an increase of 50 per centum of their pay when by orders of competent authority 
they are required to participate regularly and frequently in aerial flights, and 
when in consequence of such orders they do participate in regular and frequent 
aerial flights as defined by such Executive orders as have heretofore been, or 
may hereafter be, promulgated by the President * * *, 

The act of April 15, 1935, 49 Stat. 156, was entitled, “An act to pro- 
vide for aviation cadets in the Naval Reserve and Marine Corps Re- 
serve.” The act established the grade of aviation cadet in the Naval 
Reserve and by section 2 it was provided that aviation cadets while on 
active duty undergoing training shall be entitled to compensation at 
the rate of $75 per month, “which pay shall include extra pay for fly- 
ing risk, as provided by law”; and pay at $125 per month, while on 
active duty not undergoing training, “which pay shall include extra 
pay for flying risk, as provided by law.” By the act of June 18, 
1989, 53 Stat. 819, entitled “An act to authorize commissioning avia- 
tion cadets in the Naval and Marine Corps Reserves upon completion 
of training, and for other purposes,” the act of 1935 was amended 
and by section 2 thereof it was provided that aviation cadets may, if 
qualified after completion of training, be commissioned ensigns in 
the Naval Reserve or second lieutenants in the Marine Corps Reserve. 
Section 18 of the act fixes the minimum numerical strength to be 
achieved in aviation officers of the Reserve at 6,000, and section 14 of 
the act required the Secretary of the Navy to appoint a board to in- 
vestigate and report upon all matters concerning the regular and 
reserve aviation personnel of the Navy and Marine Corps. Under 
these acts there is no question aviation cadets in the Naval Reserve 
are required to fly. That was the primary purpose of their appoint- 
ment and the pay of aviation cadets was fixed to include flying risk. 
If not qualified to fly, obviously there could properly be no appoint- 
ment as aviation cadet. So that, different from an officer or man 
designated as a student naval aviator who receives an order from the 
Chief of the Bureau of Navigation and who, when he has qualified, is 
appointed a naval aviator by the same authority, aviation cadets of 
the Naval Reserve are by their appointments as such and by the terms 
of the acts of 1935 and 1939 required to participate in regular and 
frequent aerial flights, and no order from the Chief of the Bureau 
of Navigation to that effect is necessary. Such being the case when 
aviation cadets are commissioned as officers in the Naval Reserve 
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under the act of 1939 and continued on active duty it is not only 
competent but proper that the orders assigning them to duty as 
officers should recite that their “existing detail to duty involving flying 
continues in effect.” Accordingly, increased pay for flying duty, 
other conditions being met, will not be questioned in the audit of ac- 
counts between the date of acceptance by an aviation cadet of his 
commission in the Naval Reserve under the act of 1939, and his report- 
ing for duty thereunder pursuant to orders in the form described by 
you as enclosure “B,” which continues in effect as an officer of the 
Naval Reserve the prior detail of the officer as an aviation cadet to 
duty involving flying. 


(B-12508) 


COMPENSATION—DOUBLE—CONCURRENT FEDERAL AND STATE 
EMPLOYMENT 


The Federal dual compensation statutes do not prohibit Federal personnel from 
accepting employment with a State institution as instructors of courses under 
the National Defense Program for which the State receives a Federal grant, 
provided no condition of the grant prohibits such employment. 


Acting Comptroller General Elliott to the Secretary of State, September 28, 
1940: 


I have your letter of September 21, 1940, as follows: 


The Secretary of State presents his compliments to the Honorable the Comp- 
troller General of the United States and encloses a letter of September 11, 1940, 
from the Acting Commissioner of the International Boundary Commission, 
United States and Mexico, together with its enclosure, a letter of September 9, 
1940, from Brice H. Sewell, State Supervisor of Trade and Industrial Education, 
Department of Vocational Education, Santa Fe, New Mexico, in which inquiry is 
made regarding the status, with respect to the dual compensation law (39 Stat. 
120, 582), of employees of the International Boundary Commission who are also 
employed as Instructors under the National Defense program at the New Mexico 
Agricultural and Mechanical College at State College, New Mexico. 

The Comptroller General's advice in this connection is respectfully requested. 


The letter from the Acting Commissioner of the International 
Boundary Commission, United States and Mexico, dated September 
11, 1940, forwarded with your letter, is as follows: 


The New Mexico A. and M. College at State College, New Mexico, has con- 
tacted two employees of this Commission in connection with conducting classes 
of instruction under the National Defense Program. The combined salaries to 
be received by these employees for conducting these classes and for their services 
with this Commission are in excess of $2,000 per annum. Letter dated Septem- 
ber 9, 1940, from the State Supervisor of Trade and Industrial Education for 
the State of New Mexico, submitted herewith, indicates that payment is to be 
made by the college, the college is reimbursed from the State treasury, and the 
State treasury is reimbursed from Federal National Defense funds, Your de- 
cision is requested as to whether the conducting of these classes and the continuing 
in their employment with this Commission would be in violation of the Dual 
Compensation Statute. 

The employees in question are Frederick C. Eichholtz, mechanic-diesel engine 
for this Commissior at Las Cruces, New Mexico, with compensation at the rate of 
$6.80 per day, and Jesse J. Stovall, welder-acetylene and electric, at $6.80 per 
day, at Las Cruces. The compensation that they are to receive from the State 
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College is $1.50 per hour, and the classes are to be conducted 3 hours per night, 3 
nights per week. 

It has been administratively determined that the employment by the State 
College does not interfere with the work of these employees under their appoint- 
ments with this Commission. 

In order to prevent any delay in the defense program this Commission has 
advised the employees that they may accept employment with the State College 
without compensation until such time as the legality of their receiving compen- 
sation has been decided, and they are now conducting these classes. 

Your early decision to this question will be very much appreciated. 


The letter dated September 9, 1940, from Brice H. Sewell, to which 
you refer, also forwarded with your letter, is as follows: 


Your letter of September 3 to Mrs. Grace J. Corrigan, requesting advice as to 
the source of funds from which the salaries of instructors under the National 
Defense program are derived, has been referred to this office for reply. 

The Federal National Defense funds are deposited by the Federal Government 
with the State treasurer and paid out as reimbursements to State College after 
they have made the proper claims and affidavits that the expenditures have been 
incurred. The instructors are paid from State College funds; therefore, in the 
final analysis, it would appear that the teachers are paid from State College funds 
inasmuch as they do not receive a Federal check. 


The Second Deficiency Appropriation Act, 1940, approved June 27, 
1940, Public, No. 668, contains the following appropriation under the 
heading, Federal Security Agency, Office of Education: 


Vocational education of defense workers, Office of Education: For payment to 
States, subdivisions thereof, or other public authorities, through certification from 
time to time made by the United States Commissioner of Education to the Secre- 
tary of the Treasury of the name of such agency and the amount to be paid, such 
payment to be made prior to audit and settlement by the General Accounting 
Office, for the cost of courses of less than college grade, provided by such agencies 
in vocational schools pursuant to plans submitted by such agencies and approved 
by the United States Commissioner of Education, which plans shall include courses 
supplementary to employment in occupations essential to the national defense and 
pre-employment refresher courses for workers preparing for such occupations 
selected from the public employment office registers; * * 


In decision of June 25, 1935, 14 Comp. Gen. 916, it was held as follows 
(quoting from the syllabus) : 


After the Federal funds loaned or granted to a State under authority of section 
1 of the Emergency Relief Appropriation Act of 1935, dated April 8, 1935, are 
receipted for by the State they become State funds, and in the absence of a condi- 
tion of the loan or grant specifically prescribed to the contrary, there would be no 
Federal law precluding a retired Marine Corps officer from holding an office or 


position created by a State, the salary of which is paid from the funds loaned or 
granted by the Federal Government. 


See, also, decision of April 19, 1937, 16 Comp. Gen. 948, holding as 
follows (quoting from the syllabus) : 


Grants to a State or Territory under the Social Security Act, 49 Stat. 620, 
become funds of the particular State or Territory, and, except for compliance 
with the conditions under which the grants are made, any expenditure of such 
funds for the purpose for which granted to the Territory of Alaska is subject to 
the laws and regulations applicable to the expenditure of territorial funds rather 
than Federal laws applicable to the expenditure of appropriated moneys by the 
departments and independent establishments of the Government. 


Executive Order No, 8390, dated April 11, 1940, provides, as follows: 


By virtue of the authority vested in me by section 1753 of the Revised Statutes 
of the United States (U.S.C., title 5, sec. 631), and as President of the United 
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States, the Executive Order of January 17, 1873, as amended, prohibiting, with 
certain exceptions, Federal officers and employees from holding state, territorial, 
and municipal offices, is hereby further amended so as to permit officers and 
employees of the Federal Government to hold positions as teachers or instructors 
in any state, territorial, or municipal school or university: Provided, That their 
holding of such positions shall not in any manner interfere or conflict with the 
performance of their duties during their regular hours of duty as officers or 
employees of the Federal Government. 


Accordingly, in the absence of a condition in the Federal grant to 
the State of New Mexico prohibiting the employment of Federal per- 
sonnel as instructors in State institutions, the Federal dual compensa- 
tion statutes are not applicable to prohibit the employment of Frederick 
C. Eichholtz and Jesse J. Stovall as instructors by the New Mexico 
State institution in accordance with the arrangement indicated by the 
correspondence enclosed with your submission. 


(B-12011) 


LEAVES OF ABSENCE—JURY SERVICE 


The “term” of jury service for which a Government employee is entitled to 
court or jury leave of absence with pay under the act of June 29, 1940, 
does not include periods during which the employee is excused or dis- 
charged by the court either for an indefinite period subject to call by the 
court or for a definite period in excess of 1 day. 


Acting Comptroller General Elliott to the Postmaster General, October 1, 1940: 
I have your letter of September 21, 1940, as follows: 


Reference is made to your letter of September 6, 1940 (B-12011), addressed 
to the Federal Works Administrator, concerning the Act of Congress approved 
August 22, 1935, 49 Stat. 682, which relates to the pay and leave status of 
certain government employees called for jury service. 

It frequently happens that employees of the postal service are called for 
jury duty extending over a period of many months and are from time to time 
excused from jury duty during the term for which they are called with the 
understanding that they are subject to call, and in other cases they are excused 
to report back to jury duty at some definite future date. 

The question arises as to whether employees who are not required to report 
for the days on which they are excused from jury duty are entitled to leave 
of absence with pay. 


It is requested that you render a ruling covering the question presented. 


The general rule was stated in decision of September 6, 1940, 
B-12011, as follows: 


During the entire period a Federal officer or employee is under proper 
summons from a State or Federal court to serve on a jury he is under the 
jurisdiction and control of the court which has issued the summons to him, 
and is not, during that period, strictly under the jurisdiction and control of 
the administrative office in which he is employed. The controlling statutes 
save to him his salary and authorize the granting of court or jury leave of 
absence for the entire period he is under the jurisdiction and control of the 
court, that is, during the “term” of jury service, which term may be determined 
as from the date stated in the summons on which he is required to report to 
the court, until he is discharged by the court. 
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Where an employee is summoned for jury duty for an extended 
term and is excused or discharged by the court during such, term 
for an indefinite period subject to call by the court or for a definite 
period in excess of 1 day, the “term” of such jury service mentioned 
in the act of June 29, 1940, for which the statute authorizes the 
granting of leave of absence with pay, is regarded as having been 
curtailed or reduced by the court to the extent of the days for which 
the court has excused or discharged the employee from jury service, 
and for such days court or jury leave of absence with pay is not 
authorized. 


(B-12296) 


LEAVES OF ABSENCE—ADVANCES—EMERGENCY EMPLOYEES; 
CERTIFYING OFFICERS’ LIABILITY 


There is no authority under the Uniform Annual Leave Regulations for granting 
“advance” annual leave of absence to emergency employees. 

Under existing law and Executive Order No. 6166 of June 10, 1933, the certifying 
officer is responsible for any losses resulting from the erroneous certifica- 
tion of facts on a Government voucher and he must assume responsibility 
for the correctness of the statements and computations of his subordinates 
unless it can be shown that neither he, nor his subordinates, in the reason- 
able exercise of care and diligence, could have known the true facts. 


Acting Comptroller General Elliott to the Federal Works Administrator, 
October 2, 1940: 


There has been considered the question presented in your letter of 
July 31, 1940, as follows: 


Consideration has been given to a letter dated June 26, 1940, from the Claims 
Division of your office under file No. Misc—0862375-WBC, raising a charge of 
$2.14 against J. J. Madigan, Executive Officer of the Public Works Administra- 
tion, in connection with his certification of pay roll voucher No. 1211940 in the 
February account of G. F. Allen, symbol No. 94-887, and requesting advice as to 
the action taken to recover the amount of the indebtedness. 

The charge in question arises from an overpayment of salary made to Mary 
W. Coan, a former employee of the Public Works Administration, but it appears 
from an examination of the records that the payment when made was not based 
upon an improper certification such as should be considered as coming within 
the provisions of Executive Order No. 6166. 

The employee in question was granted annual leave with pay for the period 
from 3 hours 30 minutes on January 31, 1939, to February 15, 1939, inclusive. 
She had sufficient earned leave to carry her on the pay roll through 3 hours 15 
minutes on February 15, and the 3 hours 45 minutes additional leave required 
to cover the full period was advanced in accordance with section 2 of the 
Annual Leave Regulations, which provides that permanent employees shall be 
entitled to current annual leave with pay at any time during a calendar year, 
not in excess of 26 days. The leave was advanced on a reasonable assumption 
that it would be subsequently earned. 

The employee departed for her home in Albuquerque, New Mexico, and at the 
expiration of the approved annual leave she requested and was granted leave 
without pay for 30 days, beginning February 16, 1989. On March 14, 1989, she 
advised that her personal affairs prevented her returning to duty and submitted 
her formal resignation. 

All efforts of the Public Works Administration to obtain a refund of $2.14 
to cover the leave advanced and not subsequently earned were without success, 
and the indebtedness was reported to the Claims Division of your office for the 
reason that it was understood the procedure followed in such cases where other 
means failed was to raise a charge against the former employee for consideration 
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at such time as she might again be employed by the Government or there might 
be amounts otherwise properly due her. 

The pay roll in question included the names of more than 2,500 employees, and 
in connection with the certification of such vouchers the certifying officer is in 
no better position than the disbursing officer to ascertain of his personal knowl- 
edge that each and every item has been correctly stated, and he must depend 
upon the correctness of the computations of various leave and pay-roll clerks. 
In a liquidating organization such clerks, as well as the employees to whom over- 
payments are made, are frequently separated from the service before errors are 
detected and the certifying officer has no means of recovering the amounts from 
the responsible employees. 

Under the circumstances resulting in this overpayment it would appear that 
the charge against the certifying officer should be removed; but if the charge is 
sustained, then it would seem that the certifying officer should be entitled to the 
same legislative relief that the Congress has consistently afforded the disbursing 
officers, and an opportunity to include the item in one of the relief bills is 
requested. 

It is requested that the matter be given further consideration, and that you 
advise me if certifying officers will be held liable for overpayments resulting 
from advances of leave under the provisions of the Leave Regulations. 


Particular reference is made to the statement in the above-quoted 
letter that additional leave in this case “was advanced in accordance 
with section 2 of the Annual Leave Regulations, which provides that 
permanent employees shall be entitled to current annual leave with 
pay at any time during a calendar year, not in excess of 26 days.” 
Section 2 of the Annual Leave Regulations, in effect at the time this 
overpayment occurred, provided as follows: 

Permanent employees who have been employed continuously for one year or 
more and who do not contemplate leaving the service during the current calendar 
year shall be entitled to current annual leave with pay at any time during such 
calendar year not in excess of 26 days. In addition to current annual leave such 
employees may be granted accumulated leave not to exceed 60 days. 

Neither the employee here involved nor any of the others who were 
paid on voucher No. 1211940 of the February 1989 accounts of G. F. 
Allen, is shown to have been “permanent employees” within the mean- 
ing of that term as used in these leave regulations. On the contrary, 
it is shown by the voucher that they were “emergency employees.” 
See definition of permanent and emergency employees as contained 
in section 1 of the annual leave regulations. 

It is provided in section 5 of the regulations that “Emergency and 
indefinite employees shall be entitled to annual leave with pay accru- 
ing at the rate of 214 days per month for each month of service, and 
may in addition thereto be granted accumulated leave.” Neither 
this, nor any other provision of the regulations, authorized the grant- 
ing of advance leave to emergency employees. On the contrary, the 
provision that emergency employees are entitled to annual leave ac- 
cruing at a specified rate for each month “of service” clearly con- 
templates that the service must be rendered before the leave accrues. 
See 17 Comp. Gen. 276, 278. Furthermore, it is to be noted that when 
it has been contemplated that advance leave should be granted to 
employees under these regulations, a specific provision to that effect 
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has been made. Thus, under the terms of section 14, after granting 
2% days’ leave to temporary employees for each full month “of 
service” it is provided that “After the first month of service such 
leave may be credited at the beginning of the month in which it 
accrues.” It must be presumed that if it had been intended that 
emergency employees should receive advance leave, a similar specific 
provision to accomplish that purpose would have been made. 

It follows from what has been said that there was no authority to 
grant Mary W. Coan, an emergency employee, advance leave for 3 
hours and 45 minutes on February 15, 1939. 

Mr. J. J. Madigan, the certifying officer in this case, certified, 
umong other things, “that no person whose name appears on the 
within pay roll is being paid for any period of absence in excess of 
that allowed by law.” A certifying officer may not escape liability 
for losses resulting from an improper certification merely by stating 
that he was not in a position to ascertain of his personal knowledge 
that each item on the pay roll was correctly stated, and that “he must 
depend upon the correctness of the computations of various leave- 
and pay-roll clerks.” If he relies upon the statements and computa- 
tions of subordinates he must assume responsibility for the correct- 
ness of their statements and computations unless it can be shown that 
neither he, nor his subordinates, in the reasonable exercise of care 
and diligence, could have known the true facts. In other words, 
under existing law and Executive Order No. 6166 of June 10, 1933, 
the United States is entitled to look to the certifying officer and hold 
him responsible for any losses resulting from the erroneous certifi- 
cation of facts. Whether the certifying officer is entitled to reim- 
bursement from the clerk or clerks who made the erroneous compu- 
tations, and upon whom he relied, is not a matter for determination 
by this office. 15 Comp. Gen. 962. So far as the United States is 
concerned, the responsibility for certification of facts rests with the 
certifying officer. 

The certification would be without material value as a protection 
to the United States against erroneous payments if, after certifying 
definitely to the correctness of a pay roll or voucher, the certifying 
officer would then escape liability by merely stating that he was not 
personally familiar with the facts to which he certified and did not 
know whether they were correct. The function of certification is not 
perfunctory but rather involves a high degree of responsibility. In 
the present case, for example, it will be noted that in reliance upon 
the certification of Mr. Madigan, payments aggregating $209,481.64 
were made on a single voucher. If such an officer may be permitted 
to state, when it is determined that the facts are not as he certified 
them to be, that he was not in a position to personally know whether 
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the facts as certified were true, and on the basis of such a statement 
to escape liability, the purpose and effect of Executive Order No. 
6166 would be largely nullified. 

In the present case, the record appears clearly to have shown that 
the accrued leave of Mary W. Coan was only sufficient to cover the 
period through 3 hours and 15 minutes of February 15, 1939, and the 
leave regulations clearly provided that she was entitled to no advance 
leave. Under the circumstances it must be held that the certifying 
officer is responsible for the erroneous payment made. 


(B-12473) 


EXPENSES OF FELLOWSHIPS AWARDED TO STUDENTS OF AMERICAN 
REPUBLICS—APPROPRIATION AVAILABILITY, ETC. 


The appropriations for cooperation with the American republics contained in the 
Department of State Appropriation Act, 1941, and the Second Deficiency 
Appropriation Act, 1940, are available for the cost of fellowships in public 
health awarded to students from the American republics, including trans- 
portation, tuition, and per diem in lieu of subsistence. 

The entire expense incident to a fellowship awarded to a student of one of the 
American republics pursuant to the act of August 9, 1939, may be charged 
to the fiscal year appropriation current and available at the time the fellow- 
Ship is awarded even though the fellowship extends into the succeeding fiscal 
year, but should a fellowship be extended beyond the period for which origi- 
nally awarded, the available appropriation current at the time such extension 
is effective is the one chargeable with the expenses incident to the extension. 


Acting Comptroller General Elliott to the Secretary of State, October 2, 1940: 
I have your letter of September 20, 1940, as follows: 


The Second Deficiency Appropriation Act, 1940 (Public, No. 668, 76th Congress) 
carries an appropriation of $250,000 for cooperation with the American republics 
of which amount the Secretary of State has been authorized in accordance with 
the President’s approval of September 11, 1940, to transfer an item of $20,000 
for the use of the Federal Security Agency to carry out their program. 

In connection with the consummation of the Federal Security Agency's pro- 
posed projects that Agency has drafted a set of regulations as a supplement to 
the Standardized Government Travel Regulations, a copy of which is enclosed, 
to govern all travel expenses and per diem which are to be expended from the 
above appropriation and those regulations have been approved by this Depart- 
ment. There are also enclosed for your information copies of the Administrator’s 
letter of August 26 and September 19, 1940, and a copy of a memorandum which 
accompanied the regulations. 

The enclosed data are self-explanatory and it would be greatly appreciated if 
you would inform me if the regulations meet with your approval and whether 
the entire expenses incident to a fellowship will be chargeable to the fiscal-year 
appropriation current at the time the fellowship is awarded even though the 
term of the fellowship extends into the succeeding fiscal year. I should also 
appreciate it if you will indicate in your decision whether the following items 
are payable from the appropriated funds: 


(a) Payment of travel per diem to the students during the entire period 
of studies in the United States, as provided in section 4, paragraph 
(b) of the Regulations for Fellowships. 

(b) Payment of tuition, fees, and other academic expenditures to the stu- 
dents, as provided in section 4, paragraph (c) of the Regulations for 
Fellowships. 


405635™—41——-14 
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The preamble and sections 4 and 5 of the proposed regulation 
governing the award of fellowships in the sciences related to public 
health are as follows: 


Subject to appropriations available, fellowships in the sciences related to 
public health will be awarded to qualified applicants from the other American 
republics by the United States Public Health Service in cooperation with the 
Pan American Sanitary Bureau, pursuant to the following authority and official 
recommendations : 

(a) Public, No. 355, 76th Congress, approved August 9, 1939, authorizing the 
President to utilize the services of the departments, agencies, and independent 
establishments of the Government of the United States for the purpose of 
rendering closer and more effective the relationship between the American 
republics. (See Resolution No. 81 adopted at the Eighth International Confer- 
ence of American States held at Lima, Peru, December 9-27, 1938, recommending 
scientific and technical research by institutes, laboratories, and men of science 
officially recommended by the American Governments) ; 

(b) Public, No. 668, 76th Congress, approved June 27, 1940, appropriating 
funds for travel expenses, in accordance with Standardized Government Travel 
Regulations and the act of June 3, 1926, as amended, of citizens of the United 
States and the other American republics selected as professors and students; 

(c) Article No. 59 of the Pan American Sanitary Convention signed at Ha- 
bana, November 14, 1924, 44 Stat. 2041 (Pan American Sanitary Code), author- 
izing the Pan American Sanitary Bureau to take the necessary preparatory 
steps to bring about the exchange of professors, medical and health officers, 
experts or advisers in public health, for the purpose of mutual aid and advance- 
ment in the protection of the public health of the American republics ; 

(d) Resolution of the Second Pan American Conference of National Directors 
of Health (Washington, April 20-25, 1931) under the heading of Health Educa- 
tion, recommending that fellowships be instituted to aid in training health 
workers and the furnishing of post-graduate courses to such workers; 

(e) Report submitted to the President under date of November 10, 1938, by 
the Interdepartmental Committee on Cooperation with the American republics, 
recommending the award of fellowships in the fields of public health to qualified 
students from the other American republics under the auspices of United States 
Public Health Service and the Pan American Sanitary Bureau. 

Fellowships will be awarded under the following: 


REGULATIONS 





* * . * * 

























Sec. 4. Benefits —Applicants awarded fellowships may be entitled to any one 
or all of the following provisions when authorized by the Director of the Pan 
American Sanitary Bureau; 

(a) Transportation expenses from the home of the applicant to the place or 
places in the United States where the studies or research are to be pursued, 
and return to the home of the applicant, including travel via Washington, D. C., 
en route to the place of study or research and/or from the place of study or 
research to Washington, D. C., and return to that place, if necessary for cénsul- 
tation with reference to arrangements for the fellowship, in accordance with 
the Standardized Government Travel Regulations and the act of June 3, 1926, 
as amended, in which connection claim for reimbursement may be made only 
for the following items: 

Rail: First-class fare. If travel is performed on an extra-fare train, expenses 
in excess of the first-class fare must be borne by the traveler. No receipts are 
necessary. 

Pullman: Lower berth or parlor-car seat. No receipts are necessary if Gov- 
ernment transportation requests are used. If purchased with cash the Pullman 
stub must be attached to the reimbursement voucher. 

Steamer: Not exceeding the lowest minimum first-class fare of the ship on 
which the travel is performed. American vessels must be used if available. 
(Section 601 of the Merchant Marine Act of May 22, 1928.) No receipts are 
necessary. 
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Airplane: Transportation by air will be allowed regardless of the cost when 
authorized by the administrative official. When air travel has not been specifi- 
cally authorized, the traveler may proceed by air with the understanding that 
he may claim reimbursement therefor only in an amount not exceeding what it 
would have cost had the travel been performed by public conveyance over land 
or water. No receipts are necessary. 

Taxicab: At the beginning and termination of the journey and at all points 
where a change of conveyance is necessary while in a direct travel status. No 
receipts are necessary. 

Excess baggage charges: For personal effects (not household furniture) 
which are not carried free by the transportation company. Receipts are neces- 
sary and they should indicate that the traveler has availed himself of the free 
allowance if such an allowance is granted. 

Drayage or transfer of baggage: For the hauling of the personal effects from 
the home to the station or dock, et cetera. Receipts are not necessary but 
should be submitted if possible. Charges by porters for handling the bags or 
baggage will not be allowed. : 

Steamer rug and steamer chair: Receipts are necessary. Charges for steamer 
cushions will not be allowed. 

Tips and gratuitous fees: Will not be reimbursed. 

In all cases round-trip tickets must be purchased if possible. In the event 
the return portion of the ticket cannot be used, it should be returned to the 
United States Public Health Service for collection. 

(b) Per diem in lieu of subsistence at not to exceed the following rates: 
$6.00 overland or by air outside of the continental limits of the United States, 
$2.50 on vessels, and $5.00 in the United States, the latter payable both during 
travel, including any time necessarily spent at Washington on consultation 
regarding arrangements for the fellowship, and during the entire period of 
studies or research at the organization, institution, or educational establishment 
chosen. 

(c) Other expenses in connection with the fellowship, including enrollment 
fees, tuition, medical and infirmary fees, laboratory fees, cost of textbooks, and 
rental of equipment, payable to the institution, person, firm, or corporation that 
may have rendered the services or furnished the supplies. Such expenses may 
be billed directly to the Surgeon General of the United States Public Health 
Service and shall bear the signature of the fellow receiving the services or 
supplies. However, should that procedure not be acceptable the fellow person- 
ally may pay the bill and render an appropriate account to the Surgeon General. 

No provision is made for dependents. 

Sec. 5. Duration of fellowships.—Fellowships will be awarded for periods 
of varying length, not exceeding one school year or twelve months of actual 
studies or research. Fellowships may be extended beyond these periods upon 
recommendation of the Director of the Pan American Sanitary Bureau and 
subject to the availability of appropriations. 


Public, No. 355, Seventy-sixth Congress, first session, approved 
August 9, 1939, 53 Stat. 1290, referred to therein, provides in section 1 
as follows: 


That in order to render closer and more effective the relationship between the 
American republics the President of the United States is hereby authorized, 
subject to such appropriations as are made available for the purpose, to utilize 
the services of the departments, agencies, and independent establishments of 
the Government in carrying out the reciprocal undertakings and cooperative 
purposes enunciated in the treaties, resolutions, declarations, and recommenda- 
tions signed by all of the twenty-one American republics at the Inter-American 
Conference for the Maintenance of Peace held at Buenos Aires, Argentina, in 
1936, and at the Highth International Conference of American States held at 
Lima, Peru, in 1938. 


Reports of the congressional committees which considered the bill 
(H. Rept. No. 508 and S. Rept. No. 608, 76th Cong., 1st sess.) show 
that the bill was designed to promote cooperation with the other 
American republics by authorizing, subject to the making of appro- 
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priations, the carrying into effect of a concrete program intended to 
render closer and more effective the relationship between the United 
States and the other American republics. One of the points of the 
program is expressly shown therein as being the establishment of 
fellowships in public health for students from the American repub- 
lics, such fellowships to include transportation, tuition, textbooks, 
and maintenance. 

The appropriation for cooperation with the American republics as 
contained in the Department of State Appropriation Act, 1941, 54 
Stat. 192, is as follows: 


Salaries and expenses: For all expenses necessary to enable the Secretary of 
State to carry out the purposes of the act entitled “An Act to authorize the 
President to render closer and more effective the relationship between the Amer- 
ican republics,” approved August 9, 1939, and to supplement appropriations 
available for carrying out other provisions of law authorizing related activities, 
including personal services in the District of Columbia; not to exceed $45,000 
for printing and binding; stenographic reporting, translating, and other services 
by contract, without regard to section 3709 of the Revised Statutes (41 U. §8. C. 
5); expenses of attendance at meetings or conventions of societies and associa- 
tions concerned with the furtherance of the purposes hereof; hire, maintenance, 
and operation of motor-propelled passenger-carrying vehicles; and purchase of 
books of reference and periodicals, $120,500; and the Secretary of State is 
hereby authorized, subject to the approval of the President, to transfer to other 
departments, agencies, and independent establishments of the Government for 
expenditure in the United States and in the other American republics not ex- 
ceeding the following amounts, respectively : Civil Aeronautics Authority, $2,500; 
Department of Commerce, for the Coast and Geodetic Survey, $15,000; Federal 
Security Agency for the Public Health Service, including not to exceed two 
additional regular active commissioned officers, $25,000, and the Office of Edu- 
cation, $10,000; Department of the Interior, for the Office of the Secretary, 
$18,000, and the Bureau of Fisheries, $10,000. 


The said appropriation was supplemented by the Second Deficiency 
Appropriation Act, 1940, 54 Stat. 651, as follows: 


Salaries and expenses: For an additional amount for salaries and expenses, 
‘cooperation with the American republics, fiscal year 1941, including the objects 
specified under this head in the Department of State Appropriation Act, 1941, 
and including also the recording and sound-tracking of motion pictures; travel- 
ing expenses, in accordance with the Standardized Government Travel Regula- 
tions and the act of June 3, 1926, as amended, of citizens of the United States 
and the other American republics selected as professors and students; traveling 
expenses of members of advisory committees in accordance yith section 2, of 
the act of August 9, 1939 (53 Stat. 1290) ; and not exceeding $10,000 additional 
for printing and binding, $250,000; and the Secretary of State is hereby author- 
ized, subject to the approval of the President, to transfer to other departments, 
agencies, and independent establishments of the Government for expenditure in 
the United States and in the other American republics not exceeding the follow- 
ing amounts, respectively: Federal Security Agency for the Public Health Ser- 
vice, $20,000; Department. of Labor, for the Children’s Bureau, $7,500, and the 
Women’s Bureau, $5,000; Civil Aeronautics Authority, $20,000; Smithsonian 
Institution, $28,500; Department of the Interior, for the Travel Bureau, $12,500, 
for the Bureau of Fisheries, $5,000, and for the Geological Survey, $25,000; 
Department of Commerce, for the Coast and Geodetic Survey, $9,000; Library of 
Congress, $18,500; Tariff Commission, $5,000. 


The hearings before the subcommittee of the Committee on Appro- 
priations, House of Representatives, in connection with the Depart- 
ment of State Appropriation Act, 1941, contain references to the 
fellowships under discussion and it is clearly indicated therein that 
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such fellowships are intended to include transportation, tuition, 
maintenance, textbooks, etc. 

In view of the foregoing and having regard for the program in- 
tended to be carried out, as evidenced by the act of August 9, 1939, 
funds having been made available therefor in the subsequent appro- 
priation acts, quoted above, this office is not required to object to 
charging the appropriations involved with the cost of such fellow- 
ships, including transportation, tuition, maintenance, etc., in the 
manner provided in paragraph 4 of the proposed regulations in 
question. That is to say, points (a) and (b) in your letter are 
answered in the affirmative. 

With respect to your question as to whether the entire expenses 
incident to a fellowship may be charged to the fiscal-year appropria- 
tion current and available at the time the fellowship is awarded, 
when the fellowship extends into the succeeding fiscal year, you are 
informed, likewise, that this office will not object to such practice, it 
appearing that the award of the fellowship fixes a definite obligation 
upon the United States, against the appropriation current and avail- 
able at the time of the award. However, should a fellowship be 
extended, as provided in section 5 of the regulations, the available 
appropriation current at the time such extension is effective, rather 
than the appropriation available at the time of the original award, 
is the one chargeable with the expenses incident to the extension. 

This office is not required to object at this time to the proposed 
regulations submitted with your letter but there is called to your 
attention for correction the reference to “section 601 of the Merchant 
Marine Act of 1928” appearing under the subheading “Steamer” of 
section 4 (a). The cited section has been superseded by section 901 
of the Merchant Marine Act of 1936, 49 Stat. 2015. 


(B-12612) 


COMPENSATION—DOUBLE—U. S. ARMY MOTION-PICTURE SERVICE 
FUNDS 


The prohibition of the act of May 10, 1916, as amended, against paying any 
person more than one salary from appropriated funds when the combined 
amount of said salaries exceeds $2,000 per annum, is not applicable where 
one of the salaries was paid by the United States Army Motion-Picture 
Service from its profits, which are not appropriated funds or collections 
authorized to be expended as appropriations. 


Acting Comptroller General Elliott to the Chairman, Board of Directors, Home 
Owners’ Loan Corporation, October 4, 1940: 


I have your letter of September 27, 1940, as follows: 


File #1980. Doris M. Leizear. Washington, D. C. 

The Retirement Record Card (Form No. 2806) of Miss Doris M. Leizear, who 
is now an employee of this Corporation, indicates that she was in the employ 
of the United States Army Motion-Picture Service, Washington, D. C., as a Jr. 
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Clerk-Stenographer, salary $1,320.00 per annum for the period September 3, 19387, 
to September 18, 1937, both dates inclusive, and that for the same period she was 
in the employ of the Social Security Board as a Sr. Typist, salary $1,440.00 per 
annum. 

A notation appears on her Retirement Record Card in connection with her 
services with the Army Motion-Picture Service in the “Remarks” column, that 
services were “paid from nonappropriated funds.” 

Your decision is requested as to whether the dual compensation acts (39 Stat. 
120; 582) apply to this case, in view of the fact that Miss Leizear was paid for 
her services by the United States Army Motion-Picture Service, and, if so, what 
action, if any, should be taken by this Corporation with respect to the continued 
payment to her for her services in her pending employment here. 


The dual compensation act of May 10, 1916, 39 Stat. 120, as amended 
by the act of August 29, 1916, 39 Stat. 582, provides as follows: 


That unless otherwise specially authorized by law, no money appropriated by 
this or any other act shall be available for payment to any person receiving more 
than one salary when the combined amount of said salaries exceeds the sum of 
$2,000 per annum, * * *. 


The provisions of that act are applicable only to cases in which the 
salary payments involve funds which have been appropriated by the 
Congress or funds which are collected and authorized to be expended 
as appropriated funds. See 14 Comp. Gen. 822, 825; 17 id. 786. 

Army Regulations, 210-390 (1), provides as follows: 


1. Name and object.—a. The United States Army Motion-Picture Service, a 
self-supporting organization operating directly under The Adjutant General, was 
organized and is operated for the purpose of furnishing amusement and recre- 
ation through the medium of motion pictures for the enlisted men and other 
Army personnel at posts, camps, and stations in the continental limits of the 
United States and Alaska. The theater facilities of this service have been designed 
and are intended primarily for the execution of this mission, and all other con- 
siderations are secondary and subordinate to this objective. 

b. As there is no appropriation for the purpose, the success of the United States 
Army Motion-Picture Service depends entirely upon its efficient administration 
under generally accepted business principles and under certain specific rules 
based upon the essential policy of uniformity in the privileges accorded to and 
the restrictions enjoined upon all posts, camps, and stations in the operation of 
War Department theaters. 

c. In the operation of the United States Army Motion-Picture Service it is 
not the policy to accumulate a surplus. Any profits realized are used to main- 
tain the service at nonprofitable theaters and for distribution to profitable thea- 
ters. The balance is expended for new equipment and for the general improve- 
ment of the service. 

d. The profits are distributed to the posts, camps, and stations according to 
profit-sharing plans announced from time to time by the War Department for 
expenditure at the discretion of the commanding officer for the welfare of the 
garrisons. Included in the welfare program is the War Department Theater 
which will be given consideration in the expenditure of these funds. 


As it is understood the salary of Miss Leizear was paid by the United 
States Army Motion-Picture Service, not from appropriated funds or 
funds which are authorized to be expended as appropriated funds but 
from the profits of the service as indicated by the above-quoted Army 
Regulations, the dual compensation act of 1916 would not be applicable 
in her case. 
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(B-12456) 


COMPENSATION—ADJUSTMENT UPON ACQUISITION OF CIVIL-SERV- 
ICE STATUS—APPLICABILITY OF ADMINISTRATIVE PROMOTION 
LIMITATION 


Where, pursuant to an administrative policy, the salary of a non-civil-service 
employee of the Federal Housing Administration is reduced to the minimum 
rate of his grade at the time his name is reached for certification by the 
Civil Service Commission and he is given a civil-service status subject to 
the usual probationary period, the restoration of his original salary at the 
end of the probationary period would not constitute an administrative 
within-grade promotion within the purview of the limitation in section 5 
of the Independent Offices Appropriation Act, 1941. 


Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, October 9, 1940: 


I have your letter of September 18, 1940, as follows: 


Under certain conditions a classified civil-service status may be acquired by 
employees of the Federal Housing Administration upon being reached for certifi- 
eation by the Civil Service Commission. However, to attain a civil-service 
status such employee must satisfactorily serve the required six-month proba- 
tionary period at the base salary of the grade. 

A number of such employees who have been certified by the Civil Service 
Commission and are eligible in all respects to receive a civil-service status in 
their employment with the Federal Housing Administration are now receiving 
a salary in excess of the base salary of the appropriate grade by virtue of one 
or more administrative promotions. In the past when such an employee was 
eligible and desired a civil-service status it has been our policy to reduce the 
employee's salary to the base of the grade for the duration of the probationary 
period and then automatically to readjust the employee’s salary to the amount 
he was receiving originally. 

In view of the restriction against administrative promotions in the Inde- 
pendent Offices Appropriation Act, for the fiscal year 1941, approved April 18, 
1940, Public, No. 459, section 5, an official ruling as to whether such a readjustment 
would be considered as an administrative increase within the prohibition of said 
act is respectfully requested. 


Section 5 of the Independent Offices Appropriation Act, 1941, ap- 
proved April 18, 1940, Public, No. 459, 54 Stat. 141, provides as 
follows: 

The total amount used on an annual basis for administrative within-grade 
promotions for officers and employees under any appropriation or other fund 
made available in this act shall not exceed the amount determined by the Bureau 


of the Budget to be available for such purpose on the basis of the Budget esti- 
mate for such appropriation or fund exclusive of new money in any such Budget 


estimate for such administrative promotions. 

The background of this provision is explained in House Report 
No. 1515, Seventy-sixth Congress, Third session, at pages 2 to 4, which 
concludes— 









A provision has been inserted in this bill as section 5, and will be carried in 
each other appropriation bill, designed to hold the total amount that may be 
used for administrative promotions within the aggregate amount ($3,901,000) 
which has been estimated will eventuate for that purpose on the basis of the 
estimates of appropriations and funds in the 1941 Budget. 


As—so far as appears—the employees in question will continue to be 
paid from the same appropriation after they have acquired the classi- 
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fied civil-service status, it is apparent that any administrative re- 
adustments designed to restore, after any necessary probationary 
period, salary rates which were reduced at the beginning thereof, 
would not constitute the use of any part of the appropriation for an 
administrative within-grade promotion within the purview of the 
said section 5, so long as the original salary rate is not exceeded in 
any case. 

You are advised, therefore, that where reductions are made during 
the fiscal year in accordance with the policy referred to, restoration 
thereof at the end of the probationary period would not be prohibited 
by section 5 of the act above quoted. There should not, however, be 
overlooked the requirements of the “average clause,” appearing as 
section 2 of the same act, 54 Stat. 141. 


(B-12598) 


APPOINTMENTS TO NON-CIVIL-SERVICE POSITIONS— 
APPORTIONMENT RESTRICTIONS 


Section 702 of the Labor-Federal Security Appropriation Act, 1941, providing 
for apportionment by States, on a basis of population, of appointments 
to non-civil-service positions under appropriations in said act, restricts origi- 
nal appointments but does not prohibit the transfer of personnel between 
State, regional, and departmental offices, if otherwise authorized by law. 

A field-service employee paid from funds appropriated by the Labor Federal 
Security Appropriation Act, 1941, whose original appointment falls within 
either of the exceptions to section 702 of said act, which provides for appor- 
tionment by States of appointments to non-civil-service positions, may not 
be transferred to the departmental service if the quota of non-civil-service 
employees of the State of his residence would be exceeded thereby. 


Acting Comptroller General Elliott to the Federal Security Administrator, 
October 9, 1940: 


I have your letter of September 26, 1940, as follows: 


Your attention is respectfully directed to section 702 of the Labor-Federal 
Security Appropriation Act, 1941 as follows: 

“None of the funds appropriated in this act shall be used to pay the salary 
of any person appointed to a non-civil-service position, under the appropriations 
in the respective titles in this act, if the effect of such appointment is to increase 
the number of non-civil-service employees from the State of residence of any 
such non-civil-service appointee beyond the number of non-civil-service employees 
to which such State is entitled, under the appropriations in the respective titles 
of this act, on a basis of population: Provided, That this section shall not 
apply to any position, the appointment of which is made by the President: 
Provided further, That this section shall not apply to positions in the Civilian 
Conservation Corps outside the District of Columbia.” 

In the application of the provisions of the above-quoted section to title IT 
of the act (the Federal Security Agency Appropriation Act, 1941) this Agency 
has encountered several questions arising from the ordinary transfer of per- 
sonnel between State, regional, and departmental offices. Manifestly, efficient 
administration requires transfer of trained personnel from State offices to posi 
tions in regional and departmental offices where experience peculiarly fits such 
personne! for the performance of duties in responsible positions. Less 
frequently, efficient administration calls for the transfer of departmental per- 
sonnel to regional and State offices. It has been my position that section 702 
places no limitation on any such transfer of employees but that its application 
is to the appointment of newly recruited personnel only, 


se eon DK AD ee = 





DECISIONS OF THE COMPTROLLER GENERAL 193 


For instance, in the National Youth Administration, where all of the per- 
sonnel is non-civil-service, transfer of employees from State to regional offices 
and to the Washington office is not infrequently found advisable. Paragraph 16 
of the National Youth Administration Appropriation Act 1941 requires: 

“Appointments in any State to Federal positions of an administrative or 
advisory capacity under the appropriation in paragraph 2 shall be made from 
among the bona fide citizens of that State so far as not inconsistent with 
efficient administration.” 

Accordingly, appointments to vacancies in the State office of an overquota 
State nevertheless would be made from bona fide citizens of that State and 
such appointees, it is my understanding, would not be charged to the quota 
for the purposes of section 702 of the Labor-Federal Security Appropriation Act, 
1941. However, efficient administration may require the transfer of certain of 
these State office employees to positions in the regional office or to the Wash- 
ington office, whereupon I assume that the transferred employee would be charged 
to the State’s quota in determining whether any future appointment of a citizen 
of that State is prohibited by section 702. Yet, it is my position that such a 
transfer, as distinguished from a new appointment, would not be prohibited 
by section 702. 

Likewise, should it be found administratively desirable to transfer personnel 
from the Washington office or from a regional office to the State office in an 
overquota State, I assume that any resident of that State so transferred would 
no longer be charged to the State quota in determining the permissibility, 
under section 702, of any future appointment of a citizen of that State to the 
regional or departmental service. 

In summation, it is my position that funds would be available under the 
Federal Security Agency Appropriation Act, 1941 for the payment of salaries 
of employees transferred between the State, regional, and departmental offices 
regardless of quota, the provisions of section 702 of the Labor-Federal Security 
Appropriation Act, 1941 thus relating to the appointment of new personnel only. 

Your advice as to your concurrence in the premises will be appreciated. 


In decision B~11861 dated September 6, 1940, wherein consideration 


was given the provisions of section 702 of the act of June 26, 1940, 
54 Stat. 597, it was stated, in pertinent part, that: 


Section 702 of the act of June 26, 1940, Public, No. 665, quoted in your letter, 
has the effect of requiring the apportionment of positions of all non-civil-service 
personnel, with the exceptions expressly mentioned in the act, whose salaries 
are paid from the funds appropriated by the act, and is applicable to the field 
service as well as to the departmental service. Compare the provisions of the 
Civil Service Act of January 16, 1883, 22 Stat. 403, and Rule VII, section 2, of 
the Civil Service Regulations, Executive Order No. 7915, dated June 24, 1938, 
limiting apportionment to appointments at Washington. The term, “non-civil- 
service” is used in the statute to describe “position,” “employees,” and “ap- 
pointee,” and evidently is intended to be used to distinguish positions, employees, 
and appointees within the classified civil service from positions, employees, and 
appointees not within the classified civil service. * * 

The referred-to appropriation restriction is clearly directed against 
any “increase” in “the number of non-civil-service employees from 
the State of residence of any such non-civil-service appointee beyond 
the number of non-civil-service employees to which such State is 
entitled.” Hence, the restriction relates primarily to the initial em- 
ployment action, that is, original appointments, and would not apply 
to prohibit the transfer of personnel between State, regional, and de- 
partmental offices, if otherwise authorized by law, provided the per- 
sonnel were appointed prior to July 1, 1940, or their original 
appointments on and after that date were properly apportioned as 
required by the statute. 
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Paragraph 16 of that part of the cited appropriation act appear- 
ing under the heading “National Youth Administration,” 54 Stat. 
593, quoted in your letter, relating to appointments to administrative 
positions in the field service of the National Youth Administration, 
appears as much an exception to the restriction of section 702 of the 
act as if actually included in a proviso thereunder, such as was done 
in the case of appointments “to positions in the Civilian Conservation 
Corps outside the District of Columbia”—quoting from the second 
proviso of said section 702. There would be no authority to transfer 
personnel, whose original appointments fall within either of these 
exceptions, to the departmental service, if such action increases the 
number of non-civil-service personnel from the State of residence of 
any such non-civil-service appointee beyond the number of non-civil- 
service employees to which such State is entitled. In other words, the 
administrative office may not circumvent the restriction of the statute 
by the procedure of making original appointments in the field service 
of the Civilian Conservation Corps or the field service of the National 
Youth Administration, under the exceptions, and transferring the 
appointees to the departmental service. Of course, there would be 
no prohibition against transfer of employees between field stations 
of the Civilian Conservation Corps without regard to apportionment 
nor between field stations of the National Youth Administration if 


compliance is had with paragraph 16, supra, of that part of the ap- 
propriation act covering the National Youth Administration. 


(B-12733) 


CONTRACTS—NATIONAL DEFENSE PURPOSES—EFFECT OF ADMINIS- 
TRATIVE ELECTION TO ADVERTISE FOR BIDS 


The principles which properly may be applied in contracting for national defense 
purposes without advertising for bids pursuant to the authority in section 
1 (a) of the act of July 2, 1940, likewise may be applied in awarding 
contracts under said section after advertising, and the administrative 
election to advertise would not preclude negotiation of a contract with 
other than the lowest bidder or with a nonbidder, on the terms advertised, 
or on modified terms. 


Acting Comptroller General Elliott to the Secretary of War, October 9, 1940: 
I have your letter of October 4, 1940, as follows: 


On August 31, 1940, the Advisory Commission to the Council of National 
Defense unanimously agreed to and adopted a statement of labor requirements 
as a guide for contractors who are participating in the national defense pro- 
gram. On September 6 the Commission likewise adopted certain general prin- 
ciples governing the letting of national defense contracts. These two documents 
were thereupon transmitted to the President, who regarded them as “of such 
importance as to justify my sending them to the members of the Senate and 
the House of Representatives as a matter of information. The values of these 
policies and principles to the Government, to industry, agriculture, labor, and 
to the country, sectionally and as a whole, will be seen at once” (House Doc. 
No. 950, 76th Cong., 3d sess., Sept. 13, 1940). 





DECISIONS OF THE COMPTROLLER GENERAL 195 


There appears to be no doubt that consideration may be given to these prin- 
ciples in the award of contracts provided resort is had to procurement without 
advertising under the authority of Section 1 (a) of the Act of July 2, 1940 
(Public, No, 703, 76th Cong.). However, the question has arisen as to whether 
consideration may be given to these principles in the award of contracts when 
resort is had to formal advertising. That is to say, may a low bid received 
in response to a formal invitation for bids, which is otherwise acceptable, be 
rejected because an award to the bidder would violate any one or all of the 
principles adopted by the Advisory Commission? 

The Coordinator of Procurement, Mr. Donald Nelson, feeling that the use of 
formal advertising in many cases is preferable to negotiation, provided that 
the principles enunciated may be properly incorporated in formal advertising, 
has recommended that this question be presented to you. 

Since the availability of appropriated funds for the making of payments 
under contracts awarded in accordance with these principles is involved, and 
in order that the defense program may not be delayed, your early decision in 
the matter is requested. 


The cited section 1 (a) of the act of July 2, 1940, Public, No. 703, 
entitled an act “To expedite the strengthening of the national defense,” 
provides: 


That (a) in order to expedite the building up of the national defense, the Sec- 
retary of War is authorized, out of the moneys appropriated for the War Depart- 
ment for national-defense purposes for the fiscal year ending June 30, 1941, with 
or without advertising, (1) to provide for the necessary construction, rehabilita- 
tion, conversion, and installation at military posts, depots, stations, or other 
localities, of plants, buildings, facilities, utilities, and appurtenances thereto 
(including Government-owned facilities at privately owned plants and the expan- 
sion of such plants, and the acquisition of such land, and the purchase or lease 
of such structures, as may be necessary), for the development, manufacture, 
maintenance, and storage of military equipment, munitions, and supplies, and for 
shelter; (2) to provide for the development, purchase, manufacture, shipment, 
maintenance, and storage of military equipment, munitions, and supplies, and 
for shelter, at such places and under such conditions as he may deem necessary ; 
and (3) to enter into such contracts (including contracts for educational orders, 
and for the exchange of deteriorated, unserviceable, obsolescent, or surplus mili- 
tary equipment, munitions, and supplies for other military equipment, munitions, 
and supplies of which there is a shortage), and to amend or supplement such evist- 
ing contracts, as he may deem necessary to carry out the purposes specified in 
this section: * * * [Italics supplied.] 


This express authority to negotiate without advertising such con- 
tracts as may be deemed necessary to carry out the purposes specified 
in the section comprehends the lesser authority to utilize advertising 
to the extent administratively deemed appropriate in making contracts 
under such section without restricting final administrative determina- 
tion of the bidder to whom the contract should be awarded. Hence, 
in such cases, an administrative election to advertise, rather than to 
negotiate with a single contractor, does not necessarily require making 
the award to the lowest bidder regardless of any or all other consider- 
ations. As all bids may be rejected and a contract negotiated with 
any one of the bidders or with a nonbidder, on the terms advertised, 
or on modified terms, within the authority to negotiate such contracts 
without advertising, there would appear no legal objection to the rejec- 
tion of the bids of one or more lower bidders and the awarding of the 
contract to a higher bidder consistently with the principles which prop- 
erly may be administratively applied in the negotiation of contracts 
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without advertising. The greater includes the lesser, and to the extent 
that such contracts properly may be negotiated without advertising, 
they may be made on the same conditions after advertising. 


(B-12741) 


INSURANCE—PROPRIETY OF PROCURING FROM A MUTUAL 
COMPANY—COST-PLUS CONTRACTS 


Workmen’s compensation and public liability insurance may be procured from a 
mutual insurance company by a Government contractor whose cost-plus-a- 
fixed-fee national-defense contract provides that the Government will pay 
the cost of such insurance policies as the contracting officer approves, 
where said officer believes adequate protection will be furnished by the 
mutual company at a less cost than by a stock company, notwithstanding 
there is some element of uncertainty as to the ultimate cost of the mutual 
insurance and a remote possibility such cost will be considerably greater 
than the cost of insurance with a stock company. 


Acting Comptroller General Elliott to the Secretary of War, October 12, 1940: 


I have your letter of October 4, 1940, as follows: 


Reference is made to the enclosed letter from the Hercules Powder Company, 
dated September 23, 1940, in which inquiry is made as to the acceptability of 
insurance policies written by the Liberty Mutual Insurance Company covering 
employer’s liability and workmen’s compensation in conjunction with per- 
formance of Contract No. W-ORD 462. The foregoing contract is with the 
United States Government and the Hercules Powder Company, Wilmington, Dela- 
ware, for acquiring site, designing, constructing, equipping, and operating a 
plant for the manufacture of nitrocellulose smokeless powder at Radford, Vir- 
ginia. A duly executed copy of this contract has been forwarded to the General 
Accounting Office through regular channels. 

Title VI of Contract No. W—ORD 462, Article VI-A, Subparagraph (i) pro- 
vides : “Premiums on such bonds and insurance policies as the contracting officer 
may require; the cost of all public liability, employer's liability, workmen’s com- 
pensation, fidelity, fire, theft, burglary, and other insurance that the contract- 
ing officer may approve as reasonably necessary for the protection of the 
contractor.” The provision with respect to employer's liability and workmen's 
compensation is further amplified by article VIII-F of title VIII of Contract 
No. W-ORD 462. This article provides: “The Act of June 25, 1936 (49 Stat. 
1938, 1939; 40 U. S. C. 290), provides that the several States have authority to 
make their Workmen's Compensation Laws applicable to contracts for the con- 
struction, alteration, or repair of a public building or public work of the United 
States, and the several States are vested with the power and authority to enforce 
such State laws on lands of the United States.” 

Generally speaking, as a matter of administrative convenience, contractors 
have been advised that where their contracts contain provisions similar to those 
quoted above that the contracting officer would be instructed to approve policies 
covering employer's liability and workmen’s compensation insurance provided 
the insurer was included in the approved list of sureties compiled by the Treas- 
ury Department. The Hercules Powder Company was given this information 
informally. As a result, proposals covering this insurance were solicited from 
the Travelers’ Insurance Company, The Liberty Mutual Insurance Company, and 
the Aetna Casualty & Surety Company. 

The Hercules Powder Company in a letter of September 23, 1940, recommends 
that authority be granted to enter into insurance contracts with the Liberty 
Mutual Insurance Company, covering workmen’s compensation insurance and 
employer's liability insurance. This recommendation is based upon the com- 
parison of all the facts relating to the Aetna Casualty & Surety Company and 
the Travelers’ Insurance Company both of which are stock companies as com- 
pared with the Liberty Mutual Insurance Company. In other words, the pre- 
mium rates of the two leading stock companies and those of the Liberty Mutual 
Insurance Company are evaluated and compared on the basis of the guaranteed 
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policy rates of the stock companies with those of the mutual company less 
anticipated dividend payments. 

Stock company premiums such as the Aetna Casualty & Surety Company and 
the Travelers’ Insurance Company are quoted on a previously ascertained rate 
and the final premium is determined on the basis of the number of employees 
hired by the contractor. The result being a mathematical computation of the 
number of employees covered times the premium at the quoted rate and it is 
not subject to other adjustments. Mutual company rates are quoted in the form 
of a deposit premium. As the term indicates, the premium rate is merely a 
deposit and any profit made by the company will be distributed in a form of 
dividend to policy holders, thereby reducing the ultimate premium in an 
amount equal to the dividend. 

Over a long period of years, the Liberty Mutual Insurance Company has 
consistently paid dividends resulting in a net premium averaging 20 percent 
lower than the deposit premium charged. The policies offered by the Liberty 
Mutual Insurance Company are assessable and provide that under certain con- 
ditions the policy holder may be assessed an amount not to exceed the deposit 
premium for one year. It seems only fair to state, however, that the record of 
the Liberty Mutual Insurance Company shows that no assessments have been 
levied against policy holders. Also, the Liberty Mutual Insurance Company has 
never failed to pay a substantial dividend to their. policy holders over a long 
period of years. It should be emphasized, however, that the Liberty Mutual 
Insurance Company reinsures all risks in excess of $50,000. Consequently, the 
likelihood of an actual assessment is so remote as to remove for all practical 
purposes the contingent element which is inhibited by statute. 

Inasmuch as many of the contracts for construction projects under the 
National Defense Program contain a provision for the reimbursement of pre- 
miums on such bonds and insurance policies as the contracting officer may 
require and with the proviso that such expenditures, including public liability 
and employer’s liability, workmen’s compensation, and other types of insurance, 
are reimbursable items under such contracts, and since article VIII-F of 
Contract No. W-ORD 462 is in accordance with a Federal statute, it is re- 
quested that an advanced decision in regard to the acceptability of insurance 
policies written by mutual insurance companies be rendered at the earliest 
convenient date. 

Return of the enclosed correspondence is desired. 


The letter of the Hercules Powder Co., transmitted with your let- 
ter, is addressed to the constructing quartermaster and is, in pertinent 
part, as follows: 


For the purpose of providing Workmen’s Compensation Insurance and Public 
Liability Insurance during the construction of the Radford plant we have con- 
tacted the Travelers Insurance Company, Liberty Mutual Insurance Company, 
and Aetna Casualty and Surety Company. They are the first, second, and fourth 
largest casualty insurance companies of the country on the basis of premiums 
written during the last two years. They all have excellent records for claim 
payments, services, etc. 

After full consideration of the quotations received from the aforesaid com- 
panies and discussion with their respective representatives we believe that the 
net cost of this insurance to the Government, if placed with the Liberty Mutual 
Insurance Company, will show a saving of from $17,000 to $26,000 per year 
as compared with placing this insurance with the Travelers Insurance Com- 
pany, and a somewhat larger saving as compared with placing it with the Aetna 
Casualty and Surety Company. 

The insurance companies’ quotations on the workmen’s compensation policy 
are based on estimated construction payrolls and are subject to adjustment for 
the actual payroll at the end of the insurance year or the termination of the 
policy. One such policy will be issued to cover Hercules Powder Company con- 
struction payroll, and a similar policy to cover Mason & Hanger Company con- 
struction payroll. 

The public liability insurance policy will be written so as to cover Hercules, 
Mason & Hanger, and the United States Government for all public liability and 
owners and contractors contingent liability arising out of the construction of 
the plant for both personal injury and property damage, with $100,000/$300,000 





198 DECISIONS OF THE COMPTROLLER GENERAL 


limits. The insurance companies’ quotations for this coverage are likewise 
based on estimated payrolls and the initial premium is therefore, as in the case 
of the workmen’s compensation policy, subject to adjustment for actual payrolls. 
As is customary in policies issued by mutual companies, both policies are 
assessable at the rate of 100% of the original premiums. 

We are tabulating below Liberty Mutual Insurance Company’s quotation on 
this business, which is predicated on their being awarded both the workmen's 
compensation and the public liability insurance policies. 


Estimated 
initial 
premium 


Less 20% | Estimated 
dividend !| net cost 





Workmen’s compensation $110, 000 |$22, 000 | $88, 000 
(Two policies—one covering Hercules Pow- 
der Co. construction pay roll and one covering 
Mason & Hanger Co., Inc., construction pay 


roll.) 
Public liability 9, 285 1, 857 7, 428 
(One policy—covering Hercules Powder Co., 
Mason & Hanger Co., and the U. 8. Govern- 
ment.) 


119, 285 | 23,857 | 95, 428 


1 At least this percent dividend has been paid by Liberty Mutual Insurance Company in each year since 
the company was organized in 1912. 


These figures are estimates based upon the best available information and 
are predicated upon an expected dividend in the percent indicated. As is 
customary in policies issued by mutual insurance companies, we must assume 
the risk of a possible maximum assessment of 100% of the premium under each 
type of policy if we accept Liberty Mutual Insurance Company’s offer. Since 
this company reinsures all losses in excess of $50,000.00, we believe that the 
risk of such an assessment is slight. We must state, however, that the tabu- 
lated quotation above, because of these facts, is not the lowest guaranteed net 
cost for the insurance coverage desired. 

After a careful consideration of all the facts available, however, we would 
choose Liberty Mutual Insurance Company’s offer as a sound business risk. 
We recommend, therefore, that the insurance be placed with that company 

_and we herewith request your authorization that we enter into contracts of 
the types indicated above and assume the risks inherent in the same. 


By the terms of the contract involved the Hercules Powder Co. 
is authorized to acquire a site, design, construct, equip, and operate 
a plant for the manufacture of nitrocellulose smokeless powder at 
Radford, Va. This agreement was entered into pursuant to the 
terms of the act of July 2, 1940, Public, No. 703, Seventy-sixth 
Congress, which provides in pertinent part: 


That (a) in order to expedite the building up of the national defense, the 
Secretary of War is authorized, out of the moneys appropriated for the War 
Department for national-defense purposes for the fiscal year ending June 30, 
1941, with or without advertising, (1) to provide for the necessary construction, 
rehabilitation, conversion, and installation at military posts, depots, stations, or 
other localities, of plants, buildings, facilities, utilities, and appurtenances 
thereto * * * for the development, manufacture, maintenance, and storage 
of military equipment, munitions, and supplies, and for shelter; (2) to provide 
for the development, purchase, manufacture, shipment, maintenance, and storage 
of military equipment, munitions, and supplies * * *: Provided, That 
* * * any statutory limitation with respect to the cost of any individual 
project of construction, shall be suspended until and including June 30, 1942, 
with respect to any construction authorized by this act * * *: Provided 
further, That the cost-plus-a-percentage-of-cost system of contracting shall not 
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be used under this section; but this proviso shall not be construed to prohibit 
the use of the cost-plus-a-fixed-fee form of contract when such use is deemed 
necessary by the Secretary of War. 


* * * * + + * 

(c) Whenever, prior to July 1, 1942, the Secretary of War deems it necessary 
in the interest of the national defense, he is authorized, from appropriations 
available therefor, to advance payments to contractors for supplies or con- 
struction for the War Department in amounts not exceeding 30 per centum 
of the contract price of such supplies or construction. Such advances shall be 
made upon such terms and conditions and with such adequate security as the 
Secretary of War shall prescribe. 

It will be noted that the quoted act vests a broad discretion and 
authority in the Secretary of War with respect to the making of 
national defense contracts of the type here involved. 

The present contract, awarded on a cost-plus-a-fixed-fee basis, pro- 
vides in articles II-C, III-C, and V-C that the contractor shall 
receive (1) reimbursement for expenditures made, (2) rental for 
equipment furnished, and (3) a fixed fee as compensation. Among 
the expenditures of the contractor for which the United States 
agrees to make reimbursement “when approved or ratified by the 
Contracting Officer” are: 

(i) Premiums on such bonds and insurance policies as the contracting officer 
may require; the cost of all public liability, employer’s liability, workmen’s 
compensation, fidelity, fire, theft, burglary, and other insurance that the con- 
tracting officer may approve as reasonably necessary for the protection of the 
Contractor (article VI-A, 1). 

It appears from your letter and its enclosure that workmen’s com- 
pensation and public liability insurance can be procured by the con- 
tractor from the Liberty Mutual Insurance Co. at an estimated net 
cost of from $17,000 to $26,000 per year Jess than the cost of said insur- 
ance if procured from the Travelers Insurance Co. or the Aetna 
Casualty & Surety Co. However, these lower net cost computations 
under Liberty Mutual Insurance Company policies take into con- 
sideration certain so-called “dividends” normally distributed to policy- 
holders; also, these net costs are computed upon the basis that no 
additional assessments, which are permissible under certain circum- 
stances, shall be levied by the company. If no dividends should be 
distributed and an assessment should be made it is understood that 
the cost of insurance purchased from this company would be greater 
than the cost of policies which could be procured from the Travelers 
Insurance Co. or the Aetna Casualty & Surety Co. In other words, 
the Liberty Mutual Insurance Co. does not offer the lowest guaranteed 
cost for the desired insurance protection. 

However, it appears from your letter and the letter of the Hercules 
Powder Co., that over a long period of years the Liberty Mutual 
Insurance Co. has consistently paid “dividends” resulting in a net 
premium cost of not less than 20 percent lower than the original 
deposit premium paid to the company, and that the likelihood 
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of an actual additional assessment is so remote as to be practically 
negligible. 

It is characteristic of insurance policies issued by mutual insurance 
companies that the net premium costs, in theory at least, shall be some- 
what contingent upon the ultimately determined cost to the company 
of carrying the risk. As stated by Justice Brandeis in Penn Mutual Co. 
v. Lederer, 252 U. 8. 523, 525-6— 


























In a mutual company, whatever the field of its operation, the pre- 
mium exacted is necessarily greater than the expected cost of the insurance, as the 
redundancy in the premium furnishes the guaranty fund out of which extra- 
ordinary loses may be met, while in a stock company they may be met from the 
capital stock subscribed. It is of the essence of mutual insurance that the excess 
in the premium over the actual cost as later ascertained shall be returned to 
the policyholder. Some payment to the policyholder representing such excess is 
ordinarily made by every mutual company every year; * * 


See, also, Mutual Benefit Life Insurance Co. v. Herold, 198 Fed. 199. 

In spite of the contingent element, however, mutual companies are 
generally recognized as providing a satisfactory and dependable form 
of insurance protection. 

It is true that as a general rule Government obligations must be 
susceptible of definite measurement in advance. In this connection 
see sections 3648, 3679, and 3732 of the Revised Statutes as amended. 
However, as indicated in your letter, although an element of con- 
tingency is necessarily involved in a matter such as here presented, 
the experience and practice of the company over a long number of 
years and its practice of reinsuring risks in excess of $50,000 serve 
from a practical standpoint virtually to remove any element of 
uncertainty and to reduce the involved cost to an ascertainable 
amount. Furthermore, it seems clear, from a consideration of the 
terms of sections 3648, 3679, and 3732 of the Revised Statutes, and 
the purpose which said sections were designed to serve, that it was 
not contemplated that they would provide any prohibition or restric- 
tion against the use of public funds for making reimbursements with 
respect to essential items of expense, even though contingent in 
nature, when incurred by a contractor under the terms of a contract 
such as the one here involved. There is not involved here a question 
of whether the United States may enter into a contract with an in- 
surance company on a contingent cost basis; rather there is presented 
the question of whether Federal funds may be used to reimburse a 
contractor for an amount expended for insurance, which constitutes 
but one of many items of cost under a large contract, and which is 
procured on a basis which will, in the absence of a remote and unex- 
pected contingency, result in the lowest net reimbursement cost to 
the United States. It is provided in the contract that the Govern- 
ment will bear the cost of premiums on such insurance policies as the 
contracting officer may require and approve. Consequently, if the 
eontracting officer be of the opinion that adequate insurance protec- 
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tion under the contract may be furnished by a mutual insurance 
company at a less cost than by a stock insurance company, there ap- 
pears to be no law or interest of the Government requiring that the 
contracting officer must, nevertheless, insist upon a stock company 
policy merely because the mutual company premium cost involves 
some element of uncertainty as to amount. 

I have to advise, therefore, that, on the basis of the facts here 
presented, there is no legal objection to the use of the public funds 
involved for making reimbursement to the contractor of amounts 
expended for insurance premiums under otherwise proper policies 
procured from the Liberty Mutual Insurance Co. 


The enslosure transmitted with your letter is returned herewith as 
requested. 


(B-12628) 


ALIENS — EMPLOYMENT — STATUTORY PROHIBITION — CITIZENSHIP 
STATUS DETERMINATIONS 


In view of the provisions in the Independent Offices Appropriation Acts, 1939, 
and 1940, restricting the payment of salary to citizens, or aliens in the Federal 
service on dates of approval of the respective acts who have filed declara- 
tions of intention to become citizens, compensation paid under these acts to 
an alien married to a citizen must be refunded, the marriage not constituting 
such a declaration, but since he later filed application for citizenship before 
date of approval of the 1941 act and was “in the service of the United States” 
on that date, payment of compensation under the 1941 act would not con- 
travene the citizenship provision therein. 


Acting Comptroller General Elliott to the Chairman, Home Owners’ Loan Cor- 
poration, October 18, 1940: 


I have your letter of September 27, 1940, as follows: 


It has come to the attention of the home office of this Board that one of its 
employees in its Chicago regional office is an alien, a citizen of Italy, although 
it appears that he has always honestly believed that he was born in Chicago. 
We are told that his parents moved to America in 1903, but returned to Italy 
seven years later and remained there about four years before returning to Chi- 
cago. It was during these four years in Italy that the employee was born. Last 
fall, during a family argument, he discovered for the first time that he was an 
alien. He immediately filed for citizenship and, because of his prior marriage 
to an American girl, he was not required to file the usual declaration of inten- 
tion. His application for citizenship was filed in November 1939 and is now 
pending in the Chicago courts. 

Section 4 of the Independent Offices Appropriation Act of 1941 prohibits the 
payment of salary to an alien in the service of the United States unless, on July 
1, 1940, he was a citizen of the United States, or was legally in the service of the 
United States on the date of the approval of the act, April 18, 1940, and had filed 
a declaration of intention to become a citizen while legally in the service of the 
United States prior to the passage of the act. 

The employee was in the employ of the Home Owners’ Loan Corporation and 
had made application for citizenship prior to the passage of the act and prior to 
the date of approval thereof. While technically he did not file a declaration 
of intention, he did, prior to the date of the approval of the act and to July 1, 
1940, do all that was required by law to become a citizen of this country except 
to pass the final test in court. Because of his marriage to an American citizen, 
he was not required by law to file a declaration of intention, and, in fact, the 
application which he did file contains a declaration of intention even more binding 
405635™—41——-15 
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than the prelimifiary paper which is known as a declaration of intention and 
which was not required of him under the circumstances. 

It is requested that we be advised as to whether he has satisfied the require- 
ments of the law with respect to receiving his salary during the fiscal year 1941, 
and, if so, what steps should be taken by us with respect to his current salary in 
withholding the whole or a part thereof on account of the reimbursement for the 
salary received by him during the fiscal years 1939 and 1940. At the present 
moment we are withholding his entire salary and it is felt that his case is an 
entirely bona fide one, and we would accordingly appreciate your advice at your 
earliest convenience in view of the hardship in which the employee finds 
himself. 


With respect to this subject, each of the Independent Offices Ap- 
propriation Acts for the fiscal years 1939, 1940, and 1941, approved 
May 23,°1938, March 16, 1939, and April 18, 1940, respectively, 52 
Stat. 435, 53 id. 550, 54 ¢d. 141, contains an appropriation restriction, 
as follows: 


No part of any appropriation contained in this act or authorized hereby to 
be expended shall be used to pay the compensation of any officer or employee of 
the Government of the United States, or of any agency the majority of the stock 
of which is owned by the Government of the United States, whose post of duty 
is in continental United States unless such person is a citizen of the United 
States, or a person in the service of the United States on the date of the approval 
of this act who being eligible for citizenship has filed a declaration of intention 
to become a citizen or who owes allegiance to the United States. 


With respect to the naturalization of an alien who has married a 
citizen of the United States after September 22, 1922, the law (8 U. S. 
C. 368) requires a full and complete compliance with the naturaliza- 


tion laws, with the following exceptions: 


(a) No declaration of intention shall be required. 

(b) In lieu of the five-year period of residence within the United States and 
the one-year period of residence within the State or Territory where the natu- 
ralization court is held, he or she shall have resided continuously in the United 
States, Hawaii, Alaska, or Puerto Rico for at least three years immediately pre- 
ceding the filing of the petition. (As amended May 17, 1932, c. 190, 47 Stat. 158; 
May 24, 1934, c. 344, § 4, 48 Stat. 797.) 

Of course, the marriage of this employee to an American citizen 
did not of itself naturalize him, and while it may have made him 
eligible for naturalization, that is, may have given him a naturaliza- 
tion status comparable to that of a declarant, it was not a declara- 
tion of intention to become a citizen and does not, per se, bring him 
within the requirement of the appropriation acts above quoted. 17 
Comp. Gen. 1104. The appropriation acts for the fiscal years 1939 
and 1940 were approved prior to November, 1939—the first date 
when his citizenship status may be said to have changed subse- 
quent to his marriage—and, accordingly, under the plain terms of 
the statute quoted, all amounts of compensation paid to him from 
funds appropriated under the Independent Offices Appropriation 
Acts for the fiscal years 1939 and 1940, or from funds thereby author- 
ized to be expended, were paid in contravention of law and must be 
refunded. The matter of the employee’s good faith is not for con- 
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sideration in determining his legal liability for the amounts illegally 
paid tohim. 18 Comp. Gen. 868. 

By April 18, 1940, however, when the appropriation act for the fiscal] 
year 1941 was approved, the employee’s status had been changed as 
a result of his filing, in November 1939 an application for citizenship, 
which, under the code section cited, supra, and his previous marriage 
to a citizen of the United States, was not required to be preceded by a 
declaration of intention. It has been held that a person who acquires 
citizenship under one of the special provisions under which declara- 
tions of intention are not required is entitled, as a citizen, to compensa- 
tion otherwise due. 18 Comp. Gen. 135. Likewise, it may be regarded 
that a person eligible to naturalization under such special provision, as 
here, has satisfied the requirements of the appropriation act as to a 
declaration of intention when he has taken the first formal step to- 
ward the acquiring of citizenship—required in his case—which defi- 
nitely declares his intention to become a citizen. Such step—the filing 
of a petition for naturalization—was taken in the present case prior 
to April 18, 1940, and the employee then being “in the service of the 
United States,” he is not disqualified by the alienage or citizenship 
provision from receiving his proper gong from the fiscal year 1941 
appropriation. 

No objection appears, therefore, to the resumption of salary pay- 


ments for the current fiscal year, and, unless recovery of the illegal 
payments theretofore made may not be effected otherwise, it is as- 
sumed that the employee will consent to a reasonable deduction from 
his current salary in order to effect recovery, within a reasonable time, 
of the overpayments made for the two previous fiscal years. 


(B-11685) 


FUNDS—TRUST—AVAILABILITY INTERPRETATION—ABRAHAM 
LINCOLN NATIONAL HISTORICAL PARK 


The income from the endowment fund accepted by the United States and held in 
trust in connection with the Abraham Lincoln National Historical Park in 
accordance with the terms of the act of July 17, 1916, is available for em- 
ployment of an historical research aide to provide additional information 
to visitors to the park if it is administratively determined such employment 
will further the purposes set forth in the act, even though no statutory pro- 
vision specifically defines the use to be made of said income. 


—— neat General Elliott to the Secretary of the Interior, October 21, 
There has been considered the question presented in your letter of 
August 7, 1940, as follows: 


On April 11, 1916, the Lincoln Farm Association transferred the birthplace 
of Abraham Lincoln, at Hodgenville, Kentucky, and an endowment fund to the 
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United States which was accepted by the President and the Secretary of War 
on August 18, 1916, as contemplated by the act of Congress approved July 17, 
1916 (39 Stat. 385). F 

Section 2 of the act of July 17, 1916, provides that the United States accept 
title to the endowment fund upon the terms and conditions stated in the assign- 
ment and transfer, namely, that the United States shall forever keep the said 
tract of land together with the buildings and appurtenances thereunto belonging 
dedicated to the purpose of a national park or reservation, and maintain said 
land, buildings, and appurtenances, especially the log cabin in which Abraham 
Lincoln was born and the memorial hall enclosing the same, from spoliation, 
destruction, and future disintegration, to the end that they may be preserved 
for all time, as far as may be, as a national park or reservation. The Abraham 
Lincoln National Historical Park was transferred to the National Park Service 
of this Department under the provisions of Executive Order No. 6166 of 
June 10, 1933. 

The regular funds available for administration, protection, maintenance, and 
improvement of the area, provided in the Annual Interior Department Appro- 
priation Act under the heading, “National Historical Parks and Monuments,” 
are not sufficient to provide all of the services considered necessary to give 
adequate protection to the area and provide sufficient information to the visiting 
public, and consideration has been given to the appointment of a historical aide 
for additional services if the income from the endowment fund could be used 
for that purpose. Historical and naturalist services are generally available to 
the public as part of the interpretative program for each of the areas under the 
National Park Service when funds are available in the annual appropriation for 
administration, protection, and maintenance. 

The income from the endowment has been used to some extent for regular 
maintenance and repair work in the park but there is some question, in view 
of the terms of the assignment specifying “protection, preservation, and mainte- 
nance” as to whether the fund could be used for the research work necessary to 
provide the additional information to the visitors. 

Your decision in this matter will be appreciated. 


Section 2 of the act of July 17, 1916, 39 Stat. 385, provides, in part, 
as follows: 


* * * The title to said endowment fund is accepted upon the terms and 
conditions stated in said assignment and transfer, namely, that the United 
States of America shall forever keep the said tract of land described in said 
deed, together with the buildings and appurtenances thereunto belonging, dedi- 
cated to the purpose of a national park or reservation, and that there shall 
never be any charge or fee made to or asked from the public for admission to 
the said park or reservation; and further, shall forever protect, preserve, and 
maintain said land, buildings, and appurtenances, and especially the log cabin 
in which Abraham Lincoln was born and the memorial hall inclosing the same, 
from spoliation, destruction, and further disintegration, to the end that they 
may be preserved for all time, as far as may be, as a national park or reservation. 


As a result of the acceptance of this fund by the United States, 
there is now carried on the books of the Government a trust fund 
account described as follows: 

Interest from an endowment fund, title to which was transferred to the United 
States by the Lincoln Farm Association on April 11, 1916, in connection with 
deed of gift covering the homestead of Abraham Lincoln and the log cabin in 
which he was born. This fund now consists of bonds amounting to $46,000, the 
income from which is available for expenses incident to the preservation of the 
birthplace of Lincoln (1940 Digest of Appropriations 344). 

Also, it appears that for the past several years the Abraham Lincoln 
National Historical Park has been included among the historical 
parks and monuments provided for under the annual appropriation 
made for use by the Department of the Interior in the administration, 
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protection, etc., of national historical parks and monuments. This 
appropriation for the fiscal year 1941, as made by the act of June 
18, 1940, Public, No. 640, provides as follows: 

National historical parks and monuments: For administration, protection, 
maintenance, and improvement, including not exceeding $5,925 for the purchase, 
maintenance, operation, and repair of motor-driven passenger-carrying vehicles, 
and not exceeding $50,000 for the purchase of lands {and interests in lands, 
including expenses incidental thereto, $251,825: * * 

It is noted that this appropriation is not limited to expenses of pro- 
tection or preservation but is specifically made available for expenses 
of administration, maintenance, and improvement of the historical 
parks and monuments. The question which you present involves a 
consideration of whether the income derived from the endowment 
fund now held in trust by the Government is, likewise, available for 
expenses incident to the administration, maintenance, or operation of 
this particular park or reservation and, if so, whether the expense 
referred to in your letter may be regarded as a necessary or proper 
expense incident to such administration, maintenance, or operation. 

That the said income is available for the “preservation” of the 
park as stated in the description of the trust fund account, supra, 
appears not open to question. And the act of 1916, supra, requires 
that the United States shall “forever protect, preserve, and maintain 
said land, buildings, and appurtenances.” Clearly, therefore, both 
the fund and the appropriation are available for expenses incident to 
preservation, 

With respect to the matter of making the park or memorial more 
attractive—from an educational or historical standpoint—to its visi- 
tors, it will be noted that the first portion of section 2 of the act of 
1916, herein quoted, provides that one of the terms and conditions 
of acceptance of the endowment fund is that the United States shall 
keep forever the tract of land described in the deed, together with 
the buildings and appurtenances “dedicated to the purpose of a na- 
tional park or reservation, and that there shall never be any charge 
or fee made to or asked from the public for admission to the said 
park or reservation.” Hence, the expense now contemplated would 
appear to be a reasonable and proper expense incident to the accom- 
plishment of the purpose for which the property and the endowment 
were granted to and accepted by the United States. 

There is nothing in the act of 1916, or in any subsequent legislation 
relating to the Abraham Lincoln National Historical Park, specifically 
defining or limiting the use to be made of the income derived from 
the endowment fund. It would seem readily apparent, however, that 
such income was intended to be used by the United States for carry- 
ing out and furthering the purpose set forth in the statute accepting 
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title to the property and the endowment fund—which purpose em- 
braces not only the protection and preservation of the premises but, 
also, the maintenance and administration of the same with a view 
to honoring and perpetuating the memory of Abraham Lincoln. 
Therefore, if it be administratively determined that such purpose will 
be furthered by the employment of an aide for research work necessary 
to provide additional historical information to visitors concerning the 
memorial, there appears no legal objection to the use of the income 
derived from the endowment fund for such purpose. 


(B-12425) 
TAXES—MUNICIPAL—WATER SERVICE—GOVERNMENT LIABILITY 


A municipality may not be paid a water charge on premises owned by the United 
States which is claimed, not on the basis of water consumption as established 
by meter measurement, but on the basis of a flat charge in the nature of a tax. 


Acting Comptroller General Elliott to the City of New York, October 23, 1940: 

Reference is made to your letter of May 23, 1940, requesting review 
of settlement dated May 6, 1940, which disallowed your claim for 
$17.25, alleged to be due as a water charge for the year 1919 on the 
premises located at 172 Pearl Street, Borough of Brooklyn, New York, 
described as Section 1, Block 86, Lot 18, said premises having been 
acquired by the United States under deed dated June 12, 1918, as a 
site for a naval medical supply garage and storage warehouse. 

It is stated in your letter that the Rules and Regulations of the 
Department of Water Supply, Gas & Electricity provide as follows: 

‘* * * where the charge for water is based on frontage and the number and 
nature of water appliances, it is of no moment whether water is used or not. 
The determining factor is that the building is connected with the city water 
supply system and water is available for use to Which it would naturally be put. 
Such a charge is in the nature of a tax and constitutes a lien upon the property. 
This lien attaches from the date of the entry of the charge. The charge is 
fixed as of conditions existing on January 1 and is valid for the entire year 
irrespective of whether water is used or not. If any change takes place during 
the year involving a reduction or cancellation of the charge, the cancellation is 
only effective as of January 1 of the succeeding year. 

You state further that as the improvement was in existence on 
January 1, 1919, the amount was a proper charge against the premises 
and remains a lien against said premises in accordance with section 
473 of the New York City charter, quoted in your letter as follows: 

All uniform annual charges * * * shall become a charge and lien upon 
the land and buildings where the water was consumed or supplied * * 
Also, you state that section 475 of the charter covering the installa. 
tion of meters provides as follows: 


Nothing herein contained shall be construed so as to remit or prevent the due 
collection of arrearages or charges for water consumption heretofore incurred, 
nor interfere with the proper liens therefor. 
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The evidence shows that the building located on the site at the time 
the United States acquired title thereto was demolished on or about 
September 1, 1919, and presumably the premises remained vacant there- 
after until sometime in the year 1920, it being stated in your letter 
that a water meter was installed on April 1, 1920, in the new building 
erected on the site. There is nothing in the record showing any request 
for water on the site or any use thereof by the Government during the 
year 1919, the period covered by your claim, and it appears admitted 
that no claim for such period was filed until October 29, 1931, or over 
12 years after the date you state that the charge became a lien on the 
premises, 

In the case of New York University v. American Book Co., 90 N. E. 
819, involving water charges under the New York City charter, it is 
stated by the Court of Appeals of New York, in part as follows: 

The city of New York under the charter (Laws 1901, c. 466, § 473) is authorized 
to adopt either of two distinct methods of compensating or reimbursing itself 
for furnishing water to its inhabitants. The first is by the exercise of the power 
of taxation; the second, by sale. By the section cited the board of aldermen is 
authorized to establish a uniform scale of rates and charges for supplying water 
to different classes of buildings in the city with reference to their dimensions, 
value, exposure, use, etc. The rates so imposed must be paid regardless of the 
quantity of water used, or whether any water is used. Such a rate is a tag 
(Remsen v. Wheeler, 105 N. Y. 573, 12 N. E. 564; Matter of Trustees of Union 
College, 129 N. Y. 308, 29 N. E. 460), and the obligation to pay it is created by the 
exercise of the taxing power of the local authorities. By the same section it is 
also provided that no charge shall be made against any building in which a water 
meter shall have been placed as provided by the charter. By section 475 the com- 
missioner of water supply is authorized to place meters in certain classes of build- 
ings, and the charge made depends solely upon the quantity of water used. In 
this class of cases there is merely a voluntary purchase by the consumer from the 
city of such quantity of water as he chooses to buy (Silkman vy. Bd. of Water 
Commissioners, 152 N. Y. 327, 46 N. EB. 612, 37 L. R. A. 827), * * * [Italics 
supplied. ] 

The claim in the present case is asserted, not on the basis of water 
consumption as established by meter measurement, but on the basis of 
a flat charge in the nature of a tax. As such, it may not be collected 
from the United States, it being well settled that the Federal Govern- 
ment or its activities may not be taxed by a municipality (15 Comp. 
Gen. 295 ; id. 380; and 17 id. 223). 

Accordingly, for the foregoing reasons in addition to the reasons 


stated in the settlement said settlement must be, and is, sustained. 


(B-12797) 
ALIENS—EMPLOYMENT—STATUTORY PROHIBITION 


An alien veteran of the World War in the Federal service on date of approval 
of the Independent Offices Appropriation Act, 1941, who, although eligible 
for citizenship under special statutory provisions relating to veterans, had 
not taken any affirmative action to become a citizen on or before said date, 
may not be regarded as having filed a “declaration of intention to become a 
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citizen” within the meaning of the citizenship provision of the act and, 
hence, may not be paid thereunder for any period prior to his actual natural- 
ization. 


Acting Comptroller General Elliott to the Federal Works Administrator, 
October 24, 1940: 


I have your letter of October 4, 1940, as follows: 


Section 4 of the “Independent Offices Appropriation Act, 1941,” approved April 
18, 1940, Public, No. 459, 76th Congress, provides : 

“No part of any appropriation contained in this act or authorized hereby to 
be expended shall be used to pay the compensation of any officer or employee of 
the Government of the United States, or of any agency the majority of the stock 
of which is owned by the Government of the United States, whose post of duty 
is in continental United States unless such person is a citizen of the United States, 
or a person in the service of the United States on the date of the approval of this 
act who being eligible for citizenship has filed a declaration of intention to become 
a citizen or who owes allegiance to the United States.” 

At the time of the passage of this act, one William Friedman was employed in 
the Public Buildings Administration of this Agency. He was appointed as a 
guard in the Public Buildings and Public Parks of the National Capital on July 
15, 1981, in accordance with the provisions of the Hxecutive order of March 9, 
1925, providing for the employment of retired military personnel as guards. By 
the authority of the Civil Service Commission, Mr. Friedman was appointed to a 
classified position as Guard, CU-3, $1,320 per annum, and entered on the duties 
of the position on April 1, 1940. Since July 1, 1940, Mr. Friedman has been away 
from his official duties on sick and annual leave. 

Mr. Friedman was born in Hungary on March 17, 1878. Through a misunder- 
standing he considered himself, for a number of years, a citizen of the United 
States, and only recently discovered that such belief was erroneous. On May 21, 
1940, he petitioned the United States District Court for the District of Columbia 
for naturalization under the provisions of section 392—B of title 8 of the United 
States Code, which provides for the naturalization of aliens who are veterans of 
the World War. Mr. Friedman was naturalized by the aforesaid court on Sep- 
tember 3, 1940. 

As Mr. Friedman was not a citizen of the United States on the date of the 
approval of the aforementioned appropriation act and, although not required 
to file a declaration of intention because of his status as an alien veteran of 
the World War, did not file a petition for naturalization until May 21, 1940, your 
decision is respectfully requested as to whether Mr. Friedman is eligible for 
compensation for the period beginning July 1, 1940, the available date of the 
1941 appropriation, and ending September 3, 1940, the date on which he was 
naturalized. 

In the event it is determined that the appropriation approved by the act of 
April 18, 1940, is not available for the payment of Mr. Friedman’s salary for the 
period in question, your further advice will be appreciated as to whether Mr. 
Friedman can be returned to duty and compensation in view of his naturalization 
by the United States District Court on September 3, 1940. 


William Friedman was in the service of the United States on April 
18, 1940, date of the approval of the appropriation act for the fiscal 
year 1941, quoted in your letter, but he had not on or prior to that 
date filed a declaration of intention, or otherwise taken appropriate 
steps, to become a citizen. His status as a veteran, making him eli- 
gible for citizenship on April 18, 1940, under the terms of section 
392 (b), title 8, United States Code, may not be regarded as a declara- 
tion of intention (or its equivalent), to become a citizen, and did not 
ipso facto bring him within the requirements of the appropriation act. 
While the filing of a petition for naturalization has been regarded as 
meeting the appropriation restriction requiring the filing of “a decla- 
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ration of intention to become a citizen,” 17 Comp. Gen. 1104, also, 
decision of October 18, 1940, B-12628, 20 Comp. Gen. 201, the filing 
of the petition in this case on May 21, 1940, was subsequent to the 
date of the approval of the appropriation act involved and although 
such filing was prior to the effective date of the appropriation act, it 
does not satisfy the conditions of the statute. 17 Comp. Gen. 1047; 
id. 1104. 

Accordingly, the appropriation for the fiscal year 1941 is not avail- 
able for payment of compensation to Mr. Friedman for the period 
July 1 to September 2, 1940, inclusive, but is available for payment 
of salary to him on and after September 3, 1940, the date of his 
naturalization as a citizen of the United States. 18 Comp. Gen. 135. 





(B-12873) 


COMPENSATION—DEDUCTIONS—FEES RECEIVED BY FEDERAL 
EMPLOYEES AS JURORS IN STATE COURTS 


Section 3 of the act of June 29, 1940, providing that there shall be credited against 

compensation payable to a Federal employee for periods of absence on ac- 
count of jury service in State courts any amounts received for such service, 
does not require that the collection or deduction on account of jury fees 
received by an employee exceed the compensation otherwise payable to him 
for the period of his absence on account of jury service. 


Acting Comptroller General Elliott to the Secretary of State, October 24, 1940: 
I have your letter of October 11, 1940, as follows: 


There is transmitted herewith a communication of October 1, 1940, from the 
Acting Commissioner, International Boundary Commission, United States and 
Mexico, El Paso, Texas, in which your decision is requested concerning the 
method of handling reimbursement to the United States by an employee on jury 
duty in cases where the jury service fee exceeds the regular daily rate of com- 
pensation paid to the employee by the United States. 

Your early decision in this matter will be appreciated. 


The letter dated October 1, 1940, from the Acting Commissioner, 
International Boundary Commission, United States and Mexico, to 
you, reads as follows: 


A regular employee of this Commission has been summoned to jury duty, and 
under provisions of Public, No. 676, 76th Congress, approved June 29, 1940, an 
employee excused from work as being on jury duty is not charged with annual 
leave. However, a question arises as to the application of section 3 of this act 

This employee is a laborer at $2.40 per day. The State of Texas jury service 
fee in the county in which this employee served on jury duty is $3.00 per day. 
Therefore the jury service fee is greater than the daily rate of compensation of 
the employee. As a result the following questions are propounded for your 
decision : 

1. Should $3.00 per day be deducted from the employee’s compensation on the 
pay roll as the result of jury service? 

2. If your answer to the first question is in the affirmative and an employee 
should serve on the jury for 12 days during the pay-roll period and would be 
entitled to 12 days’ pay for the same period, the amount of deduction would be 
greater than the salary earned. Should the employee be required to refund the 
difference, or should a pay-roll deduction be made on the next subsequent pay 
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roll for the difference between the amount received from the State for jury 
service and the amount of pay earned in his regular position during the period 
of jury service? 

In the present case, in order that the pay of the employee may not be held 
up pending the decision from your office, the total amount he received from the 
State for jury service will be deducted, even though for those days he served he 
received from the State more than he earned in his employment by the Gov- 
ernment. 


A prompt decision will be very much appreciated as there are other cases that 
will probably come up during this month. 


The act of June 29, 1940, 54 Stat. 689, provides as follows: 


That the compensation of any employee of the United States or of the District 
of Columbia who may be called upon for jury service in any State court or 
court of the United States shall not be diminished during the term of such jury 
service by reason of such absence, except as provided in section 3, nor shall such 
period of service be deducted from the time allowed for any leave of absence 
authorized by law. 

Sec. 2. Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation 
for such service. 

Sec. 3. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period as 
such employee may be absent on account of jury service in the court of any 
State any amounts which such employee may receive from such State on account 
of such jury service, 


The plain purpose and intent of the statute is that an employee of 
the United States shall not be deprived of either his regular compen- 
sation or any leave of absence with pay for the time he is absent from 
duty on account of jury service. Section 3 of the statute, providing 
that there shall be credited against the amount of compensation pay- 
able for such period as the employee may be absent on account of 
jury service any amounts received from the State for jury service, 
evidently did not contemplate that the United States should, in any 
case, realize a profit from the employee’s service on a jury in a State 
court. The reasonable intendment is that the United States shall be 
made whole insofar as possible with respect to the compensation pay- 
able to the employee for the period of his absence from his regular duty 
by crediting against such compensation all, or so much as may be 
necessary, of the jury fees paid to the employee by the State. To hold 
otherwise would result, in the case presented in your submission, in 
the collecting or crediting by the United States of an amount on ac- 
count of jury fees to cover the compensation of the employee for a 
longer period than the employee was absent on jury duty. This is not 
required or authorized under the statute. Question 1 is answered by 
stating that in no case should the amount collected or deducted on 
account of jury fees received by the employee exceed the amount of 
salary or compensation otherwise payable to the employee for the 
period of his absence on account of jury service. This answer to 
question 1 makes it unnecessary to answer question 2. 
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(B-13026) 


CLASSIFICATION—EXEMPTIONS—STATE DIRECTORS OF 
SELECTIVE SERVICE 


Where a statute has vested in the President the authority “to prescribe the neces- 
sary rules and regulations to carry out the provisions of this act” and “to 
appoint and fix the compensation of such other officers, agents, and employees 
as he may deem necessary to carry out the provisions of this act,” the Presi- 
dent is authorized to fix salary rates by regulation, or to prescribe by regula- 
tion the procedure for fixing such salary rates, either in accordance with, or 
without regard to, the provisions of the Classification Act of 1923, as amended. 

Salary rates of State Directors of Selective Service, appointed in accordance with 
the Selective Training and Service Act of 1940, are not required to be fixed 
in accordance with the Classification Act of 1923, as amended. 


Acting Comptroller General Elliott to the Director of Selective Service, October 


I have your letter of October 18, 1940, as follows: 


Section 10 of the Selective Training and Service Act of 1940, approved Sep- 
tember 16, 1940, reads, in part, as follows: 
Section 10 (a) The President is authorized— 
“(1) to prescribe the necessary rules and regulations to carry out the provisions 
of this Act; 
> 


“(3) to appoint by and with the advice and consent of the Senate, and fix the 
compensation at a rate not in excess of $10,000 per annum, of a Director of 
Selective Service who shall be directly responsible to him and to appoint and fix 
the compensation of such other officers, agents,.and employees as he may deem 
necessary to carry out the provisions of this act: Provided, That any officer on the 
active or retired list of the Army, Navy, Marine Corps, or Coast Guard, or of any 
reserve component thereof or any officer or employee of any department or agency 
of the United States who may be assigned or detailed to any office or position to 
carry out the provisions of this act (except to offices or positions on local boards, 
appeal boards, or agencies of appeal established or created pursuant to section 
10 (a) (2) may serve in and perform the functions of such office or position 
without loss of or prejudice to his status as such officer in the Army, Navy, 
Marine Corps, or Coast Guard or reserve component thereof, or as such officer 
or employee in any department or agency of the United States: Provided further, 
That any person so appointed, assigned or detailed to a position the compensation 
in respect of which is at a rate in excess of $5,000 per annum shall be appointed, 
assigned, or detailed by and with the advice and consent of the Senate: Provided 
further, That the President may appoint necessary clerical and stenographic em- 
ployees for local boards and fix their compensation without regard to the 
Classification Act of 1923, as amended, and without regard to the provisions 
of civil-service laws. 

“(4) to utilize the services of any or all departments and any and all officers 
or agents of the United States and to accept the services of all officers and agents 
of the several States, Territories, and the District of Columbia and subdivisions 
thereof in the execution of this Act ; and” 

7” * * - ” « * 


In the administration of the act it has been necessary to appoint a State Director 
of Selective Service in each State and Territory. In many instances it has been 
possible to appoint the Adjutant General of a State as the State Director of 
Selective Service, under his Federally recognized military rank, In cases of 
this kind the appointees receive the pay of their respective military ranks, and 
the question of civilian compensation is not pertinent. In other cases it has 
been necessary to appoint civilian personnel to such positions and in con- 
nection with such appointments the following questions are presented for your 
consideration : 

(a) Is it permitted to appoint a State Director of Selective Service whose salary 
is to be $5,000 per annum, or less, at one of the standard Government salary rates 
established by the Classification Act of 1923, as amended, but not necessarily at 
the minimum entrance rate for the respective classification grade? For example, 
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may an initial appointment be made in CAF grade 12, at $5,000 per annum, 
eee oT the fact that $4,600 per annum is the minimum rate for this 
grade 

(b) Is it permitted to appoint a State Director of Selective Service, by and 
with the advice and consent of the Senate, at an entrance rate other than at 
“he minimum entrance rate for an established classification grade? For example, 
it may be desirable to make an appointment at $7,500 per annum, which is the 
maximum rate for CAF grade 14, but not the minimum for any grade. 

(c) If an appointment is made initially at the minimum salary for an estab- 
lished classification grade, for example, in FOS grade 12 at $4,600 per annum, 
may an administrative promotion be made in the same classification grade, for 
example, to $5,000 per annum, to become effective the date immediately following 
that on which the original appointment is made effective? 

You will appreciate the fact that the Selective Service System has been and is 
working under considerable stress in carrying out the provisions of the act 
and of the President’s proclamation of September 16, 1940, calling for the regis- 
tration on October 16, 1940, of all persons in several States and in the District 
of Columbia subject to such registration. Therefore your early consideration 
of these questions is earnestly requested. 


Section 10 (b) of the Selective Training and Service Act of 1940, 
not quoted in your letter, provides as follows: 

The President is further authorized, under such rules and regulations as he 
may prescribe, to delegate and provide for the delegation of any authority vested 
in him under this act to such officers, agents, or persons as he may designate or 


appoint for such purpose or as may be designated or appointed for such purpose 
pursuant to such rules and regulations as he may prescribe. 


Paragraphs 516, 552, and 558 of the Selective Service Regulations, 
volume 5, Finance, approved by the President October 4, 1940 (Execu- 
tive Order No. 8561), provide, respectively, as follows: 

516. Rates of compensation for officials at State headquarters—The State 

director of selective service and State procurement officer, if civilians, shall be 
compensated at rates to be approved by the Director of Selective Service, upon 
the recommendation of the Governor. (See sec. XLIV.) 
_ §52. Authorization for employment.—Unless otherwise provided in these regu- 
lations, the employment of civilian personnel shall be in accordance with the rules 
and regulations of the United States Civil Service Commission and the provisions 
of the Classification Act of 1923. 

558. Salary rates.—All new employments shall be at the minimum salary for 
the respective classification grade (CAF-1, CAF-2, etc.). For example, the 
employment of a junior typist, CAF-1, shall be at the minimum rate of that 
grade, $1,260 per annum. 

The general rule is that, in the absence of statutory exemption, 
the salary rates of personnel of all Federal agencies, both in the 
departmental and field service, are required to be fixed in accordance 
with the schedule or rates prescribed in the Classification Act of 
1923, as amended, and in accordance with the rules of section 6 of 
the original Classification Act approved March 4, 1923, 42 Stat. 
1490. 14 Comp. Gen. 420; 16 id. 1107; 17 id. 578; 18 id. 223; id. 887; 
19 id. 20. But where, as in section 10 of the Selective Training and 
Service Act of 1940, swpra, the Congress has vested in the President 
the authority “to prescribe the necessary rules and regulations to 
carry out the provisions of this Act” and “to appoint and fix the 
compensation of such other officers, agents, and employees as he may 
deem necessary to carry out the provisions of this act,” the conclu- 
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sion is warranted that the intent of the statute is to authorize the 
President to fix salary rates by regulation, or to prescribe by regula- 
tion the procedure for fixing such salary rates, either in accordance 
with, or without regard to, the provisions of the Classification Act. 
In other words, the statute appears to recognize an exception to the 
general rule referred to in the opening sentence of this paragraph. 

The statute authorizes the President to delegate his authority 
to fix salary rates to his subordinates. Paragraph 516 of the regu- 
lations, above quoted, authorizing the Director of Selective Service 
to approve the salary rates of State Directors of Selective Service 
upon the recommendation of the Governor of the State, prescribes 
a procedure for fixing salary rates “otherwise” than in accordance 
with the Classification Act, thereby making an exception to the 
provisions of paragraph 552 of the regulations. Compare the terms 
of paragraph 554 of the regulations expressly providing that the 
appointment of civilian employees in a State office shall be “subject 
to paragraph 552” of the regulations. Paragraph 558 of the regu- 
lations, which is a restatement of rule 6, section 6, of the original 
Classification Act of 1923, providing that all new appointments 
shall be made at the minimum salary rate of the appropriate grade, 
applies only to cases in which the salary rates of the positions are 
required by the regulations to be fixed in accordance with the 
Classification Act. 

Accordingly, as the statute and regulations do not require the 
salary rates of State Directors of Selective Service to be fixed in 
accordance with the Classification Act, as amended, questions (a), 
(b), and (c) are answered in the affirmative. See 16 Comp. Gen. 
1005; 17 id. 563. 


(B-12971) 
PAY—RETIRED—ARMY ENLISTED MEN 


Enlisted men of the Army who were placed on the retired list prior to October 1, 
1940, the effective date of section 12 of the Selective Training and Service 
Act of 1940, are entitled to have their retired pay from and after that date 
computed on the basis of the active list pay established by said section, 
including the right given by section 12 (b) to have pay for specialists’ 
ratings considered in the computation of retired pay, and all subject to the 
savings clause in section 12 (e). 


Acting Comptroller General Elliott to the Secretary of War, October 25, 1940: 
I have your letter of October 16, 1940, as follows: 


There is a question before the War Department as to whether enlisted men 
of the Army who were placed on the retired list prior to October 1, 1940, will 
have their pay computed on the basis of the new rates of pay authorized for 
enlisted men by section 12 of the Selective Training and Service Act of 1940, 
approved September 16, 1940 (Public, No. 783, 76th Congress). 

In the past, the Comptroller of the Treasury held on several occasions when 
the rates of pay for enlisted men were changed, for example under the act of 
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July 11, 1919 (41 Stat. 110) and the act of June 4, 1920 (41 Stat. 761), that a 





























change in the pay of the rank or grade on the active list effected a change in the 1 
pay on the retired list. (13 Comp. Dec. 759, 763; 26 id. 612, 614; 27 id. 422, 424.) b 
The act of June 10, 1922 (42 Stat. 629) contained a specific provision for the p 
computation of retired pay on the basis of the pay provided in that act. 

There is, however, nothing in the Selective Training and Service Act of 1940 Ss 
pertaining to retired pay of enlisted men except section 12 (b) which provides r 
that pay for specialists’ rating received by an enlisted man of the Army or the 
Marine Corps at the time of his retirement shall be included in the computation ¥ 
of his retired pay, and section 12 (e) which provides that nothing in this act r 
shall operate to reduce the pay now being received by any retired enlisted man. 

Your decision on this question is therefore respectfully requested, n 

Section 12 of the act of September 16, 1940, Public, 783, provides : : 

(a) The monthly base pay of enlisted men of the Army and the Marine Corps 
shall be as follows: Enlisted men of the first grade, $126; enlisted men of the d 
second grade, $84; enlisted men of the third grade, $72; enlisted men of the d 
fourth grade, $60; enlisted men of the fifth grade, $54; enlisted men of the sixth 8 
grade, $36; enlisted men of the seventh grade, $30; except that the monthly base f 
pay of enlisted men with less than four months’ service during their first enlist- g 
ment period and of enlisted men of the seventh grade whose inefficiency or other 1 
unfitness has been determined under regulations prescribed by the Secretary of i 
War, and the Secretary of the Navy, respectively, shall be $21. The pay for 
specialists’ ratings, which shall be in addition to monthly base pay, shall be as 
follows: First class, $80; second class, $25; third class, $20; fourth class, $15; r 
fifth class, $6; sixth class, $3. Enlisted men of the Army and the Marine Corps | 
shall receive, as a permanent addition to their pay, an increase of 10 per ‘ 
centum of their base pay and pay for specialists’ ratings upon completion of ' 
the first four years of service, and an additional increase of 5 per centum of 
such base pay and pay for specialists’ ratings for each four years of service ’ 
thereafter, but the total of such increases shall not exceed 25 per centum. 
Enlisted men of the Navy shall be entitled to receive at least the same pay and 
allowances as are provided for enlisted men in similar grades in the Army and 
Marine Corps. 


(b) The pay for specialists’ rating received by an enlisted man of the Army or 
the Marine Corps at the time of his retirement shall be included in the compu- 
tation of his retired pay. 


(c) The pay of enlisted men of the sixth grade of the National Guard for 
each armory drill period, and for each day of participation in exercises under 
sections 94, 97, and 99 of the National Defense Act, shall be $1.20. 

(d) No back pay or allowances shall accrue by reason of this act for any 

’ period prior to October 1, 1940. 


(e) Nothing in this act shall operate to reduce the pay now being received by 
any retired enlisted man. 


(f) The provisions of this section shall be effective on and after October 1, 
1940. Thereafter all laws and parts of laws insofar as the same are inconsistent 
herewith or in conflict with the provisions hereof are hereby repealed. 

To the extent that this section contains provisions with respect to the 
pay of enlisted men of the Army and Marine Corps different from 
those contained in section 9 of the Joint Service Pay Act of June 10, 
1922, 42 Stat. 629, 37 U. 8. C. 13, it operates as an amendment to said 
section 9. Section 9 of the Joint Service Pay Act concluded with 
the following sentence: 

* * * On and after July 1, 1922, retired enlisted men of the Army and 
Marine Corps shall have their retired pay computed as now authorized by law 
on the basis of pay provided in this Act. 

Clearly the pay rates of enlisted men of the Army and Marine Corps 
as established by section 9 of the Joint Service Pay Act, where in- 


consistent with the provisions of section 12 (a) of the act of September 
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16, 1940, are repealed by section 12 (f). It will be observed, also, that 
by section 12 (b) pay of specialists’ rating is to be included in the com- 
putation of the retired pay of an enlisted man on his retirement, and 
section 12 (e) is a savings clause as to the pay being received by any 
retired enlisted man October 1, 1940—thus indicating that the section 
was intended to affect the retired pay of enlisted men theretofore 
retired. However, determination of the question here presented 
need not rest on that point alone. The act of March 2, 1907, 34 
Stat. 1217, provides: 

That when an enlisted man shall have served thirty years either in the Army, 
Navy, or Marine Corps, or in all, he shall, upon making application to the Presi- 
dent, be placed upon the retired list, with seventy-five per centum of the pay and 
allowances he may then be in receipt of, and that said allowances shall be as 
follows: Nine dollars and fifty cents per month in lieu of rations and clothing 
and six dollars and twenty-five cents per month in lieu of quarters, fuel, and 
light: Provided, That in computing the necessary thirty years’ time all service 
in the Army, Navy, and Marine Corps shall be credited. 

Sec. 2. That all acts and parts of acts, so far as they conflict with the provisions 

of this act, are hereby repealed. 
This act, giving to the enlisted man placed upon the retired list 75 per 
centum of the pay and allowances he may then be in receipt of, oper- 
ated as an amendment of the act of February 14, 1885, 23 Stat. 305, 
which authorized 75 per centum of the pay of the rank upon which he 
was retired. The effect of this change was fully considered and it was 
held that no change was made by the 1907 act as to retired pay based on 
the rank of the enlisted man on retirement. (See 13 Comp. Dec. 759.) 
When the act of May 11, 1908, 35 Stat. 106, 109, provided a different 
method of computing continuous service pay of enlisted men of the 
Army it was held in 14 Comp. Dec. 914-915 as follows: 


I am of opinion that the enlisted men retired prior to the passage of the act of 
May 11, 1908, are entitled to three-fourths of the pay of the rank upon which they 
were retired, and that when the pay of such rank was changed by said act it 
changed their pay accordingly, and I am of opinion that their time of service on 
the active list prior to their retirement should be counted in the same manner as 
is provided in said act for counting the past services of men on the active list at 
the time of the passage of said act. It would be impossible by any other rule to 
give men on the retired list prior to the passage of said act of May 11, 1908, three- 
fourths of the pay of the rank upon which they were retired. (See 13 Comp. 
Dec. 759.) 


When permanent rates of pay were established by the act of July 11, 
1919, 41 Stat. 110, which increased the pay of enlisted men of the Army, 
it was held, on the authority of the prior decisions, that those increased 
rates applied to enlisted men on the retired list “It having been decided 
that the phrase ‘pay and allowances he may then be in receipt of’ in the 
act of March 2, 1907, means the pay and allowances to which the soldier 
is entitled by virtue of his rank and status as a soldier” and that “such 
rates on July 11, 1919, became the pay of the rank on which enlisted 
men are entitled to receive 75 percent upon retirement.” 26 Comp. Dec. 
612, 615. To the same effect is 27 Comp. Dec. 422 at page 424, as to 
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pay for enlisted men of the Army, established by section 4b of the act 
of June 4, 1920, 41 Stat. 761. 

It appears, therefore, that in the accounting offices the settled mean- 
ing of the act of March 2, 1907, is that it gives to an enlisted man retired 
pay based on the pay of the rank on which he was retired, that changes 
in the pay of a rank for active enlisted men applies to the retired pay 
of retired enlisted men of the same rank, and that such construction 
has been followed continuously for over 30 years. Accordingly, you 
are informed that enlisted men of the Army who were placed on the 
retired list prior to October 1, 1940, are entitled to have their retired 
pay from and after that date computed on the basis of the active list 
pay established by section 12 of the act of September 16, 1940, including, 
if properly established, the right given by section 12 (b), and all sub- 
ject, of course, to the savings clause contained in section 12 (e). 


(B-12960) 
ADVERTISING—BIDS—QUALIFIED 


A bid should be rejected where it includes “Special Conditions” which materially 
qualify the terms of the invitation to bid by (1) restricting the Government’s 
remedy to rescission of the contract and return of the material furnished 
if, for any reason, the material should be unsatisfactory; (2) binding the 
Government to pay in cash or check within 45 days of the date of delivery, 
any discount period to run from such date; and (3) attempting to throw on 
the United States the burden of establishing the correctness of the bid 
before acceptance. 


Acting Comptroller General Elliott to the Chairman, United States Maritime 
Commission, October 28, 1940: 


There has been received a letter dated October 16, 1940, from the 
Chief, Purchase and Sales Section, United States Maritime Com- 
mission, as follows: 


The Kemp Machinery Company, 211 President Street, Baltimore, Maryland, 
a consistent bidder on invitations for furnishing tools and equipment for use 
on vessels being constructed for the United States Maritime Commission, has 
recently attached to all its bid a sheet entitled “Special Conditions” containing 
several provisions which are apparently designed to completely safeguard this 
company against the ordinary liabilities encountered by firms entering into 
competitive bids with the Government. 

In several instances, the Kemp Machinery Company has submitted low bids 
and in order to obtain suitable material in sufficient time to meet delivery dates 
for certain vessels on which construction has been advanced, this office has 
awarded the items to the Kemp Machinery Company. 

There is attached a copy of the “Special Conditions” enclosed with bids sub- 
mitted by the Kemp Machinery Company, and your advice is requested as to 
whether bids received from this company subject to these conditions, should be 
considered in the future, or whether such bids should be rejected. 


The “Special Conditions” proposed by the Kemp Machinery Co. 
in connection with bids submitted by it are as follows: 


This bid does not necessarily cover the particular make of equipment specified. 
The bid covers material of the make, size, and type indicated in our bid. Unless 
such notation as to make, size, and type is shown in our bid the bid covers mate- 
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rial strictly in accordance with your specifications. If the material furnished 
you in accordance with our bid and your acceptance for any reason does not meet 
the Government requirements, the goods may be returned to destination which 
we will specify, and this return shall cancel our obligations to the Government ; 
in other words, we propose to furnish equipment only as detailed in our bid, If 
our bid does not take exception to your specifications as to make, size, and type, 
the bid covers material exactly as specified. 

Terms: If award is made to us, it is with the understanding that funds have 
been appropriated and are available for payment for the goods or material to be 
supplied, and our terms are that after delivery of the goods or equipment, pay- 
ment shall be made within the limits of the time indicated on your form, as to 
payment: subject to any discount indicated thereon for prepayment. Payment 
must be made to us within a maximum limit of 45 days after delivery, either in 
cash, or by Government check made payable to us and mailed to us. No other 
terms shall apply and if payment is not so made, the Government shall be in 
default. 

Because of the action of recent laws fixing minimum wage rates, freight rates, 
and other conditions entering into the cost of production of mechanical equipment, 
the correct value of equipment and supplies shall be indicated by a preponderance 
of other bids received which shall constitute weight of evidence to this effect; 
consequently, on account of the human element involved in preparing bids, should 
this bid be noticeably lower, or higher, than one or more other bids received, it 
shall constitute notice to the purchasing officer that an unintentional error has 
been made and award to us by the purchasing officer without first asking us to 
confirm the price bid, shall constitute an effort on the part of the contracting 
officer to take undue or illegal advantage of the error. 


The first paragraph of the conditions apparently would restrict the 
Government’s remedy to a rescission of the contract and the return of 
the material furnished, in case the material furnished by the contractor 
is, for any reason, unsatisfactory. The second paragraph would bind 
the Government to pay in cash or check within 45 days of delivery, 
any discount period to run from delivery of the material. Those 
stipulations are material qualifications of the conditions incorporated 
in Standard Form No. 33, invitation, bid, and acceptance (short form 
contract), specifically conditions Nos. 2 and 3. 

By the third paragraph of the “Special Conditions” the bidder 
attempts to throw on the United States the burden of establishing the 
correctness of the bid before acceptance. Such a condition has the 
apparent effect of reserving to the bidder the right to refuse award 
after it has been determined that its bid is low with respect to purchases 
or high with respect to sales; and would put a premium on laxity and 
carelessness on the part of the bidder for Government business. 

Such conditions materially qualify the terms of the contract offered 
to other bidders; and the acceptance of a bid in which those conditions 
are incorporated is manifestly unfair to those bidders who have not 
similarly qualified their bids. (See 17 Comp. Gen. 864; 19 id. 450; 
20 id. 4.) 

You are advised, therefore, that the incorporation in a bid of the 
quoted “Special Conditions” so materially qualifies the terms of the 
invitation to bid as to preclude its consideration, and any such bids 
should be rejected. 


405635™—41——-16 
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(B-13048) 


PAY—ENLISTED MEN—SELECTIVE TRAINEES, REGULAR ARMY PER- 
SONNEL, AND NATIONAL GUARDSMEN IN FEDERAL SERVICE 


In determining the time when a member of the National Guard of the seventh 
grade inducted into the Federal service under the act of August 27, 1940, 
has had 4 months’ service during his first enlistment period so as to be 
entitled to pay at the rate of $30 per month, instead of $21, under the 
terms of section 12 (a) of the Selective Training and Service Act of 1940, 
service in the National Guard before induction into the Federal service 
should be counted. 

A member of the National Guard of the seventh grade who enlisted therein 
after discharge from a prior Regular Army or National Guard enlistment 
would be entitled, upon induction into the Federal service under the act of 
August 27, 1940, to pay of $30 per month, instead of $21, even though his 
combined service under the two enlistments is less than 4 months, since 
the exception in section 12 (a) of the Selective Training and Service Act 
of 1940, merely limits monthly pay to $21 for the first 4 months of service 
during the first enlistment period. 

A selective trainee inducted into the service of the United States under the 
Selective Training and Service Act of 1940, who has had prior enlisted 
service in the Regular Army, whether more or less than 4 months, is not 
serving in his first enlistment period and, hence, is not limited to monthly 
pay of $21 by section 12 (a) of said act which fixes monthly pay at $21 for 
the first 4 months of service during the first enlistment period. 

In view of the terms of section 12 (a) of the Selective Training and Service 
Act of 1940, effective October 1, 1940, either a selective trainee inducted 
into Federal service under that act, or a member of the National Guard 
inducted into Federal service under the act of August 27, 1940, must have 
completed 4 months’ service during his first enlistment period before he is 
entitled to monthly pay of more than $21, irrespective of promotion during 
that period. 

Under section 12 (a) of the Selective Training and Service Act of 1940, an 
enlisted man of either the Regular Army or the National Guard, with less 
than 4 months’ service during his first enlistment, who was promoted prior 
to October 1, 1940, the effective date of said section or before induction 
into Federal service, will not be entitled to pay at a greater rate than $21 
per month from October 1, 1940, or date of induction if after October 1, 
ato ass he has completed 4 months’ service during his first enlistment 
period. 

Members of the National Guard holding grades above the seventh grade when 
inducted into Federal service under the act of August 27, 1940, are not 
required by section 12 (a) of the Selective Training and Service Act of 1940 
to serve the first 4 months with monthly pay of $21 if they have had more 
than 4 months’ service in the National Guard. 

In computing the “4 months’ service” required by section 12 (a) of the Selective 
Training and Service Act of 1940, as a condition precedent to paying 
enlisted men more than $21 per month, there should be included only 
service that may be counted for pay and for completion of enlistment. 


Acting Comptroller General Elliott to the Secretary of War, October 28, 1940: 
I have your letter of October 19, 1940, as follows: 


The Selective Training and Service Act of 1940, approved September 16, 1940 
(Public, No. 783, 76th Congress), provides in Section 12a that the monthly base 
pay of enlisted men of the 7th grade shall be $30, “except that the monthly base 
pay of enlisted men with less than four months’ service during their first enlist- 
ment period and of enlisted men of the seventh grade whose inefficiency or other 
unfitness has been determined under regulations prescribed by the Secretary of 
War, and the Secretary of the Navy, respectively, shall be $21.” There are a 
number of questions which have arisen with reference to this provision on which 
your decision is respectfully requested. 

The principal questions presented relative to this matter are as follows: 

“1. What constitutes ‘their first enlistment period’ for members of the National 
Guard and selective trainees inducted into Federal service under the act of 
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August 27 1940 (Public Resolution, No. 96, 76th Congress), and the act of 
September 16, 1940 (Public, No. 783, 76th Congress), respectively? 

“2. On what basis is the ‘four months’ service’ computed?” 

Under these two general questions there are listed below several more detailed 
and specific questions relative to these points: 

“a, If a member of the National Guard in the 7th grade has had more than 
four months’ non-Federal service in the National Guard prior to induction into 
Federal service, will he be paid at the rate of $21 per month for the first four 
months after induction, or after October 1, 1940, if inducted prior thereto, as 
the case may be, or will he be considered as having served for four months 
and be entitled to $30 per month? 

“b. If a member of the National Guard in the 7th grade has had less than 
four months’ non-Federal service in the National Guard prior to induction into 
Federal service, or prior to October 1, 1940, as the case may be, will he be advanced 
from $21 to $30 per month upon completion of four months’ service, including his 
non-Federal service, or will he have to serve four months from the time of 
induction before he will be entitled to $30 per month? 

“c. If a member of the National Guard in the 7th grade has had combined 
service in the Regular Army and the National Guard not in Federal service, 
amounting to less than four months, prior to induction, or to October 1, 1940, 
as the case may be, will he be considered as in his first enlistment, placing him 
in the $21 per month class, or will he be entitled to $30 per month from the date 
of induction, or from October 1, 1940, as the case may be? 

“d. If a member of the National Guard in the 7th grade has had previous 
service in the Regular Army and/or the National Guard in Federal service, will 
he be considered as in his first enlistment when he is inducted and draw $21 
until he completes four months’ service, or will he be entitled to $30 per month 
from the date of induction, or from October 1, 1940, as the case may be? 

“e. If it is held in questions a, 6, c, and d that enlisted men of the 7th grade 
must serve four months after induction or after October 1, 1940, as the case may 
be, before being paid $30 per month, will this apply to members of the National 
Guard in the 7th grade who complete their enlistments and reenlist in the Army 
after induction, but before the expiration of the four months’ period, or should 
the reenlistment be counted as a second enlistment, entitling them to $30 per 
month? 

“f. If a selective trainee, when inducted into the Army of the United States, 
has had previous Federal service of less than one enlistment, for example, two 
months’ service or two years’ service, should he be considered as in his first 
enlistment, placing him in the $21 per month class, or would he in either case 
be entitled to $30 per month from date of induction? 

“g. If either a selective trainee or a member of the National Guard, in the 
7th grade, when inducted, subsequent to October 1, 1940, is promoted to a 
higher grade before completing the period necessary for him to serve before 
being entitled to $30 per month, will he be entitled to the pay of the higher grade 
at date of promotion or must he complete the four months’ service before 
receiving the higher pay? 

“h. If an enlisted man of the Regular Army with less than four months’ 
service prior to October 1, 1940, or a member of the National Guard inducted 
prior to October 1, 1940, has been promoted from the seventh grade prior to 
October 1, 1940, is he, on October 1, 1940, entitled to the pay of the grade 
to which promoted or should he be reduced to $21 per month until he completes 
four months’ service? 

“i. Are members of the National Guard, holding grades above the 7th grade 
when inducted, required to serve the first four months at $21? 

“j. In computing ‘four months’ service,’ should the period be considered as 
four calendar months from the date of induction or from October 1, 1940, as 
the case may be, or should the time to be counted be only that which may be 
counted for completion of enlistment or for pay purposes?” 

In submitting these questions for your decision, consideration has been given 
to your two decisions of October 3, 1940, B-12506, in which somewhat similar 
questions presented by the Secretary of the Navy were considered. It is not 
clear, however, whether the conclusions therein reached are entirely applicable 
to the Army. In view of the fact that the provisions of law in question became 
effective October 1, 1940, it is requested that your decision in the premises be 
expedited. 
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With respect to the general questions upon which are based the 
subordinate questions, supra, section 2 of Joint Resolution No. 96, 
approved August 27, 1940, provides: 

All National Guard, Reserve, and retired personnel ordered into the active 
military service of the United States under the foregoing special authority, shall 
from the dates on which they are respectively required by such order to report 
for duty in such service, be subject to the respective laws and regulations 
relating to enlistments, reenlistments, employment, conduct, rights, and privi- 
leges, and discharge of such personnel in such service to the same extent in all 
particulars as if they had been ordered into such service under existing general 
statutory authorizations. 

Sections 3 (d) and 14 (c) of the act of September 16, 1940, Public, 
No. 783, are as follows: 

With respect to the men inducted for training and service under this act 
there shall be paid, allowed, and extended the same pay, allowances, pensions, 
disability, and death compensation, and other benefits as are provided by law 
in the case of other enlisted men of like grades and length of service of that 
component of the land or naval forces to which they are assigned, and after 
transfer to a reserve component of the land or naval forces as provided in 
subsection (c) there shall be paid, allowed, and extended with respect to them 
the same benefits as are provided by law in like cases with respect to other 
members of such reserve component. Men in such training and service and 
men who have been so transferred to reserve components shall have an oppor- 
tanity to qualify for promotion. 

7. - * . * s a. 


Nothing contained in this act shall be construed to repeal, amend, or suspend 
the laws now in force authorizing voluntary enlistment or reenlistment in the 
land and naval forces of the United States, including the reserve components 
thereof. 


Section 12 of the said act establishes rates of pay for the Regular 
Army and the Regular Marine Corps of the United States and the 
exception therein as to pay of enlisted men with less than 4 months’ 
service during their first enlistment period fixes the pay of all en- 
listed men with less than 4 months of service during their first 
enlistment, or for such part of the 4 months as remains after October 
1, 1940, at $21 per month irrespective of the enlisted grade to which 
advanced. The purpose of the provision was to equalize the pay 
of enlisted men of the Army and Marine Corps with the pay received 
by enlisted men of the Navy and Coast Guard. See Hearings before 
the Committee on Military Affairs, United States Senate, Seventy- 
sixth Congress, on S. 4164, at pages 335 and 342, testimony of 
General Marshall, and page 363, et seqg., testimony of Rear Admiral 
Nimitz. The purpose was not to set up another basis for disparity 
between the pay of enlisted men with less than 4 months’ service 
during their first enlistment period, and the language, when carefully 
examined, makes this clear. The exception with respect to the 4 
months’ service is not as to enlisted men of the seventh grade, only, 
but is as to all enlisted men regardless of grade. That this wag 
the intent is further emphasized by the clause following which 
makes the exception applicable, also, to “enlisted men of the seventh 
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grade whose inefficiency or other unfitness has been determined,” 
etc. This was the basis for the holding in the decisions of October 3, 
1940, to the Secretary of the Navy. See, also, B-12866, October 22, 
1940, to the Secretary of the Navy. 

It is to be observed that the exception applies to enlisted men 
with less than 4 months’ service during their first enlistment period. 
The term “enlistment period” relates to the contract of enlistment. 
If, therefore, a man contracted to serve a statutory period and was 
separated from the service before the expiration of 4 months thereof, 
any service thereafter under another enlistment would not be service 
during his first enlistment period within the meaning of the excep- 
tion in section 12 (a) of the act, and the exception will not apply 
to him with respect to service, under such second enlistment unless 
he comes within that part of the exception relating to men of the 
seventh grade whose inefficiency or unfitness requires the $21 rate of 
pay. 

The Army of the United States consists of, among other com- 
ponents, the National Guard of the United States and the National 
Guard when in the service of the United States. See section 1 of 
the National Defense Act, 10 U. S. C. 2. Section 58 of the same 
act, 82 U.S. C. 4 (a) constitutes the National Guard of the United 
States a reserve component of the Army of the United States to 
consist of, among others, the federally recognized National Guard 
units and organizations and the officers, warrant officers, and enlisted 
men of the National Guard of the several States and territories 
who shall have been appointed, enlisted and appointed, or enlisted, 
as the case may be, in the National Guard of the United States as 
in that act provided. The National Guard of the various States and 
territories is a part of the militia contemplated by the Federal con- 
stitution. Article I, section 8, clauses 15 and 16, and article IT, 
section 2, clause 1. Sections 101 and 111 of the National Defense 
Act, 32 U. S. C. 82 and 81, respectively, contemplate that this 
organization—this foree—will go into the service of the United States 
fully organized, the appointments to the various offices or grades 
then existing, whether in a commissioned, warrant, or enlisted status, 
to continue until changed by proper authority. Section 111 of the 
act contains the following provision: 

* * * The organization of said units existing at the date of the order 


into active Federal service shall be maintained intact insofar as practicable. 
oa * * - . 2 . 


* * * Upon being relieved from active duty in the military service of 
the United States all individuals and units shall thereupon revert to their 
National Guard status. 

The National Guard being a complete force, when inducted into 


the service of the United States, the buse pay or puy grades of the 





222 DECISIONS OF THE COMPTROLLER GENERAL 


enlisted members thereof should be ascertained by treating their 
National Guard service as service within the provision for base pay. 

With this preliminary discussion your various questions are an- 
swered as follows: 

a. As the member of the National Guard of the seventh grade had 
more than 4 months’ service in the National Guard not in Federal 
service he is not an enlisted man with less than 4 months’ service dur- 
ing his first enlistment period and will be entitled to $30 per month, 
not $21. 

b. The member’s service in the National Guard before induction 
into the service of the United States should be counted with his 
service after induction to complete his 4 months’ service during his 
first enlistment period. He will not be required to serve 4 months 
after induction into the service of the United States where he has 
had a portion of the required service by an enlistment in the Na- 
tional Guard prior thereto, and the service in the National Guard 
prior to induction should be included. See, also, answer to 
question a. 

ce. If the member had served in the Regular Army, it must have 
been in an enlistment in the Regular Army. If thereafter and before 
4 months’ service he was discharged and enlisted in the National 
Guard and the combined service in the Regular Army and in the 
National Guard before induction equals less than 4 months, the case 
would be most unusual. However, if the man enlisted in the Regu- 
lar Army and was discharged therefrom before he enlisted in the 
National Guard, his enlistment in the National Guard in which he 
was serving when inducted into the service of the United States 
would not be his first enlistment. Hence, he would be entitled to $30 
per month. 

d. If the man had previous service either in the Regular Army or 
in the National Guard under a contract of enlistment which was 
terminated and he thereafter enlisted in the National Guard and was 
serving in that enlistment when inducted into the service of the 
United States, he was not, after induction, serving in his first enlist- 
ment period and he would be entitled to $30 per month. 

e. In view of the above answers to questions a, b, c, and d, this 
question requires no further answer. 

f. A selective trainee who has had prior service in the Regular 
Army of the United States under a contract of enlistment is not 
serving in his first enlistment when inducted into the service of the 
United States under the act of September 16, 1940, and, accordingly, 
if he is an enlisted man of the seventh grade he would be entitled to 
the $30 per month, 

g. Both a selective trainee, and a member of the National Guard 
must have completed the 4 months’ service in their first enlistment 
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before they are entitled to more than $21 per month, irrespective of 
promotion during that period, and if promoted before the completion 
of 4 months’ service during their first enlistment such promotion will 
not entitle them to increased pay until they have completed 4 months’ 
service. 

h. If an enlisted man, either of the Regular Army or of the Na- 
tional Guard, with less than 4 months’ service during his first enlist- 
ment was promoted prior to October 1, 1940, or before induction as 
the case may be, then from October 1, 1940, or from the date of in- 
duction if subsequent to October 1, 1940, the man will be entitled to 
receive only $21 per month, the rate of pay established for all en- 
listed men with less than 4 months’ service during their first enlist- 
ment period. There being no savings clause with respect to this pay 
in the act the man’s pay should be adjusted to $21 per month for the 
period from October 1, 1940, or from date of induction if after Octo- 
ber 1, 1940, as the case may be, until he has completed 4 months’ serv- 
ice during his first enlistment period. 

i. If the question relates to enlisted members of the National Guard 
who have served more than 4 months in the National Guard, the 
answer is “no.” 

j. “Service” heretofore has been construed as not including time 
when an enlisted man is absent without leave, or absent because of 
disease due to his own misconduct and when confined under certain 
circumstances. See 2 Comp. Gen. 162. Accordingly, the 4 months’ 
service necessarily includes only service that may be counted for pay 
and for completion of enlistment. See B-12506. 


(B-12925) 


LEAVES OF ABSENCE—ANNUAL AND SICK—“TEMPORARY EMPLOYEES 
ON CONSTRUCTION WORK AT HOURLY RATES” 


A temporary employee engaged on construction work at an hourly rate is 
expressly excluded from the benefits of the annual and sick leave acts of 
March 14, 1936, and his status is not changed from temporary to permanent 
or indefinite by reason of the fact he has served more than six months in 
the aggregate under his original and successive subsequent appointments 
where each of the appointments was for a period of less than six months. 


Acting Comptroller General Elliott to the Secretary of War, October 29, 1940: 


I have your communication of October 11, 1940 (tenth endorse- 
ment), presenting for decision the question contained in letter of 
May 17, 1940, from the Finance Officer, Savanna Ordnance Depot, 
IIL, to the Chief of Finance, War Department, as follows: 


1. The constructing quartermaster at this station has presented a pay roll for 
payment on which among other employees is one M-Scope operator employed 
on construction activities at this station. This employee was given a tempo- 
rary appointment on October 26, 1939, at the rate of 75¢ per hour when ac- 
tually employed. This appointment was made with the approval of the Civil 
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Service Commission and has been extended to June 26, 1940. This employee 
has been paid for annual leave and this office raises the question as to whether 
or not he is entitled to same. 

2. It will be noted from section 23d, paragraph 2, AR-35-3900, that tempo- 
rary employees engaged in construction work at hourly rates do not come 
within the provisions of the Annual and Sick Leave Act of 1936. 

3. Information is requested as to whether or not it is the opinion of your 
office that this employee is entitled to leave of absence. 


In an endorsement dated June 19, 1940, from the Finance Officer, 
Savanna Ordnance Depot, to the Chief of Finance, War Department, 
there are set forth facts regarding the status of this employee, as 
follows: 


1. With reference to third indorsement, you are advised that authority was 
granted the Constructing Quartermaster, Savanna Ordnance Depot, on Sep- 
tember 6, 1939, by the Civil Service Commission for the temporary appointment 
of three M-Scope operators for a period not to exceed ninety days, the appoint- 
ment being approved under section 2, Rule VIII. On October 26, 1939, Joseph 
BH. Winkler was given temporary employment as M-Scope operator at 75¢ 
per hour under this authority. Extensions of this appointment were approved 
by the Civil Service Commission as follows: 


pT ge ER 0 RRR BASS ee eae 60 days to March 26, 1940. 
RUE I, Ct entertain 80 days to April 26, 1940. 
i iia: tartccinsin endive eeratinewor man 60 days to June 26, 1940. 


2. Mr. Winkler has been continuously employed since his original appoint- 
ment, and it is the opinion of this office that although given a temporary ap- 
pointment, his appointment can be classified as that of an indefinite employee, 
thereby entitling him to leave of absence. 


Section 1 of the Annual Leave Act of March 14, 1936, 49 Stat. 
1161, provides, in pertinent part, as follows: 

* * * Temporary employees, except temporary employees engaged on con- 
struction work at hourly rates, shall be entitled to two and one-half days 
leave for each month of service. * * * [Italics supplied.] 

See, also, section 2 of the Sick Leave Act of March 14, 1936, 49 Stat. 
1162, containing a provision, as follows: 


* * * Temporary employees, except temporary employees engaged on con- 
struction work at hourly rates, shall be entitled to one and one-quarter days 
sick leave for each month of service. * * * [Italics supplied.] 

Tt can thus be seen that both leave statutes expressly exclude from 
the benefits of annual and sick leave “temporary employees engaged 
on construction work at hourly rates.” 

Pursuant to the authority vested in him by sections 7 of the annual 
and sick leave acts, the President promulgated regulations for the ad- 
ministration of the statutes, in which regulations the term “temporary 
employees” is defined as follows: 


“Temporary employees” are those appointed for definite periods of time not 
exceeding 6 months. 


See section 1 (c) of the annual leave regulations, Executive Order 
No. 8384, and section 1 (c) of the sick leave regulations, Executive 
Order No. 8385, both dated March 29, 1940. Each of the earlier 
regulations contained the same definition. I find nothing, either in 
the statutes or in the regulations, from which it may be concluded 
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that the definition is not for application in determining whether any 
particular employees are to be classed as “temporary employees 
engaged on construction work at hourly rates.” 

In the instant case the employee was engaged on construction 
work, and was paid compensation at the rate of 75 cents per hour. 
His original appointment was for a definite period of time less than 
6 months and his services were continued under a series of subsequent 
appointments, each for a period of less than 6 months, the aggregate 
of service under all of the appointments being more than 6 months. 

In decision of this office dated April 9, 1938, 17 Comp. Gen. 830, 
it was held as follows (quoting from the syllabus) : 

The permanent or temporary character of a position under section 6 of the 
Uniform Annual Leave Regulations, effective January 1, 1938, relative to the 
transfer of annual leave, is determined by the status of the employee appointed 
to occupy the same, and the term of the appointment determines the employee's 


status under the definitions of temporary and permanent employees in the 
regulations, 


While this office held in decision of January 7, 1939, 18 Comp. Gen. 
596, that a temporary appointment for 3 months which has been 
extended for another 3 months under authority of section 2, of Rule 
VII of the civil service laws and regulations, may be regarded as 
one temporary appointment for leave purposes, the decision of May 
13, 1939, 18 Comp. Gen. 853, 854, held as follows: 

* * * a series of administrative appointments each for a definite period 
not exceeding 6 months (but the series of appointments aggregating more than 
6 months) does not change the status of the employee from temporary to 


permanent or emergency for leave purposes, and annual and sick leave in such 
a situation may not be advanced. 


Neither would the status of the employee be changed from temporary 
to indefinite, as contended in the correspondence forwarded with your 
letter. In other words, while a series of temporary appointments 
for definite periods of less than 6 months may be regarded as one 
temporary appointment for the purpose of transferring the leave 
credit of a temporary employee from one period of the temporary 
appointment to another, the status of the employee is not changed 
from temporary to permanent or indefinite as a result of the fact 
that the aggregate period of service under the series of such tempo- 
rary appointments exceeded 6 months. Notwithstanding the number 
of successive temporary appointments, the fact remains that the em- 
ployee was appointed for “definite periods of time not exceeding 6 
months” within the meaning of the definition of a temporary em- 
ployee, as prescribed in the regulations. 

Accordingly, you are advised that the employee in the instant case 
was a temporary employee engaged on construction work at an 
hourly rate of compensation within the meaning of the cited statutes 
and regulations and, therefore, is expressly excluded thereby from 
the benefits of annual and sick leave. 
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(B-12310) 


LEAVES OF ABSENCE—TEMPORARY EMPLOYEES ON DUTY WITH 
NATIONAL GUARD 





While military leave of absence may not be granted to temporary employees, 
the dual compensation act of 1916 does not prohibit granting them any 
annual leave to their credit during periods of absence on active or training 
duty as members of a State organization of the National Guard—not in 

Federal service. 


Acting Comptroller General Elliott to the Secretary of the Navy, October 30, 
1940: 


I have your letter of October 9, 1930 (file Pi-MF), as follows: 


Reference is made to your decision of September 18, 1940 (B-12310), informing 
that permanent employees who are ordered to active duty, as distinguished 
from annual training duty, as members of the National Guard, may receive 
pay for annual leave, if due, concurrently with military pay, provided the com- 
bined rates of compensation do not exceed the $2,000 per annum limitation 
contained in section 6 of the Dual Compensation Act of May 10, 1916, as 
amended by the act of August 29, 1916, and that the same rule is applicable 
to temporary employees while absent from their civilian positions either on 
training or active duty as members of the National Guard. 

You refer to decision of September 18, 1940 (B-12291), wherein it was held, 
in part, as follows: 

“The Dual Compensation Act of May 10, 1916 (39 Stat. 120, as amended by 
the act of August 29, 1916, 39 Stat. 582), expressly excepts ‘officers and enlisted 
men of the Organized Militia and Naval Militia in the several States, Ter- 
ritories, and the District of Columbia.’ However, this exception has been 
correctly held as not applicable to members of the Organized Militia after they 
have been mustered into the Federal service (22 Comp. Dec. 661; id. 704; 23 id. 
89; id. 364). Accordingly, the exception would not apply to members of the 
National Guard of the United States when called to active military duty and 
they could not be paid the salary of their civilian positions for any period 
of annual leave while entitled to active duty pay and allowances for active 
duty with the Army if the combined rate exceeds $2,000 per annum.” 

The act of March 14, 1936, grants leave of absence with pay to temporary 
Government employees who formerly were not entitled to leave, and places 
upon administrative officers the duty of granting such leave, the only latitude 
given being the determination as to the time when the leave can best be granted. 
At the present time there are a great many employees on the rolls in the various 
navy yards who are employed in a temporary status pending the establishment 
of registers of qualified eligibles. The length of service under these appoint- 
ments is very indefinite. It would be distin¢tly to the Government’s advantage 
to allow annual leave, accrued and due, to be taken by this and other classes 
of temporary employees concurrently with any military duty while in the 
status of members of the National Guard, including duty when called out by 
the Governors of States in cases of strikes or riots, but not, of course, includ- 
ing services after transfer to or induction into the Regular Army if in con- 
travention of the Dual Compensation Act. This would enable the employees 
to receive their salaries or a portion thereof while on this military duty and at 
the same time would avoid any further loss of productive time by the em- 
ployee, a matter of considerable concern to the Navy at this time. 

In view of the circumstances and of the saving clause in the act of May 
10, 1916, as amended by the act of August 29, 1916, reconsideration is requested 
of your decision to the effect that temporary employees are not entitled to 
annual leave pay while on training duty with the National Guard if the com- 
bined salaries exceed a rate of $2,000 per annum. 

As specific cases are now being held for action, and the Department desires 
to issue revised military leave instructions as soon as possible, your early 
reply will be appreciated. 
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Section 6 of the dual compensation act of May 10, 1916, as amended 
by the act of August 29, 1916, 39 Stat. 582, provides, in pertinent 
part, as follows: 

That unless otherwise specially authorized by law, no money appropriated 
by this or any other act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds 
the sum of $2,000 per annum, but this shall not apply to retired officers or 
enlisted men of the Army, Navy, Marine Corps, or Coast Guard, or to officers 
and enlisted men of the Organized Militia and Naval Militia in the several 
States, Territories, and the District of Columbia: * * 

The rule stated in decision of September 18, 1940, B-12310, 20 
Comp. Gen. 163, mentioned in the first paragraph of your letter, was 
intended to relate to periods of active or training duty with the 
National Guard of the United States. 

The Dual Compensation Act of 1916 does not apply to a case in 
which a civilian employee of the United States is called as a member 
of the National Guard of a State to active duty by the Governor 
of a State, during which period his pay as a member of the National 
Guard is not paid by the United States from federally appropriated 
funds, but by the State from State funds. Also, pursuant to the 
express exception, the Dual Compensation Act of 1916 does not 
apply to prohibit payment of salary to civilian employees of the 
United States for accrued unused annual leave “on all days during 
which they shall be engaged in field or coast defense training ordered 
or authorized under the provisions of this act” (quoting from see. 
80 of the National Defense Act of June 3, 1916, 39 Stat. 203), as 
members of the State organization of the National Guard and prior 
to induction into the Army of the United States. 

You are advised, therefore, that while mélitary leave of absence 
may not be granted to temporary employees, there is no legal objec- 
tion to granting them the annual leave to their credit during periods 
of absence on active or training duty as members of a State organi- 
zation of the National Guard—not in Federal service. (See 16 
Comp. Gen. 953.) 


(B-12443) 


CHECKS—NEGOTIATION BY OTHER THAN INTENDED PAYEE— 
GOVERNMENT LIABILITY 


Where a Government check was forwarded to the intended payee addressed 
to the town and State as given by him, he having neglected to state his 
rural route number in connection therewith, and said check was delivered 
to another person of the same name, receiving his mail at same post office, 
who negotiated the check to the postmaster there, the accounts of another 
postmaster, a subsequent endorser, may not be credited with the amount 
of the check after the Government had reclaimed the proceeds thereof, 
having once honored it, and had paid the intended payee by a new check, 
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for, in these circumstances, the Government is no longer involved or con- 
cerned with the rights or liabilities of the endorsers on the original 
check. Cases involving administrative error or negligence in mailing 
check to person of same name as intended payee, distinguished. 


Acting, greenies General Elliott to the Postmaster General, October 31, 


There has been considered your letter of July 31, 1940, as follows: 


On February 28, 1939, the postmaster at Flora, Mississippi, accepted from a 
Negro by the name of Harvey Taylor a Government check No. 534494 for 
$35.57, issued by the county agricultural agent at Canton, Mississippi, and 
cashed the check for him with postal funds. This check was included by the 
postmaster at Flora with her remittance of surplus funds to the postmaster at 
Vicksburg, Mississippi. Subsequently the county agent stopped payment on this 
check and the amount was charged back to the account of the First National 
Bank of Vicksburg by the Federal Reserve Bank. The First National Bank 
charged the amount to the account of the postmaster at Vicksburg and he has 
made demand on the postmaster at Flora, Mississippi, for $35.57. 

Investigation of the case disclosed that the county agricultural agent at 
Canton, Mississippi, issued two Soil Conservation checks during the month of 
February 1939 in favor of Harvey Taylor, Flora, Mississippi. One of these 
checks was issued on February 2, 1939, for $29.20, and was left at the Bank 
of Flora, Flora, Mississippi, for personal delivery to Harvey Taylor who was 
living on the farm of Mr. Leon Chapman, the contract number on the check 
being No. 543. The other check was issued February 8, 1939, for $35.57, in 
favor of Harvey Taylor and was mailed to him at Flora, Mississippi, the con- 
tract number being No. 1574. The postmaster at Flora delivered the letter 
containing the check for $35.57 to the Harvey Taylor living on the Chapman 
farm since this man received mail at the Flora post office while the other 
Harvey Taylor received mail on rural route No. 1 from Flora. However, the 
envelope containing the check for $35.57 was not addressed for delivery on 
rural route No. 1 but was simply addressed “Flora, Mississippi.” Both of these 
men are Negroes and both are tenant farmers and the postmaster did not know 
the one receiving mail on the rural route. The Harvey Taylor receiving mail 
at the post office obtained both the checks involved and cashed them both. 

An effort has been made to obtain a refund of $35.57 from Harvey Taylor 
but he states he has no money with which to pay back the amount. Since the 
stoppage of payment on check No. 534494 the county agent has issued a dupli- 
cate check for $35.57 in favor of Harvey Taylor who lives on rural route No. 1, 
Flora, Mississippi. 

The postmaster at Vicksburg is still carrying the $35.57 in his accounts and 
is desirous of having the item cleared up. Will you please therefore advise 
this office of the action you direct in the case in order that the postmaster at 
Vicksburg may be properly instructed. 


The record in the instant case discloses that at the time the right- 
ful payee of Treasury check No. 534494, dated February 8, 1939, 
for $35.57, drawn to the order of Harvey Taylor, applied for the 
Agricultural Conservation Program benefits covered by the check, 
he stated in his application for such benefits that his address was 
Flora, Miss., and that the check was mailed to that postal address 
by the office of the county administration assistant of the Agricul- 
tural Conservation Program for Madison County, Miss., where it 
was delivered by an employee of the post office to another person 
bearing the name Harvey Taylor who improperly negotiated the 
check to the postmaster at that place and appropriated the proceeds 
to his own use. It appears further that the check bearing the pur- 
ported endorsement by mark of the payee, together with the endorse- 
ments of the postmaster at Flora, Miss., the postmaster at Vicksburg, 
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Miss., and the First National Bank & Trust Co. of Vicksburg, Miss., 
in the order named, was paid by the Treasurer of the United States 
on March 3, 1939. 

Subsequently, upon its being ascertained that the first endorse- 
ment appearing on the check was that of a person who was not 
intended as the payee thereof and that the rightful payee did not 
participate in the proceeds of the instrument, the said First National 
Bank & Trust Co. refunded the amount of the check to the Treas- 
urer of the United States and charged said amount against the 
account of the postmaster at Vicksburg, and he in turn has made 
demand for reimbursement on the postmaster at Flora. The record 
discloses, also, that the proceeds of the amount recovered from the 
First National Bank & Trust Co. were paid to the rightful payee 
by the Treasurer by check No. 26434, dated July 14, 1939. 

There can be no question but that the Government’s obligation 
with respect to check No. 534494 was for discharging only upon 
payment to the person bearing the name Harvey Taylor who was 
intended by the Government as the payee thereof. But the check 
was not delivered to him and it did not bear his genuine endorse- 
ment. Hence, there was no transfer of the title which he had to 
the instrument and none of the holders thereof had the right to 
receive or retain the proceeds of the check. 

This case is to be distinguished from one where, through admin- 
istrative error or negligence, a check is mailed to a person bearing 
the same name as the rightful payee, and is received and negotiated 
by such person. Here, the Government mailed the check to Flora, 
Miss.—the exact address given by the intended payee at the time 
he applied for the benefits covered thereby—and, as between the 
Government and the endorsers of the check, the fact that his cor- 
rect postal address was rural route No. 1, Flora, Miss., and not 
simply Flora, Miss., can furnish no substantial basis for a conten- 
tion that the Government is precluded from asserting that the pur- 
ported endorsement of the payee appearing on the check was 
spurious. The mistaken identity was on the part of the second 
endorser—the postmaster at Flora—who cashed the check upon the 
endorsement of a person other than the rightful payee and she as 
well as the postmaster at Vicksburg and the First National Bank 
& Trust Co. of Vicksburg became liable on account of the breach 
of the warranty implied by their unrestricted endorsements. With 
respect to the question of who must bear the loss when a check is 
paid upon the spurious endorsement of one bearing the same name 
as the payee, see 14 Comp. Gen. 840, and cases cited therein; also, 
United States v. National City Bank of New York, 28 Fed. Supp. 144. 
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Such being the facts and circumstances in the present case and 
since the liability of the postmaster at Vicksburg as an unrestricted 
endorser of check No. 534494, is not for determining by his ability 
or lack of ability to obtain reimbursement from a prior endorser, 
14 Comp. Gen. 221, the action taken by the First National Bank & 
Trust Co. in refunding the amount of the check to the Government 
and charging the same against his account appears regular and 
proper; and, while it is true that the postmaster at Vicksburg has 
a right of recourse against the prior endorsers—the postmaster at 
Flora and the person who improperly negotiated the check as its 
payee—the assertion and satisfaction of such claim is a personal 
matter between him and said prior endorsers and the question as 
to whether the loss shall be borne by the postmaster at Vicksburg or 
by a prior endorser is not one in which the United States is directly 
involved or concerned. (See 3 Comp. Gen. 473; 15 id. 218; 18 éd. 41.) 

Accordingly, you are advised that no reason is apparent for dis- 
turbing the accounts of the postmaster at Vicksburg with respect 
to the charge for the amount of said check and that he may not be 
relieved from the liability which he assumed as an unrestricted en- 
dorser thereof, unless and until he shall effect recovery of said amount 
from a prior endorser. 


(B-13016) 
CONTRACTS—PA YMENTS—ADVANCE 


Where a supply contract provides for payment “for articles delivered and ac- 
cepted” and that the contractor shall be responsible for the supplies or 
materials “until they are actually in the possession of a Government rep- 
resentative at destination,” payments thereunder upon the basis of vouchers 
or invoices supported by evidence of shipment, only, without evidence of 
arrival of the supplies at destination and without assurance of receipt or 
acceptance of such supplies by the Government, would be unauthorized. 


Acting Comptroller General Elliott to the Secretary of Commerce, October 31, 
1940: 


I have your letter of October 19, 1940, as follows: 


There has been received in the Civil Aeronautics Administration vouchers 
from the United Electronics Company, Newark, New Jersey, covering radio 
tubes purchased by the Administration under contract TPS-35550, which tubes 
were shipped to various points in Alaska. The contract provides that vouchers 
or certified invoices shall be accompanied by memoranda of shipment, and if 
shipped by express, by the Railway Express receipt. The contract further 
provides for discount of three percent—twenty days. In view of the time 
required to obtain a certificate of delivery from the various consignees in Alaska 
and also in the continental United States and the Hawaiian Islands, it is 
impossible to process vouchers of this nature in sufficient time to take advan- 
tage of the discount offered. 

In order to take advantage of the discount offered, the Civil Aeronautics 
Administration should be permitted to make payment to the contractor on the 
basis of the Railway Express receipts, or other memoranda of shipment. 
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Should payment be made on the basis of the Railway Express receipt, or 
other information indicating shipment in lieu of the consignee’s certificate of 
delivery, it would not, in the opinion of this office, relieve the contractor of any 
responsibility of shortage or damage in shipment. In the event any shortage 
or damage in shipment occurred, the Administration would direct the con- 
tractor to make immediate replacement, and upon replacement return to the 
contractor the Railway Express receipt, or other notice of shipment, to permit 
the contractor to file claim against the carrier. 

In view of the fact that the construction program of the Civil Aeronautics 
Administration contemplates shipment to remote points in the continental limits 
of the United States, as well as to Hawaii and Alaska, your decision is respect- 
fully requested concerning whether payments may be made to the contractor 
on the basis of the Railway Express receipt or other memoranda of shipment. 


Under the terms of its contract, dated June 15, 1940, the United 
Electronics Co. agreed to furnish and deliver to the Civil Aero- 
nautics Authority certain radio tubes, in strict accordance with 
specifications, schedules, and drawings made a part of the contract. 
The contractor’s accepted bid—which, also, was made a part of the 
contract—offers a discount of three percent from the bid prices for 
payment within twenty calendar days, subject to the following 
condition : 

* * * (Time will computed from date of the delivery of the supplies to 
carrier when final inspection and acceptance are at point of origin, or from 
date of delivery at destination or port of embarkation when final inspection 
and acceptance are at those points, or from date correct bill or voucher properly 


certified by the contractor is received if the latter date is later than the date 
of delivery.) 


Paragraph 2 (c) of the “Special Conditions” of the specifications 


provides as follows: 


Shipments shall be made by express; however, mailing of the smaller tubes 
will be permissible. In either case, the contractor shall be responsible for 
the tubes until they are actually in the possession of a Government representa- 
tive at destination. [Italics supplied.] 


Article 8 of the contract is, in pertinent part, as follows: 


Payments.—The contractor shall be paid, upon the submission of properly 
certified invoices or vouchers, the prices stipulated herein for articles delivered 
and accepted or services rendered, less deductions, if any, as herein pro- 
vided. * * * [Italics supplied.] 

It is clear from the above-quoted provisions of the contract that 
the contractor’s obligation to “furnish and deliver” radio tubes is 
not completed until actual physical transfer of such tubes to the 
Government. Further, title to the supplies does not vest in the Gov- 
ernment until delivery is made, 19 Comp. Gen. 198, and the con- 
tractor is not entitled to any payment under the contract prior to 
receipt and acceptance of the supplies by the Government. 

Apparently, your submission contemplates payments to the con- 
tractor upon the basis of vouchers or invoices supported by evidence 
of shipment, only, of the supplies invoiced, without evidence of 
arrival of such supplies at destination and without assurance of 
receipt or acceptance of such supplies by the Government. Assum- 
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ing, for the purpose of discussion, that the fact of payment would 
not relieve the contractor of its obligation to replace supplies lost 
or damaged in shipment or found defective upon inspection, it would 
seem that the Government’s position with respect to lost, damaged, 
or defective supplies would be distinctly less advantageous after 
payment than before. 

Aside from the obvious impropriety of making payments under a 
contract before ascertainment of facts necessary to establish that 
such payments are due under the terms thereof, and apart from any 
difficulties which might be encountered in securing replacement of 
shipments for which the contractor had been paid in full, the 
contemplated payment procedure likely would result in violations 
of section 3648, Revised Statutes, which provides, in pertinent part, 
as follows: 
No advance of public moneys shall be made in any case whatever. And in all 
cases of contracts for the performance of any service, or the delivery of articles 
of any description, for the use of the United States, payment shall not exceed 
the value of the service rendered, or of the articles delivered previously to such 
payment. * * * [Italics supplied.] 

Conceivably, under the procedure proposed by you, the articles 
might in some instances be delivered and accepted at destination 
before payment, but the payment would be made without definite 
proof of such facts and in disregard of the plain terms of the quoted 
portion of the statute. Moreover, the proposed procedure necessarily 
would result in the commission of one of two equally undesirable 
and illegal acts, in that either the disbursing officer would make pay- 
ments as for articles furnished and delivered, without evidence as 
to whether delivery had in fact been made, or the certifying officer 
would certify that the articles had been delivered, without knowing 
whether his certification was correct in point of fact. 

In view of the foregoing, your question must be answered in the 
negative. 

In connection with the matter of discounts for prompt payment 
under circumstances such as are related in your letter, your attention 
is invited to paragraph 12 of the “Directions for Preparation of 
Contract” appearing on page 6 of U. S. Standard Form No. 82 (Re- 
vised June 18, 1935), upon which the instant contract isdravn. Said 
paragraph is as follows: 

If it is definitely known that final acceptance cannot be accomplished within 
10 or 20 days from date of delivery, due to necessity for tests or analyses 
which cannot be accomplished within that time, delete from U. S. Standard 
Form 31, before issuance, the discount provision relating to 10 calendar days 
or to both 10 and 20 calendar days. The provision relating to discounts may 
also be deleted when funds do not become available so that payment may be 
made within such time limits. 

It is suggested that notice of the time within which payments reason- 
ably may be expected be furnished the Procurement Division of the 
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Treasury Department when requisitions are made, in order that appro- 
priate notations may be made on the bid form before bids are invited, 
thus assuring that the Government will be able to avail itself of any 
time discount which may be offered by the successful bidder and that 
no bidder will secure award by offering a discount which brings its 
bid below others, only to receive the full gross price because the 
Government may, in particular instances, be unable to make payment 
within the discount period. 


(B-13125) 


CONTRACTS—EIGHT-HOUR LAW—EFFECT OF OVERTIME WAGE 
PROVISIONS OF ACT OF SEPTEMBER 9, 1940 


Section 308 of the act of September 9, 1940, Public, No. 781, which provides 
that under contracts of the character specified in the Hight-Hour Law of 
June 19, 1912, laborers and mechanics may be permitted to work more 
than 8 hours per day if overtime compensation be paid at a specified rate, 
is applicable to work on and after September 9, 1940, under contracts 
executed prior thereto which contain the requirements of the 1912 act, but 
said section does not apply to work under such contracts, or violations 
of the 1912 act, prior to September 9, 1940. 

Section 303 of the act of September 9, 1940, Public, No. 781, removes the pro- 
hibition of the Eight-Hour Law of June 19, 1912, against employing laborers 
or mechanics on Government contracts in excess of 8 hours per day pro- 
vided the contractor pays such laborers or mechanics at the rate of time 
and one-half for the excess hours, but if the contractor permits or requires 
a laborer or mechanic to work more than 8 hours per day without paying 
time and one-half for the overtime, he cannot escape the penalty of the 
1912 statute. 

Section 308 of the act of September 9, 1940, Public, No. 781, permits the employ- 
ment of laborers and mechanics in excess of 8 hours per day, under 
contracts subject to the Eight-Hour Law of June 19, 1912, only if the 
contractor pays his laborers and mechanics time and one-half for work 
in excess of 8 hours per day, but his failure to pay such overtime wages 
does not require the withholding, under article 17 (a) of Standard Form 
No. 23, Revised, of any amount representing the difference between the 
wages specifically required by the contract and those wages on the basis 
of time and one-half for the excess hours worked. 

A Government contractor may employ his laborers and mechanics more than 
8 hours per day at rates less than time and one-half for the excess work 
when such excess is due to the emergency conditions specified in section 
2 of the Hight-Hour Law of June 19, 1912, without being subject to the 
penalty provisions of said act or violating the act of September 9, 1940, 
which permits a contractor to employ laborers, etc., in excess of 8 hours 
per day if time and one-half be paid for such excess. 


— Comptroller General Elliott to the Secretary of the Interior, October 31, 
1940: 


I have your letter of October 24, 1940, as follows: 


Section 303 of Public Act No. 781, 76th Congress approved September 9, 1940, 
provides as follows: 

“Section 303. Notwithstanding any other provision of law, the wages of every 
laborer and mechanic employed by any contractor or subcontractor engaged in 
the performance of any contract of the character specified in the Act of June 
19, 1912 (37 Stat. 188; U. S. C., title 40, Secs. 324, 325), shall be computed 
on a basie day rate of eight hours per day and work in excess of eight hours 
per day shall be permitted upon compensation for all hours worked in excess 
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of eight hours per day at not less than one and one-half times the basic rate 
of pay.” 

There is enclosed a copy of Circular Letter No. 435, dated September 20, 
1°40, from the Procurement Division of the Treasury Department, regarding 
the new eight-hour contract provisions to be inserted in U. S. Standard Form 
No. 23 Revised. 

Your decision in the following questions is respectfully requested: 

(1) Whether the provisions of section 303, quoted above, should be applied 
to contracts executed prior to September 9, 1940, which contain the old eight- 
hour law contract provisions based upon the act of June 19, 1912, 37 Stat. 137, 
and the act of March 3, 1913, 37 Stat. 726, when work in excess of eight hours 
per day occurs on or after September 9, 1940. It is assumed that with respect 
to contracts executed prior to September 9, 1940, that the old eight-hour law 
will be applicable in the case of eight-hour violations occurring prior to Sep- 
tember 9, 1940, but it is desired to have your confirmation on this point. 

(2) If your answer to the first question is in the affirmative, whether a 
contractor who violates the eight-hour law, as amended by the aforementioned 
Public Act No. 781, by working his employees in excess of eight hours per 
day and failing to pay them one and one-half times their basic rate of pay 
for such excess time, should be fined $5 for each violation. 

(83) Should there also be a reduction of such moneys as may be necessary 
to pay the difference between the wages required by the contract (time and 
one-half for work in excess of eight hours), and the wages actually received 
by the laborers and mechanics, as provided by article 17 (a) of U. S. Standard 
Form No. 23 Revised. 

(4) Whether in the case of extraordinary emergency, laborers and mechanics 
may be permitted to be employed by contractors after September 9, 1940, in 
excess of eight hours per day without payment of one and one-half times their 
basic rate of pay. The proviso to the new Article 11, quoted in Circular Letter 
No. 435, is as follows: 

“Provided, That this stipulation shall be subject in all respects to the ex- 
ceptions and provisions of U. S. Code, title 40, sections 321, 324, 325, and 326, 
relating to hours of labor, as in part modified by the provisions of section 303 
of Public Act No. 781, 76th Congress, approved September 9, 1940, relating to 
compensation for overtime.” 

The quotation would seem to indicate that an extraordinary emergency 
(the exception in the old eight-hour law) would excuse an excess of eight hours 
of work without requiring the payment of time and one-half. However, your 
attention is directed to the fact that no exceptions have been specifically in- 
corporated in said section 303. 

As urgent inquiries are being received from the field offices of the Bureau 
of Reclamation for clarification of these matters, it is requested that your 
reply be expedited. 

The general rule is that an act of Congress becomes a law at the 
date of the President’s approval of the bill. Gardner v. The Col- 
lector, 6 Wall. 499, Seiffert v, Jones, 186 Pac. 472, and authorities 
there cited. Also, it is a well settled and fundamental rule that stat- 
utes are to be construed as having only a prospective operation, and 
not as acting retrospectively unless the statutes expressly provide 
otherwise or unless the intention of the legislature to give them a retro- 
spective effect plainly and unmistakably appears. United States v. 
Magnolia Company, 276 U. S. 160; Shwab v. Doyle, 258 U. S. 529. 
I find nothing in the Second Supplemental National Defense Appro- 
priation Act, 1941, Public, No. 781, approved September 9, 1940, 
either expressly or impliedly, indicating an intention on the part of 
the Congress that the act be effective at any date other than the date 
of its approval by the President, or that it operate retrospectively. 


Accordingly, the general rules above stated are for application. 
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Therefore, as the act is to be construed as effective from the date 
of its approval by the President, September 9, 1940, you are advised 
that section 303 thereof is applicable to work on or after September 
9, 1940, under contracts executed prior thereto, which contain the 
requirements of the Eight-Hour Law of June 19, 1912, 37 Stat. 137, 
but, since the statute is not to be construed as operating retrospec- 
tively, the said section does not apply to work under such contracts, 
or violations of the Eight-Hour Law, supra, prior to the date of 
approval of the act, September 9, 1940, and the provisions of the 
1912 act will be applicable thereto. This answers your first question 
in the affirmative. 

The Eight-Hour Law of 1912 (40 U. S. Code 324-325), provides, 
generally, that every contract within the scope thereof shall contain 
a provision that no laborer or mechanic employed thereunder shall 
be required or permitted to work more than 8 hours in any one calen- 
dar day upon such work and that as a means of enforcing such pro- 
vision there shall be stipulated, as a matter of contract, a penalty 
of $5 for each laborer or mechanic for every calendar day in which 
he shall be required or permitted to labor more than 8 hours upon 
such work. Section 303 of Public, No. 781, supra, did not repeal 
the Eight-Hour Law of 1912, but merely removed the prohibition 
against employing laborers or mechanics in excess of 8 hours per 
day provided that the contractor pay such laborers and mechanics 
wages at the rate of time and one-half for all hours worked in ex- 
cess of 8 hours per day. The later statute is merely supplementary 
to the former, which continues in full effect with the qualification con- 
tained in the later act. Whereas the 1912 statute prohibits employ- 
ment of laborers and mechanics in excess of 8 hours per day under 
penalty of $5 for each violation thereof, section 303 of Public, No. 
781, supra, recognizes the existence and effect of the 1912 statute but 
authorizes the employment of laborers and mechanics in excess of 
8 hours per day on the condition, and only on the condition, that 
time and one-half be paid for all hours of work in excess of 8 hours 
per day. Obviously, if a contractor permits or requires a laborer 
or mechanic to work in excess of 8 hours per day and does not pay 
time and one-half for work in excess of 8 hours, the act of Septem- 
ber 9, 1940, contains no authority for such excess work and the con- 
tractor cannot escape the penalty of the 1912 statute by reliance 
upon the 1940 act. The 1940 statute is merely permissive, as dis- 
tinguished from restrictive or prohibitive, and, in effect, simply 
waives the penalty specified in the 1912 statute so long as a con- 
tractor pays time and one-half for the overtime. The 1940 statute 
does not require a contractor to pay time and one-half for all hours 
worked per day in excess of eight by any laborer or mechanic—it 
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merely permits the employment of such persons in excess of 8 hours 
per day upon the condition that time and one-half be paid for over- 
time. Hence, any failure to pay time and one-half is a violation 
not of the 1940 statute but of the 1912 statute. The violation in 
such case does not relate to the wages paid but rather to the em- 
ployment in excess of 8 hours per day and as such is subject to the 
penalty specified in the 1912 statute. Accordingly, your second 
question, also, is answered in the affirmative. 

What has been said with respect to your question number 2 is ap- 
plicable to, and determinative of, the answer to your question 
number 3. As stated above, any failure on the part of a contractor 
to pay time and one-half to laborers and mechanics for all time 
which they are permitted or required to work in excess of 8 hours 
per day is not a violation of the act of September 9, 1940. Said act 
does not require payment of time and one-half but merely permits 
employment of laborers and mechanics in excess of 8 hours per day 
on the condition therein stated. The employment of laborers and 
mechanics in excess of 8 hours per day is a violation of the Eight- 
Hour Law of 1912, generally, and a contractor is subject to the 
penalty specified therein unless time and one-half for such excess 
work is paid, in which event the 1940 statute, in effect, waives the 
penalty. Such being the relation of the 1940 statute to the 1912 
statute, there would appear to be no legal authority or justification, 
by reason of the 1940 statute, for withholding from payments other- 
wise due a contractor, under article 17 (a) of Standard Form No. 
23, Revised—said article being based upon and having reference 
to the provisions of the Bacon-Davis Act, 49 Stat. 1011—any amount 
representing the difference between the wages specifically required 
by the contract to be paid and those wages on the basis of time and 
one-half for hours worked in excess of 8 hours per day by laborers 
or mechanics. 

The Bacon-Davis Act, supra, requires the payment of the minimum 
hourly rates specified in contracts within its purview, but it does 
not limit the hours of employment per day of laborers and mechanics 
or require the payment of time and one-half for work in excess of 8 
hours per day. The act of September 9, 1940, does not require as a 
matter of contract the payment of time and one-half for work in 
excess of 8 hours per day by laborers and mechanics. Consequently, 
the failure of a contractor to pay laborers and mechanics time and 
one-half for work in excess of 8 hours per day is a matter not within 
the purview of article 17 (a) of the Standard Form No. 23, Revised, 
which is based upon the requirements of the Bacon-Davis Act, and 
relates to withholding from the contractor the difference between the 
rates of wages required by the contract to be paid laborers and 
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mechanics and the rates of wages received by them. The act of 
September 9, 1940, does not have any effect upon the Bacon-Davis 
Act or the stipulations required by such act to be inserted in the 
contracts covered thereby. 

In the light of the foregoing the answer to your question number 
4 necessarily must be in the affirmative. The act of September 9, 
1940, does not require the payment of time and one-half for work in 
excess of 8 hours per day and the failure to pay time and one-half 
would not be a violation of that act. Neither would such failure, 
in the case of an extraordinary emergency subject a contractor to the 
penalty specified in the Eight-Hour Law of 1912 because section 2 
thereof provides that the penalty specified therein shall not be 
imposed when the excess work is “due to any extraordinary events 
or conditions of manufacture, or to any emergency caused by fire, 
famine, or flood, by danger to life or to property,” etc. 


(B-13130) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—EFFECT OF 
TRANSPORTATION ACT OF 1940 


The Transportation Act of 1940 does not confer the benefit of land-grant rates 
upon any traffic not theretofore entitled to the benefit of such rates, and the 
exception in section 321 (a) of the act from the provision in said section 
regarding the payment of full commercial rates, etc., on Government traffic 
does not authorize or require deductions for land grant from charges for the 
transportation of property of officers of the military or naval forces traveling 
on official duty. 


Comptroller General Warren to the Secretary of War, November 1, 1940: 
I have your letter of October 23, 1940, as follows: 


Under date of September 18, 1940, there was shipped for Second Lieutenant 
Everett Cantwell Plummer, Air Corps Reserve, under bill of lading WQ 2429807, 
from Duncan Field, Texas, to Denver, Colorado, 9,000 Ibs. of household goods 
which shipment contained 3,000 Ibs. in excess of the oflicer’s authorized weight 
allowance. 

Under the provisions of paragraph 24, Army Regulations 30-960, the Finance 
Officer, U. 8. Army, Washington, D. C., is charged with the duty of computing the 
cost of transporting the excess weight and obtaining reimbursement from the 
owner of the property of the amount so computed. 

As some doubt exists as to the interpretation of section 321, Title III, Part II 
of the Transportation Act of 1940, a decision is respectfully requested as to whether 
or not land-grant rates are applicable on the shipment and whether the amount 
payable by the owner of the property for the transportation of his excess weight 
should be computed on the basis of such rates. 


Title III, Part II, of the Transportation Act of 1940 provides in 
section 321 as follows: 


(a) Notwithstanding any other provision of law, but subject to the provisions 
of sections 1 (7) and 22 of the Interstate Commerce Act, as amended, the full 
applicable commercial rates, fares, or charges shall be paid for transportation by 
any common carrier subject to such act of any persons or property for the United 
States, or on its behalf, except that the foregoing provision shall not apply to the 
transportation of military or naval property of the Gnited States moving for 
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military or naval and not for civil use or to the transportation of members of the 
military or naval forces of the United States (or of property of such members) 
when such members are traveling on official duty; * * * 

(b) If any carrier by railroad furnishing such transportation, or any prede- 
cessor in interest, shall have received a grant of lands from the United States 
to aid in the construction of any part of the railroad operated by it, the provisions 
of law with respect to compensation for such transportation shall continue to 
apply to such transportation as though subsection (a) of this section had not 
been enacted until such carrier shall file with the Secretary of the Interior, in 
the form and manner prescribed by him, a release of any claim it may have against 
the United States to lands, interests in lands, compensation, or reimbursement on 
account of lands or interests in lands which have been granted, claimed to have 
been granted, or which it is claimed should have been granted to such carrier 
or any such predecessor in interest under any grant to such carrier or such 
predecessor in interest as aforesaid. Such release must be filed within one year 
from the date of the enactment of this act. * * * 

It is to be noted that under the provisions of subsection (b), if the 
carrier furnishing transportation as described in subsection (a) shall 
have received a grant of lands from the United States to aid in the 
construction of any part of the railroad operated by it, “the provisions 
of law with respect to compensation for such transportation shall con- 
tinue to apply to such transportation as though subsection (a) of this 
section had not been enacted” until such carrier shall file with the Sec- 
retary of the Interior a release of claims as therein specified. In this 
connection there has come to attention Circular No. 1470 captioned 
“Release of Land Grant Rights By Certain Railroad Carriers,” issued 
by the Commissioner, General Land Office, and approved October 10, 
1940, by the Acting Secretary of the Interior, which provides in section 
278.67 as follows: 

Validity.—The filing of a release will not be complete and effective for the pur- 
pose of enabling the carrier to invoke the benefits of section 321 (a) of Part II of 
Title III of the Transportation Act of 1940 until it has been filed in the form and 


manner prescribed by these regulations, and until the release has been approved 
. by the Secretary of the Interior. * * * 


and in section 273.65— 


(b) The release must be filed with the Secretary of the Interior on or before 
September 18, 1941, in the form prescribed by section 273.64. A release must be 
filed, regardless of whether or not the carrier has any further right or claim 
under its land grant, if it wishes to secure the benefits of section 321 (a) of 
Part II of Title III of the Transportation Act of 1940. 

In view of the requirements thus prescribed by statute and regula- 
tion for the filing of a release of claims as a condition precedent to the 
application of the provisions of subsection (a) of section 321 of the 
Transportation Act of 1940 to transportation furnished by land-grant 
carriers, it is apparent that the provisions of said section 321 cannot 
be viewed as operating to effect any change in the previously existing 
statutory requirements relative to carrier compensation so far as ship- 
ments, originating September 18, 1940, the date of approval of the 
act, and involving transportation by land-grant carriers, may be 
concerned, 

It is assumed, hoWever, inasmuch as your submission concerns a 
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shipment of household goods of an officer of the military forces, that 
the question you submit was prompted by doubt as to whether the 
provision appearing in subsection (a) of section 321 “that the forego- 
ing provision [i. e., for the application of full applicable commercial 
rates, fares, or charges for the transportation of persons or property 
for the United States or on its behalf] shall not apply to the trans- 
portation of military or naval property of the United States moving 
for military or naval and not for civil use or to the transportation of 
members of the military or naval forces of the United States (or of 
property of such members) when such members are traveling on offi- 
cial duty” has the effect, in view of the context in which it appears, of 
requiring or authorizing deduction for land grant from the charges 
for the transportation of such property over land-grant railroads. As 
the question, in this aspect of the matter, is one that will require deter- 
mination in any event, if and when the specified releases are filed and 
shipments thereafter are made, it appears properly for consideration 
in accordance with the apparent intent of your submission, notwith- 
standing the fact that the particular shipment here concerned would 
not in any event be affected. 

It is to be noted that the principal provision of subsection (a) of 
section 321—namely, that “Notwithstanding any other provision of 
law, but subject to the provisions of sections 1 (7) and 22 of the Inter- 
state Commerce Act, as amended, the full applicable commercial rates, 
fares, or charges shall be paid for transportation by any common car- 
rier subject to such act of any persons or property for the United 
States, or on its behalf”—insofar as it affords a change or modifica- 
tion in the operation of previously existing statutory requirements 
concerning charges for the transportation of persons or property for 
the United States accomplishes that result primarily by virtue of the 
inclusion of the phrase “Notwithstanding any other provision of law,” 
thereby removing the designated traffic from the effect of any other 
provision of law, except sections 1 (7) and 22 of the Interstate Com- 
merce Act, which would operate to authorize or require payment of 
other than the full applicable commercial rates, fares, or charges for 
such transportation. In other words, whereas formerly—and inde- 
pendently of the provisions of section 321 of the Transportation Act 
of 1940—the normal requirements for the payment of the commercial, 
or tariff, charges for transportation for the United States were subject 
to the operation of other statutory provisions, such as those requiring 
the payment of reduced rates for certain transportation over land- 
grant railroads, the situation was changed by subsection (a) of the 
Transportation Act of 1940, where applicable, so that as to the traffic 
described therein, with the specified exceptions, the requirements for 
payment of full commercial charges were no longer to be subject to 
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the operation of such other statutory provisions but, on the contrary, 
were to be observed “Notwithstanding any other provision of law,” 
except as authorized in sections 1 (7) and 22 of the Interstate Com- 
merce Act. 

In view of the change thus obviously designed to be accomplished 
by the principal provision of subsection (a) it is clear that the effect 
of the exception of certain specified traffic—namely, “the transporta- 
tion of military or naval property of the United States moving for 
military or naval and not for civil use” and “the transportation of 
members of the military or naval forces of the United States (or of 
property of such members) when such members are traveling on 
official duty”—from the application of said provision simply removes 
such excepted traffic from the operation of the requirement that “Not- 
withstanding any other provision of law” the full applicable commer- 
cial charges are to be paid, subject to the provisions of sections 1 (7) 
and 22 of the Interstate Commerce Act, and, in effect, is the equivalent 
of providing that as to such excepted traffic the requirement for the 
payment of full applicable commercial charges is still to be subject 
to such other provisions of law as may authorize or require payment 
at other rates. In other words, as to the excepted traffic, the matter 
of charges is freed from the restriction against the application of any 
other provisions of law which may authorize or require payment of 
other than‘ the full applicable commercial charges. The result is the 
more clearly manifest when it is realized that the exception clause, 
removing the traffic therein designated from all that precedes it in 
section 321, sets up no basis of rates within itself for application to 
the excepted traffic and, therefore, leaves such traffic in the same status, 
as to the matter of charges, that it would have occupied if section 321 
- had not been enacted. Section 321 contains no provision modifying 
the operation of other statutes so left applicable to the excepted traffic. 

Inasmuch as the shipment involved in your submission is composed 
of property of an officer of the military forces traveling on official duty 
and inasmuch as the property of such officers so traveling is expressly 
excepted from the provision of section 321 excluding the application 
of any other provision of law which may affect the matter of charges 
for the transportation of such property, it is necessary to determine 
whether and to what extent relief from the requirement for payment 
of full applicable commercial charges for such shipment may be af- 
forded by other provisions of law. Insofar as the operation of the 
land-grant statutes is concerned, it is to be noted that the reduction 
in charges or compensation required because of land grant is applicable 
to “the transportation of property or troops of the United States.” 
See in this connection the provisions of the act of June 7, 1924, 43 Stat. 
477, 486. It is well settled that the reduction so required does not 
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apply to private property of Army officers transported at Government 
expense. See Oregon-Washington Railroad & Navigation Co. v. United 
States, 255 U. S. 339, and United States v. Galveston, Harrisburg & 
San Antonio Railway Co., 279 U. S. 401. It is clear, therefore, that 
independently of the provisions of section 321 of the Transportation 
Act of 1940, the shipment here concerned would not be entitled to the 
benefits of reduced rates because of land grant. As to the fact that the 
traffic excepted in section 321 (a) is not limited to traffic of the kind 
that is properly subject to deduction for land grant independently of 
said section but instead embraces other and additional traffic such as 
that here concerned, it is to be noted that whatever may be the effect 
of the exception as to such traffic, no provision appears in the Trans- 
portation Act of 1940 which in terms, or by necessary implication, 
extends the application of the land-grant statutes to, or confers the 
benefit of land-grant rates upon, any traffic not theretofore entitled 
to the benefit of such rates. That it was not the legislative intent, by 
means of the exception of the specified traffic, to broaden the scope 
of existing statutory requirements with respect to charges for the 
excepted traffic but instead was merely to continue, with respect to 
such traffic, any existing legal requirements or arrangements for re- 
duced rates, finds confirmation in the following excerpt from the con- 
ference report of August 7, 1940, House Report No, 2832 on the bill 
(S. 2009) which later became the Transportation Act of 1940: 


LAND GRANT RATES 


Section 321 of Part II of Title III of the House amendment provided that the 
full applicable commercial rates, fares, or charges should be paid to any common 
carrier subject to the Interstate Commerce Act for transportation of persons or 
property for the United States, or on its behalf, but this provision was condi- 
tioned on the release by the carrier of claims against the United States to lands, 
interests in lands, compensation or reimbursements on account of lands, or 
interests in lands which had been granted, claimed to have been granted, 
or which it was claimed should have been granted to such carrier, under any 
grant from the United States. 

The conference substitute changes this provision by making an exception from 
this requirement of the payment of full commercial rates by the United States, 
in the case of the transportation of military or naval property moving for mili- 
tary or naval use, and in the case of the transportation of members of the 
military or naval forces of the United States (or ef property of such members) 
when such members are traveling on official duty. In the case of transportation 
thus excepted, existing legal requirements and arrangements providing for 
reduced rates will continue to apply. 


Answering your inquiry, generally, therefore, notwithstanding the 
fact that the particular shipment mentioned in your submission 
appears not to be affected, it may be stated that no sufficient basis 
has been found for viewing section 321 of Part II of Title IIT of 
the Transportation Act of 1940 as authorizing or requiring deductions 
for land grant from charges for the transportation of property 
of officers of the military or naval forces traveling on official duty. 
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(B-13241) 


CONTRACTS—NATIONAL DEFENSE HOUSING PROJECTS—EXTENT OF 
AUTHORITY TO CONTRACT ON COST-PLUS-A-FIXED-FEE BASIS 


The proviso of section 201 of the Second Supplemental National Defense Appro- 
priation Act, 1941, which extends “the authority of existing law for the 
negotiation of cost-plus-a-fixed-fee contracts * * * to housing projects 
for which funds may be made available to the War and Navy Departments,” 
euthorizes the negotiation of cost-plus-a-fixed-fee contracts for national de- 
fense housing projects whether the funds therefor be made available to those 
departments under the said act, or under Title II of the act of June 28, 1940, 
or other legislation. 


Comptroller General Warren to the Secretary of the Navy, November 4, 1940: 
I have your letter of October 30, 1940, as follows: 


The U. S. Housing Authority, under date of August 12, 1940, reported that 
pursuant to Title II of Public, No. 671—76th Congress, approved June 28, 1940, 
the President had approved national defense housing projects for the develop- 
ment by the Navy Department with funds transferred by the U. 8S. Housing 
Authority at certain specified places. 

The projects, thus approved, included the construction of 400 units at the 
Canal Zone. The funds were, it is understood, made available through the float- 
ing of a bond issue in conformity with the Organic Act establishing the U. S. 
Housing Authority. The sum of $1,600,000, transferred from the Housing 
Authority to the Navy for this purpose, was credited to the “Naval Working 
Fund.” 

In addition to these 400 units, funds have been allocated to the Navy Depart- 
ment by the President for an additional 1,000 units at the Canal Zone, which 
funds were appropriated by section 201 of the Second Supplemental National 
Defense Appropriation Act, 1941, approved September 9, 1940, Public, No. 781— 
76th Congress. Said section contains the following provision : 

“That the authority of existing law for the negotiation of cost-plus-a-fixed-fee 
contracts shall be applicable to housing projects for which funds may be made 
available to the War and Navy Departments or the Maritime Commission.” 

If these 1,000 units and the 400 units first above mentioned are constructed 
under negotiated fee contract, it is believed that considerable savings to the 
United States will result. Otherwise, two distinct construction organizations 
in the Canal Zone would be necessary with a corresponding duplication in over- 
head, augmented by the fact that labor complications would undoubtedly arise 
which, particularly in the case of a competitive contract, might involve consid- 
erable delay in construction. 

The labor market for work in the Canal Zone at the present time would present 
serious difficulties to a contractor endeavoring to bid on a competitive contract. 
There would be competition in labor between those employed on negotiated fee 
contracts and those employed on competitive contracts. Any competitive bidder 
with knowledge of this situation would doubtless allow such a high contingent 
allowance in his bid to protect himself against unforeseen labor difficulties as to 
make a competitive bid extremely high and uneconomical from the standpoint 
of the Government. 

For the reasons above set forth, it is believed that the public interests would 
be best served by constructing all of the naval housing units at the Canal Zone 
by means of negotiated fee contracts. 

Public Act No, 849—76th Congress, approved October 14, 1940, “To expedite the 
provision of housing in connection with national defense” authorizes, by section 1, 
the Federal Works Administrator to use a cost-plus-a-fixed-fee form of contract 
in carrying out the act. Section 5 permits the transfer to the Administrator by 
any Federal agency of funds for national defense housing projects; and section 8 
authorizes the Administrator to utilize other Federal agencies and makes available 
for transfer to any such agencies the funds appropriated pursuant to said act. 

These sections refer in each case specifically to the act of October 14, 1940, and 
to the funds made available through its provisions. It is not entirely clear, there- 
fore, that the authority for the negotiated fee contract granted by section 1 thereof, 
and in the various other acts authorizing the construction of housing for national 
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defense, is applicable to the funds transferred by the U. 8. Housing Authority 
on August 12, 1940, and obtained through a bond issue rather than by direct 
appropriation of the Congress. 

In order that no question may be raised as to the legality of a contract, if 
entered into, your decision is requested as to whether objection would be inter- 
posed by the accounting officers to a negotiated fee contract or contracts for the 
construction of the naval housing units in the Canal Zone for national defense 
purposes irrespective of the source of the funds from which the construction costs 
would be defrayed. 

As it is a matter of extreme urgency to undertake the construction of all of the 
national defense housing projects in the Canal Zone at the earliest practicable 
date, it is requested that decision be rendered with the greatest possible 
dispatch. 


Title II of Public No. 671, approved June 28, 1940, is in part as 
follows: 


Sec. 201. In connection with the national defense program, the Navy and War 
Departments and the United States Housing Authority are hereby authorized to 
cooperate in making necessary housing available for persons engaged in national 
defense activities, as hereinafter provided. * * * 

Sec, 202. (a) Projects may be initiated hereunder by the Navy or War Depart- 
ment to provide dwellings on or near naval or military reservations, posts or 
bases for rental to the enlisted men and employees of the Navy and War Depart- 
ments described in section 201. Such projects shall be developed by the Navy or 
War Department or by the Authority, whichever the President determines is 
better suited to the fulfillment of the purposes of this title with respect to any 
particular project. If the development of such project is to be undertaken by 
the Navy or War Department, the Authority is authorized to aid the development 
of the project by furnishing technical assistance and by transferring to such De- 
partment the funds necessary for the development of the project. * * * 


Section 201 of Public No. 781—Second Supplemental National De- 


fense Appropriation Act, 1941—approved September 9, 1940, is as 
follows: 


Sec. 201. To the President for allocation to the War Department and the Navy 
Department for the acquisition of necessary land and the construction of housing 
units, including necessary utilities, roads, walks, and accessories, at locations on 
or near Military or Naval Establishments, now in existence or to be built, or near 
privately owned industrial plants engaged in military or naval activities, which 
for the purposes of this act shall be construed to include activities of the Mari- 
time Commission, where the Secretary of War, the Secretary of the Navy, or the 
Chairman of the Maritime Commission shall certify that such housing is im- 
portant for purposes under their respective jurisdiction and necessary to the 
national defense program, $100,000,000: Provided, That the average unit cost of 
such housing projects, including acquisitions of land and the installation of neces- 
sary utilities, roads, walks, accessories, and collateral expenses shall not be in 
excess of $3,500: Provided further, That in carrying out the purposes of this 
section the Secretary of War and the Secretary of the Navy may utilize such 
other agencies of the United States as they may determine upon: .’rovided further, 
That the Secretary of War and the Secretary of the Navy, at their discretion, are 
hereby authorized to rent such housing units, upon completion, to enlisted men 
of the Army, Navy, Marine Corps with families, to field employees of the Military 
and Naval Establishments with families, and to workers with families who are 
engaged, or to be engaged, in industries essential to the military and naval na- 
tional defense programs, including work on ships under the control of the Mari- 
time Commission. The Secretary of War and the Secretary of the Navy are fur- 
ther authorized to use such rentals as may be collected from each housing project 
for the management and maintenance of the housing units therein, including 
utilities, roads, walks, and accessories, and to set up special reserve accounts for 
the amortization of the cost of the project: Provided further, That the authority 
of existing law for the negotiation of cost-plus-a-fired-fee contracts shall be appli- 
cable to housing projects for which funds may be made available to the War and 
Navy Departments or the Maritime Commission.” [Italics supplied.) 
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The language of the proviso in the latter act that the authority for 
the negotiation of cost-plus-a-fixed-fee contracts shall be applicable 
“to housing projects for which funds may be made available” to the 
War and Navy Departments or the Maritime Commission is not 
expressly or by necessary implication limited to funds made available 
under that act, but is broad enough to include funds made available 
to such agencies for “housing projects” under prior or subsequent acts. 
It is noted in this connection that this proviso does not use the term 
“such housing projects” as is used in the preceding provisos with ap- 
parent reference to housing projects authorized by that act. This 
change of language—omitting the word “such” in the last proviso— 
is significant as indicating a legislative intent not to limit the authority 
there granted to funds made available under that act. Moreover, such 
interpretation would be far more reasonable than a contrary one, for 
there is no apparent reason why a different contracting procedure 
should be required with respect to funds made available to the Navy 
and War Departments for the construction of national defense hous- 
ing projects under the prior act than under the later act, with the 
resulting conflict of methods and interests, such as are described in 
your letter. Also, such interpretation would be in consonance with 
the legislative policy shown in recent enactments in pari materia, 
particularly the act of October 14, 1940, Public No. 849, “To expedite 
the provision of housing in connection with national defense, and for 
other purposes,” which authorized an appropriation of $150,000,000 
for the Federal Works Administrator to provide housing for persons 
engaged in national defense activities, by contract or otherwise, with- 
out regard to section 3709, Revised Statutes, that is, without requiring 
advertising for competitive bids, and which, in section 1 (b), ex- 
pressly sanctions the use of the cost-plus-a-fixed-fee form of contract, 
Such interpretation finds further support in the legislative history 
of the enactment. Said section 201 of the Second Supplemental Na- 
tional Defense Appropriation Act, 1941, was incorporated in the act 
by a Senate amendment as substantially modified by the House of 
Representatives. In the hearings on the bill, H. R. 10263, before the 
Subcommittee of the Senate Appropriations Committee having the 
bill under consideration, Admiral Moreell made the following state- 
ment and recommended (p. 198) respecting a proposed amendment 
to provide funds for national defense housing: 

In this connection, I would like to recommend that on page 23, line 4, after 
the word “title,” there be inserted a provision to give the Department authority 
to negotiate contracts for housing with any funds made available for this 
purpose. This will serve to expedite housing projects. I might say that we 
have already received allocations from the United States Housing Authority 
to build housing, but we cannot get going quickly on that work because they 
have no authority to negotiate and we have no authority to negotiate contracts 


with their funds, therefore we have to proceed in the usual way of advertising 
and getting bids. 





DECISIONS OF THE COMPTROLLER GENERAL 245 


As originally adopted by the Senate, section 201 would have appro- 
priated $100,000,000 for the construction of such projects “without 
regard to section 3709 of the Revised Statutes,” Congressional Record, 
August 29, 1940, page 17041. Clearly this relaxation of the statutory 
requirement of advertising for competitive bids would have applied 
only to the appropriation there made. But as modified by the House 
of Representatives, Congressional Record September 5, 1940, pages 
17531-17536, agreed to by the Senate, and as finally enacted, supra, 
there was substituted for this provision the proviso here in question 
authorizing cost-plus-a-fixed-fee contracts on housing projects “for 
which funds may be made available to the War and Navy Depart- 
ments,” without specific restriction to funds there appropriated, and 
apparently following the recommendation of Admiral Moreell made 
with reference to the funds received from the United States Housing 
Authority under the prior act. 

Thus the language of the proviso, the reason for its enactment, the 
legislative policy, and the history of the legislation all point to a 
conclusion that the Congress intended by the proviso to authorize the 
use of cost-plus-a-fixed-fee contracts for national defense housing 
projects whether the funds be made available to the War and Navy 
Departments under the Second Supplemental National Defense Ap- 
propriation Act, 1941, or under Title II of the prior act of June 28, 
1940, or other legislation. Taken together, I think these considera- 
tions warrant that interpretation of the statute, and, accordingly, the 
question as stated in the next to last paragraph of your letter is an- 
swered in the negative. 


(B-18158) 


CONTRACTS—MODIFICATION—AVOIDANCE OF NATIONAL DEFENSE 
PROGRAM DELAYS 


Where a contractor, while complying in all respects with the labor conditions 
imposed by its fixed-price national defense program contract with the Navy 
Department, is requiring that its employees work more than 40 hours per 
week without paying them an increased rate for the time in excess of 40 
hours, the Secretary ef the Navy may modify the contract to provide that 
the contractor shall pay time and one-half for hours worked by its employ- 
ees in excess of 40 hours per week and be reimbursed by the Government 
for the increase thus paid, provided he determines such modification is 
necessary in order to avoid strikes, etc., with resulting delay or other serious 
interference with the national defense program. 


Comptroller General Warren to the Secretary of the Navy, November 5, 1940: 


‘I have your letter of October 25, 1940, as follows: 


Under date of June 18, 1940, a contract, NOy-4144, was entered into by the Chief 
of the Bureau of Yards and Docks of the Navy Department, as contracting officer 
of the United States, with Blythe Brothers Company for water system, sanitary 
sewers and storm sewers at the Naval Air Station, Jacksonville, Florida, under 
specification No. 9788. 
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Article 1 of the contract required the work to be commenced within 10 calendar 
days after date of receipt of notice to proceed and to be completed within 210 
calendar days from the date of such notice. 

As the contractor is subject to the provisions of the Davis-Bacon Act of August 
30, 1935 (49 Stat. 1011) U. S. C. secs. 27a and 27a-I, article 17 of the contract 
(Standard Construction Form US No. 23 revised September 17, 1938) applies. 
Therefore, the prevailing wages as predetermined by the Secretary of Labor in 
conformity with the Act were inserted in paragraph 1-17 of the specifications. 

The paragraph last cited contained among other stipulations, the following: 

“While the wage rates shown are the minimum rates required by these specifi- 
cations to be paid during the life of the contract, it is the responsibility of Bidders 
to inform themselves as to the local labor conditions and prospective changes, 
including any existing or pending collective bargaining agreements which may 
provide for rates in excess of those predetermined by the Secretary of Labor.” 

The Davis-Bacon Act does not limit the number of hours on which employees 
of contractors may be engaged. Article 11 of the contract limited the number of 
hours to 8 per day subject to the exceptions provided for in sections 321, 325, and 
826 of title 40 U.S.C. Subsequently to the execution of the contract, section 5 (b) 
of Public Act No. 671, 76th Congress, approved June 29, 1940, suspended the 8-hour 
law with respect to “persons engaged upon work covered by Army, Navy, and 
Coast Guard contracts.” 

Section 303 of the Second Supplemental National Defense Appropriation Act, 
1941, approved September 9, 1940 (Public, No. 781, 76th Congress) provides that ; 

“Notwithstanding any other provision of law, the wages of every laborer and 
mechanic employed by any contractor or subcontrector engaged in the perform- 
ance of any contract of the character specified in the act of June 19, 1912 (87 Stat. 
138; U. S. G., Title 40, sees. 324, 325), shall be computed on a basic day rate of 
eight hours per day and work in excess of eight hours per day shall be permitted 
upon compensation for all hours worked in excess of eight hours per day at not 
less than one and one-half times the basic rate of pay.” 

The two acts last mentioned relate to the number of hours per day of the em- 
ployees therein mentioned and have no application to the number of hours per 
week on which they might be employed. 

Under contract covered by NOy-4144, the contractors have been operating a 
large part of the time on a 56-hour per week basis because of the urgent need 
for sewers and water supply. 

A recent report shows that the work is now approximately 50% completed and 
the labor pay roll for the balance of the job is estimated at about $50,000. 

A complaint has been received by the Advisory Commission to the Council of 
National Defense as to the labor situation at the site of the Naval Air Station, at 
Jacksonville, Florida. Specifically, Mr. Hillman, the labor representative on said 
Commission, reports that: 

“Certain contractors engaged in construction at the Jacksonville airport have 
been compelling their workers to work fifty-six hours a week. Men are required 
to work an eight-hour day, seven days a week. No overtime is paid for hours in 
excess of forty. 

“An investigation by this office reveals the fact that men who refuse to appear 
for work on either Saturdays or Sundays are dismissed. 

“It will be impossible to continue to persuade workers to accept existing condi- 
tions on this project. The time is fast approaching when the men will strike. 
They rightfully demand that in view of the policy of the Congress relative to hours 
of employment in shipyards and arsenals they have the right to expect that they 
receive overtime pay and extra compensation if they are compelled to work on 
Sundays. Thus far this office has been able to maintain these workers on the 
job but it is doubtful as to whether we can be successful toward this end much 
longer. 

Mr. Hillman also reports that certain union contractors on the site are paying 
time and one-half for overtime work in excess of forty hours per week. 

Attention is invited to the enclosed copy of memorandum of September 30, 1940, 
from the Chief of the Bureau of Yards and Docks to Mr. Isador Lubin of the 
Defense Commission, setting forth generally the conditions surrounding the 
awarding of contracts and the labor situation at the Jacksonville Air Station. It 
will be noted therefrom that in many cases a very short time has been specified 
in the contracts for performance of the work due to the urgent need thereof and 
that the responsibility is on the contractors to determine the number of hours 
per week that they will pay employees and the number of men to be employed. 
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There was no statutory limitation on the number of hours per week employees 
may be engaged on contracts of this nature. 

It is understood that the common practice is to work from 40 to 48 hours per 
week at straight time and undoubtedly some of the contractors under fixed price 
contracts, based their bids on working more than 40 hours per week. Accordingly, 
should the Navy require these contractors to pay time and one-half for work in 
excess of forty hours, their costs will unquestionably be increased. 

In the case of contract NOy-4144, the officer in charge of the work reports that 
for the balance of the uncompleted contract the additional cost of paying one 
and one-half times the basic rate for all work in excess of 40 hours per week will 
amount to an estimated sum of $7,000 on the assumption that the efficiency of labor 
would not be decreased on account of such rates. A check of the contractor's 
pay rolls for the week ending October 12, 1940, shows that the extra cost to the 
contractor if time and one-half were paid for work over 40 hours per week would 
be $500. 

By circular letter of October 4, 1940, a copy of which is enclosed, the Secretary 
of the Navy transmitted to all Navy activities a copy of House Document No. 959. 
comprising communication from the President setting forth the principles adopted 
by the National Defense Advisory Commission governing the letting of national 
defense contracts and also a statement of the labor policy adopted by said 
Commission. 

Paragraph 5 of the circular letter of the Secretary of the Navy, which is per- 
tinent to the matter under consideration, is quoted below: 

“Unless the prevailing local conditions at the site of any naval contract work 
be definitely to the contrary, it is therefore generally expected that the normal 
working hours of the employees of naval contractors will be eight hours a day 
or forty hours a week straight time, and that overtime in excess of forty hours 
a week will be payable under the contract. In the term ‘local conditions’ are 
included any applicable State or Federal laws; the existence of a valid union con- 
tract between the contractors and his employees; and the prevailing custom in 
the vicinity. It is not intended that any naval contract shall be used as a vehicle 
for changing the existing status quo in the locality where the work is to be per- 
formed or to change the relations existing between a contractor and his employees 
or their unions. All naval contracts shall be administered, as far as practicable, 
to conform to the existing local conditions.” 

In view of the foregoing, a decision is requested as to whether naval appropria- 
tions are available in the case of contract NOy-4144 and other contracts of a like 
nature for reimbursing contractors for amounts paid to their employees for over- 
time at rates not less than time and one-half for work in excess of 40 hours per 
week when such overtime rate is directed to be paid by the Government and no 
other change in the contract is involved. 


In the memorandum of September 30, 1940, from the Chief of the 
Bureau of Yards and Docks to Mr. Isador Lubin of the Defense Com- 
mission, referred to in your letter, the question with reference to 
contract NOy-4144 is summarized as follows: 

* * * A contractor has agreed to do a certain piece of work in a certain 
time for a certain amount of money. The Government has agreed to pay the 
contractor that sum of money when the work is done within the time limit speci- 
fied. Can the Government legally pay the contractor more money for doing the 
same piece of work in the same time merely because the contractor, at the Gov- 
ernment’s request, has increased wages through the medium of paying time and 
a half for all work in excess of forty hours? * * 

As stated in your letter, the contractor, Blythe Brothers Co., agreed 
among other things to perform the work required within 210 calendar 
days from the date of notice to proceed and to pay to laborers and 
mechanics, pursuant to the requirements of the Davis-Bacon Act, 49 
Stat. 1011, prevailing wage rates as found by the Secretary of Labor 
and as included in the contract, for fixed unit prices specified therein. 
The conditions included in the contract pursuant to the Davis-Bacon 
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Act, supra, do not require the contractor to pay time and one-half for 
hours worked by employees in excess of 40 per week, nor do such con- 
ditions contain any reference to the hours per week which employees 
may labor on the work. However, Article 11 of the contract limits 
the employment of laborers and mechanics to 8 hours in any one 
calendar day pursuant to the 8-hour law of 1912, 37 Stat. 187. As 
you point out, section 5 (b) of Public, No. 671, approved June 28, 
1940 (subsequent to the date of the contract here under consideration), 
suspended the 8-hour law with respect to “persons engaged upon work 
covered by Army, Navy, and Coast Guard contracts” and section 303 
of the Second Supplemental National Defense Appropriation Act, 
1941, approved September 9, 1940, permits laborers and mechanics 
to work more than 8 hours per day on condition that time and one-half 
be paid for all work in excess of 8 hours per day. It is obvious, 
however, that neither the Davis-Bacon Act, the 8-hour law of 1912, 
section 5 (b) of Public, No. 671, supra, nor section 303 of the Second 
Supplemental National Defense Appropriation Act, 1941, is con- 
trolling with respect to the question presented because the conditions 
of the Davis-Bacon Act, included in the contract, do not require the 
payment of time and one-half for work in excess of 40 hours per week 
and the contractor apparently is not working its employees in excess 
of 8 hours per day. 

The situation with respect to contract NOy-4144 appears to be that 
the contractor is complying in all respects with the labor conditions 
imposed by the contract and it does not appear that there would be 
any authority in the Government to require the contractor to pay time 
and one-half to its employees for time worked in excess of 40 hours 
per week without reimbursing the contractor for such extra expense. 
Under ordinary circumstances such reimbursement could not be made 
to a contractor because of the familiar rule that agents and officers of 
the Government have no authority to give away the money or property 
of the United States, to waive contractual rights which have accrued 
to the United States, or to modify existing contracts without a com- 
pensating benefit to the Government. United States v. American 
Sales Company, 27 F. (2d) 389, affirmed 32 F. (2d) 141, certiorari 
denied 280 U. S. 574; Pacific Hardware Co. v. United States, 49 Ct. 
Cls. 327; and Bausch & Lomb Optical Co. v. United States, 78 Ct. 
Cls. 584. 

However, section 9 of Public, No. 671, Seventy-sixth Congress, third 
session, approved June 28, 1940, entitled “An Act to expedite national 
defense, and for other purposes,” provides: 

The Secretary of the Navy and the Secretary of the Treasury are hereby 
authorized to modify existing contracts, including Coast Guard contracts, as the 


Secretary concerned may deem necessary to expedite military and naval defense, 
and to otherwise effectuate the purposes of this Act. 
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As stated above, contract NOy-4144 provides that it shall be com- 
pleted within 210 calendar days after date of notice to proceed and 
an arrangement whereby the contractor would pay time and one- 
half to its employees for work in excess of 40 hours per week, sub- 
ject to reimbursement by the Government, would not reduce the 
specified time of performance. However, the contract further pro- 
vides that the Government shall not terminate the contractor’s right 
to proceed or charge the contractor liquidated damages, in the event 
of delays in completion due to “strikes.” It is apparent, therefore, 
that in the event of a strike by the contractor’s employees due to 
failure of the contractor to pay generally recognized overtime wage 
rates, considerable delay in completion of the contract, thereby 
seriously interfering with the national defense program, might re- 
sult. In the event of an impending—as distinguished from a possi- 
ble—strike which could be averted by payment to the employees of 
time and one-half for hours worked in excess of 40 hours per week, 
there would appear to be no doubt as to your authority under sec- 
tion 9 of Public, No. 671, supra, to modify the contract—if you deem 
it “necessary to expedite military and naval defense”’—to provide 
that the contractor shall pay time and one-half for hours worked by 
its employees in excess of 40 per week and be reimbursed by the 
Government to the extent of such increase in wage payments, 
Furthermore, aside from that specific statutory authority with re- 
spect to the modification of “existing contracts,” the Congress clearly 
has established the policy, generally, that employment in excess of 
40 hours per week should be compensated at overtime rates of time 
and one-half. This policy is evidenced by the Walsh-Healey Act, 
49 Stat. 2036, requiring payment of overtime wages at the rate of 
time and one-half for work in excess of 8 hours per day or 40 hours 
per week under Government contracts, exceeding $10,000 in amount, 
for the manufacture or furnishing of materials, supplies, articles and 
equipment; by the Fair Labor Standards Act of 1938, 52 Stat. 1060, 
which requires the payment of wages at the rate of time and one- 
half for work in excess of 40 hours per week by employees engaged 
in interstate commerce; by section 2 of Public, No. 671, supra, au- 
thorizing the negotiation of national defense contracts, without ad- 
vertising, which would include the authority to base such contracts 
on the payment of overtime rates by the contractor; by section 5 (a) 
of Public, No. 671, which requires that overtime rates of time and 
one-half be paid, during the period of the national emergency, to 
employees of the Navy Department and the Coast Guard and their 
field services for work in excess of 8 hours per day or 40 hours per 
week; and by Public, No. 703, approved July 2, 1940, entitled “An 


405635™—41——18 
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Act to expedite’the strengthening of the national defense” which con- 
fers authority and imposes restrictions upon the War Department 
similar to those contained in Public, No. 671, relating to the Navy and 
Treasury Departments. That the executive officers of the Govern- 
ment have taken steps to further that policy is evidenced by your 
circular letter of October 4, 1940, and House Document No. 950, 
setting forth the principles adopted by the National Defense Ad- 
visory Commission governing the letting of national defense con- 
tracts and a statement of the labor policy adopted by said 
Commission. 

It is of the utmost importance, of course, during the present 
emergency, that the national defense program be prosecuted with 
a minimum of delay and interference. And it is not unreasonable to 
ussume that an acute situation might result, with consequent delay 
and interference to such program, from the maintenance of one 
standard with respect to overtime work by employees under contracts 
resulting from advertising for competitive bids, and another stand- 
ard for work performed under negotiated contracts or in Government 
plants. Therefore, and in view of the abnormal conditions result- 
ing from the present emergency and the expressed policy of Con- 
gress, I have to advise that if it becomes necessary, in your opinion— 
under conditions similar to those obtaining with respect to contract 
NOy-4144 and in order to avoid delay or other serious interference 
with the national defense program—to modify any existing contract 
to provide that the contractor shall pay time and one-half for hours 
worked by its employees in excess of 40 per week and be reimbursed 
for the increase in wages thus paid, this office will not object to 
otherwise proper payments under the contract as so modified. Under 
. analogous circumstances existing during the period 1917-18 similar 
modifications of contracts were held to be valid. See Bliss Co. v. 
United States, 275 U. S. 509, wherein the court stated— 

This court is of opinion that the Secretary of the Navy had authority to 
make further contracts to pay the petitioner the increased cost resulting from 
the wage increases put into effect at the Secretary’s instance, in the course 
of the petitioner’s performance of the original contracts, and that the findings 
of the Court of Claims show that such further contracts were made and were 


based upon an adequate consideration, consisting of both advantage to the 
Government and detriment to the petitioner. * * 


Also, see Hlectric Boat Co. v. The United States, 66 Ct. Cls. 333. 
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(B-13048) 


PAY—ENLISTED MEN—SELECTIVE TRAINEES, REGULAR ARMY PER- 
SONNEL, AND NATIONAL GUARDSMEN IN FEDERAL SERVICE 


In view of the terms of section 12 (a) of the Selective Training and Service 
Act of 1940, effective October 1, 1940, either a selective trainee inducted 
into Federal service under that act, or a member of the National Guard of 
the seventh grade when inducted into Federal service under the act of 
August 27, 1940, must have completed 4 months’ service in his first enlist- 
ment before he is entitled to monthly pay of more than $21, irrespective 
of promotion during that period. B-13048, October 28, 1940, 20 Comp. 
Gen. 218, modified. 

Under section 12 (a) of the Selective Training and Service Act of 1940, if 
an enlisted man of the Regular Army or an enlisted man of the National 
Guard of the seventh grade when inducted into Federal service prior to 
October 1, 1940, has less than 4 months’ service during his first enlistment 
he will be entitled to receive monthly pay of only $21 and pay should be 
adjusted to $21 from the effective date of said section, October 1, 1940, 
until completion of 4 months’ service during first enlistment period. 
B-13048, October 28, 1940, 20 Comp. Gen. 218, modified. 

Members of the National Guard holding grades above the seventh grade when 
inducted into Federal service under the act of August 27, 1940, are not re- 
quired by section 12 (a) of the Selective Training and Service Act of 
1940, to serve the first 4 months with monthly pay of $21, but are entitled 
to the base pay of the grades actually held by them in the National Guard 
when inducted without reference to the length of service in the National 
Guard. B-—13048, October 28, 1940, 20 Comp. Gen. 218, modified. 


Assistant Comptroller General Elliott to the Secretary of War, November 7, 


Referring again to your letter of October 19, 1940, it appears that 
the answers contained in decision of October 28, 1940, to questions 
a. h, and é are not clearly stated and were confused possibly because 
of the inclusion in two of the questions of men from two com- 
ponents, that is, the National Guard and the Regular Army or the 
National Guard and selective trainees, and as the answers may be 
interpreted as inconsistent with an earlier holding with respect to 
members of the Naval Reserve and Marine Corps Reserve appropriate 
corrections or clarifications are now being made in the answers to 
those questions. 

In decisions under B-12506, of October 3, 1940, to the Secretary 
of the Navy, it was said: 


Under the Naval Reserve Act and the regulations made pursuant thereto 
there is authority to enlist men in the Naval Reserve and the Marine Corps 
Reserve in ratings higher than apprentice seamen or privates and when so 
enlisted if ordered into active service section 7 of the Naval Reserve Act 
provides that they shall receive the same pay as an enlisted man in the regular 
service of the same rating and same length of service would receive; and the 
act of September 16, 1940, specifically provides that nothing therein shall 
inodify the law in force for the reserve components of the land or naval forces 
as then in effect. 


The effect of this was summarized in another decision of the same 
date under the same number to the Secretary of the Navy as follows: 


The Naval Reserve law permits, and the regulations provide that men may 
be enlisted in the Naval Reserve or Marine Corps Reserve in grades above the 
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lowest; and where that is done the man will be entitled to the pay fixed for 
enlisted men of the Regular Navy or Regular Marine Corps of the same grade 
or rating and length of service irrespective of the time he has served in the 
Naval Reserve or in the Marine Corps Reserve when ordered to active duty. 


In the decision of October 28, 1940, to you, your questions and 
answers thereto are stated below: 
Question— 


g. If either a selective trainee or a member of the National Guard, in the 
7th Grade, when inducted, subsequent to October 1, 1940, is promoted to a 
higher grade before completing the period necessary for him to serve before 
being entitled to $30 per month, will he be entitled to the pay of the higher 
grade at date of promotion or must he complete the four months’ service before 
receiving the higher pay? 


Answer— 


g. Both a selective trainee, and a member of the National Guard must have 
completed the four months’ service in their first enlistment before they are 
entitled to more than $21 per month, irrespective of promotion during that 
period, and if promoted before the completion of four months’ service during 
their first enlistment such promotion will not entitle them to increased pay 
until they have completed four months’ service. 


Question— 


h. If an enlisted man of the Regular Army with less than four months’ 
service prior to October 1, 1940, or a member of the National Guard inducted 
prior to October 1, 1940, has been promoted from the seventh grade prior to 
October 1, 1940, is he, on October 1, 1940, entitled to the pay of the grade to 
which promoted or should he be reduced to $21 per month until he completes 
four months’ service? 


Answer— 


h. If an enlisted man, either of the Regular Army or of the National Guard, 
with less than four months’ service during his first enlistment was promoted 
prior to October 1, 1940, or before induction as the case may be, then from 
October 1, 1940, or from the date of induction if subsequent to October 1, 1940, 
the man will be entitled to receive only $21 per month, the rate of pay estab- 
lished for all enlisted men with less than four months’ service during their 
first enlistment period. There being no savings clause with respect to this pay 
in the act the man’s pay should be adjusted te $21 per month for the period 
from October 1, 1940, or from date of induction if after October 1, 1940, as the 
case may be, until he has completed four months’ service during his first 
enlistment period. 


Question— 


i. Are members of the National Guard, holding grades above the 7th Grade 
when inducted, required to serve the first four months at $21? 


Answer— 


i, If the question relates to enlisted members of the National Guard who have 
served more than four months in the National Guard, the answer is “No.” 


In that decision it was said: 
* * * The National Guard being a complete force, when inducted into the 
service of the United States the base pay or pay grades of the enlisted members 
thereof should be ascertained by treating their National Guard service as 
service within the provision for base pay. 
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The answer to question g should have been qualified to limit it to 
a member of the National Guard serving in the seventh grade when 
inducted. As so modified the answer should read: 


g. Both a selective trainee and a member of the National Guard of the 7th 
grade when inducted must have completed the four months’ service in their 
first enlistment before they are entitled to more than $21 per month, irrespective 
of promotion during that period, and if promoted before the completion of four 
months’ service during their first enlistment such promotion will not entitle 
them to increased pay until they have completed four months’ service. 


The answer to question h should be as follows: 


If an enlisted man of the Regular Army or an enlisted man of the National 
Guard of the 7th grade when inducted prior to October 1, 1940, has less than 
four months’ service during his first enlistment the man will be entitled to 
receive only $21 per month, the rate of pay established for all enlisted men with 
less than four months’ service during their first enlistment period, and this is 
applicable to enlisted men of the National Guard of the 7th grade when 
inducted. There being no savings clause with respect to this pay in the act the 
man’s pay should be adjusted to $21 per month for the period from October 1, 
1940, until he has completed four months’ service during his first enlistment 
period. As to enlisted men of the National Guard promoted prior to induction, 
they will be entitled to receive the base pay of their grade in the National 
Guard when inducted irrespective of the length of service. 


The answer to question 7 should be: 


If the question relates to members of the National Guard who were serving 
in grades above the seventh grade when inducted, they are entitled to the base 
pay of the grades actually held by them in the National Guard when inducted 
without reference to the length of service in the National Guard. 


(B-18238) 


PAY—MILITARY PERSONNEL CONNECTED WITH PUBLICATIONS 
CARRYING PAID ADVERTISING 


An officer of the active National Guard in the actual service of the United States 
whose pay and allowance are provided for under appropriation ‘Pay of the 
Army” is an officer on the active list of the Army and, hence, in view of 
the prohibition in the Military Appropriation Act, 1941, may not be paid 
under said appropriation while he is an officer of an association of military 
personnel which issues a publication carrying paid advertising of firms 
doing business with the War Department even though he is not engaged in 
the advertising activities of the publication. 


Acngteat Comptroller General Elliott to the Secretary of War, November 7, 


I have your letter of October 29, 1940, as follows: 


The Military Appropriation Act, 1941 (Public, No. 611—76th Congress), con- 
tains the following language which has appeared annually in appropriations 
for the Military Establishment since the fiscal year 1932: 

“No appropriation for the pay of the Army shall be available for the pay of 
any officer or enlisted man on the active list of the Army who is engaged in any 
manner with any publication which is or may be issued by or for any branch 
or organization of the Army or military association in which officers or enlisted 
men have membership and which carries paid advertising of firms doing business 
with the War Department: Provided, however, that nothing herein contained 
shall be construed to prohibit officers from writing or disseminating articles in 
accordance with regulations issued by the Secretary of War.” 
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The language contained in the Third Supplemental National Defense Appro- 
priation Act, 1941, approved October 8, 1940 (Public, No. 800—76th Congress) 
which provides for the pay of the National Guard after induction into the 
Federal service, reads as follows: 


(Trrte I—Wak DEPARTMENT, MILITARY ACTIVITIES] 


“For additional amounts for appropriations for the Military Establishment, 
fiscal year 1941, to be supplemental to, and merged with, the appropriations under 
the same heads in the Military Appropriation Act, 1941, including the objects 
and subject to the limitations and conditions specified therein except as other- 
wise provided herein, and for all purposes necessary to carry into effect the pro- 
visions of the Act of August 27, 1940 (Public Resolution No. 96—76th Congress), 
authorizing the President to order members and units of reserve components 
into active military service, and of the Selective Training and Service Act of 
1940 (Public, No. 783—76th Congress), as follows: 


MILITARY ACTIVITIES 


Pay of the Army * * * (language omitted does not pertain to the restric- 
tion under consideration) $———. 

“The Quartermaster Review,” the official publication of The Quartermaster 
Association, which Association is composed of officers permanently commis- 
sioned in the Quartermaster Corps, temporary officers commissioned or assigned 
to the Quartermaster Corps, commissioned quartermaster officers of the National 
Guard, the Quartermaster Reserve Corps, and other military and civilian per- 
sonnel who are or have been connected in various ways with Quartermaster 
Corps activities, carries paid advertising of firms doing business with the War 
Department. 

Colonel F. G. Hetzel of the New York National Guard, who is now President of 
The Quartermaster Association, will likely be inducted into Federal service 
under the provisions of the act of August 27, 1940. The bylaws of the Associa- 
tion provide that the President shall be the chief executive of the association 
and shall preside at the meetings of the Board of Managers and of the Execu- 
tive Committee, and that he shall appoint all committees not otherwise provided 
for in the bylaws. He receives no cash remuneration for his services. 

The advertising activities of “The Quartermaster Review” are segregated from 
the service activities of the magazine, and are handled by a civilian advertising 
manager on a commission basis, and the President takes no part in soliciting 
advertising and has no direct or indirect contact with advertisers. 

Your decision is requested as to whether a distinction may be made between 
‘officers permanently commissioned in the Army and an officer of the National 
Guard inducted into Federal service for a limited period of time, and if not, 
will it be necessary for Colonel Hetzel to vacate the office of President of The 
Quartermaster Association in order to entitle him to receive the pay and allow- 
ances to which he will be entitled upon his induction into Federal service. 

As Colonel Hetzel’s organization is now scheduled for early induction into 
Federal service an early decision in this matter will be appreciated. 


The appropriation under “Pay of the Army” for 1941 contained 
in the act of June 13, 1940, Public, No. 611, contains the following 
language preceding the first quotation in your letter (which is the 
last sentence under that appropriation) as follows: 

For pay of commissioned officers, $38,055,754 ; pay of officers, National Guard, 
$100; * * * pay of enlisted men of National Guard, $100; * * * and 


the money herein appropriated for “Pay of the Army” shall be accounted for 
us one fund: * * * 


The Third Supplemental National Defense Appropriation Act, 
1941, contains the language under “War Department—Military Ac- 
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tivities” as quoted in your letter and under “Finance Department— 
Pay of the Army” the provision is as follows: 

For pay of the Army, including not more than eight hundred thousand selec- 
tive trainees under the provisions of the Selective Training and Service Act of 
1940, and including not to exceed $345,000 for the employment of civilian clerks 
at military headquarters, $280,174,562: Provided, That this appropriation shall 
not be subject to any limitation on the enlisted strength of the Army, on the 
number of retired officers who may be called to active duty, on the number of 
medical officers entitled to aviation increase, nor on the number of assistant 
superintendents of the Army Nurse Corps: Provided further, That, exclusive of 
officers of the Army Air Corps, including those assigned thereto for training, 
the number of officers of the Army who may be required to participate regu- 
larly and frequently in aerial flights during the fiscal year 1941 shall not 
exceed 5 per centum of the total authorized commissioned strength of the Army, 
notwithstanding the provisions of section 20, act of June 10, 1922, as amended. 

In the hearings on the Third Supplemental National Defense Ap- 
propriation Bill for 1941 before a subcommittee of the Committee 
on Appropriations, House of Representatives, Seventy-sixth Con- 
gress, at page 46, there is contained the testimony of Maj. T. P. 
Walsh, Finance Department, United States Army, that the estimate 
“provides for 17,670 National Guard officers in grades from second 
lieutenant to major general, pay and allowances, $44,880,289.” To 
the same effect is General Marshall’s statement, page 2 et seq., of the 
hearings before the “Subcommittee of the Committee on Appropria- 
tions of the United States Senate, Seventy-sixth Congress, third 
session, on H. R. 10572, a bill making supplemental appropriations 
for the National Defense for the fiscal year ending June 30, 1941.” 

In view of the fact that the National Guard of the United States 
and the National Guard while in the service of the United States are 
included in the definition of the Army of the United States, section 
1, act of June 15, 1933, 48 Stat. 153, 10 U.S. C. 2, that the appropria- 
tion is specifically made available for pay and allowances of officers 
and enlisted men of the National Guard, and that that appropriation 
was increased to provide for members of the National Guard in the 
service of the United States in the Third Supplemental National 
Defense Appropriation Act, 1941, there would appear to be no room 
for doubt that the limitation which you first quote in your letter 
applies to all funds appropriated under “Pay of the Army” for the 
fiscal year 1941. 

The restriction applies to any officer or enlisted man on the active 
list of the Army “who is engaged in any manner with any publica- 
tion” as therein described, and you state the publication to which 
you refer carries paid advertisements of firms doing business with 
the War Department. The broad language “engaged in any manner” 
cannot be construed as including only those officers who are engaged 
in the advertising activities of the publication, but necessarily must 
be construed as including, also, the officers of the organization—the 
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organization, in fact, being responsible for the publication and the 
publication being, apparently, the organ of the organization. 

The only remaining question is whether a National Guard officer 
in the actual service of the United States and entitled to receive 
his pay and allowances under the appropriation “Pay of the Army” 
is “on the active list of the Army.” Section 77 of the National 
Defense Act as amended by section 4 of the act of June 19, 1935, 49 
Stat. 391, 32 U. S. C. 114, and section 78 as amended by section 15 
of the act of June 15, 1933, 48 Stat. 159, 32 U. S. C. 133, recognize 
an active National Guard and an inactive National Guard. Section 
101 of the National Defense Act of June 3, 1916, 39 Stat. 208, 32 
U. 8. C. 82, provides: 

The National Guard when called as such into the service of the United 
States shall, from the time they are required by the terms of the cad! to 
respond thereto, be subject to the laws and regulations governing the Regular 
Army, so far as such laws and regulations are applicable to officers and en- 
listed men whose permanent retention in the military service, either on the 
active list on the retired list, is not contemplated by existing law. 

The last proviso of section 110 of the National Defense Act, as 
amended by the act of May 12, 1928, 45 Stat. 500, provides: 

Except as otherwise specifically provided herein no money appropriated 
under the provisions of this or the last preceding section [armory drill pay 
of officers and enlisted men of the National Guard] shall be paid to any person 
not on the active list, nor to any person over sixty-four years of age, nor to 
any person who shall fail to qualify as to fitness for military service under 
such regulations as the Secretary of War shall prescribe 

Section 111 of the National Defense Act, as amended by section 
18 of the act of June 15, 1933, 48 Stat. 160, 832 U. S. C. 81, respecting 
the ordering of the National Guard of the United States into Federal 
service provides: 

* * * All persons so ordered into the active military service of the United 
States shall from the date of such order stand relieved from duty in the 
National Guard of their respective States, Territories, and the District of 
Columbia so long as they shall remain in the active military service of the 
United States, and during such time shall be subject to such laws and regu- 
lations for the government of the Army of the United States as may be applica- 
ble to members of the Army whose permanent retention in active military 
service is not contemplated by law. * * 

I have to advise, therefore, that an officer of the active National 
Guard in the actual service of the United States and entitled to 
receive, and required to be paid, his pay and allowances under the 
appropriation “Pay of the Army,” is an officer on the active list 
of the Army within the meaning of that term as used in the last 
paragraph under the appropriation which you first quote in your 
letter, and that that restriction is applicable to him. Hence, if Col. 
F. G. Hetzel of the New York National Guard is president of The 
Quartermaster Association when he is ordered into actual service 
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of the United States, the appropriation under “Pay of the Army,” 
1941, is not available for his pay and allowances so long as he con- 
tinues in that capacity. 


(B-12673) 


OFFICERS AND EMPLOYEES—EFFECT OF ENLISTMENT IN REGULAR 
ARMY OR ACTIVE DUTY AS RESERVIST 


A civilian employee who voluntarily enlisted in the Regular Army, either for 
1 or 3 years—not being within the provisions of the acts of August 27, 
1940, and September 16, 1940, which entitle civilian personnel ordered or 
inducted into the military or naval service under those acts to be con- 
sidered as on leave without pay from their civil positions during their 
military or naval service—may not be granted leave without pay for 
the period of his military service, since civil employment is incompatible 
with his obligation as a soldier, and his enlistment must be considered to 
have vacated his civil position. 

Any accrued annual leave to the credit of a civilian employee at the time he 
vacated his civilian position by voluntarily enlisting in the Regular Army 
is forfeited. 

Under the provisions of section 9 (b) of the Annual Leave Regulations of March 
29, 1940, a civilian employee member of a reserve component of the Army 
who was ordered to active duty with his consent, pursuant to the pro- 
visions of 10 U. S. C. 369 (prior to the passage of Public Res. 96 of August 
27, 1940) may be restored to duty following his military service and 
recredited with annual leave which he had accrued in his civilian posi- 
tion prior to the period of active military duty. 20 Comp. Gen. 167, 
amplified. 


On General Warren to the Federal Security Administrator, November 


There have been considered the questions presented in your letter 
of October 1, 1940, as follows: 


1. May an employee of this Agency with a salary either $2,500 per annum or 
below $2,500, not a member of a reserve component of the Army or Navy, not 
ordered into service under the provisions of Public Resolution No, 96, 76th 

approved August 27, 1940, and not inducted into the service under 
the Selective Training and Service Act of 1940, who has enlisted voluntarily 
in the military or naval service of the United States on or after September 16, 
1940, the effective date of the Selective Training and Service Act, be granted 
leave of absence without pay from his civilian position for an indefinite period 
for military service? 

2. May leave of absence without pay be granted to an employee under the 
conditions outlined in question 1, who voluntarily enlisted prior to Septem- 
ber 16, 1940? (For example, an employee of this Agency enlisted September 14, 
1940, as a flying cadet in the Air Corps, United States Army, and has requested 
leave of absence to cover such service. ) 

8. If your answers to question 1 and/or question 2 are in the affirmative, 
could such an employee be paid for annual leave to his credit after entry into 
active military service if the combined pay of his two positions does not exceed 
$2,000 per annum? 

4. If your answers to question 1 and/or question 2 are in the negative, may any 
annual leave to the credit of such an employee at the time of separation be 
recredited to him if and when he is restored to his former civilian position? 

5. May an employee of this Agency, who is a member of a reserve component 
of the Army, with a salary above $2,500 per annum in his civilian position, 
who left his permanent position on August 22, 1940 (prior to the passage of 
Public Resolution No. 96, 76th Congress, supra), for voluntary active duty with 
the Army for a period of three months, be granted leave of absence without 
pay from his civilian position for the period of the military service?” 
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(1) The first question does not specify under what particular 
statutory authority the employee “enlisted voluntarily,” but it is 
assumed an original enlistment in the Regular Army is referred 
to, either for a period of 1 or 3 years, under section 27 of the Na- 
tional Defense Act, as amended, 10 U. S. C. 628. The status of an 
enlisted man under the military law has been considered in a num- 
ber of decisions of the Supreme Court and the accounting officers, and 
in opinions of the Attorney General; and it has consistently been 
regarded that, in the absence of express statutory provisions per- 
mitting it, the civil employment of a person in the military service 
is incompatible with his obligation as a soldier—an obligation which 
requires his full-time integration and subjection to superior mili- 
tary authority for the term of his enlistment, and which, also, nega- 
tives the existence of any civilian authority to grant him “leave,” 
whether without pay or otherwise. See the Sixty-first Article of War, 
41 Stat. 801, as well as decision of this office dated September 1, 
1938, 18 Comp, Gen. 213, where the authorities are collected and dis- 
cussed. Compare, in this connection, the cases noted at 12 A. L. R. 
929, 26 id. 142. The subject of your first question, therefore, must 
be considered to have disqualified himself from civil service and to 
have vacated his civil post when he enlisted in the military service, 
and, for that reason, he cannot be regarded as on leave therefrom. 

The recent statutes referred to in your first question have enacted 
a different result for the civilian personnel who are called into serv- 
ice under their authority. See 20 Comp. Gen. 158; id. 167 (B-12291 
of September 18, 1940, and B-12196 of September 20, 1940, respec- 
tively). Such provisions (see section 8 of the act of September 16, 
1940, Public No. 783) do not purport to cover any others who are in 
the military service, and in view of the inherent differences dis- 
tinguishing the status of the Regular Army from that of the persons 
inducted under these acts, it is not to be presumed that the statutes 
are intended to be broader than their terms imply. 

(2) It follows that a negative answer is required to the second 
question, also, and this would apply with particular force to the 
flying cadets in the Army Air Corps, in view of the service to which 
they agree in their contracts of enlistment—there being for noting 
in this connection the provisions of Army Regulations 615-160, para- 
graph 1 d, as follows: 

Each applicant for appointment as a flying cadet will sign an agreement, with 
the consent of his parents or guardian, if a minor, by which he will agree— 
(1) To enlist for 3 years as a flying cadet of the Air Corps, with the under 
standing that upon completion of the course of instruction at the Air Corps 


Training Center, which normally requires 1 year, he will be discharged as a 
flying cadet. 

(2) To remain unmarried during the period of training as a flying cadet. 

(3) To serve 3 years as a second lieutenant, Air Corps Reserve, on active 
duty, unless sooner relieved by competent authority. 
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(3) The answers to questions Nos. 1 and 2 being in the negative, 
no answer is required to question (3). 

(4) As in other cases of separation from a civilian position, any 
accrued leave remaining to the credit of, and not taken by, the em- 
ployee at the time he leaves the service to enlist, is forfeited, 18 
Comp. Gen. 94. Therefore, question 4 is answered in the negative. 

(5) While the employee is referred to as having left his permanent 
position for voluntary active duty for a period of 3 months it is 
assumed that such employee was ordered to active duty with his 
consent pursuant to the provisions of 10 U. 8S. C. 369, reading as 
follows: 

To the extent provided for from time to time by appropriations for this specific 
purpose, the President may order reserve officers to active duty at any time 
and for any period ; but except in time of a national emergency expressly declared 
by Congress, no reserve officer shall be employed on active duty for more than 
fifteen days in any calendar year without his own consent. (June 8, 1916, 
c. 184, § 37a; June 4, 1920, c. 227, subchapter I, § 32, 41 Stat. 776.) 

If that be the situation, and if it be your purpose to restore him to 
duty following his military discharge and recredit him annual leave 
previously accrued, there would appear to be for application the pro- 
visions of section 9 (b) of the Annual Leave Regulations, Executive 
Order No. 8384 of March 29, 1940, as follows: 

Sec. 9. Leave without pay shall not be granted until all accumulated and 


current accrued leave allowable under these regulations is exhausted, except 
that— 


(b) An employee who is ordered to active military, naval or Coast Guard 
duty may, prior to the exhaustion of his accumulated and current accrued leave. 
be granted leave or furlough without pay during all or any portion of the period 
necessary to perform such duty. [Italics supplied. ] 


See, in that connection, question No. 3, and the answer thereto, in 
decision of September 20, 1940, B-12196, 20 Comp. Gen. 167. Ques- 
tion 5 is answered accordingly. 


(B-12894) 


CONTRACTS—COAL—SPECIFICATION PROVISIONS REGARDING 
MINIMUM PRICES, TAXES, ANALYSIS, AND SAMPLING 


Contracting officers are not required or authorized to deny the privilege of bid- 
ding on the Government’s coal requirements to persons or firms willing to 
quote prices below minimum prices established by the Bituminous Coal 
Division, Interior Department, or to so frame an invitation to bid that such 
persons or firms could not submit quotations below the established 
minimum prices. 

There is no objection to the inclusion in invitations to bid on the Government's 
coal requirements of a provision prescribing a basis for the submission of 
bids by those bidders attempting to comply with the minimum price pro- 
visions of the Bituminous Coal Act of 1987, provided bidders are not 
required to submit bids on such basis but are advised that they may quote 
such favorable terms to the Government as they desire. 
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There is no objection to the inclusion of a provision in invitations for bids 
to furnish bituminous coal that the bidder certify the bid price does not 
include the excise tax of 1 cent per ton imposed by subsection (a) of 
section 3 of the Bituminous Coal Act of 1937, and that tax exemption 
certificates will be furnished. 

Invitations for bids to furnish coal may be so prepared as to provide for con- 
sideration of bids which are not subject to the provisions of paragraphs 
15 and 16, Standard Government Purchase Conditions (Coal), pertaining 
to analysis, sampling, and payment for coal furnished, if bidders wish to 
submit quotations on such basis because of restrictions in the Bituminous 
Coal Act of 1937, provided such provisions are retained in the invitations 
for application to other bidders who might not object thereto. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, Novem- 
ber 13, 1940: 


I have your letter of October 14, 1940, as follows: 


It is necessary that the Veterans’ Administration immediately advertise for 
bids for furnishing bituminous coal to its facilities throughout the country 
during the period December 1, 1940, to June 30, 1941, and in order to comply 
as nearly as possible with the Bituminous Coal Act of 1937 (Public No. 48, 75th 
Congress) and the Marketing Rules and Regulations promulgated by the Bitu- 
minous Coal Division, Department of Interior, pursuant to section 4, Part 2 of 
said act, this office, after consultation with and at the request of the Bituminous 
Coal Commission, proposes to include in its contracts the following Special 
Conditions in addition to the conditions imposed by section 9 of the Bituminous 
Coal Act of 1937: 

A. It is understood and agreed that all coal delivered under any contract 
awarded at a price not below the applicable minimum price as established by 
the Bituminous Coal Division at the time of award (less the excise tax of 
one cent per net ton) will be paid for at the contract price or at the applicable 
minimum price in effect at the time of delivery (less the excise tax of one cent 
per net ton) if such applicable minimum price is in excess of the price at 
which the contract was awarded: Provided, If there should be at any time 
during the life of this contract no effective minimum price established by the 
Bituminous Coal Division applicable to the coal to be furnished hereunder, the 
right is reserved to accept coal to the end of the contract period at the original 
contract price or to terminate the contract without liability to either party. The 
term “minimum price” as used hereunder is the minimum price established by 
the Bituminous Coal Division for the market area plus or minus any freight 
adjustment (required or permitted as the case may be) set forth in the Di- 
vision’s applicable price schedule covering size of coal produced at the mine 
named in the contract for shipment to destination within such market area. 

B. The Government shall notify the seller in- writing of all reconsignments 
and/or diversions, except that such notification is not necessary where the coal 
is purchased for and used as railroad fuel and the reconsignment and/or 
diversion does not result in a change in the applicable minimum price. In 
the case of any reconsignment and/or diversion, the seller shall charge and the 
Government shall pay not less than the applicable minimum price prescribed 
for such coal at the time of the reconsignment and/or diversion for delivery 
to the destination to which such shipment is actually delivered and for the 
use to which it is actualy applied. 

©. The coal shipped pursuant to this contract is sold and purchased upon 
the following conditions: 

(a) If the coal is sold for consumption or processing it shall be used in the 
plant or plants named herein and for the use stated herein. 

(b) In case the coal is applied by the Government to a use other than that 
stated herein, the Government shall notify the seller in writing and the seller 
shall charge and the Government shall pay not less than the applicable 
minimum price for such coal in effect at the time of such change in application 
for the use to which it is actually applied. 

D. In accordance with the provisions of subsection (e) of section 3 of the 
Bituminous Coal Act of 1937, the bidder certifies that the bid price does NOT 
and in event of award that the contract price shall not include the excise 
tax of one cent per ton of two thousand pounds imposed by subsection (a) of 
said section. A tax exemption certificate will be furnished. 
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In regard to Special Conditions B and C, supra, please be advised that while 
this Administration was informed that under the Marketing Rules and Regu- 
lations code members could not submit quotations or consummate contracts 
without these conditions, such conditions are not applicable to purchases by 
the Veterans Administration, inasmuch as it does not reconsign or divert its 
coal; neither does it use coal for purposes other than stated in the contract; 
namely, boiler fuel. 

The Bituminous Coal Division has also advised that: 

“paragraph 16 together with the last sentence in paragraph 15 of the standard 
government purchase conditions, in effect, provide for the entering into of an 
agreement upon a penalty basis which will permit the sale of coal at an 
aggregate contract price below the applicable minimum price or prices estab- 
lished by the Division for the coal sold and delivered under such agreement. 
Such an agreement is in violation of Rule 6 of Section VIII of the Marketing 
Rules and Regulations, which rule provides as follows: 

“‘From and after the effective date of these Marketing Rules and Regula- 
tions, no code member, his sales agent, or a distributor shall enter into or 
perform any agreement made upon a penalty or a premium and penalty basis 
which will permit the sale of coal at an aggregate contract price below the 
applicable minimum price or prices established by the Division for the coal 
sold and delivered upon such agreement subsequent to said effective date.’” 

There is enclosed herewith, for your information, copy of letter dated October 
7, 1940 to Mr. Arnold Levy, Assistant General Counsel, Bituminous Coal 
Division, together with copy of reply dated October 9, 1940 from Mr. Abe 
Fortas, General Counsel, Bituminous Coal Division, regarding this matter. 

There is also enclosed copy of Standard Form No. 43, Standard Government 
Purchase Conditions (Coal). 

A decision is requested as to whether the inclusion of any of these Special 
Conditions in coal contracts and the deletion of the last sentence in paragraph 
15 and the entire paragraph 16 of the Standard Government Purchase Con- 
ditions (Coal) would be contrary to the laws governing disbursements of 
Government funds. 


It was held in decision published at 19 Comp. Gen. 453, that con- 
tracting officers of the Government are not required or authorized 
to reject a bid for furnishing bituminous coal to the Government on 
the ground that the prices quoted therein are below the minimum 
prices established pursuant to the Bituminous Coal Act of 1937, 
50 Stat. 72; that there should not be foreclosed the right of the 
Government to obtain the coal needed in the performance of its 
functions on the best terms available; and that there is no legal duty 
on Government purchasing agents to inquire into and predetermine 
the question of possible code violations. Having regard therefor, 
there would be no authority in contracting officers to deny the privi- 
lege of bidding on the Government’s coal requirements to persons 
who would be willing to quote prices below minimum prices estab- 
lished by the Bituminous Coal Commission or to so frame an 
invitation to bid that such persons or firms could not submit 
quotations below the established minimum prices. 

The obvious purpose of paragraph A of your letter is to prescribe 
a basis providing for the payment of established minimum prices 
applicable to the coal which would be delivered under the contem- 
plated contract. The said paragraph would appear to be for the 
protection of those bidders who wish to comply in all respects with 
the Bituminous Coal Act of 1937 and contract on the basis that 
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established minimum prices will be paid for the coal delivered. To 
that extent this office would not question inclusion of the paragraph 
in your invitations to bid, provided, of course, that the invitation 
contained suitable provisions authorizing the submission of bids on 
an alternative basis, i. e., on the basis of a fixed price to control during 
the entire contract period irrespective of the question of minimum 
prices or on other price terms that a particular bidder might care to 
quote. The paragraph may be considered only as prescribing a basis 
for the submission of bids by those bidders attempting to comply with 
the minimum-price provisions of the Bituminous Coal Act but not 
as foreclosing the right of the Government to obtain the coal from 
any other bidder on the best terms available. 

However, the words “under any contract awarded at a price not 
below the applicable minimum price as established by the Bituminous 
Coal Division at the time of award (less the excise tax of one cent 
per net ton)” appearing in the first sentence of the said paragraph 
A may prove troublesome in administration. As now worded the 
said paragraph would not authorize the payment of current minimum 
prices of coal at time of delivery in the event a quotation was based 
upon existing minimum prices which were increased between the date 
of submission or opening of bids and the time of award. Since the 
bidder probably could protect itself with respect to any change in 
minimum prices between the date of submission of its bid and the 
date of opening of bids, it is suggested that the purpose of the para- 
graph might be realized more fully by changing the questioned words 
to “under any contract awarded at a price not below the applicable 
minimum price as established by the Bituminous Coal Division at 
the time of opening bids.” 

If, as you state, the Veterans’ Administration does not reconsign 
or divert its coal, or use the coal for purposes other than boiler fuel 
as stated in contracts, there would appear to be no objection to includ- 
ing the conditions of paragraphs B and C in your invitations to bid, 
provided, of course, bidders are not required to submit bids on the 
basis of those conditions but are advised that they may quote on such 
favorable terms to the Government as they desire, as more fully 
«xplained hereinbefore. 

There appears no objection to the inclusion in your advertisements 
for bituminous coal of the provisions of paragraph D of your letter. 

The concluding sentence of paragraph 15 and the provisions of 
paragraph 16, Standard Government Purchase Conditions (Coal), 
Standard Form No. 43, pertain to analysis, sampling, and payment for 
coal furnished, including the right of the Government to make deduc- 
tion from the contract price in the event the coal contains excess 
ash. If a bidder wishes to submit a quotation not subject to such 
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provisions because of restrictions in the Bituminous Coal Act no 
reason is apparent why it may not do so or why the advertisement 
should not be so prepared as to provide for the receipt and considera- 
tion of such bids so long as those restrictions are retained in the 
advertisement for application to other bidders who might not object 
thereto. It is to be observed, of course, that acceptance of a bid not 
subject to those conditions apparently would foreclose the right of the 
Government to make a reduction in the contract price in the event 
the coal failed to meet specifications. However, it appears that such 
coal could be rejected on that account. If such a bid be accepted 
there is suggested the advisability of having tests of the coal made 
promptly in order that the coal may be rejected in the event it does not 
meet specification requirements. 


(B-13357) 


APPOINTMENTS TO NON-CIVIL-SERVICE POSITIONS—APPORTION- 
MENT RESTRICTIONS 


Where the computation of State quotas under section 702 of the Labor-Federal 
Security Anvropriation Act, 1941—which provides for apportionment by 
States of annointments to non-civil-service nositions under apnropriations 
in said act—indicates a State is entitled to a fractional nart of an emnvloyee, 
and it is determined proper for administrative purposes to appoint one em- 
ployee from such State, the General Accounting Office will interpose no 
objection to such appointment. 


ae seen, General Warren to the Federal Security Administrator, November 
15, 1940: 


I have your letter of November 5, 1940, as follows: 


Section 702 of the Labor-Federal Security Appropriation Act, 1941, provides 
as follows: 

“None of the funds appropriated in this act shall be used to pay the salary 
of any person appointed to a non-civil-service position, under the appropriations 
in the respective titles in this act, if the effect of such appointment is to increase 
the number of non-civil-service employees from the State of residence of any 
such non-civil-service appointee beyond the number on non-civil-service employees 
to which such State is entitled, under the appropriations in the respective titles 
of this act, on a basis of population: Provided, That this section shall not apply 
to any position the appointment of which is made by the President: Provided 
further, That this section shall not apply to positions in the Civilian Conserva- 
tion Corps outside the District of Columbia.” 

In carrying out this provision of law, this Agency was proceeding on the 
theory that in making the required computations, fractional parts of employees 
should be overlooked, i. e., if a State is entitled to a certain number of whole 
employees and a fractional portion of another, the fraction should not he 
recognized. However, on August 28, 1940, the Attorney General, in an opinion 
to the President (39 Op. Atty. Gen. 137), held that where a State is entitled 
to a fractional part of an employee, one employee may be appointed. On thar 
theory, it would appear that if a State is entitled to a certain number of 
whole employees and a fraction, the fraction should be recognized and that 
another employee could be appointed; that is, if a State is entitled to two 
and a quarter employees, for instance, three should be allotted to it. This has, 
of course, raised a question within the Agency as to whether its interpretation 
is correct, and it would be glad to have you consider the matter and give it the 
benefit of your interpretation. 
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Incidentally, under the apportionment table that has been prepared by the 
Agency, no State (or the District of Columbia) is entitled to less than one 
employee. 

In the opinion of the Attorney General dated August 28, 1940, 
to which you refer, the following question and answer were stated: 

(2) In the filling of noncivil-service positions, as contemplated in section 702 
of the Labor-Federal Security Appropriation Act, 1941, may staff employees or 
referees and arbitrators, if adjudged within the provisions of the act, be ap- 
pointed from a State which is entitled under its quota to only a fractional part 
of an employee; if so, must the fraction be in excess of one-half before an 
appointment therefrom can be made? 

In connection with staff employees of the Board who are subject to the pro- 
visions of section 702, it is my opinion that in cases where the required com- 
putation indicates that a State is entitled to a fractional part of an employee, 
one employee may be appointed. This conclusion is required because any other 
would lead to absurdity and make the statute unworkable; and this is partic- 


ularly true with respect to the National Mediation Board, whose employees are 
less in number than the States among which they aré to be apportioned. 


In the use of fractions the general rule is to drop any fraction 
less than one-half and to consider a fraction of one-half or more as 
a whole number. It is the view of this office that the rule heretofore 
adopted by the Federal Security Agency stated in your letter, of drop- 
ping any fraction of an employee in applying the apportionment re- 
striction in question on the use of appropriated funds for payment 
of salaries of noncivil-service employees, is more nearly in accordance 
with the general rule than that stated by the Attorney General. 

However, as there is involved here primarily a question of eligibility 
for appointment in the Federal service, this office, in applying the 
appropriation restriction in the audit of accounts, will interpose no 
objection should you deem it proper for administrative purposes, in 
determining State quotas, to adopt the view of the Attorney General 
in regard to “fractional parts of employees” as expressed in the quoted 
opinion. 


(B-13204) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN—ONE 
DEPARTMENT CONTRACTING FOR ANOTHER, ETC. 


Funds made available to the Civil Aeronautics Administration by the act of 
October 9, 1940, for national-defense landing-area projects may be trans- 
ferred to other Government agencies under section 601 of the Beonomy Act 
of June 30, 1932, only for services or work to be performed in connection 
with such projects by personnel of those agencies, but in connection with 
those of said projects which involve the construction of public buildings 
funds may be transferred to the Federal Works Agency for direct expendi- 
ture under contracts executed by that agency as contemplated by section 
85 of the act of June 25, 1910, as amended. 


Comptroller General Warren to the Secretary of Commerce, November 19, 1940: 
I have your letter of October 29, 1940, as follows: 


The Civil Aeronautics Administration of this Department has an appropria- 
tion in the amount of $40,000,000 provided in Public, No. 812, 76th Congress, 
approved October 9, 1940, for the construction, improvement, and repair of not 
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to exceed two hundred and fifty public airports and other public landing areas 
in the United States and its territories and possessions. The most expeditious 
and economical method of accomplishing this work would be under the provisions 
of paragraph 601 of the Economy Act (31 U. S. C. 686). 

The Civil Aeronautics Administration does not have a construction depart- 
ment, and since a substantial part of the work to be accomplished under this 
program will be accomplished by contract, after advertising and securing of 
competitive bids, it would be necessary for the Civil Aeronauti¢és Administration 
to establish .a construction unit to prepare plans and specifications, advertise 
and award contracts and to actually supervise the work to be accomplished under 
such contracts. Federal agencies, such as the War Department and the Navy 
Department, are equipped to accomplish this work for the Civil Aeronautics 
Administration, providing that funds may be made available to them under 
paragraph 601 of the Economy Act of June 30, 1932. In view of the emergency 
nature of all defense activities, it would undoubtedly be more economical and 
more expeditious for the War Department, for example, to proceed with the 
accomplishment of a construction project of this nature when they have all 
of the field and other facilities necessary to promptly proceed with the work 
than to require the Civil Aeronautics Administration to establish duplicated 
engineering functions. 

Since it is essential that this work be gotten under way immediately in con- 
nection with the national-defense preparations, I shall appreciate your prompt 
advice if you agree that the procedure proposed comes within the purview of 
the cited section of the Heonomy Act. 


The appropriation in question, act approved October 9, 1940, Public, 
No. 812, provides: 


Development of landing areas: For the construction, improvement, and repair 
of not to exceed two hundred and fifty public airports and other public landing 
areas in the United States and its Territories and possessions, determined by the 
Administrator, with the approval of a board composed of the Secretary of War, 
Secretary of the Navy, and Secretary of Commerce, to be necessary for national 
defense, including areas essential for safe approaches and including the acqui- 
sition of land, $40,000,000, of which $2,000,000 shall be available for general 
administrative expenses, including the objects specified in section 204 of the 
Civil Aeronautics Act of 1988 (52 Stat. 983) and including engineering services 
and supervision of construction: Provided, That this appropriation shall not be 
construed as precluding the use of other appropriations available for any of the 
purposes for which this appropriation is made. 


Section 35 of the act of June 25, 1910, as amended by the act of 
June 15, 1988, 52 Stat. 683, provides: 


The Secretary of the Treasury may, in his discretion, apon the request of the 
head of any other executive department, independent establishment, or other 
Federal agency, cause the Procurement Division, Treasury Department, to carry 
out the construction of any building or buildings for governmental purposes 
which any such executive department, establishment, or agency may be author- 
ized to have constructed, including the preparation of plans, drawings, designs, 
specifications, and estimates, the acquisition of land necessary for sites, the 
execution of contracts, and supervision of construction: Provided, That funds 
appropriated to other executive departments, independent establishments, or 
other Federal agencies for the foregoing purposes shall be available for transfer 
to and expenditure by the Procurement Division, Treasury Department, in 
whole or in part, either in reimbursement of the proper appropriations of the 
Procurement Division, for the cost of such work, or as advances to special 
accounts for the purpose of providing for the prosecution of said work. 


The authority thus vested in the Secretary of the Treasury and the 
Procurement Division of the Treasury Department was transferred 
to the Federal Works Agency by Reorganization Plan No. 1, which 
became effective July 1, 1939, 53 Stat. 1426. As to such projects 
as may involve 'the construction of public buildings as contemplated by 
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the law last quoted, and with respect to which the Federal Works 
Agency may be equipped and have facilities to prosecute, no reason 
is apparent why funds should not be transferred to that Agency 
under the procedure authorized by said act. However, no such pro- 
vision of law appears to have been enacted authorizing such arrange- 
ments with the War Department or the Navy Department. 

Prior to the amendment of the act of June 25, 1910, by the act of 
June 15, 1938, swpra, there was presented to this office a proposal to 
transfer funds under authority of section 601 of the Economy Act 
from the Foreign Service building fund to a working fund under 
the Procurement Division of the Treasury Department to enable that 
Division to perform certain work in connection with the residence 
for the American Minister at Ottawa, Canada. In decision of March 
18, 1936, A~70486, with respect to this proposal, it was said: 

While the appropriation ‘Foreign Service building fund” appears to be 
available for the cost of constructing the proposed new roadway as “initial 
alteration and repair of purchased * * * grounds” on the recently acquired 
site for a residence for the American Minister at Ottawa, Canada, the responsi- 
bility for letting the contract for the work to be done is that of the Secretary 
of State under the cited provisions of the Foreign Service Buildings Act of 
1926, as amended, and such responsibility, having been specifically fixed by law, 
may not be transferred to another agency of the Government by the establishing 
of a special working fund under section 601 of the act of June 30, 1932, 47 
Stat. 417, making available for expenditure by such other agency the funds 
entrusted to the Secretary of State for the project in question. Furthermore, 
there is not involved in what is here proposed the placing by the Secretary of 
State with the Division of Procurement of an order “for materials, supplies, 
equipment, work, or services of any kind that” the Division of Procurement 
“may be in a position to supply or equipped to render” such as would authorize 
availing of the procedure provided for under the said section 601 of the act 
of June 30, 1982. On the contrary, what is here contemplated is the turning 
over to the Division of Procurement of an administrative duty which the Congress 
imposed upon the Department of State. Consequently, there is no authority 
of law for the establishing of the working fund, as proposed. 

Also, a similar question, involving the construction of stations for 
the Civil Aeronautics Authority on Palmyra and Johnston Islands, 
was submitted to this office by the Navy Department, and by decision 
of December 2, 1939, 19 Comp. Gen. 544, it was held: 

Section 601 of the Economy Act of June 30, 1932, 47 Stat. 417, does not author- 
ize the transfer of funds from one Federal agency to another for the purpose of 
having the second Agency procure the performance of work for the first agency 
by outside contracts, the authority being limited to orders for such materials, 
supplies, equipment, work, or services of any kind that the requisitioned agency 
“may be in a position to supply or equipped to render.” 

What was stated in the above quotations from those two decisions is 
equally applicable to the question here presented insofar as it relates 
to the transfer of funds and contracting functions from the Depart- 
ment of Commerce to the War Department or to the Navy Department. 

Accordingly, in answer to the question submitted, I have to advise 
that, if the services of any Government agency other than the Public 
Buildings Administration of the Federal Works Agency are to be 


utilized in connection with projects to be prosecuted under the appro- 
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priation here involved, the only services which may be requisitioned 
under the provisions of section 601 of the Economy Act of June 30, 
1932, are those incident to the preparation of plans and specifications, 
the drafting of contract provisions, and the supervision and inspec- 
tion of the construction work ; that is, services or work to be rendered 
or performed by the personnel of the requisitioned agency. 


(B-13405) 
COMPENSATION—PRIOR TO APPOINTMENT 


The established rule that compensation may not be paid an employee for any 
period prior to the effective date of his appointment and that the appoint- 
ment may not be made retroactively effective to cover services rendered is 
applicable in the case of an employee serving without an appointment in 
connection with the Selective Service System, and said employee must be 
regarded as either a volunteer or as furnishing gratuitous service and not 
entitled to compensation in either event. 


Comptroller General Warren to the Director, Selective Service System, Novem- 
ber 19, 1940: 


I have your letter of November 8, 1940, as follows: 


Under date of October 10, 1940, the administrative officer, Selective Service 
System, addressed a letter to the United States Civil Service Commission, Wash- 
ington, D. C., as follows: 

“The Selective Training and Service Act was approved September 16, 1940, 
although the act appropriating funds for carrying out the provisions of the 
selective-service law was not approved until October 8, 1940. During the forma- 
tive stages of the organization and in order to carry on the vast amount of pre- 
liminary work, it has been necessary to function with personnel borrowed from 
other agencies of the Government, mostly on a reimbursable basis. 

“During the period when the Selective Training and Service Act was under 
consideration by Congress, one of the most important funciions was that of the 
public-relations officer. This officer and his assistants were required to furnish 
the public at large, through every possible means, Such as the newspapers, maga- 
zines of all classes, broadcasting systems, schools, various organizations, public 
speakers, ete., with current information concerning the progress of the bill 
through the Congress and with the tentative plans of the War Department and 
other agencies for carrying out the provisions of the Selective Service System. 
The volume of work in the Publicity Section continues unabated. Now that the 
first registration date has been set for October 16, 1940, there is hardly a home 
in the United States that will not be concerned in some manner, either directly 
or indirectly, with the requirements for the registration of the manpower of the 
country, and also with the later selection of those who will be called upon to 
serve in the military forces. It is becoming increasingly more important, there- 
fore, to exercise considerable control over the information released on this sub- 
ject to insure that only the true facts are made available to the public. 

“In addition to the personnel loaned from other Government agencies, numerous 
other agencies have been of material assistance in this publicity work and have 
cooperated to the extent of permitting some of their publicity experts to give of 
their full time or part time to this work. A partial list of such agencies includes 
the Metro-Goldwyn-Mayer Studio, the National Broadcasting Company, the 
Columbia Broadcasting System, other broadcasting agencies, and the staff of 
Printers Ink of New York. 

“As funds are now available to the Selective Service System for the payment 
of salaries, steps are under way to appoint the necessary personnel on the Sys- 
tem’s own pay rolls either by transferring those loaned from other organizations, 
by reinstatements or by new appointments, all to be in accordance with the estab- 
lished rules and regulations of the U. 8. Civil Service Commission. During the 

of reorganizing for the purpose of getting the required personnel on our 
own pay rolls, there has developed an awkward situation in the case of Mr. John 
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Snure, Jr. It appears that arrangements were made to bring Mr. Snure into the 
organization with the intention of placing him on the pay roll at a salary rate of 
$3,200 per annum. Accordingly, Mr. Snure reported at the Army War College 
and entered on duty September 1, 1940. In the absence of a personnel officer for 
the Selective Service System (or the Joint Army and Navy Selective Service 
Committee, as it was known at that time), no report was made to anyone for 
placing Mr. Snure on the pay roll, and during the unsettled condition existing at 
that time with regard to administrative personnel it was assumed that Mr. Snure 
was one of those who was giving his services on a voluntary basis. The true 
situation did not develop until after October 1, 1940, when inquiry was made as 
to why Mr. Snure had not received any salary check. 

“Mr. Snure has had wide experience in publicity work of various kinds, and 
there is no question but that his service since September 1, 1940, has been of the 
highest value to the Selective Service System. It is earnestly desired to pay him 
for the service he has already rendered and also to continue his employment in 
the same line of work. 

“Mr, Snure has been a 2nd Lt., Military Intelligence, Reserve, since 1937, and 
as a part of his duties under such Reserve commission while in an inactive status 
he made a study of and received specialized training in the organization of the 
military forces, with special reference to the recruitment of the manpower; in 
other words, “selective service.” Due to a physical incapacity which has devel- 
oped since the time of Mr. Snure’s appointment as a 2nd Lieutenant, it is not 
possible to assign him to active duty at this time as a commissioned officer. It 
is considered that this case is of such nature that employment is fully justified 
under the provisions of Executive Order No. 8257, dated September 21, 1939. Mr. 
Snure’s statement of training and experience is attached on Civil Service Form 
375. There is also attached Classification Sheet, Form 2391, describing the duties 
of this proposed CAF-9 position at $3,200 per annum. 

“Your favorable consideration of this case is urged and your approval of the 
appointment of John Snure, Jr., to the position of information representative, 
CAF-9, at $3,200 per annum, retroactive to September 1, 1940, is respectfully 
requested.” 

To the above-quoted letter the Civil Service Commission replied by letter dated 
October 14, 1940, signed by L. A. Moyer, executive officer and chief examiner, 
as follows: 

“The Commission has given careful consideration to your letter of October 10, 
1940, regarding the case of Mr. John Snure, Jr., who, according to the informa- 
tion furnished, entered on duty at the Army War College on September 1, 1940, 
in connection with the work of the recruitment of manpower. The request is 
made that his appointment be approved as information representative, CAF-9, 
$3,200 per annum, retroactive to September 1, 1940, under the provisions of 
Executive Order No. 8257 of September 21, 1939. 

“The records of this office show that the position in question is being allocated 
today in the grade CAF-9, $3,200 per annum. Authority is granted under sec- 
tion 4, rule VITI, for Mr. Snure’s temporary appointment for a period of three 
months, with the privilege of an extension of three months as information 
representative, CAF-9, $3,200 per annum, effective the date of this letter. This 
may also be considered as prior authority for the extension of the three months 
mentioned. 

“The question of past compensation should be settled by your office contacting 
the office of the Comptroller General, as this is a matter which can only be 
handled under such procedure. 

“No action is being taken toward authorizing Mr. Snure’s appointment under 
the provisions of Executive Order No. 8257. The authority granted under the 
provisions of section 4, rule VIII, is subject to Mr. Snure’s meeting the require- 
ments regarding police record. Please furnish a fingerprint chart promptly.” 

In accordance with the authority granted by the Civil Service Commission 
in its letter of October 14, 1940, John Snure, Jr., was placed on the pay roll of 
the. Selective Service System, as information representative, CAF-9, at $3,200 
per annum, effective October 14, 1940. 

The Civil Service Commission advises that the question of compensation for 
services rendered by Mr. Snure during the period from September 1, 1940, to 
October 8, 1940, inclusive, is a matter to be settled between the Selective Service 
System and the General Accounting Office. In view thereof the matter is pre- 
sented for your decision, with the recommendation that salary payment to Mr. 
Snure be authorized for the period in question, payable out of the fund: 
“21-110/20002 (04) emergency fund for the President, War (allotment to War 
Department for Selective Service) , 1940-1942.” 
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It is a well established rule that compensation may not be paid to 
an employee prior to the effective date of his appointment and that an 
appointment may not be made retroactively effective to cover services 
rendered. In decision of October 11, 1937, 17 Comp. Gen. 323, it was 
stated ; 

While it appears from your letter that it was the desire and intention of the 
regional director to have the appointment made effective July 10, 1936, it is re- 
ported that the appointing authority did not so approve the appointment but 
made same effective August 1, 1986. Although no attempt was made to give 
the appointment retroactive effect, it may be stated that the rule is well established 
that retroactive appointments do not entitle the appointee to any compensation 
prior to the date the appointment was actually made by the proper authority. 
20 Comp. Dec. 214; 26 id. 443; 7 Comp. Gen. 96; 8 id. 582. 

The first of the decisions cited in the above quote was rendered by a 
former Comptroller of the Treasury under date of October 10, 1913, 
wherein were cited a number of court cases including Grambs v. The 
United States, 23 Ct. Cls. 420; Romero v. The United States, 24 Ct. 
Cls. 331; Belcher v. The United States, 34 Ct. Cls. 400; and Morey v. 
The United States, 35 Ct. Cls. 608. See also decision of June 5, 1939, 
18 Comp. Gen. 907, 908, in which was stated, among other things, the 
following: 

It has been held that appointments are effective from date of acceptance and 
entrance on duty after the appointing power actually takes action, unless a later 
date is stated in the appointment, and may not be retroactive. 8 Comp. Gen. 
582; 17 id. 323. 

The status of Mr. Snure prior to October 14, 1940, the effective 
date of his appointment, may not be regarded as having been other 
than as a volunteer, or, if he agreed in advance to serve without com- 
pensation, as furnishing gratuitous services. Service in either of 
these capacities forms no lawful basis for payment of compensation 
from appropriated funds for any period prior to the effective date 
of his appointment in grade CAF-9. In the absence of an agree- 
ment in advance to serve without compensation, his employment prior 
to September 16, 1940, effective date of the Selective Training and 
Service Act, section 10 (c) of which authorizes the acceptance of 
voluntary services, was prohibited by section 3679, Revised Statutes, 
as amended by the act of February 27, 1906, 34 Stat. 49, containing 
the words “Nor shall any Department or any officer of the Govern- 
ment accept voluntary service for the Government * * * except 
in cases of sudden emergency involving the loss of human life or the 
destruction of property.” Of course, compensation may not be paid 
for services furnished voluntarily or gratuitously, either in accord- 
ance with statutory authority such as section 10 (c) of the Selective 
Training and Service Act or in accordance with the terms of an 
agreement previously entered into between the Government and the 
employee. 27 Comp. Dec. 131; 3 Comp. Gen. 955; 4 id. 967; 7 id. 810; 
16 id. 55; 30 Op. Atty. Gen. 51; éd. 129. 
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Executive Order No. 8257, dated September 21, 1939, referred to in 
your letter, as amended by Executive Order No. 8564, dated October 
li, 1940, authorizing the Civil Service Commission to approve ap- 
pointments without competitive civil-service examinations to positions 
created in connection with the preparedness program or the national 
defense program, under certain conditions, does not purport to 
authorize retroactively effective appointments. 

It is understood the appropriation allotment referred to in the con- 
cluding sentence of your letter, is provided in the Military Appro- 
priation Act, 1941, approved June 13, 1940, 54 Stat. 377, under the 
heading “Emergency Fund for the President” providing, as follows: 

To enable the President, through the appropriate agencies of the Government, 
without reference to section 3709, Revised Statutes, to provide for emergencies 
affecting the national security and defense and for each and every purpose con- 
nected therewith, including all of the objects and purposes specified under any 
appropriation available or to be made available to the War Department for 
the fiscal years 1940 and 1941; the furnishing of Government-owned facilities 
at privately owned plants; the procurement and training of civilian personnel 
necessary in connection with the production of critical and essential items of 
equipment and material and the use or operation thereof; and the procure- 
ment of strategic and critical materials in accordance with the act of June 
7, 1989, $66,000,000; to be immediately and continuously available until June 
30, 1942; and, in addition, the President is authorized, through such agencies, 
on and after the enactment hereof, to enter into contracts for the same purposes 
to an amount not exceeding $66,000,000: Provided, That an account shall be 
kept of all expenditures made or authorized hereunder, and a report thereon 
shall be submitted to the Congress on or before June 30, 1942. 

This appropriation act does not provide for expenditure by the 
President in his discretion. Other than disregard of section 3709, 
Revised Statutes, there is nothing in the terms of the appropriation 
act authorizing disregard of Federal statutes and rules thereunder 
controlling the expenditure of appropriated funds. 

' You are advised, therefore, that I have no alternative under exist- 
ing laws but to conclude that Mr. Snure may not be paid compensation 

for services rendered prior to October 14, 1940, the effective date of 

his appointment. 


(B-12876) 
TRANSPORTATION—MAILS—OCEAN CARRIAGE 


Section 1 of Article 3 of the Convention of the Postal Union of the Americas 
and Spain does not obligate the United States to pay for transportation 
of mails between two ports of the same country in which the mail originates, 
even though said mail is carried on vessels registered under the laws of 
the United States, and Article 75 of the Convention of Cairo does not enlarge 
or change said section in this respect. 


Comptroller General Warren to the United Fruit Co., November 20, 1940: 
Reference is made to your letter of September 10, 1940, as follows: 


We have been informed by Mr. J. E. Lamiell of the Post Office Department 
that our letter of July 2, 1940, and accompanying copies of invoices amounting 
to $54.89, copies of which are attached, covering free transit mails carried by 
our vessels from Barranquilla to Cartagena has been referred to your office for 
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attention. In view of the length of time these items have been outstanding, 
we would appreciate settlement without further delay. 


This request for settlement apparently is intended as a request 
for review of the action heretofore taken by this office in refusing 
to allow payment for the items in question in previous settlements. 

Aside from the fact that bills F. B. M-216A and F. B. M-386A 
appear to contain excessive charges for the mail alleged to have been 
transported, payment for the various items involved was withheld for 
the reason that the transportation of mails solely between two ports 
of the same country was considered to be strictly a domestic matter 
and not within the purview of the free-transit provisions of the Con- 
vention of the Postal Union of the Americas and Spain, and, therefore, 
the fact that these mails may have been carried on vessels registered 
under the laws of the United States did not render the United States 
liable for such transportation. 

Section 1 of Article 3 of the Convention of the Postal Union of the 
Americas and Spain provides: 


The gratuity of territorial, fluvial and maritime transit is absolute in the 
territory of the Postal Union of the Americas and Spain; consequently, the 
countries which form it obligate themselves to transport across their territories, 
and to convey by the ships of their registry or flag which they utilize for the 
transportation of their own correspondence, without any charge whatsoever. to 
the contracting countries, all that which the latter send to any destination. 


This article has reference to mails dispatched by the signatory 


countries to points outside of their respective jurisdictions and does 
not obligate the United States to pay for the transportation of 
mails between two ports of the same country in which the mail 
originates. 

It has been suggested that section 4 of Article 75 of the Con- 
vention of Cairo is for consideration in connection with claims of 
this character. Sections 1 and 4 of the said Article 75, provide: 

Articles of correspondence exchanged in closed mails between two Admin- 
istrations, by means of the services of one or more other Administrations 
(third services), are liable, for the benefit of each of the countries traversed or 


whose services participate in the conveyance, to the transit charges indicated 
in the following table: 


* * + e * * « 

Barring contrary agreement, maritime transportation effected directly be- 
tween two countries by means of ships of one of them, as well as conveyance 
effected between two offices of one and the same country thru the intermediary 
of services of another country, is considered as a third service. 

When read in connection with section 1 it is readily apparent that 
the “third service” referred to in section 4 is not service within the 
free-transit provisions of the Convention of the Postal Union of 
the Americas and Spain but service for which transit charges are 
provided in section 1 of the Cairo convention. Accordingly, the 
action of this office in withholding payment for services in transport- 
ing Colombia mails between two ports of Colombia was correct and 
upon review must be, and is, sustained. 
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(B-13468) 


APPROPRIATIONS—PUBLIC BUILDINGS—SUPPLEMENTING FROM GEN- 
ERAL APPROPRIATIONS 


The specific appropriation under the Public Buildings Administration in the 
act of October 9, 1940, for a new wing for the Navy Department Building 
in Washington is exclusively available for such structure and may not be 
supplemented from a regular Navy appropriation in order to build a more 
expensive wing, even though there is statutory authority for providing 
essential facilities at either private or naval establishments for building 
or equipping vessels and for increasing limit of cost of vessels and other 
naval projects of construction as much as may be necessary to expedite 
national defense, etc. 


Comptroller General Warren to the Secretary of the Navy, November 20, 1940: 
I have your letter of November 14, 1940, as follows: 


The First Supplemental Civil Functions Appropriation Act, 1941, approved 
October 9, 1940 (Public, No. 812—76th Congress), provides an appropriation under 
“Federal Works Agency, Public Buildings Administration” of $590,000 for the 
construction of an additional wing on the Navy Department Building, Washington, 
D. C., and an additional story on wing No. 1 thereof. 

At the time that the estimate was submitted to the Bureau of the Budget and 
to the Congress for the construction of the additional office space for the Navy 
Department it was expected that the Navy Department would be assigned office 
space in the three eastern wings and headhouses of the Munitions Building. 

Subsequent developments have made it impracticable that the Navy Depart- 
ment be assigned additional office space in the Munitions Building. This fact, 
together with the increasing urgent need for additional office space for the Navy 
Department, makes it imperative that action be taken to obtain additional space 
to relieve the present crowded conditions in the Navy Department Building. 

The most feasible method by which to accomplish this purpose would be to 
provide additional space contiguous to the existing Navy Department Building. 
Available appropriations provide for the construction of penthouses on all of 
the wines of the Navy and of the Munitions Buildings but the appropriation made 
in Public Act 812, supra, for the new wing on the east side of the Navy Building 
is not sufficiently large to permit the construction of a penthouse thereon. Such 
a penthouse would provide approximately 24,760 square feet of additional office 
space for the Navy Department. 

The present easterly wings and areas of the Navy Building are occupied by the 
Bureau of Ships, which Bureau is charged by law with the prosecution of the 
Navy shipbuilding program. Said Bureau as well as others in the Navy Depart- 
ment has been expanding rapidly and the need for additional office space such as 
could be procured through the construction of a penthouse on the new first 
wing is of vital importance for the efficient administration of the Navy’s 
national defense program. To ameliorate the serious housing condition, the 
Bureau of Ships is willing to make available sufficient funds from its appro- 
priation to permit the construction of a penthouse on the new first wing to be 
erected. 

The appropriation proposed to be used for this purpose is “Replacement of 
Naval Vessels (Construction and Machinery).” Section 3 of Public Act 757—76th 
Congress, approved July 19, 1940, entitled “An Act to establish the composition of 
the United States Navy, to authorize the construction of certain naval vessels, 
and for other purposes” contains the following authorization : 

“There is hereby authorized to be appropriated, out of any money in the Treasury 
of the United States * * * such sums as may be necessary to effectuate the 
purposes of this Act, including not to exceed $150,000,000 for essential equipment 
and facilities at either private or naval establishments for building or equipping 
any complete naval vessel or portion thereof * * *. The authority herein 
granted for essential equipment and facilities, and for the expansion of facilities, 
shall include the authority to acquire lands at such locations as the Secretary 
of the Navy with the approval of the President may deem best suited to the 
purpose, erect buildings, and acquire the necessary machinery and equipment.” 

The language of the above quoted provision would appear to be sufficiently 
broad to authorize expenditures for all purposes necessary to carry into effect 
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the naval shipbuilding program including the providing of administrative offices 
incidental to and essentially a part of the program. 

Section 8 (a) of Public Act 671—76th Congress, approved June 28, 1940, entitled 
“An Act to expedite National Defense and for other purposes” reads in part: 

“The limit of cost of the vessels authorized by the Act of June 30, 1937 (50 Stat. 
544), and any statutory limitation with respect to the cost of any other individual 
naval project of construction are hereby increased as may be necessary to expedite 
national defense and otherwise effectuate the purposes of this Act * * *.” 

The provision of administrative office space for the Navy Department is be- 
lieved to be an “individual naval project of construction” within the purview of 
the act last above quoted regardless of the Federal agency to which the basic 
appropriation for additions for the Navy Building was made. 

Under existing laws the supervision and cognizance of Federal buildings in 
the District of Columbia are placed under the Public Buildings Administration 
of the Federal Works Agency. It is obvious, however, that administrative action 
to make available office space in Washington has not kept pace with the needs 
of the Navy Department for the expansion that has resulted and will continue 
to result in connection with the furtherance of the National Defense Program. 

For this reason it is assumed that the acts of Congress containing authoriza- 
tions and appropriations for the expansion program for the Navy, together 
with the broad provisions of Public Act 671 “To expedite national defense and 
for other purposes” presuppose that the Navy Department has available such 
authority as may be necessary to provide for the efficient carrying out of its 
program. The provision of proper and adequate office space is a primary 
and essential part of said program. 

The prosecution of the national defense program is in part a function of the 
Navy Department and the broad scope of existing laws to effectuate the pur- 
poses of national defense would appear to authorize the transfer by the Navy 
Department to the Public Buildings Administration of the Federal Works 
Agency sufficient funds to permit the construction of additional office space for 
administrative purposes in the form of a penthouse to be erected on the new 
first wing of the Navy Building. 

Penthouses that have been constructed on the Navy Building are of a tem- 
porary character and the one proposed for erection on the first wing would be 
of similar construction. In this connection attention is invited to the fact 
that the present Navy Building is characterized as a temporary office building 
in the authorizing act of March 28, 1918 (40 Stat. 483). 

The Act of June 15, 1988 (52 Stat. 683), authorized the then existing Pro- 
curement Division of the Treasury Department to carry out the construction 
of any building or buildings for Government purposes which any executive 
department, establishment, or agency might be authorized to have constructed. 
The Public Buildings Branch of the Procurement Division of the Treasury 
Department was transferred to the Federal Works Agency by the President’s 
Reorganization Plan No, 1, dated April 25, 1939, under the provisions of the 
Reorganization Act of 1939. 

In order that no question may be raised as to the legality of using Navy 
funds for the purpose above mentioned your decision is requested as to whether 
objection would be interposed by the accounting officers to the utilization of an 
available naval appropriation for the construction of a penthouse on the new 
first wing of the Navy Building. 

As it is a matter of extreme urgency to know at the inception of the existing 
contract for the construction of a new first wing whether or not a penthouse 


eo be added, it is requested that decision be rendered at the earliest practicable 
a 


The cited act of October 9, 1940, Public 812, provides: 


Construction of public buildings, District of Columbia: The Federal Works 
Administrator is hereby authorized, pursuant to the provisions of the act of 
May 25, 1926 (44 Stat. 630), as amended, to acquire sites or additional land 
and to enter into contracts for construction of the following public-building 
peqlects in emenpte not eaneetine the fotiencing apqnaning limits of cost, * 

- 

Navy Depentidinit Ballaing, Wudhington, District of Cotumbia For the con- 
struction of an additional wing on the Navy Department Building and an 
additional story on wing Number 1 thereof, under the provisions of the Public 
Buildings Act approved May 25, 1926, aS amended, including administrative 
expenses in connection therewith, $590,000: * * *. [Italics supplied.) 











274 DECISIONS OF THE COMPTROLLER GENERAL 


It is proposed to supplement this amount of $590,00, as thus 
specifically limited, by transferring to the Federal Works Agency 
from the Navy appropriation “Replacement of Naval Vessels (Con- 
struction and Machinery)” such further amount as may be neces- 
sary to provide for the construction of an additional story or pent- 
house on the authorized additional wing. That is, it is proposed 
by supplementing the specific public building appropriation from a 
regular Navy appropriation to build a larger and more expensive 
additional wing than authorized within the limits fixed by the said 
act of October 9, 1940. If that were permissible, that is if the 
cited Navy appropriation were available for the construction of 
public buildings for the use of the Navy Department in the District 
of Columbia, or for additions thereto, it would follow that such 
appropriation might legally be used for the construction of an entire 
new wing, or series of wings, or an entire new building, or series of 
new buildings, for departmental activities in Washington without. 
further consideration or authorization by the Congress. 

I can find no authority of law for the proposed action. Article I, 
section 9, clause 7, of the Constitution commands that “No Money 
shall be drawn from the Treasury, but in consequence of appropria- 
tions made by law;” and section 3678, Revised Statutes, expressly 
directs that: 


All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no others. 


Section 3733, Revised Statutes, provides: 


No contract shall be entered into for the erection, repair, or furnishing of any 
public building, or for any public improvement which shall bind the Government 

to pay a larger sum of money than the amount in the Treasury appropriated for 
’ the specific purpose. 


Section 98 of the Criminal Code, 35 Stat. 1106, 18 U. S. C. 184, 
provides: 


Whoever, being an officer of the United States, shall knowingly contract for 
the erection, repair, or furnishing of any public building, or for any public 
improvement, to pay a larger amount than the specific sum appropriated for 
such purpose, shall be fined not more than $2,000 and imprisoned not more than 
two years. 


While these latter two sections apparently are modified by section 
84 of the act of May 30, 1908, 35 Stat. 545, 40 U. S. C. 261, to the 
extent of permitting contracts for the erection, etc., of certain public 
buildings within the full limit of cost fixed by Congress therefor even 
though appropriations are made in part, only, for that purpose, such 
modification would have no application to the action here proposed 
in view of the specific provision in the said act of October 9, 1940, 
authorizing the Federal Works Administrator to enter into contracts 
for the construction of public buildings in the District of Columbia, 
including the additions to the Navy Department Building here in- 
volved, “in amounts not exceeding the following respective limits of 
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cost,” which, with respect to the Navy Department Building, is the 
stated amount of $590,000. This limitation alone would appear to 
require a negative answer to the proposal to augment that amount 
from other appropriations. 

In support of the proposal your letter cites the provision in section 
3 of the act approved July 19, 1940, Publie 757, authorizing the 
appropriation of such sums as may be necessary to effectuate the 
purposes of that act—increasing the composition of the Navy by 
1,325,000 tons—including not to exceed $150,000,000 “for essential 
equipment and facilities at either private or Naval Establishments 
for building or equipping any complete naval vessel or portion thereof 
herein or heretofore authorized,” which authority for providing 
“essential equipment and facilities” (at either private or Naval Estab- 
lishments for building or equipping any complete naval vessel or 
portion thereof) “shall include the authority to acquire lands * * * 
erect buildings, and acquire the necessary machinery and equipment.” 
There is cited, also, the provision in section 8 (a) of the act approved 
June 28, 1940, Public, 671, increasing the limit of cost of vessels author- 
ized by the act of July 30, 1937, and any statutory limitation with 
respect to the cost of “any other individual naval project of construc- 
tion” as much as “may be necessary to expedite national defense and 
otherwise effectuate the purposes of this act.” With respect to these 
cited provisions it may be pointed out, in addition to the statutes 
quoted, supra, that section 1 of the act of August 24, 1912, 37 Stat. 
444, 40 U. S. C. 68, provides that there shall not be erected on any 
reservation, park, or public grounds, of the United States within the 
District of Columbia, any building or structure without express author- 
ity of Congress, and that the act of May 25, 1926, as amended, referred 
to in the act of October 9, 1940, supra, authorizing the construction 
of the addition here involved, lays down a definite program and 
methods to enable the Federal Works Administrator (who succeeded 
to the authority of the Secretary of the Treasury in such respects) to 
provide suitable accommodations in the District of Columbia for the 
executive departments and independent establishments of the Gov- 
ernment by the construction of adequate and suitable buildings, and 
by enlarging, remodeling and extending existing public buildings, 
under appropriations made or to be made by the Congress. In view 
of these statutory provisions, and the specific authorization in the 
said act of October 9, 1940, for the construction by the Federal Works 
Administrator pursuant to the act of May 25, 1926, as amended, of 
additions to the Navy Department Building at a cost not to exceed 
$590,000, it could scarcely be maintained that such an addition to 
an existing Federal public building in the District of Columbia, even 
though designed for occupancy by the Navy Department, is either 
equipment or facilities “at private or naval establishments” for build- 
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ing or equipping any complete naval vessel or portion thereof, within 
the contemplation of said section 3 of the act of July 19, 1940, or an 
“individual naval project of construction” within the contemplation of 
the cited section 8 (a) of the act of June 28, 1940. Even if the matter 
were otherwise doubtful, the fact that the Congress made specific pro- 
vision for the construction of the additional wing as a public buildings 
project would eliminate any doubt on that score, it being a settled 
rule of statutory interpretation that the making of a specific appro- 
priation for a particular object excludes the use of more general appro- 
priations which might otherwise appear available. See decision of 
April 23, 1940, 19 Comp. Gen. 892, negativing a similar proposal to 
augment a specific appropriation for the construction of a building 
by the use of a general appropriation. See, also, decision of August 
22, 1940, addressed to you, 20 Comp. Gen. 102, holding that similar 
broad provisions in section 8 (b) of the act of June 28, 1940, could 
not be construed as authorizing the use of naval appropriations made 
for the construction or procurement of vessels, aircraft, etc., to pro- 
vide housing for personnel engaged in the production of such national 
defense needs, in view of specific legislation otherwise to provide 
such housing. 

Accordingly, I have to advise that the proposed transfer or use 
of the cited or other Navy appropriations is not authorized. The act 


of October 9, 1940, having limited the cost of the building additions 
involved to $590,000, any increase in the amount to be expended from 
public funds for that purpose is necessarily a matter for the con- 
sideration of the Congress. 


(B-13334) 


OFFICERS AND EMPLOYEES—FEDERAL JURY SERVICE—PER DIEM 
ALLOWANCE FOR ATTENDANCE IN COURT 


An employee of the United States who is in a nonpay status when called for 
jury service in a Federal court may be paid the per diem allowance for 
each day’s attendance in court and for the time necessarily occupied in going 
to and from court as provided in 28 U. 8. C. 600b. Evidence of the status of 
such employees may be in the form of a statement from the administrative 
office concerned showing that the employee was in a nonpay status prior 
to and during the period involved. 

An employee who is not entitled to leave and must employ a substitute while 
serving as a juror may be paid the per diem allowance for each day’s 
attendance in Federal court and for the time necessarily occupied in going 
to.and from court as provided in 28 U. S. C. 600b. 


Comptroller General Warren to the pirertars Administrative Office of the United 
tates Courts, November 22, 1940 


TI have your letter of October 30, 1940, as follows: 


A further interpretation of the act of June 29, 1940, Public, No. 676, is desired 
in view of a letter dated October 26, 1940, from United States Marshal Charles 
H. Cox of Atlanta, Georgia, reading as follows: 

“I would like advice as to the payment of Government employee jurors. 
Most of these jurors are employed by the Post Office Department and some 
state that they are on leave with pay and others on leave without pay. In 
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the case of a third-class postmaster, I am informed that they are not entitled 
to leave and must employ a substitute to act for them while in attendance 
as a juror.” 

Your decision is respectfully requested as to the following: 


1. Are employees of the United States, who are in a status of leave without 
pay, when called for jury service, entitled to the per diem of $4.00 for each 
day’s attendance ‘in court and for time necessarily occupied in going to and 
from court, provided in Title 28, section 600 (b), of the United States Code, and 
if so, upon what evidence of this status may the Marshal make payment of 
such per diem? - 

2. If an employee of the Government is not entitled to leave and must employ 
a substitute while serving as a juror, is he entitled to the per diem provided 
for jurors in the above section? 


The act of June 29, 1940, 54 Stat. 689, provides as follows: 


That the compensation of any employee of the United States or of the Dis- 
trict of Columbia who may be called upon for jury service in any State court 
or court of the United States shall not be diminished during the term of such 
jury service by reason of such absence, except as provided in section 3, nor shall 
such period of service be deducted from the time allowed for any leave of 
absence authorized by law. 

Seo. 2. Any employee specified in section 1 who may be called upon for 
jury service in any court of the United States shall not receive any compen- 
sation for such service. 

Sec. 3. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period as 
such employee may be absent on account of jury service in the court of any 
State any amounts which such employee may receive from such State on 
account of such jury service. 


In decision of September 11, 1940, B-12134, 20 Comp. Gen. 145, 
it was held: 


Referring to question 2, the phrase “employee of the United States” appearing 
in the statute means a regular permanent employee of the United States 
excluding temporary, substitute, and “when actually employed personnel.” See 
decision of September 7, 1940, B—12030. 


Sections 600a and 600b of title 28, U. S. C., provide, as follows: 


600a. Per diem, mileage.—Jurors and witnesses (other than witnesses who 
are salaried employees of the Government, and detained witnesses) in the 
United States courts, including the District Court of Hawaii, the District Court 
of Puerto Rico, and the District Court of the United States for the District of 
Columbia, who attend, including those attending before United States com- 
missioners, shall be entitled to a per diem for each day of actual attendance 
and for each day necessarily occupied in traveling to attend court, or upon 
the commissioner, and return home, and, in addition, mileage as hereinafter 
provided. (Apr. 26, 1926, c. 183, § 1, 44 Stat. 828; May 17, 1982, c. 190, 47 
Stat. 158; June 25, 1936, c. 804, 49 Stat. 1921.) 

600b. Amount of per diem and mileage for jurors.—Jurors attending in such 
courts, or before such United States commissioners, shall receive for each 
day’s attendance and for the time necessarily occupied in going to and re- 
turning from the same, $4, and 5 cents per mile for going from his or her 
place of residence to the place of trial or hearing, and 5 cents per mile for 
returning. (Apr. 26, 1926, c. 183, § 2, 44 Stat. 323.) 


Section 1 of the act of June 29, 1940, supra, provides that the com- 
pensation of “any employee of the United States” shall not be dimin- 
ished during jury service and that the time involved in such jury 
service shall not “be deducted from the time allowed for any leave 
of absence authorized by law.” The purpose or intent of the statute 
in its entirety is that an “employee of the United States” shall re- 
ceive his regular compensation or pay during the time he is absent 
on account of jury service, if otherwise in a pay status, and that the 
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period of such service shall not in any event be charged as annual 
leave. 

In 10 Comp. Gen. 329, there was considered the question of the 
right of a Federal employee to payment of witness fees while attend- 
ing court as a witness during a period of leave without pay, and 
it was there held in pertinent part as follows: 


* * * the employee was not in a duty status ai the time the subpoena 
to attend the court trial was issued, and such subpoena did not operate to 
place him in a duty status. So far as his expenses as a witness are concerned 
he was in the same status as an employee who had been separated from the 
service. Accordingly, he should be paid the usual witness fees and mileage 
in accordance with section 3 of the act of April 26, 1926, 44 Stat. 324 * * * 
for his attendance at court while in a nonpay and nonduty status. 


The holding in the decision, supra, applies with equal force to 
Federal employees who are required by proper court order to render 
services as jurors—the authority in the 1926 act for payment of “per 
diem and mileage” to jurors being in substantially identical terms 
with those applicable to Federal employees serving as witnesses. 
Section 2 of the act of June 29, 1940, denying to Federal employees 
payment of compensation for jury service is directed to Federal em- 
ployees specified in section 1 of the act, and since the employees 
referred to in said section 1 are obviously those in a pay status, it 
is not perceived that section 2 of said act has any application to 
employees in a nonpay status. That view finds support, also, in 
the provision of section 3 of said act, in that there could be no cred- 
iting of any amount “against the amount of compensation payable 
by the United States” to any employee specified in section 1 “for 
such period” (quotations being from section 3 of the act) if the 
employee be not entitled to compensation because of his being in a 
nonpay status at the time he was called to render jury service. 

Referring to question 1, therefore, an “employee of the United 
States” who is in a status of leave without pay, that, is a nonpay 
status, when called for jury service may be paid the per diem of $4 
for each day’s attendance in court and for the time necessarily occu- 
pied in going to and from court, as provided in section 600b of 
Title 28, U. S. C., supra. Evidence of the status of such employees 
may be in the form of a statement from the administrative office 
concerned showing that the employee was in a nonpay status prior 
to and during the period involved. 

Regarding question 2, an employee of the class referred to would 
not appear to be an “employee of the United States” within the 
meaning of the jury leave act (compare that part of the decision of 
September 11, 1940, B-12134, hereinbefore quoted), and while serving 
as a juror such employee would occupy a status similar to a juror 
not connected with the Government service. Accordingly, and in the 
light, also, of the discussion under question 1 above, question 2 is 
answered in the affirmative. 
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OFFICERS AND EMPLOYEES—STATE JURY SERVICE—COMPENSATION 
DEDUCTIONS—PAY ROLL EVIDENCE, ETC. 


In view of provision of act of June 29, 1940, for crediting against compensation 
of Federal employees amounts received for jury service in State courts, 
pay rolls should show days of jury service and daily fee, amount received 
from State, and certificate of deposit citation. If employee should make 
refund, pay roll should show payment of full compensation accrued, but 
if refund be not made, deduction from compensation should be shown in 
column, “Other deductions,” with appropriate explanation in “Remarks” 
column. In support of every refundment or deduction, jury duty certifieate 
signed by court clerk should be submitted. 

Retirement deductions should be based on the regular basic statutory salary 
of an employee without regard to any amount withheld or deducted from 
his salary during the period he is in receipt of per diem compensation or 
fees for jury service in a State court. 


Comptroller General Warren to the Postmaster General, November 22, 1940: 
I have your letter of November 5, 1940, as follows: 


Public, No. 676, approved June 29, 1940, directs that: 

“There shall be credited against the amount of compensation payable by the 
United States to any employee specified in section 1 for such period as such 
employee may be absent on account of jury service in the court of any State 
any amounts which such employee may receive from such State on account 
of such jury service.” 

In order that postmasters may be properly instructed, information is re- 
quested as to what notations your office desires shown on the payrolls and 
vouchers to reconcile the payments made for jury service in State courts. 


Also, there has been received letter dated November 8, 1940, from 
the Comptroller, Bureau of Accounts, Post Office Department, ad- 
dressed to the Chief, Postal Accounts Division of this office, as 
follows: 


You have no doubt received the letter of the Acting Postmaster General dated 
November 5, 1940, asking for instructions to postmasters concerning the opera- 
tion of Public 676 of June 29, 1940. That letter asked for your desires on 
notations to be shown on vouchers and pay rolls. Since that time there has 
arisen the question of retirement deductions, and would you kindly provide 
us with similar desires of the General Accounting Office as to the amount 
against which the 3%% is to be deducted; that is to say, against the statutory 
salary or against the actual 2mount charged to the appropriation in the 
individual case. 


Referring to the letter of November 5, 1940, the remarks column 
of pay rolls or vouchers should set forth data, in substance, as 
follows : 


Days of service as juror and daily fee paid. 

Amount received from State. 

Citation to certificate of deposit, number, and date. (See Accounts and 
Procedure Letter No. 1478 of this office, dated July 24, 1940, subject—Bstab- 
lishing the general fund receipt account “4712 Reimbursement for jury service,” 
copy herewith.) 


If refundment be made by the employee other than by deduction 
from salary payments, the pay roll or voucher should show payment 
of the full amount of compensation accrued. If refundment be not 
made by the employee, a deduction should be made from the compen- 
sation due, and should be shown in column, “Other deductions,” with 
appropriate explanation in the “Remarks” column, along the lines set 
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forth above. In support of every refundment or deduction there 


should be submitted a jury duty certificate signed by the clerk of 
the court. 


Referring to the letter dated November 8, 1940, section 10 of the 
Civil Retirement Act of May 29, 1930,.46 Stat. 475, provides, in 
pertinent part, as follows: 


Beginning as of July 1, 1926, there shall be deducted and withheld from the 
basic salary, pay, or compensation of each employee to whom this Act applies 


a sum equal to 8% per centum of such employee’s basic salary, pay, or 
compensation. * * * 


Hence, retirement deductions should be based on the regular basic 
statutory salary of an employee without regard to any amount with- 
held and deducted from an employee’s salary during the period he 


is in receipt of per diem compensation or fees for jury service in a 
State court. 


(B-8434) 
DISPOSITION OF RECEIPTS FROM PROJECTS IN PUERTO RICO 


The revolving fund set up under authority in the act of February 11, 1936, 
from receipts from projects in Puerto Rico may not be reimbursed, out of 
housing rental collections which are for covering into the Treasury as 
“miscellaneous receipts,” for expenditures made from such fund in connec- 
tion with the repair and maintenance of project houses which were con- 
structed with public funds other than the special fund authorized by said 
act. 19 Comp. Gen. 791, amplified. 


Comptroller General Warren to the Secretary of the Interior, November 23, 1940: 
There has been considered a letter dated October 28, 1940, from the 


Assistant Administrator, Puerto Rico Reconstruction Administra- 
tion, as follows: 


Your letter of March 19, 1940 (B-8434), to the Secretary of the Interior, con- 
sidering questions submitted by this Administration in a letter dated February 3, 
1940, holds in substance that where projects have been financed partly from the 
special fund created by the act of February 11, 1936 (49 Stat. 1135), and partly 
from other appropriations, there may be credited to the revolving fund such por- 
tion of the income derived from operations as may result from expenditures 
from the special fund in those cases where a segregation is possible; but that 
where a segregation is not practicable, receipts which cannot be shown to repre- 
sent income or proceeds derived from expenditures out of the special fund, 
should be covered into the Treasury as miscellaneous receipts. 

Accordingly, with reference to resettlers’ houses built upon land purchased 
from the special fund, but constructed in some cases partly from the special 
fund and partly from funds available under the Emergency Relief Appropriation 
Acts of 1938 and 1939, and in other cases constructed exclusively with funds 
derived from the 1938 and 1939 acts, all rentals collected which cannot be 
segregated as derived entirely from expenditures made from the special fund, 
are being deposited as miscellaneous receipts. However, from time to time out- 
lays are necessary for repairs and maintenance to keep these houses in a tenant- 
able condition, and the only funds available for such expenses are those available 
under the revolving fund. The rentals charged and collected include the esti- 
mated costs of maintaining the housing units in a livable condition. 

In other words, in a number of cases revolving fund moneys have been and are 
being used to defray the necessary repair and maintenance expense on houses 
the entire rentals from which are covered into the Treasury as miscellaneous 
receipts. It would therefore seem equitable to provide a method for deducting 
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from those housing rental collections which are to be deposited as miscel- 
laneous receipts, and to deposit to the revolving fund, an amount corresponding 
to the expenditures made therefrom for the maintenance and repair of the houses 
in question. 

For your consideration accordingly, I submit the following questions: 


1. If, for example, $500 were expended during a calendar month for the repair 
and maintenance of all of the resettlers’ houses the rentals of which are being 
deposited as miscellaneous receipts, may that amount be charged in a lump sum 
against that portion of the total rental collections, or 

2. Will it be necessary to charge the actual repair and maintenance expense of 
—_ ames house against only the rentals collected from that particular 

ouse 

The latter method would involve a high administrative cost because of the 
voluminous records that would be required for each house. In the event you 
agree that the method suggested in the first question is permissible, the rental 
collections made for deposit as miscellaneous receipts could be held in a special 
deposit account, and periodically a schedule of transfers could be approved so as 
to reimburse the revolving fund for the maintenance and repair expenses properly 
chargeable against the rental collections so held. 

Your advice in this matter will be very much appreciated. 


The act of February 11, 1936, 49 Stat. 1135, provides in pertinent 
part as follows: 


That all sums which the President has segregated or allotted or shall segregate 
or allot for projects in Puerto Rico out of the money appropriated by the Emer- 
gency Relief Appropriation Act of 1935 shall constitute a special fund to provide 
relief and work relief and to increase employment in Puerto Rico. The fund thus 
established shall continue available for expenditure until June 30, 1940. All 
income derived from operations financed out of this fund and the proceeds of the 
disposition of property acquired therewith shall constitute a revolving fund, 
which shall remain available for expenditure for the purposes and in manner 
authorized herein and in the Bmergency Relief Appropriation Act of 1935 until 
Congress shall provide otherwise, notwithstanding any limitation of time con- 
tained in the said Emergency Relief Appropriation Act of 1935. Any agency or 
agencies lawfully designated or established to administer funds allotted here- 
under or the revolving fund herein authorized may be continued so long as the 
said funds or any of them remain available for expenditure. 


It will be observed that the said act established two funds—a special 
fund, available for expenditure until June 30, 1940, and a revolving 
fund to consist of income derived from operations financed out of the 
special fund. As stated in the decision of March 19, 1940, 19 Comp. 
Gen. 791, the authority contained in the said act constitutes an excep- 
tion to the general rule that receipts collected for the use of the United 
States are required to be covered into the Treasury as miscellaneous 
receipts, and for that reason must be strictly construed. See sections 
3617 and 3618, Revised Statutes. Accordingly, it was held in the deci- 
sion of March 19, 1940, that in cases where projects are financed partly 
from the special fund and partly from other appropriations, and a 
segregation is possible, there may be credited to the revolving fund 
such portion of the income and proceeds as may result from expendi- 
tures from the special fund, but that if a segregation is not possible 
the income should be covered into the Treasury as miscellaneous 
receipts, 

It is stated in the above-quoted letter that the rentals charged and 
collected include the estimated costs of maintaining the houses in a 
livable condition, and that the cost of repairs and maintenance of the 
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resettlers’ houses must be met from moneys available in the revolving 
fund. The use of the revolving fund for such purposes appears to be 
specifically authorized by letter of the President dated July 6, 1940, 
to the Secretary of the Treasury, as follows: 


In accordance with the provisions of the act of February 11, 1936 (49 Stat. 
1135), I hereby approve the expenditure by the Puerto Rico Reconstruction Ad- 
ministration during the fiscal year 1941, of $180,000, including $40,000 for reserves 
for future replacement and repairs, from the Puerto Rico revolving fund author- 
ized by the act of February 11, 1936 (49 Stat. 1135) (official project Number 
05-36-RF1). 

This amount may be expended for the following purposes : 

Management, operation, and maintenance of housing projects, including em- 
ployment of necessary personnel to fulfill all the duties thereof, purchase of 
necessary supplies, materials, equipment, and incidental expenses. 


It should be noted there is nothing in this letter providing for reim- 
bursing the revolving fund for expenditures made therefrom, and the 
act of February 11, 1936, swpra, contains no authority for depositing 


income in the revolving fund which is derived from expenditures out 
of said fund. 


Under the circumstances, it must be held that the revolving fund may 
not be reimbursed, out of housing rental collections which are for cov- 
ering into the Treasury as miscellaneous receipts, for authorized ex- 
penditures made from the revolving fund in repairing and maintaining 


dwelling houses which were constructed with public funds other than 
those in the special fund. 


(B-13451) 


COMPENSATION AND LEAVES OF ABSENCE—CIVILIAN EMPLOYEES 
ON MILITARY DUTY 


Under the provisions in sections 4 and 9 of the Naval Reserve Act of June 25, 
1938, civilian employees who are called to training duty as members of the 
Naval Reserve are entitled to 15 days’ military leave and, also, to their 
accrued annual leave, and may thus be paid compensation of their civilian 
positions as well as active duty pay as.members of the Naval Reserve 
during the periods of such military and annual leave, without regard to the 
dual compensation statutes. 

A Government employee who is also an officer of the Naval Reserve ordered 
with his consent to pursue a course of instruction at the Army Industrial 
College, a service school, is entitled to 15 days’ military leave under the 
provisions of section 9 of the Naval Reserve Act of 1938, such duty being 
“training” duty as distinguished from active duty. 

While, under section 4 of the Naval Reserve Act of 1938, a Government employee 
who is also an officer of the Naval Reserve may receive the compensation 

of his civilian position during authorized annual-leave therefrom even 

though concurrently receiving full active duty pay and allowances as a 

Reservist, he is not entitled to civilian compensation for a further period 

during which he performs actual service in his civilian position while 

receiving full pay and allowances on the basis of full-time training or full- 
time active duty as a Reservist. 


Comptroller General Warren to the Chairman, Federal Trade Commission, No- 
vember 26, 1940: 


I have your letter of October 18, 1940, as follows: 

There is transmitted herewith a pay voucher in the sum of $34.30 in favor of 
Curtis C. Shears, an employee of the Commission. The voucher covers partial 
day services from September 16 to 30, 1940, on work of the Commission during a 
period of military duty. 
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Pursuant to the provisions of Executive Order No. 8245 of September 8, 1939, 
Curtis C. Shears, an employee of the Commission and also a lieutenant com- 
mander of the United States Naval Reserve, was ordered with his consent to 
active duty in attendance upon a course of instruction at the Army Industrial 
College, Washington, D. C. 

The official communications leading to the military duty are as follows: 


Untrep States Navy YARD, 
COMMANDANT’S OFFICE, 
WAsHInNaTON, D. C., June 17, 1940. 
From: The Commandant, 
To: Selected Group of Naval Reserve Officers, Classes D and E. 
Subject: Active duty. 

1. Deck and engineering officers of the Naval Reserve, who are particularly 
qualified in organization are requested to volunteer for four (4) months’ active 
duty to take a training course. This duty will be performed at the Army In- 
dustrial College, or at some other Industrial Institution in Washington, D. C. 
Officers qualified may be retained on duty for assignment to the Navy Depart- 
ment upon completion of this course. 

2. Officers wishing to volunteer are requested to consult Captain A. B. Anderson, 
U. S. Navy, Room 2614, Navy Department, Washington, D. C., or Commander 
L. B. Scott, U. S. Navy, in the same room. It is further requested that officers 
interested in applying for this duty notify the Commandant by memorandum in 


order that the records may be kept up to date. Geo. Perrenariz 
. “9 


Commandant. 
A. B. McCrary, 
By direction. 
= ” * * s 
Nav-—1614-EHH Navy DEPARTMENT, 
57862 BurREAU OF NAVIGATION, 
WasuHrineron, D. C., July 19, 1940. 
From: The Chief of the Bureau of Navigation. 
To: Lieut. Commander Curtis C. Shears, DE-V(G), U. S. N. R., Carlton Hotel, 

Washington, D. C. 

Via: The Commandant, Navy Yard, Washington, D. C. 

Subject: Active duty with full pay and allowances—chargeable against appro- 
priation, “Pay, subsistence and transportation of naval personnel.” 

References: (@) Executive Order of September 8, 1989; (b) Naval Appropriation 

Act for current fiscal year. 

Enclosures: (A) Affidavit re pension or disability allowance. (B) N. Nav. 17. 

1. In accordance with reference (a) and (b), subject to the execution of oath and 
acceptance of your commission as a lieutenant commander, DE-V(G), U. S. Naval 
Reserve, and subject to your consent and the execution of enclosu~e (A), you will 
report for physical examination as directed in the first endorsement hereon. 

2. If found physically qualified, on August 7, 1940, you will report to the Assistant 
Secretary of War, War Department, for duty in attendance upon a course of 
instruction at the Army Industrial College, Washington, D. C. 

Copy to: 

Comdt., NY, Washington, D. C. 
Ass’t. Secretary of War. 
BU S&A (Retainer Pay Sec.) 


(s) C. W. MrnntTz, R. M. I. 
+ > 


* 


* - * 


THE ARMY INDUSTRIAL COLLEGE, 
OFFICE OF THE COMMANDANT, 
WASHINGTON, D. C., July 26, 1940. 
Lieut. Comdr. Curtis C. SHeARs, DE-V (G), U. 8S. N. R., 
Carlton Hotel, Washington, D. C. 
My Dear COMMANDER SHEARS: 

Your detail to take the August-December 1940 course at The Army Industrial 
College, has been noted with pleasure by the commandant and members of the 
staff, who take this opportunity of welcoming you to the institution. 

Officers chosen for duty as students at this college are selected with a great 
deal of care. As a consequence, it is my expectation that this, the first special 
class, will make a fine record. This school offers you an exceptional opportunity 
to improve your qualifications to serve the Nation whenever the call may come 
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All of the faculty and staff will make every effort to assist you in every way 
that will make your course interesting and instructive. 

There is attached hereto, as an inclosure, a memorandum of information which 

may be of assistance when preparing for your service at the school in Washington. 

May I close with the assurance of the hearty welcome for you upon arrival? 

Yours very truly, 
F. H. Migs, Jr., 
Colonel, Ordnance Department, 
Commanda 


nt. 
Incls.—Information memorandum mission of the college. 


* * * * * * . 


Tue AgMy INDUSTRIAL COLLEGE, 
Washington, D. C. 
MISSION 


The Army Industrial College, under the supervision of The Assistant Secre- 
tary of War, educates commissioned personnel to meet the statutory duties 
imposed by the National Defense Act upon The Assistant Secretary of War. 
These duties require the training of officers of the Army and Navy for duty 
in connection with procurement planning, the supervision of procurement plan- 
ning, the supervision of procurement both in peace and war, and planning for 
industrial mobilization, the wartime utilization of national resources, and 
economic warfare. In addition to transmitting the knowledge necessary to 
function effectively in these areas the objective of the College is to so train 
student officers that they may think logically and dynamically and be prepared 
to solve the problems which will arise in these same areas. 
e + . - . s 

; ao 4 of the Naval Reserve Act of June 25, 1938, in part reads as 
ollows : 

“* * * That no existing law shall be construed to prevent any member 
of the Naval Reserve from accepting employment in any civil branch of the 
public service nor from receiving the pay and allowances incident to such 
employment in addition to which he may be entitled under the provisions of 
the act. © © %” 

It has been held under the above act that a civilian employee called to 
active duty as a member of the Naval Reserve is entitled to compensation of 
his civilian position for annual leave, as well as his pay ‘and allowances as 
a Reservist. The question has arisen as to whether the act is capable of 
interpretation broad enough to cover compensation for services in his civilian 
position as covered in the pay voucher submitted. 

A further question is raised as to whether, under the orders cited herein, 
Mr. Shears would be entitled to military leave. He has filed an application 
for 15 days of military leave and contemplates returning to his duties with 
the Commission upon the completion of his four months’ course of instruction 
at the Army Industrial College unless otherwise assigned by the military 
authorities. 


Sections 4 and 9 of the Naval Reserve Act of June 25, 1938, 52 
Stat. 1176, 1177, provides, in pertinent part, as follows: 


Seo. 4. * * * And provided further, That no existing law shall be con- 
strued to prevent any member of the Naval Reserve from accepting employ- 
ment in any civil branch of the public service nor from receiving the pay 
and allowances incident to such employment in addition to any pay and 
allowances to which he may be entitled under the provisions of this Act, nor 
as prohibiting him from practicing his civilian profession or occupation before 
or in connection with any department of the Federal Government. 

. * 7 * . * 2 


Seco. 9. * * * Provided, That all officers and employees of the United 
States or of the District of Columbia who are members of the Naval Reserve 
shall be entitled to leave of absence from their respective duties without loss 
of pay, time, or efficiency rating, on all days during which they may be em- 
ployed with or without pay under the orders or authorization of competent 
authority, on training duty for periods not to exceed fifteen days in any one 
calendar year. 
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Under these statutory provisions civilian employees of the Gov- 
ernment who are called to training duty as members of the Naval 
Reserve pursuant to Executive Order No. 8245 dated September 8, 
1939, or other competent authority, are entitled to 15 days’ military 
leave of absence with pay, and, in addition, to the accrued unused 
annual leave of absence to their credit when reporting for training 
duty, and may thus be paid compensation of their civilian position 
as well as active duty pay as a member of the Naval Reserve during 
the periods of such military and annual leave, without regard to the 
dual compensation statutes. 16 Comp. Gen. 767; 19 id. 880; decision 
of September 13, 1940, B-12172, 20 Comp. Gen. 151; and decision of 
September 18, 1940, B-12810; 20 id. 163. 

Referring to the question presented in the concluding paragraph 
of your letter, it is clear that the order issued to Lt. Comdr. Curtis C. 
Shears was for “training” duty as distinguished from active duty, 
to pursue a course of instruction at the Army Industrial College, a 
service school. Under the plain provisions of section 9 of the Naval 
Reserve Act of June 25, 1938, swpra, he is entitled to 15 days’ military 
leave on account of such training duty. See 16 Comp. Gen. 1103, 
wherein it was held that a civilian employee who was a member of 
the Officers’ Reserve Corps of the Army was entitled to military leave 
of 15 days to pursue a course of instruction at an Army service 
school under the provisions of the act of May 12, 1917, 40 Stat. 72. 
Compare 15 Comp. Gen. 633 and 16 id. 953, wherein it was held that 
civilian employees who are members of the National Guard are not 
entitled to military leave for periods of attendance at an Army service 
school, under the provisions of section 80 of the National Defense 
Act of June 3, 1916, 39 Stat. 208, which limits military leave to 
periods of training “on all days during which they shall be engaged 
in field or coast-defense training.” 

The voucher presented with your letter proposes payment to Lieu- 
tenant Commander Shears of $34.30, said amount representing the 
compensation of his civilian position as senior attorney, salary rate 
$4,800 per annum, for 18 hours he is alleged to have worked in his 
civilian position during the period September 16 to September 30, 
1940, during which period he was also attending the Army Industrial 
College under order as a member of the Naval Reserve on active duty 
for training and was in receipt of full active duty pay and allowances 
of his grade or rank. The notation on the pay roll voucher shows 
the hours worked in his civilian position, as follows: 

LWOP 9:00 to 3:30. [1 hour] Sept. 16, 9:00 to 3:30 [1 hour] Sept. 17, 9:00 
to 12 [4 hours] Sept. 18, 9: 00 to 2:30 [2 hours] Sept. 19, 9: 00 to 4: 30 [0 hours] 
Sept. 20, 9: 00 to 11: 00 [2 hours] Sept. 21, 9: 00 to 3:30 [1 hour] Sept. 23, 9: 00 
to 4:30 [0 hours] Sept. 24, 9:00 to 1:00 [2 hours] and 8: 00 to 4:30 Sept. 25, 


9:00 to 4: 30 [0 hours] Sept. 26, 9: 00. to 12: 00 [4 hours] Sept. 27, 9: 00 to 12:00 
{1 hour] Sept. 28, and 9: 00 to 4:30 Sept. 29 and 30 [18 hours]. 
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The order directing Lieutenant Commander Shears to active duty 
for training as a member of the Naval Reserve is presumed to be for 
full time during which period he was in receipt of full pay and 
allowances of his grade or rank. While section 4 of the Naval Re- 
serve Act of June 25, 1938, supra, has been held to allow payment 
of compensation of a civilian position during inactive duty to the 
extent of any annual leave to an employee’s credit, the statute was 
not intended to, and does not authorize, a civilian employee to work 
on active duty in a civilian position and also on active duty for full 
time training or full time active duty as a member of the Naval 
Reserve. In the absence of express statutory authority, active service 
in the military and civilian branches of the Government during the 
same period of time are entirely inconsistent and not authorized. 
See 25 Comp. Dec. 666; 3 Comp. Gen. 40; 16 id. 161; 17 id. 1049; 
18 id. 218; 19 id. 901; decision of November 13, 1940, B-12673, 20 
Comp. Gen. 257, and decisions therein cited. The effect of payment 
of the voucher in question, representing 18 hours’ compensation for 
active duty in his civilian position while also on full active duty for 
training as a member of the Naval Reserve, would be to increase 
this employee’s annual leave or his military leave to the extent of 
18 hours beyond the limitations fixed by statutes and regulations. 

Accordingly, the question presented in the penultimate paragraph 


of your letter is answered in the negative, and since payment on the 
voucher is not authorized, said voucher will be retained in the files 
of this office. 


(B-12600) 
CONTRACTS—MISTAKES—BIDS—PRICE DIFFERENCES 


Ordinarily, in determining whether a Government contracting officer should 
have noted an error in bid because of a variance in prices, no fair compari- 
son can be made where only two widely variant bids are received, there being 
no more reason for considering the low bid too low than for considering 
that a mistake was made by the high bidder in quoting a price too high. 


Comptroller General Warren to the Chairman, United States Maritime Commis- 
sion, November 28, 1940: 


I have your letter of October 18, 1940, as follows: 


I am in receipt of your letter of October 10, 1940, relative to purchase order 
MC-41-349, drawn on the Riggs and Bros. Company, 310 Market Street, Phila 
delphia, Pennsylvania, covering navigating instruments. 

Invitation to bid No. P&S-—1136, covering navigating instruments was issued 
under date of August 16, 1940, to 19 prospective bidders. The above invitation 
included, among other items, ten transparent arm protractors which were to he 
in accordance with Navy Department Specifications No. 18-P 6a. In response 
to this invitation two quotations were received on the item of protractors. 
Award was made under date of August 27, 1940, to the Riggs and Bros. Company, 
low bidder, inasmuch as no exception to the specifications pertaining to the 
protractors was taken by them in their bid. Purchase order MC-41-349, was 
drawn in their favor under date of August 27, 1940, which order included, in 
addition to the protractors, several other items of navigating instruments. 
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Upon receipt of the purchase order the contractor advised this office, in letter 
of August 31, 1940, that a mistake had been made in their quotation for the pro- 
tractors, in that in place of the $4.25 quotation submitted, a “no bid” had been 
intended, and asked that the item be cancelled from their order. In reply to 
this request, dated September 10, 1940, this Commission stated that inasmuch as 
award was made to them in good faith and as a result of competitive bidding, 
this office was without authority to cancel the item from the order. The con- 
tractor was also advised that due to urgent delivery requirements, immediate 
steps were being taken to purchase the protractors from the next low bidder, 
with the excess cost occasioned the Government thereby to be charged to his 
account. 

The above action was taken in view of the fact that due to the time that 
elapsed between the submission of the bid and the acknowledgment of the pur- 
chase order drawn in response to that bid, the contractor did not call it to the 
attention of this office that an error had been made. When the matter was 


called to our attention the pertinent papers involved had reached the stage 
where recall of same was impracticable. 


In accordance with request, there is attached hereto copy of bid of Riggs and 
Bros. Company which incorporates the specifications referred to, together with 
abstract of bids received and letters referred to above. 

Examination of the enclosures transmitted with your letter shows 
that invitation No. P&S-1336, referred to in your letter as No. P&S- 
1186, covered ten items of navigational instruments for use on ten 
designated cargo vessels being constructed for the account of the 
United States Maritime Commission, one-tenth of the total quantity 
of each item being for use on each vessel. The invitation declared 
that time was to be considered as the essence of the contract, and 
that no bid would be considered that fixed delivery so that the instru- 
ments would reach destination later than September 15, 1940, in the 
case of MC hulls 67 and 79 or later than October 1, 1940, in the case 
of MC hulls 68 and 80. Riggs & Bro. submitted bids on eight items 
and on August 27, 1940, was awarded four items amounting to 
$131.50, less prompt payment discount, including, under item 7, ten 
protractors, three-arm transparent, mark II, conforming to Navy 
Specification 18-P6a, at a price of $425 each. Thereafter, in a 
etter da ugus signe mi . Hoskins for Riggs 
letter dated August 31, 1940, signed by Emily M. Hoskins for Rigg 
& Bro., the Commission was advised as follows: 

Your order MC-41-349 received August 30th, 9 a. m. 

Referring to this order, Mr. Riggs having gone on vacation August 19th, signed 
the quotation and left prices for me, his secretary, to fill in. In doing so I 
quoted on the protractors that we furnished on your orders MC-39-264 and 
MC These were the three arm transparent, but not the mark II Navy type. 
I should have put No Bip or specified the protractor I bid on. 

Will you kindly omit this in the order given us or advise accordingly. 

In reply of September 10, 1940, to the contractor, the Chief of 
the Purchase & Sales Section of the Commission stated : 

Subject: Purchase order MC-41-349. 

Reference is made to your letter of August 31, 1940, relative to your inability 
to deliver the Navy type protractors covered by the subject purchase order, and 
your desire to have same cancelled from our order. 

Inasmuch as the award for above-mentioned protractors was made your com- 
pany in good faith and as a result of competitive bidding, this office is unable 
to cancel the protractors from the subject purchase order. 


In view of the foregoing, and of the urgent delivery requirements, immediate 
steps are being taken to purchase the protractors from the next low bidder, 
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with the excess costs occasioned the Government thereby charged to your 
account. 


It appears from other evidence of record that the protractors were 
purchased from Keuffel & Esser, the only other bidder on item 7, at 
its bid price of $12.50 each, and that the resulting’ excess cost of 
$83.35 was collected by deduction from the amount otherwise due 
Riggs & Bro. for the items which it furnished under its accepted 
bid. 

Since the contract had been awarded to Riggs & Bro. before there 
was any allegation of error, the question here involved is not whether 
the contractor made a bona fide mistake in the preparation of its 
bid, but whether, nevertheless, a legal and binding contract was 
formed by the acceptance of the bid. There was no error apparent 
on the face of the contractor’s bid on item 7. While there is a con- 
siderable difference between the low bid in the amount of $4.25 each 
and the only other bid in the amount of $12.50 each, ordinarily no 
fair comparison with other bids can be made where only two widely 
variant bids are received, there being no more reason for considering 
the low bid too low than for considering that a mistake was made by 
the high bidder in quoting a price too high. 

Since the mistake was not mutual and was nof alleged until after 
acceptance of the bid, there would appear no legal basis for relieving 
the contractor from the obligation imposed upon it by the acceptance 
in good faith of its bid, or for the refund of the amount apparently 
collected as excess cost by reason of the contractor’s default on item 
7. See United States v. New York & Porto Rico Steamship Co., 239 
U.S. 88; United States v. Purcell Envelope Co., 249 U.S. 313; Amer- 
ican Smelting & Refining Co. vy. United States, 259 U. 8. 75; Ameri- 
can Water Softener Co, v. United States, 50 Ct, Cls. 209; 7 Comp. 
Gen. 414; 11 éd. 473; 15 id. 288; 18 id. 28; id. 942. 

The papers are returned herewith. 








(B-13192) 


OFFICERS AND EMPLOYEES—HOLDING TWO POSITIONS—EFFECT OF 
STATUTORY INELIGIBILITY PROVISION 


The rule that where the holding of two offices is forbidden by a constitutional 
or statutory provision the acceptance of a second office is regarded as a 
resignation or relinquishment of the first office is not for application where 
a constitutional or statutory provision declares that persons holding one 
office shall be ineligible for another, the rule in this situation being that 
the prohibition incapacitates or disqualifies the incumbent of the first 
office from holding the second, and that an attempted appointment to the 
second is without legal effect. 

Since a United States Commissioner was not eligible for appointment as con- 
ciliation commissioner by reason of the terms of sections 35 and 75 of the 

Bankruptcy Act of July 1, 1898, as amended (11 U. 8. C. 68 and 208), an 

attempt to appoint her a conciliation commissioner did not confer a de 

jure title to that office or affect her de jure title to the office of United States 
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Commissioner, and, hence, she is entitled to the fees earned in the latter 
office but has no legal claim against the Government for compensation as 
a conciliation commissioner. 


Decision by Comptroller General Warren, November 28, 1940: 

In connection with the settlement of the claim of Anna M. Paul 
for fees in the aggregate amount of $275 for services rendered as 
conciliation commissioner during the period July 15, 1939, to June 
3, 1940, there is for decision the question as to the right of Mrs. Paul 
to be compensated for such services in view of the statutory pro- 
visions relating to the appointment of referees in bankruptcy and con- 
ciliation commissioners and the fact that she was appointed to the 
office of conciliation commissioner while holding the office of United 
States Commissioner, it appearing that she continued to discharge 
the duties of United States Commissioner during the period here 
involved. 

While it is a generally accepted rule of law that where the holding 
of two offices is forbidden by a constitutional or statutory provision 
the acceptance of a second office is regarded as a resignation or re- 
linquishment of the first office, nevertheless—although apparently not 
taken into consideration in a decision of this office dated October 22, 
1921, Appeal No. 37602—it appears to be equally well settled that 
said rule is not for application where the constitutional or statutory 
provisions involved declare that persons holding one office shall be 
ineligible for appointment to another, the rule for application in 
this latter situation being that such a prohibition incapacitates or 
disqualifies the incumbent of the first office from holding the second, 
and that any atempted appointment to or acceptance of the second 
office is without legal effect. See 46 Corpus Juris 947 and cases 
cited therein. Also, see Mechem’s Public Officers, sections 428 and 
429; and Throop’s Public Officers, section 32. 

An apt statement with respect to the distinction which is made 
between the effect of the two types of constitutional or statutory 
provisions appears in the case of McWilliams v. Neal et al. (1908), 
130 Ga. 733, 61 S. E. 721. In that case the Supreme Court of 
Georgia said: 

* * * Pargraph 7 of section 4, article 3, of the constitution of this State 
(Civil Code, section 5754) is as follows: “No person holding a military com- 
mission, or other appointment or office having any emolument or compensation 
annexed thereto, under this State, or the United States, or either of them, except 
justices of the peace and officers of the militia, nor any defaulter for public 
money or for any legal taxes required of him, shall have a seat in either house.” 
The paragraph of the constitution from which the above is taken relates to 
the eligibility of members of the General Assembly. It does not merely render 
membership in that body incompatible and inconsistent with the holding of any 
of the other offices mentioned, and not falling within the exception contained 
in the paragraph quoted, nor is it a mere provision against the holding of two 
offices at the same time; but it is, in effect, a provision that a person holding 
one of the other offices referred to in that paragraph shall be ineligible to 


membership in either house of the General Assembly, and that being the case; 
the effect upon the person holding at the time of his election to the General 
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Assembly another State office is quite different from what it would have been 
had the provision merely been against the holding of both offices; for in the 
latter case the effect would have been to oust the person elected to the 
General Assembly, and taking his seat by virtue of such election from the 
office previously held. But where ineligibility to the second office results from 
the holding of a prior office, then the result is that the election to the second 
office is void and his right to hold the other remains unaffected. * * * 


The statutory provisions here for consideration are section 35 of 
the Bankruptcy Act of July 1, 1898, as amended June 22, 1938, 52 
Stat. 857 (11 U.S. C. 63) and section 75 of said act, as added by the 
act of March 3, 1933, 47 Stat. 1470 (11 U. S. C. 203). 

Section 35 provides: 

* * * Individuals shall not be eligible to appointment as referees unless 
they are (1) competent to perform the duties of a referee in bankruptcy; (2) 
not holding any office of profit or emolument under the laws of the United 


States or of any State other than commissioners of deeds, justices of the peace, 
masters in chancery or notaries public * * *. 


Section 75 provides: 


* * * No individual shall be eligible to appointment as a conciliation com- 
missioner unless he is eligible for appointment as a referee * * * 


When applied to the facts in the instant case, it is apparent that 
said statutory provisions prohibit the appointment of any person 
as conciliation commissioner while he or she is holding the office of 
United States Commissioner; and since the record shows that the 
present claimant was functioning as a regularly appointed United 


States Commissioner at the time the District Court of the United 
States for the Eastern District of North Carolina attempted to 
appoint her as a conciliation commissioner, there appears no room for 
doubt that she was ineligible for appointment to the latter office and 
that such appointment could not confer upon her a de jure title to 
that office. Cf. 23 Comp. Dec. 336. Also, the fact that the claimant 
resigned from the office of United States Commissioner effective June 
24, 1940, is of no consequence in the determination of the question 
here presented, for, aside from any other consideration, the record 
shows that the services for which she now claims compensation as 
conciliation commissioner were performed prior to that date and that 
she was actually discharging her duties as a United States Commis- 
sioner as late as June 15, 1940. 

Upon a consideration of the above mentioned matters it must 
be concluded that, the attempted appointment of the claimant to 
the office of conciliation commissioner being invalid, her status as a 
conciliation commissioner was merely that of a de facto officer. Cf. 
In re Fox West Coast Theatres (C. C. A. 9) (1938), 88 F. (2d) 212, 
230. It is a well settled rule that one claiming compensation as an 
officer of the United States must prove his or her legal title to the 
office and that a de facto officer can have no legal claim against the 
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Government for compensation for services rendered as such. 3 
Comp. Gen. 1012; 10 Comp. Dec. 554; 9 id. 167; Romero v. United 
States, 24 Ct. Cls. 331, and cases cited therein. Consequently, there 
is no authority of law for compensating Mrs. Paul for services 
rendered as conciliation commissioner. 

However, a necessary corollary to the conclusion that the attempted 
appointment of Mrs. Paul as conciliation commissioner was invalid 
is that such appointment had no effect upon her status as a United 
States Commissioner and that she retained a de jure title to that 
office until June 24, 1940. Cf. 23 Comp. Dec. 336. Such being the 
case, Mrs. Paul is entitled to receive such lawful fees as she may 
have earned as United States Commissioner. 

The questions involved are decided accordingly. 


(B-13566) 


PAY—FLYING CADETS—EFFECT OF LIMITATION RELATING TO 
ENLISTED MEN GENERALLY 


Section 12 (a) of the Selective Training and Service Act of 1940, fixing rates of 
pay of enlisted men of the Army and Marine Corps generally of the seven 
pay grades therein enumerated, does not affect existing special provisions 
of law applicable exclusively to flying cadets, and the provision in said sec- 
tion limiting enlisted men’s monthly pay to $21 for the first four months 
of their first enlistment period has no application to the rate of pay of such 
cadets. 


Assistant Comptroller General Elliott to Maj. G. A. Summa, United States 
Army, December 2, 1940: 


There has been received by first indorsement from the Chief of 
Finance dated November 16, 1940, your letter of October 28, 1940, 
with enclosure, as follows: 


There is forwarded herewith, for a decision in advance of payment, the claim 
of Flying Cadet Francis J. Pope, 6561686. Flying Cadet Detachment, Randolph 
Field, Texas, for pay for the period October 1 to October 31, 1940, in the amount 
of $75.00, which was submitted to the undersigned, a disbursing officer, for 

ent. 

Doubt is entertained as to whether claimant is entitled to payment at the rate 

of $75.00 per month or $21.00 per month for the period October 1 to October 23, 
inclusive, 1940, during which period claimant had served less than four months 
during his first enlistment period. This doubt is based upon the provisions of 
Section 12 (a), Selective Training and Service Act of 1940, approved September 
16, 1940, a portion of which reads as follows: * * * except that the monthly 
base pay of enlisted men with less than four months service during their first 
enlistment period and of enlisted men of the seventh grade whose inefficiency or 
other unfitness had been determined under regulations prescribed by the Secre 
tary of War, and the Secretary of the Navy, respectively, shall be $21. * * 
A flying cadet, is, by the act of July 11, 1919, 41 Stat. 109, given the status of an 
enlisted man in the Army, according to decision A-34397, 10 Comp. Gen. 264, 
December 11, 1930. Deduction for the maintenance of the United States Soldiers’ 
Home, under the act of February 13, 1936 (49 Stat. 1137), is made from the pay 
of a flying cadet, in view of the above quoted decision. 

Decision is further requested as to the date upon which an enlisted man 
changes from the pay of $21.00 per month to the higher rate of pay. Does he 
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receive the higher or lower rate of pay on the date he actually completes four 
months service on his first enlistment period? 

The act of July 11, 1919, 41 Stat. 109, provided, in pertinent part, 
as follows: 

The Secretary of War is hereby authorized and directed to establish and 


maintain at one or more established flying schools courses of instruction for 
aviation students. 

Aviation students shall be enlisted in or appointed to the grade of flying cadet, 
Air Service, which grade is hereby established: Provided, That the total number 
of flying cadets shall not at any time exceed one thousand three hundred. The 
base pay of a flying cadet shall be $75 per month, including extra pay for flying 
risk as provided by law. The ration allowance of a flying cadet shall not exceed 
= et day, and his other allowances shall be those of a private, first class, Air 

ce. 


Upon completion of a course prescribed for flying cadets, each flying cadet, if 
he so desire, may be discharged and commissioned as a second lieutenant in the 
Officers’ Reserve Corps: Provided, That the Secretary of War is authorized to 
discharge at any time any flying cadet whose discharge shall have been recom- 
mended by a board of not less than three officers. 

Extensive regulations governing the general eligibility requirements, 
qualifications, etc., for flying cadets are published in Army Regula- 
tions No. 615-160, the latest dated June 20, 1938. 

Section 18 of the act of June 4, 1920, 41 Stat. 768, amending section 
18 (a) of the act of June 3, 1916, created an Air Service consisting, 
among other personnel, of 16,000 enlisted men, including not to exceed 
2,500 flying cadets, such part of whom as the President may direct 
being formed into tactical units organized as he may prescribe, with 
a proviso that nothing contained in that act shall be construed as 
amending existing provisions of law relating to flying cadets. 

Section 4 (b) of the same act, 41 Stat. 761, provided that on and 
after July 1, 1920, the grades of enlisted men shall be such as the 
President may from time to time prescribe with monthly base pay 
beginning at $74 for the first grade to $30 for the seventh grade. Sec- 
tion 4 (b) repealed existing law for continuous service pay to take 
effect July 1, 1920, and provided that enlisted men thereafter should 
receive a 10 per centum increase for each 5 years’ service, not exceed- 
ing 40 percent, with a further provision, under regulations of the 
Secretary of War, that enlisted men of the sixth and seventh grades 
may be rated as specialists and receive extra pay per month from $25 
to $3. The monthly base pay of enlisted men of the Army of the seven 
pay grades was again fixed by section 9 of the act of June 10, 1922, 
42 Stat. 629, beginning with $126 for enlisted men of the Army of the 
first. grade to $21 for enlisted men of the seventh grade, with pay for 
specialist ratings as therein provided. Section 21 of the act, 42 Stat. 
633, provided that nothing therein shall operate to change in ahy way 
existing laws or regulations governing the pay and allowances of 
flying cadets. 

Section 2 of the act of July 2, 1926, 44 Stat. 780, amending section 
13 (a) of the National Defense Act as previously amended, created an 
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Air Corps to consist, among others, of 16,000 enlisted men, including 
not to exceed 2,500 flying cadets, with a proviso that nothing therein 
shall be construed as amending existing provisions of law relating to 
flying cadets. 

The limitation upon the number of enlisted men and flying cadets 
contained in section 18 (a) of the National Defense Act, as amended 
10 U. S. C. 291, was removed by a provision contained in the Military 
Appropriation Act, 1941, approved June 13, 1940, under “Pay of the 
Army.” 

Section 12 of the Selective Training and Service Act of 1940, Public 
No. 783, approved September 16, 1940, provides as follows: 


Seo, 12. (a) The monthly base pay of enlisted men of the Army and the Marine 
Corps shall be as follows: Enlisted men of the first grade, $126; enlisted men of 
the second grade, $84; enlisted men of the third grade, $72; enlisted men of the 
fourth grade, $60; enlisted men of the fifth grade, $54; enlisted men of the sixth 
grade, $36; enlisted men of the seventh grade, $30; except that the monthly base 
pay of enlisted men with less than four months’ service during their first enlist- 
ment period and of enlisted men of the seventh grade whose inefficiency or other 
unfitness has been determined under regulations prescribed by the Secretary of 
War, and the Secretary of the Navy, respectively, shall be $21. The pay for 
specialists’ ratings, which shall be in addition to monthly base pay, shall be as 
follows: First class, $30; second class, $25; third class, $20; fourth class, $15; 
fifth class, $6; sixth class, $3. Enlisted men of the Army and the Marine Corps 
shall receive, as a permanent addition to their pay an increase of 10 per centum 
of their base pay and pay for specialists’ ratings upon completion of the first four 
years of service, and an additional increase of 5 per centum of such base pay 
and pay for specialists’ ratings for each four years of service thereafter, but 
the total of such increases shall not exceed 25 per centum. Enlisted men of the 
Navy shall be entitled to receive at least the same pay and allowances as are 
provided for enlisted men in similar grades in the Army and Marine Corps. 

(b) The pay for specialists’ rating received by an enlisted man of the Army 
or the Marine Corps at the time of his retirement shall be included in the com- 
putation of his retired pay. 

(c) The pay of enlisted men of the sixth grade of the National Guard for 
each armory drill period, and for each day of participation in exercises under 
sections 94, 97, and 99 of the National Defense Act, shall be $1.20. 

(d) No back pay or allowances shall accrue by reason of this Act for any 
period prior to October 1, 1940. 

(e) Nothing in this act shall operate to reduce the pay now being received 
by any retired enlisted man. 

(f) The provisions of this section shall be effective on and after October 1, 
1940. Thereafter all laws and parts of laws insofar as the same are Inconsistent 
herewith or in conflict with the provisions hereof are hereby repealed. 


The effect of section 12 (a) of the act of September 16, 1940, was 
to amend section 9 of the act of June 10, 1922, 42 Stat. 629, so as to 
provide different monthly base pay rates for enlisted men of the Army 
and Marine Corps for certain of the seven pay grades theretofore 
established, the primary purpose of the section being to equalize their 
pay with the rates theretofore provided for enlisted men of the Navy 
under section 10 of the act of June 10, 1922, 42 Stat. 630, and, among 
other things, modifying the per centum increase for longevity pay 
previously provided for such Army and Marine Corps enlisted men. 
The provisions of section 12 (a) in plain language are directed to 
rates of pay of the enlisted men of the Army and Marine Corps gen- 
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erally of the seven pay grades therein enumerated and are not intended 
to affect existing special provisions of law applicable exclusively to 
flying cadets. 

While this office and the former Comptroller of the Treasury have 
held that flying cadets have an enlisted status, it has never been held 
nor intimated that the pay and allowances of these flying cadets were 
assimilated to the pay and allowances of enlisted men generally. 

In the same act that originally established the grade of flying cadet, 
41 Stat. 109, provision was made for continuing in force the temporary 
increases provided by section 10 of the act of May 18, 1917, 40 Stat. 
82, and there was presented to the former Comptroller of the Treasury 
the question whether flying cadets were entitled to such increase in 
pay. After citing the pertinent provisions of law then in effect, it 
was stated in decision dated March 6, 1920, 26 Comp. Dec. 727 as 
follows (728-729) : 

While aviation students are given the grade of “flying cadet” and the status 
of enlisted men while undergoing training, they may be discharged if they 
so desire upon completion of the prescribed course. They are enlisted men, 
but when enlisted from civil life they are enlisted for a specific purpose, to 
train for flying, and for an indefinite period; whether enlisted from civil life 
or appointed from an enlisted grade of the Army, upon completion of the pre- 
scribed course they are entitled to discharge; a somewhat different status from 
that of the great body of enlisted men of the Army. 

The provision for the permanent pay of enlisted men generally of the Army 
is general legislation, while the provision for flying cadets is specific, and any 
doubt which arises in connection with these two provisions must, I think, be 
determined by the rule of construction that the more specific of two provisions 
of law must be controlling. 6 Comp. Dec. 960. A consideration of the purpose 
of the legislation in the light of this rule indicates that the base rate of pay 
for flying cadets is not fixed with reference to the temporary increases in the 
pay of enlisted men of the Army authorized in the act of May 18, 1917, and made 
permanent by the act creating the grade of flying cadet. 26 Comp. Dec. 612. 

I am of opinion, therefore, that the specific provision made for the pay of 
flying cadets is exclusive and is not modified by the provision in the same act 
making the temporary rates of pay theretofore authorized for enlisted men of 
the Army the permanent rates for such enlisted men; and that the base pay of 
flying cadets is that fixed by the statute without the addition of the temporary 
increases, how made permanent, contained in the act of May 18, 1917. 

Tt has been held, also, that the pay and allowances specially fixed for 
them by the act of July 11, 1919, supra, are not subject to increase for 
qualification in the use of arms prescribed for use in the Air Corps 
for which they have been enlisted. 15 Comp. Gen. 195. It appears 
plain from what has been stated that the provisions of section 12 (a) 
of the Selective Training and Service Act of 1940 are applicable to 
the pay rates of enlisted men of the Army and Marine Corps belonging 
to and falling within one of the seven grades established in section 9 
of the act of June 10, 1922, supra. The provisions applicable to 
flying cadets are not affected by the provision contained in section 
12 (a) fixing pay rates for the seven enlisted grades of the Army and 
Marine Corps. The rule is well stated by Justice Brewer in Rodgers 


v, United States, 185 U.S. 87,46 L. Ed, 816, as follows: 
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It is a canon of statutory construction that a later statute, general in its terms 
and not expressly repealing a prior special statute, will ordinarily not affect 
the special provisions of such earlier statute. In other words, where there are 
two statutes, the earlier special and the later general—the terms of the general 
broad enough to include the matter provided for in the special—the fact that the 
one is special and the other is general creates a presumption that the special is 
to be considered as remaining an exception to the general, and the general will 
not be understood as repealing the special, unless a repeal is expressly named, 
or unless the provisions of the general are manifestly inconsistent with those 
of the special. * * * 

The exception in section 12 (a) relative to the $21 per month rate 
of pay for enlisted men of the Army under the conditions therein 
stated is merely coextensive with its antecedent; it has reference only 
to the enlisted man for whom rates of pay were established in the enact- 
ing clause and may not reasonably be construed as having any appli- 
cation to flying cadets or the rate of pay of flying cadets. 

Payment of the voucher returned herewith is authorized, if other- 
wise correct. 

In view of the foregoing, answer to the question contained in the 
last paragraph of your letter is not required. However, you may 
be informed that the $21 monthly rate of pay remains applicable until 
midnight of the day of completion of four months’ service, plus any 
time lost, which is not counted for service, unless that rate is continued 


by reason of inefficiency or other unfitness as determined under 


regulations prescribed by the Secretary of War or the Secretary of 
the Navy. 


(B-13700) 
ASSIGNMENT OF CONTRACT PAYMENTS 


The Assignment of Claims Act of 1940, authorizing, under specified conditions, 
the assignment of moneys due or to become due under Government contracts, 
does not authorize the assignment of the contract itself, and hence, it is the 
contractor’s, and not the assignee’s, responsibility to execute required cer- 
tificates on vouchers, invoices, etc,, having reference to material facts incident 
to performance of the contract and establishing the right to payment. 

Where there is a valid assignment of moneys payable under a Government 
contract, as authorized by the Assignment of Claims Act of 1940, there is 
no necessity for a specific claim therefor from the assignee, but the voucher, 
invoice, or other data in support of a payment direct to the assignee should 
clearly indicate that the contractor recognizes the assignment, its validity, 
and the right of the assignee to receive payment. The form or means of 
indicating such recognition is not material insofar as the General Accounting 
Office is concerned, 

There is no objection to administrative instructions to the effect that the “true 
copy of the instrument of assignment,” which the Assignment of Claims Act 
of 1940 requires an assignee of Government contract payments to file with 
specified offices and persons, may consist of (1) a duplicate original, (2) 
a complete photostatiec copy of the original, or (3) a certified true copy of 
the original, However, with respect to certified copies, it would aupeer 
desirable that the certificate be executed by a notary public or other officer 
authorized by law to administer oaths. 
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Comptroller General Warren to the Federal Works Administrator, December 
2, 1940: 


I have your letter of November 28, 1940, as follows: 


Reference is made to the “Assignment of Claims Act of 1940,” approved Octo- 
ber 9, 1940 (Public, No. 811, 76th Congress), a copy of which is attached for your 
convenient reference. 

Where moneys due under a contract have been assigned in accordance with 
this law, the question arises as to the procedure to be followed in making pay- 
ments under the contract with particular reference to the matter of whether the 
assignee, as well as the contractor, is required to execute certificates on vouchers, 
invoices, or other similar documents submitted for payment. It will be appre- 
ciated if you will advise this Agency as to whether such certificates must be 
signed by the assignee in each case, and if so what form,of certificate. will be 
satisfactory to your office. 

Referring to proviso No. 4 of the act, requiring that the assignee “shall file 
written notice of the assignment together with a true copy of the instrument of 
assignment with” the agencies specified, please advise whether the following 
instruction would be appropriate: 

“To the original (but not the copies) of each notice of assignment there 
should be attached one true copy of the instrument of assignment. This may 
consist of (a) a duplicate original containing all the signatures, seals, acknowledg- 
ments, ete., which appear on the original, (b) a complete photostatic copy of the 
original, or (c) a certified copy of the original, provided that such copy is 
accurate and complete in all respects, including signatures, seals, acknowledg- 
ments, etc., which may be typewritten.” 

With respect to the certification of a copy of the original assignment, do you 
consider it necessary that such certificate be executed by a Notary Public or 
other officer authorized by law to administer oaths. 


The Assignment of Claims Act of 1940, Public, No. 811, Seventy- 
sixth Congress, approved October 9, 1940, provides: 


That sections 3477 and 3737 f the Revised Statutes be amended by adding at 
the end of each such section the following new paragraph: 

“The provisions of the preceding paragraph shall not apply in any case in 
which the moneys due or to become due from the United States or from any 
agency or department thereof, under a contract providing for payments aggre- 
gating $1,000 or more, are assigned to a bank, trust company, or other financing 
institution, including any Federal lending agency : Provided, 

“1.That in the case of any contract entered into prior to the date of approval 
of the Assignment of Claims Act of 1940, no claim shall be assigned without the 
consent of the head of the department or agency concerned ; 

“2. That in the case of any contract entered into after the date of approval 
of the Assignment of Claims Act of 1940, no claim shall be assigned if it arises 
under a contract which forbids such assignment ; 

“3. That unless otherwise expressly permitted by such contract any such 
assignment shall cover all amounts payable under such contract and not already 
paid, shall not be made to more than one party, and shall not be subject to 
further assignment, except that any such assignment may be made to one party as 
agent or trustee for two or more parties participating in such financing; 

“4 That in the event of any such assignment, the assignee thereof shall 
file written notice of the assignment together with a true copy of the instrument 
of assignment with— 

“(a) the General Accounting Office. 

“(b) the contracting officer or the head of his department or agency. 

“(c) the surety or sureties upon the bond or bonds, if any, in connection 
with such contract, and ; 

“(d) the disbursing officer, if any, designated in such contract to make 
payment. 


Notwithstanding any law to the contrary governing the validity of assignments, 
any assignment pursuant to the Assignment of Claims Act of 1940 shall constitute 
a valid assignment for all purposes.” 


an t TH ete ete TS oe — S&S BS OO 


—_ im  i- of 





DECISIONS OF THE COMPTROLLER GENERAL 297 


Any contract entered into by the War Department or the Navy Department may 
provide that payments to an assignee of any claim arising under such contract 
shall not be subject to reduction or set-off, and if it is so provided in such contract, 
such payments shall not be subject to reduction or set-off for any indebtedness 
of the assignor to the United States arising independently of such contract. 

Sec. 2. This act may be cited as the “Assignment of Claims Act of 1940.” 

It is to be observed that the assignment permitted by the said act 
relates to “the moneys due or to become due” under a public contract. 
The act does not authorize assignment of the contract itself, with the 
resultant shift of responsibility for its performance, etc., from the 
contractor to the assignee, consequently, irrespective of an assignment 
by a contractor of “the moneys due or to become due,” the contractor 
is charged with the duty of performing the contract in accordance 
with its terms. Such being the case, it is the responsibility of the 
contractor to execute certificates on vouchers, invoices, etc., as required 
by the contract or otherwise, such certificates having reference to 
material facts incident to performance of the contract and as estab- 
lishing the right to payment—matters which, generally, would not 
be within the knowledge of the assignee—it being considered for all 
practical purposes that no money is due and payable by the United 
States until such certificates are executed by the contractor. Since 
it is the responsibility of the contractor to establish that an amount 
is due and payable under a contract there would appear to be no neces- 
sity or requirement for a certification in that respect from the assignee. 
As is indicated by your letter, however, once it is established that 
an amount is due and payable under the contract, the question arises 
as to the procedure then to be followed, that is, whether the assignee 
should be required specifically to claim the moneys due, whether pay- 
ment should be made direct to the assignee on the contractor’s usual 
certification, etc. 

There would appear to be no necessity for a specific claim from an 
assignee under a valid assignment for an amount established to be 
due and payable under a particular contract. However, it is to be 
recognized that disputes unknown to the Government may exist between 
the contractor and its assignee in connection with the assignment, 
the consideration or a condition of the assignment may have failed, 
etc. Also, it is to be noted that the assignee, and not the contractor, 
is required to supply to the Government information as to the assign- 
ment, and that a “true copy” of the assignment is required to be 
furnished. Having regard therefor, in order to insure that payments 
are properly made, to prevent frauds upon the United States, and to 
protect the rights of all parties involved, it would appear that the 
voucher, invoice, or other data in support of a payment direct to the 
assignee should clearly indicate that the contractor recognizes the 
assignment, its validity, and the right of the assignee to receive the 
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payment. The form or means of indicating such recognition is not 
material insofar as this office is concerned. For instance, the con- 
tractor’s certification on a voucher in which the name of the assignee 
is shown would suffice for audit purposes. 

There would appear to be no objection to the proposed instruction 
quoted in your letter with respect to the “true copy” of the instrument 
of assignment which the assignee is required to furnish but, with 
respect to example (c), in order to establish clearly that the copy 
of assignment furnished is a “true” copy, it would seem desirable 
that the certificate to that effect be executed by a notary public or 
other officer authorized by law to administer oaths. 


(B-13503) 


DEVICES—LABOR-SAVING—STENOGRAPH MACHINES— 
APPROPRIATION AVAILABILITY 


Stenograph machines, purchased not for the exclusive use of any particular em- 
ployee but for the use of different employees of the Railroad Retirement 
Board, are not personal furnishings such as may not be furnished to em- 
ployees at Government expense but are rather office appliances or labor- 
saving devices for which the Board’s miscellaneous expense appropriation 
(1941) is available. 


Comptroller General Warren to the Chairman, Railroad Retirement Board, 
December 4, 1940: 


I have a letter dated November 15, 1940, from the Controller of your 
Board, as follows: 


Your decision is requested as to whether this Board may purchase from its 
current appropriation a stenograph machine, or whether such machine is con- 
sidered a personal furnishing and within the purview of and prohibited by your 
decisions 2 C. G. 258; 652, and 3 C. G. 433. 

This machine will be used principally by one of the Board’s employees in 
taking stenographic dictation of hearings before the Appeals Council, such steno- 
graphic notes to become a part of the permanent records. 

In the absence of the particular stenographer, or for relief purposes, the ma- 
chine is to be used for the same purpose by another stenographer, who also uses 
this mechanical method of taking stenographic dictation, and both were selected 
from among other employees of the Board for this special work because of the 
advantages that would accrue to the Government in being able, when necessary, 
to have others transcribe readily the dictation taken by a different stenographer. 

It will be appreciated if you will render an early decision on this matter, 


The rule with respect to personal furnishings is stated in 2 Comp. 
Gen. 258, as follows: 


Articles of personal equipment or furnishings for the protection, benefit, com- 
fort, or convenience of employees in the performance of their official duties, such 
as suits, overcoats, raincoats, boots, and gloves, for chauffeurs operating Govern- 
ment automobiles, trucks, or motorcycles, may not, in the absence of specific 
authority of law therefor, be furnished at the expense of the United States, 


In 2 Comp. Gen. 652, it was also held: 


Furnishings—wearing apparel, firearms, ammunition, etc.—are not authorized 
to be purchased and charged under contingent or other appropriations, in the 
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absence of specific statutory provision therefor, if such furnishings are for the 
personal convenience, comfort, or protection of employees, or are such as to be 
reasonably required as a part of the usual and necessary equipment for the work 
on which engaged or for which employed, including uniforms and other equip- 
ment required to be worn or used for purposes of identification, etc., except 
generally such furnishings as are made necessary by the unusual requirements 
of particular field or office work or as partake of the character of “tools of the 
trade.” 


The appropriation for the Miscellaneous Expenses, Railroad Retire- 
ment Board, 1941, act of June 26, 1940, Public, No. 665, provides: 


Miscellaneous expenses (other than salaries) : For all authorized and necessary 
expenditures, other than salaries, of the Railroad Retirement Board in performing 
the duties imposed by law or in pursuance of law, including * * * contract 
stenographie reporting services; office appliances and labor-saving devices; 
* * * 


In view of your representation as to the use to be made of the 
stenograph machine, it appearing that the machine is not for the exclu- 
sive use of any particular employee but may be used by different em- 
ployees of your Board, it may be concluded that they do not constitute 
personal furnishings but are rather office appliances or labor-saving 
devices within the purview of your appropriation. Accordingly, the 
question presented is answered in the affirmative. 


(B-13589) 
CONTRACTS—DAMAGES—LIQUIDATED—EXTENSIONS OF TIME 


Where a contract provides that the contracting officer may extend the time for 
performance if notice of delay is given by the contractor within 10 days from 
the beginning of the cause of delay, unless, priog to the date of final settle- 
ment of the contract, the contracting officer shall, with the approval of the 
head of the department, grant a further period of time for such notice, the 
action of an authorized representative of the head of the department in 
granting an extension, pursuant to a request made subsequent to the 10-day 
period, but during the life of the contract, based on findings and recommenda- 
tions of the contracting officer, waived the 10-day notice requirement, and 
liquidated damages deducted for the period of the extension may be refunded. 


Comptroller General Warren to Captain Martin Lantau, United States Army, 
December 5, 1940: 

There was received by reference from the Chief of Finance, your 
letter dated November 1, 1940, with enclosures, requesting decision 
as to whether you are authorized to make payment of a voucher 
stated in favor of the Manhattan Construction Co., Muskogee, Okla., 
for the remission of liquidated damages, amounting to $222, deducted 
in making payment for the construction of powder and ammunition 
magazines under contract No. W-6579-qm-34, dated October 18, 1939. 

Under the terms of the cited contract the contractor agreed, for 
the consideration recited therein, to furnish the materials and per- 
form all work incident to the construction and completion of two 
powder magazines and seven ammunition magazines at the Savanna 
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Ordnance Depot, Illinois, to be in strict accordance with the appli- 
cable specifications, schedules and drawings, made a part thereof. 
Work under the contract was to have been commenced within 15 
calendar days after receipt of notice to proceed and to have been com- 
pleted within 270 calendar days after receipt of such notice, to wit, 
on or before July 16, 1940. Paragraph SC-2 of the specifications 
provided for the assessment of liquidated damages at the rate of 
$6 per building for each calendar day of delay in completion of the 
necessary work. It appears that the contract time for completion 
was extended 7 calendar days by the issuance of change order “B,” 
dated July 15, 1940, and 30 additional days by an extension order 
issued by the Quartermaster General under date of April 10, 1940. 

You question the validity of the 30-day extension granted in the 
order of April 10, 1940, for the reason that the contractor failed to 
make application therefor within 10 days from the commencement 
of the delay, as provided for in article 9 of the contract, and because 
of the doubt which existed as to whether the alleged severe and un- 
usual weather conditions, made the subject of the contractor’s request, 
dated April 1, 1940, afforded a proper basis for an extension of the 
performance period. Therefore, in making payment for the work 
performed under the above contract, you did not give effect to the 
30-day extension granted in the order of April 10, 1940, but made a 
deduction of $222 as liquidated damages. 

While the record as submitted by you does not indicate the date 
on which the project was actually completed, nor the total amount 
of liquidated damages imposed because of ‘delays in the completion 
thereof, it is understood that the allowance of the 30-day extension 
granted in the order of April 10, supra, will operate to relieve the 
contractor of the damage assessment represented by the voucher sub- 
mitted with your letter of November 1,' 1940. 

The circumstances which gave rise to the issuance of the extension 
order of April 10, 1940, are as follows: Realizing the risk incident to 
the pouring of concrete in cold weather and the inpracticability of 
protecting such concrete work with temporary heat, due to the loca- 
tion of the project within the restricted ammunition area, where fires 
of all description are prohibited, the contractor was forced to abandon 
operations during the period December 6, 1939, to March 28, 1940. By 
letter dated April 1, 1940, application was: made to the Constructing 
Quartermaster, Savanna Ordnance Depot, for an extension of 30 days, 
due to the above conditions, whereupon the matter was brought to 
the attention of the Quartermaster General, who, in his capacity as 
the authorized representative of the Secretary of War, within the 
contemplation of article 9 of the contract, extended the contract time 
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for performance by 30 days, advising the contractor in the extension 
order of April 10, supra, as follows: 


* * * due to severe and extreme weather conditions and the fact that you 


were not permitted to furnish temporary heat because the use of any type of 
fire in the ammunition area is restricted by the Government to the fullest extent, 
you are advised that an investigation by this office has disclosed that work on 
the project as a whole was delayed thirty (30) calendar days as a result thereof. 

Under the provisions of article 9 the completion time of contract No. 
W 6579-qm-34 is hereby extended thirty (30) calendar days beyond the com- 
pletion date stipulated therein. 


Article 9 of the instant contract provides, in pertinent part, as 
follows: 

* * * Provided, That the right of the contractor to proceed shall not be 
terminated or the contractor charged with liquidated damages because of any 
delays in the completion of the work due to unforeseeable causes beyond the 
control and without the fault-or negligence of the contractor, including, but not 
restricted to, acts of God, or of the public enemy, acts of the Government, acts 
of another contractor in the performance of a contract with the Government, 
fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, and 
unusually severe weather or delays of subcontractors due to such causes, if the 
contractor shall within 10 days from the beginning of any such delay (unless the 
contracting officer, with the approval of the head of the department or his duly 
authorized representative, shall grant a further period of time prior to the date 
of final settlement of the contract) notify the contracting officer in writing of the 
causes of delay, who shall ascertain the facts and the extent of the delay and 
extend the time for completing the work when in his judgment the findings of 
fact justify such an extension, and his findings of fact thereon shall be final 
and conclusive on the parties hereto subject only to appeal, within 30 days, by 
the contractor to the head of the department concerned, or his duly authorized 
representative, whose decision on such appeal as to the facts of delay and the 
extension of time for completing the work shall be final and conclusive on the 
parties hereto. 

In his second indorsement to the Chief of Finance dated May 10, 
1940, the Quartermaster General invited attention to the language 
of article 9, supra, which qualifies the 10-day notice requirement by 
allowing the contracting officer, with the approval of the head of the 
department, or of his duly authorized representative, to grant a further 
period of time “prior to the date of final settlement of the contract.” 
It is also pointed out therein that since the extension order of April 10 
was executed by the Quartermaster General, who was the duly author- 
ized representative of the head of the department, within the meaning 
of article 9, and since the issuance of the order was based upon the 
specific findings and recommendation of the contracting officer, the 
failure of the contractor to serve notice within 10 days from the begin- 
ning of the delay did not constitute a bar to the granting of the exten- 
sion in this instance. In connection therewith, while the available 
record does not contain the findings and recommendations of the con- 
tracting officer upon which the Quartermaster General presumably 
based his action in granting the 30-day extension, there can be little 
doubt but that such finding was actually prepared and submitted to 


the Quartermaster General for signature, particularly in view of the 
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disclosures made in the second and third paragraphs of the contracting 
officer’s fourth indorsement of June 6, 1940, wherein the Chief of 
Finance was advised as follows: 

2. In similar cases this office has deemed it inadvisable to make final decisions 
upon request for extension of time due to unusually severe weather as pro- 
vided for in article 9 of the contract, until the work authorized by the contract 
had been substantially completed. This method of handling such requests seems 
to be required because in many instances the delays caused the contractor be- 
cause of unusually severe weather encountered near the beginning of the contract 
period have been wholly or partially offset by favorable weather conditions 
as performance of the contract progressed. Due to these factors, this office 
has not insisted upon strict compliance with the 10-day provision in article 9 of 
the contract to the effect that written notice of the delays be given to the Con- 
tracting Officer at the very outset of unusually severe weather. 

3. The administration of the present contract seemed to require the action 
outlined in the preceding paragraph. Therefore, when the request for an exten- 
sion of thiry (80) calendar days by the Manhattan Construction Company of 
April 1, 1940, was submitted by the Constructing Quartermaster, all of the facts 
were duly considered and an extension order was prepared for execution by 
the duly authorized representative of the head of the department which embodied 
the conclusions of fact by the Contracting Officer. 

Under a strict interpretation of the terms of article 9, swpra, and 
in the particular circumstances related herein, it is apparent that any 
attempt on the part of the contracting officer to grant an extension in 
the time for performance without first having secured the approval 
of the Secretary of War, or his duly authorized representative, would 
have been ineffectual and, therefore, in order to avoid any possible com- 
plications which might have arisen through the exercise of his inde- 
pendent discretion in the matter, the contracting officer properly sub- 
mitted his findings of fact and recommendations to the head of the 
department for appropriate action thereon. Such action, having been 
taken in the spirit and language of the contract, and having as its basis 
the specific findings and conclusions of the contracting officer, should 
be given effect strictly according to the express terms of the order. 
See, generally, Penn Bridge Company v. United States, 59 Ct. Cis. 
892, 897; United States v. Gleason, 175 U. S. 588, 602, 607; Pope v. 
United States, 75 Ct. Cls. 436, 447. The action of the contracting officer 
and of the Quartermaster General having been taken during the life 
of the contract involved, and in apparent good faith, it is concluded 
that the 10-day notice requirement specified in article 9, supra, was 
automatically waived by the consideration of the contractor’s re- 
quest and the granting of the extension order, in view of which there 
appears no proper basis for now questioning the validity of the action 
taken in the premises. See Maryland Steel Company v. United States, 
235 U. S. 451; Pope v. United States, supra. 

Accordingly, the voucher is returned herewith, with the advice that 
payment may be made thereon, if otherwise correct. 
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(B-13757) 


PAY—LIMITATIONS—RESERVE OFFICERS’ TRAINING CORPS 
MEMBERS 


Section 47 (c) of the National Defense Act, as amended, providing that members 
of Reserve Officers’ Training Corps attending advanced course camps 
shall be paid at the rate prescribed for soldiers of the seventh grade of the 
Regular Army, contemplates payment at the rate of $30 per month, without 
regard to the exceptions stated in section 12 (a) of the Selective Training 
and Service Act of 1940 limiting to $21 per month the pay of enlisted men of 
the seventh grade with less than four months’ service during their first 
enlistment period or whose inefficiency or other unfitness has been determined 
under applicable regulations. 
Assistant Comptroller General Elliott to the Secretary of War, December 9, 
1940: 


I have your letter of November 30, 1940, as follows: 


The Selective Training and Service Act of 1940, approved September 16, 1940 
(Public, No. 783, 76th Congress), provides in sec. 12a that the monthly base pay of 
enlisted men of the seventh grade shall be $30, “except that the monthly base 
pay of enlisted men with less than four months’ service during their first en- 
listment period and of enlisted men of the seventh grade whose inefficiency or other 
unfitness has been determined under regulations prescribed by the Secretary 
of War, and the Secretary of the Navy, respectively, shall be $21.” 

Sec. 47c¢ of the National Defense Act as amended by the act of June 4, 1920 
(41 Stat. 779), provides in part “That members of the Reserve Officers’ Training 
Corps, or other persons authorized by the Secretary of War to attend advanced 
course camps, shall be paid for attendance at such camps at the rate prescribed 
for soldiers of the seventh grade of the Regular Army.” 

Your decision is therefore requested as to whether Reserve Officers’ Training 
Corps students, while in attendance at training camps, are entitled to receive 
pay at the rate of $30 per month or whether their pay is limited to $21 per month. 

Sections 40 to 47 (c) of the National Defense Act (generally 39 Stat. 
191, et seg., and 41 Stat. 778, et seg.) relate to the establishment and 
conduct of the Reserve Officers’ Training Corps. Section 40, as 
amended, 10 U. S. C. 381, authorizes the President to establish and 
maintain in civil educational institutions units of the Reserve Officers’ 
Training Corps—a senior division to be organized in universites, col- 
leges, etc., and a junior division to be organized in other public and 
private eductional institutions. Other sections (10 U. S. C. 382, e¢ 
seq.) provide for the conduct of the Reserve Officers’ Training Corps, 
the assignment of personnel for instruction, the requirements as to 
eligibility for membership, the establishment and maintenance of 
Reserve Officers’ Training Corps camps (10 U. S. C. 441) and section 
47 (c) (10 U. S. C. 387) provides that when any member of the senior 
division of the Reserve Officers’ Training Corps has completed two 
academic years of service in that division and has been selected for 
advanced training, together with the other requirements of the statute, 
and has agreed in writing to pursue the course in camp training pre- 
scribed by the Secretary of War, he may be furnished, at the expense 
of the United States, commutation of subsistence at such rate, not 
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exceeding the cost of garrison ration of the Army, as may be fixed 
by the Secretary of War during the remainder of his service in the 
Reserve Officers’ Training Corps not exceeding two years, and con- 
cludes with the proviso (10 U. S. C. 443) as quoted in your letter. 
Reserve Officers’ Training Corps camps are provided for in section 
47 (a) (10 U.S. C. 441) and contemplate camps to be maintained for 
a period of not more than six weeks in any one year except in time 
of actual or threatened hostilities. 

Section 12 (a) of the act of September 16, 1940, establishes a rate 
of pay of $30 per month for enlisted men of the seventh grade in 
the Regular Army and Regular Marine Corps with the exception 
quoted in your letter. The provision, as applied to enlisted men of 
the Regular Army and Regular Marine Corps, establishes two rates 
of pay, $21 per month being applicable, first, to enlisted men with less 
than four months’ service during their first enlistment period, and, 
second, to enlisted men of the seventh grade whose inefficiency or 
unfitness has been determined as therein prescribed. The conditions 
fixed in the exception obviously are not applicable to members of the 
senior division of the Reserve Officers’ Training Corps who have been 
selected for advanced training—the Reserve Officers’ Training Corps 
students involved in your submission. Such members are not, in 
fact, in the service of the United States but have agreed to take, in 
connection with their college or university instruction, a course in 
military instruction which, under the statute, may lead to a commission 
in the Officers’ Reserve Corps (sec. 47 (b), 10 U. S. C. 354). 

The act of September 16, 1940, establishes a rate of pay for enlisted 
men of the seventh grade in the Regular Army with certain exceptions, 
the exceptions not being applicable to members of the senior division 
of the Reserve Officers’ Training Corps selected for advanced train- 
ing. In these circumstances the provision quoted by you from section 
47 (c) of the National Defense Act contemplates payment of the rate 
of pay established for enlisted men of the seventh grade of the Regu- 
lar Army, $30 per month, without reference to the exception. 


(B~13851) 


CONTRACTS—AWARDS—TIE BIDS—PROPERTY MANAGEMENT 
CONTRACTS OF FEDERAL HOUSING ADMINISTRATION 


In cases where more than one low bid in the same amount is received the procedure 
of making award by lot is proper when the articles or services offered by the 
tie bidders are otherwise on a parity and no advantage would result to the 
Government in making award to any particular one of those bidders, but 
there is no objection to award of a property management contract by the 

Federal Housing Administration to the low tie bidder who is determined by 

the Administrator or hig authorized representative to be best qualified to 

serve the Administration. 
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Comptroller General Warren to the Administrator, Federal Housing Adminis- 
tration, December 9, 1940: 


I have your letter of December 5, 1940, as follows: 


As you know, the Federal Housing Administrator insures mortgages on Rental 
Housing Properties pursuant to the provisions of Section 207 of the National Hous- 
ing Act, as amended. In the event of a default of any such mortgage the mort- 
gagee may obtain the benefits of such insurance by foreclosing upon the mortgaged 
property and conveying the same to the Administrator. Upon acquisition of the 
property invitations are sent to qualified managing agents for bids covering man- 
agement of the particular property. This matter was the subject of our letter to 
you of November 8, 1939, to which you gave reply on November 25, 1939. 

In accordance with this procedure the Administration sent out bids for contracts 
for management of a property known as Alexandrine Court, Inc., located in 
Shreveport, Louisiana. Pursuant to such invitations six bids were submitted 
which resulted in four low tie bids. Subsequently, an investigation was made of 
these bidders and it was the determination of our representatives in Shreveport, 
Louisiana, that one of said low bidders was best qualified to handle the manage- 
ment of this property. The question submitted to you for determination is 
whether or not the Administration can, in the exercise of its sound discretion in 
reliance upon recommendations of its representatives in the community in which 
the property is located, award the contract to one of said low tie bidders. 

In the instant case, invitations for bids were sent out to six parties after 
investigation by our State Director and his recommendation that each was qualified 
to handle the management of this project. In other words, if there was a single 
low bidder it was his opinion that such bidder would be qualified to handle the 
contract. Admittedly, as between a group of qualified bidders, some one or more 
may very well stand out as perhaps the better qualified. The personal qualifica- 
tions of a given party are not of such a nature as to be subject to rigid specifica- 
tions nor is it easy at all times to present tangible and concrete reasons in 
support of a determination that one is better qualified than the others. It 
seems clear that the National Housing Act vests in the Arministrator a wide 
ee of discretion in the making of contracts for the management of these 
projects. 

In the present case, it is the opinion of our local representatives that one firm 
is best qualified to handle the system of bookkeeping that is required by our 
Property Management Section in the operation of the subject property. Further- 
more, they are of the opinion that this particular firm is better qualified by 
reason of the fact that it deals with the type of people that would most likely 
become the tenants of this project. In addition, by virtue of general knowledge 
of the particular firm, their reputation and success, our representatives feel 
that the best interests of the Administration would be served by the selection of 
this one firm over the other low tie bidders. 

As stated above, it is difficult in many instances to give many tangible, con- 
crete reasons in the support of a particular action. On the other hand, it seems 
that there is vested in the Administrator such authority as will authorize him 
in his sound discretion and when he believes that it is in the best interests of 
the Administration to award the contract to the particular bidder which he 
deems best qualified. 

We are aware that in the ordinary case in the event of tie bids the selection 
must be by lot unless there is a definite disparity in the qualifications of the 
bidders or the quality of materials to be furnished by the bidders. However, 
we believe that management contracts are not ordinary contracts in that the 
personal equation is the dominating factor. It is almost impossible to accurately 
specify and define the personal qualifications required. Similarly, it is almost 
impossible to specify and define (in the instant case) with full clarity the reasons 
which actuate the selection of one particular bidder over another. Accordingly, 
it seems logical that in the present case the award of the contract to one of these 
bidders is an administrative act, the determination of which rests in the sound 
discretion of the proper officer of this Agency. Your decision is, therefore, 
respectfully requested as to whether the Administrator, or his authorized rep- 
resentative, in the exercise of his sound discretion can award the management 
contract in the instant case to one particular low tie bidder where, in his opinion, 
such bidder is best qualified to serve the Administration. 
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We anticipate the acquisition of the property here involved not later than 
January 5, 1941. It is necessary that the managing agent who finally receives 
the award be properly instructed in our requirements before he actually takes 
over management. In addition, after the award is made it will be necessary to 
have the contract formally executed. It would, therefore, be appreciated if 
you could give your decision in this matter within the next 2 weeks. 


The procedure of making award by lot, in cases where more than 
one low bid in the same amount is received, has been approved by this 
office for application when the articles or services offered by the tie 
bidders are otherwise on a parity and no advantage would result 
to the Government in making award to any particular one of those 
bidders. See 13 Comp. Gen. 233; 15 td. 712. 

It was recognized in the decision to you of November 25, 1939, 
B-7067, 19 Comp. Gen. 523, that property management contracts of the 
nature here contemplated require careful consideration of the responsi- 
bility, competency, capability, and experience of the individuals or cor- 
porations with which such contracts are made; and that bids need be 
solicited only from those found to be satisfactory in those respects. It 
follows, therefore, that those attributes are properly for consideration 
in determining whether any one of the tie bids offers to the Govern- 
ment an advantage not offered by other tie bids. 

Accordingly, you are advised that this office will not object to the 
award of a contract to the low tie bidder who is determined by the 


Administrator or his authorized representative to be best qualified to 
serve the Administration. 


(B-13852) 
ASSIGNMENT OF CONTRACT PAYMENTS 


While a disbursing officer making payment to an assignee under a Government 
contract may accept assignee’s affidavit that notice and true copy of assign- 
ment have been furnished each person and agency specified in section 4, As- 
signment of Claims Act of 1940, and General Accounting Office will require no 
additional evidence unless affidavit proves false, acceptance of such affi- 
dayit will not relieve disbursing officer of his responsibility, but the pro- 
cedure outlined by Director of Procurement, which provides for giving 
receipts to assignees for notices and assignments and for production of 
such receipts as evidence of compliance with section 4, should afford ample 
protection to disbursing officers insofar as concerns said section. 


Comptroller General Warren to the Secretary of War, December 10, 1940: 


I have your letter of December 5, 1940, as follows: 


In order that appropriate instructions .may be issued to disbursing officers 
of the War Department in connection with payments to be made to assignees 
of moneys due or to become due from the United States, or from any agency 
or department thereof under contracts with the United States, in accordance 
with the authority contained in the Assignment of Claims Act of 1940, Public, 
811, chapter 779, 76th Congress, 3d session, approved October 9, 1940, your 
decision is requested on the question hereinafter propounded under = author- 
ity contained in the Act of July 31, 1894, 26 Stat. 208, U. 8. C. 81:7 

Under subparagraph 4 of the proviso to Section 1 of the Assignment “ee Claims 
Act of 1940, and, as understood by this Department, as a condition precedent to 
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the validity of the assignment provided for therein, the assignee of moneys 
due or to become due from the United States, or from any agency or depart- 
ment thereof, is required to furnish to certain designated persons or agencies 


in said subparagraph a written notice of the assignment, together 
with a true copy of the instrument of assignment. 

Your decision is requested on the question whether under the above cited 
subparagraph of said proviso a disbursing officer making payment under such 
assignment, copy of which has been furnished him, may accept an affidavit 
executed by the assignee to the effect that written notice of the assignment 
and a true copy of the instrument of assignment have been furnished the 
persons or agencies with whom the Act in question requires such filing, as 
adequate evidence as to compliance with the requirements of said subparagraph 
of the Act in question, to justify payment to said assignee. 

In order that current procurements in the field of National Defense may be 
properly and expeditiously obtained, your early decision in the premises is 
requested. 


Section 4 of the Assignment of Claims Act of 1940, provides in 
pertinent part as follows: 

That in the event of any such assignment, the assignee thereof shall file 
written notice of the assignment together with a true copy of the instrument 
of assignment with— 

(a) the General Accounting Office; 


(b) the contracting officer or the head of his department or agency; 


(c) the surety or sureties upon the bond or bonds, if any, in connection with 
such contract; and 


(d) the disbursing officer, if any, designated in such contract to make payment. 

This office will accept an affidavit such as mentioned in your letter 
as establishing prima facie, for audit purposes, that there has been a 
compliance with section 4 of the act, but should it subsequently de- 
velop that there has not been a compliance with said section 4 the 
disbursing officer would in no way be relieved of responsibility for 
the payment based on such false affidavit. That is to say, if the 
disbursing officer elects to accept such affidavit for purposes of making 
payment to the assignees this office will require no additional evidence 
to establish the fact of compliance with section 4 of the act unless the 
affidavit proves to be false, but the acceptance of such affidavit will 
not relieve the disbursing officer of his responsibility, 

The matter of assignments, notices thereof, and payments there- 
under has been considered by the Director of Procurement who has 
issued general instructions in that regard by Circular Letter No, 447, 
December 3, 1940, which provides, insofar as concerns the question 
you have presented, as follows: 

In the event that any moneys due or to become due from the United States 
under any contract are assigned pursuant to the terms of the Assignment of 
Claims Act of 1940, the assignee is required to forward a true cop, ede the a 
ment, together with written notice thereof, to each of the parties 
proviso 4.of the act. This notice of said assignment in the form cacaahee iain 
should be furnished to each of such parties in quadruplicate. Three of the four 
copies of each notice of riers should be returned to the assignee under 
the contract with the receipt form at the end thereof properly executed. One 
of these copies is for the assignee, The other two copies should be attached to the 
first voucher, invoice, or other similar document submitted for payment. One 


copy of each receipt should be furnished to the General Accounting Office with 
the first voucher and the other copy of each receipt retained by the appropriate 
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officer of the Department making payment. Reference as to the previously filed 
receipts should be made on subsequent vouchers. 

This procedure is designed to afford the assignee and the appropriate officers 
of the Government convenient evidence that there has been compliance with the 
requirements of the statute with the reference to the filing of notice of such 
assignments. However, rigid adherence to this procedure should not be insisted 
upon if satisfactory evidence of compliance with the statute is provided by other 
means. 

It would appear that if the procedure suggested therein be followed 
there would be available to the disbursing officer evidence in the form of 
receipts that the notices and copies of assignment had been filed as 
required, which evidence should afford him ample protection insofar 
as concerns section 4 of the act in question. It is suggested that the 
procedure therein outlined, or a similar procedure, well might be 
adopted by the War Department. 

As having a bearing on the responsibility of a disbursing officer 
in making payments under assignments permitted by the Assignment 
of Claims Act of 1940, attention is invited to decision of this office 
dated December 2, 1940 (B-13700), a copy of which is attached to and 
forms a part of Circular Letter No. 447, swpra, wherein it is stated: 

There would appear to be no necessity for a specific claim from an assignee 
under a valid assignment for an amount established to be due and payable under 
a particular contract. However, it is to be recognized that disputes unknown 
to the Government may exist between the contractor and its assignee in con- 
nection with the assignment, the consideration or a condition of the assignment 
may have failed ete. Also, it is to be noted that the assignee, and not the 
contractor, is required to supply to the Government information as to the assign- 
ment, and that a “true copy” of the assignment is required to be furnished. 
Having regard therefor, in order to insure that payments are properly made, to 
prevent frauds upon the United States, and to protect the rights of all parties 
involved, it would appear that the voucher, invoice, or other data in support 
of a payment direct to the assignee should clearly indicate that the contractor 
recognizes the assignment, its validity, and the right of the assignee to receive 
the payment. The form or means of indicating such recognition is not material 
insofar as this office is concerned. For instance, the contractor's certification on a 
voucher in which the name of the assignee is shown would suffice for audit purposes. 

Should the disbursing officer make a payment based on an affidavit 
such as mentioned in your letter under a voucher which shows that 
the contractor recognizes the assignment, its validity, and the right 
of the assignee to receive the payment, the Government might have 
a valid defense to any subsequent claim from the contractor for the 
said amount should the contractor base such claim on the fact notices 
and copies had not been furnished as required by the act. However, 
should the payment be made in connection with a contract supported by 
bonds the interests of the Government might be unduly prejudiced in 
the event the surety had not been furnished a notice and copy of the 
assignment. Consequently, it would appear advisable in such cases, 
for the protection of the disbursing officer, that no payment be made to 
the assignee until it be established that the surety had received a 
notice and copy of the assignment. 
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(B~13542) 
PAY—ARMY RESERVE OFFICERS—TRAVEL TO DUTY STATION 


An Army Reserve officer is entitled to pay and allowances for travel time by rail 
over the shortest usually traveled route necessary to comply with orders 
calling him to active duty, but constructive travel time may not be counted 
to authorize pay and allowances for any period prior to the date he actually 
commenced travel by airplane merely because such travel required less time 
than if travel had been by rail. 


Assistant Comptroller General Elliott to Lt. Col. W. M. Dixon, United States 
Army, December 12, 1940: 

There has been received your request of November 7, 1940, for de- 
cision whether you are authorized to pay a voucher for $37.80 pre- 
sented by Maj. James Henderson Carroll, Q. M. Res., representing 
pay and allowances claimed by him for the period October 13-15, 
1940, under orders of the Ninth Corps Area, Presidio of California, 
October 12, 1940, as follows: 

Executive So. Calif. Mil. Dist. Los Angeles, Calif. 

War Department advises orders issued placing Major James Henderson Carroll 
Quartermaster Corps Reserve active duty one year and detailing him to The 
Adjutant General's department reserve effective October twelfth and directing 
him proceed that date from Beverly Hills, California, to Washington, D. C., 
reporting to The Adjutant General for duty. Travel directed necessary military 
service chargeable FD 1315 P 15—0621—0284—1378—0700—0730 A1505—01. 
Notify him. 

You state that Major Carroll departed from his home, Beverly 
Hills, Calif., October 16, 1940, and reported for duty at Washington, 
D. C., October 17, 1940, traveling by commercial airplane. The ap- 
parent basis of the officer’s claim is that had he traveled by rail, to 
comply with his orders, it would have been necessary to have com- 
menced to travel on October 13, 1940, and, since travel time is based 
on rail travel, he is entitled to pay for 3 days’ extra time that would 
have been required for him to travel by rail. 

Section 37a of the National Defense Act, section 32, act of June 4, 
1920, 41 Stat. 776 (10 U. S. C. 361a), provides that “A Reserve officer 
shall not be entitled to pay and allowances except when on active duty.” 

Army Regulations 35-3420-2 (6) provides that— 

Pay status begins on the date that the Reserve officer officially and necessarily 
complies with the order calling him to active duty and ends on the date of actual 
relief therefrom. 

That regulation is consistent with the rule applied by the accounting 
officers to the statute in question. 24 Comp. Dec. 331; 8 Comp. Gen. 69; 
A-23221, August 13, 1928; B-5827, December 7, 1939. As stated in 
8 Comp. Gen. 69, an order to active duty in the Officers’ Reserve Corps 
is not effective to place the officer to whom it is directed in an active duty 
status prior to the date thereof and not until he officially and necessarily 
complies therewith on or after the date of the orders. That rule allows 
active duty pay for the necessary travel time by rail over the shortest 
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usually traveled route to the duty station. The law does not, however, 
authorize pay for constructive travel time. The fact that Major 
Carroll performed the travel by airplane in less time than would have 
been required for travel by rail does not entitle him to pay and allow- 
ances for any period prior to the date he actually commenced travel— 
that is, officially complied with the orders. Accordingly, payment of 
the voucher presented is not authorized. The voucher is retained in the 
files of this office. 


(B-13607) 


SUNDAYS AND HOLIDAYS—PERFORMANCE OR DISCOUNT PERIOD 
COMPUTATIONS 


It is well established that where an act is to be performed within a certain 
number of days and the last day falls on Sunday, the requirement is complied 
with if the act is performed on the following day. 

Where a Government contract provides for a discount for payment either within 
a specified number of “days” or within a specified number of “calendar days,” 
and the last day of the discount period falls on Sunday, the Government is 
entitled to the discount if payment is made on the following business day. 


Comptroller General Warren to the Amalgamated Lumber Co., December 12, 
1940: 

Your letter of September 19, 1940, requests review of settlement 
dated September 17, 1940, which disallowed your claim for $10.16 rep- 
resenting refund of discount deducted in making payment for a quan- 
tity of lumber furnished the Work Projects Administration at Sioux 
Falls, 8. Dak., under unnumbered contract dated February 12, 1940, 
Also, your letter requests consideration of an invoice transmitted there- 
with in the amount of $0.31 which you now claim to be due you, for 
reasons hereinafter stated, for lumber delivered under your contract. 

Under the terms of said contract you agreed to furnish the Work 
Projects Administration 24,000 board feet of No. 3 Ponderosa pine, 
f. o. b. Klamath Falls, Oreg., at $21 per 1,000 board feet, less discount 
of 24%, percent for payment within 10 calendar days and 24, percent 
for payment within 20 calendar days. Delivery of the lumber was 
effected on March 4, 1940, thus fixing the expiration date of the 20-day 
discount period as March 24, 1940. In making payment for the lum- 
Ler on March 25, 1940, discount in the amount of $10.16 was deducted, 
since March 24, 1940, the twentieth day of the discount period, fell on 
Sunday and payment on the following Monday was, therefore, con- 
sidered as being within the discount period. Your claim for refund 
of the amount so deducted was disallowed by settlement of September 
17, 1940, reference being made in the settlement to the generally estab- 
lished practice and the provisions of the negotiable instruments law 
that when the due date falls on a Sunday, payment is not required until 
the next business day. 
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Your letter of September 19, 1940, requests further consideration of 
the claim unless there has been a specific ruling by the Comptroller 
General on a claim parallel to yours, for the stated reason that your 
contract does not come under the principles referred to in the settle- 
ment because it plainly reads “20 calendar days.” 

It is a well established rule of law that when an act is to be performed 
within a certain number of days and the last day falls on Sunday and 
the act is performed on the following day, the requirement is complied 
with. Incomputing the time mentioned in a contract for performance 
within a certain number of days—synonymous with “calendar days” 
where not otherwise provided in the contract—intervening Sundays 
are to be counted but when the last day falls on Sunday and the con- 
tract is completed on the following day, there is no breach. See Arm- 
strong v. McGough, 29 A, L. R. 236, and cases there cited. In view 
thereof, it has been held by this office that when a Government contract 
provides a discount for payment within a certain number of calendar 
days and the last day of the discount period falls on Sunday, the Gov- 
ernment is entitled to the discount if payment is made on the following 
business day. Decision of December 28, 1934, A-55562. Therefore, 
the settlement correctly disallowed your claim for refund of discount. 

Examination of the invoice transmitted with your letter shows 
that of the total amount of $0.31 claimed thereon, $0.27 represents a 
deduction made by the Government from your invoice price to cover 
freight on 80 pounds weight in excess of your guaranteed shipping 
weight of 43,000 pounds, which deduction you seem to believe was 
inconsistent with a claim which you state was made by the Government 
and satisfied by you in the amount of $1.89 by reason of a shortage 
in the amount of lumber shipped under the contract. The record does 
not show receipt of the amount of $1.89 by the Government. It does 
indicate, however, that the shipment actually made weighed 43,080 
pounds, but was short of the contract quantity by 90 board feet. Obvi- 
ously, the shipment could exceed the guaranteed shipping weight and 
still fall short of the quantity called for by the contract. Furthermore, 
had you shipped the full contract quantity, the guaranteed shipping 
weight would have been exceeded by a still greater amount. Hence 
the action of the Government in applying the full guaranteed shipping 
weight to the quantity shipped rather than a prorated weight. oper- 
ated not to your detriment but to your advantage. 

The remaining amount of $0.04 claimed in your invoice represents 
discount in the amount of $1.89 allegedly refunded to the Government. 
Conceding that such refund was made, the difference of $0.04 is not 
sufficient to justify modification of the settlement of September 17, 
1940, which is sustained, 
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(B-13745) 


TRANSPORTATION—DEPENDENTS—INCOMPLETE TRAVEL TO NEW 
STATION 


Payment is not authorized for the commercial cost of transportation of the de- 
pendents of an Army warrant officer to an intermediate point, in the general 
direction of an assigned new station, to which the officer traveled while on 
leave of absence and at which point illness prevented his continuing to the 
new station and necessitated his removal to a Government hospital, since 
the applicable statute authorizes transportation of dependents only on per- 
manent change of station and the travel to such station has not been 
completed. 


Assistant Comptroller General Elliott to Lt. Col. W. M. Dixon, United States 
Army, December 12, 1940: 

There is for consideration your request of November 18, 1940, for 
decision whether you are authorized to pay Warrant Officer Charles 
F. Slosson, Jr., the amount of $131.26, covering the commercial cost 
of transportation of his dependents from Fort Sam Houston, Tex., to 
Williston, S. C., at which place it is stated travel was interrupted by 
illness of the officer. 

Paragraph 37, Special Orders No. 77, War Department, dated April 
1, 1940, relieved Warrant Officer Slosson from his present assignment 
and duty at Headquarters, Eighth Corps Area, Fort Sam Houston, 
Tex., effective at such time as would enable him to proceed to Charles- 
ton, S. C., and sail on the transport sceduled to sail from that port May 
24, 1940, for the Panama Canal Department, and upon arrival to re- 
port to the Commanding General for assignment to duty with The 
Adjutant General’s Department. Paragraph 16, Special Orders No. 
94, War Department, dated April 20, 1940, amended the cited Orders 
No. 77 so as to direct this officer to sail on the transport scheduled to 
leave Charleston on or about July 25, 1940. Paragraph 1, Special 
Orders No. 73, Headquarters Eighth Corps Area, dated April 23, 
1940, granted this officer leave of absence for 2 months and 18 days, 
effective on or about May 1, 1940. The officer states he was relieved 
from duty at Fort Sam Houston May 3, 1940, and that his dependents 
performed travel from that station to Williston, S. C., June 18 to 
28, 1940. Paragraph 62, Special Orders No. 162, War Department, 
dated July 11, 1940, further amended his orders so as to direct him to 
sail on the transport scheduled to leave Charleston on or about Novem- 
ber 21, 1940. Paragraph 3, Special Orders No. 203, Headquarters 
Fort Jackson, S. C., dated October 9, 1940, directed an officer and en- 
listed man of the Medical Department to proceed from that station 
to Williston, S. C., and thence to Augusta, Ga., by privately owned 
ambulance, without expense to the Government, thence to Washington, 
D. C., by rail, as attendants to Warrant Officer Slosson, reporting 
the officer upon arrival to the Commanding General, Walter Reed 
General Hospital. He states he expects to remain in this hospital for 
at least 8 months and then be retired. 
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Section 12 of the act of June 10, 1922, 42 Stat. 631, provided that 
in lieu of the transportation in kind authorized by section 12 of the 
act of May 18, 1920, 41 Stat. 604— 


* * * the President may authorize the payment in money of amounts equal 
to such commercial transportation costs when such travel shall have been 
completed. * * * 


Walter Reed General Hospital to which this officer was admitted 
from leave did not become his new permanent station, 4 Comp. Gen. 
653, and payment is not authorized for transportation for dependents 
to a point to which they traveled while the officer was on leave of ab- 
sence and traveling in the general direction of his assigned new sta- 
tion. 2 Comp. Gen. 638, and see 17 Comp. Gen. 133. The statute 
authorizes transportation of dependents only on permanent change of 
station, and as travel has not been completed to the permanent station 
assigned, no payment for travel of dependents is due or payable. 

You are advised payment is not authorized on the vouchers which 
will be retained here. 


(B-13721) 


PAY—ACTIVE DUTY—NAVAL RESERVIST RECEIVING RETIRED PAY 
AS DISTRICT OF COLUMBIA POLICEMAN 


While payment of pay and allowances, under the Naval Appropriation Act (1941), 
to any Naval or Marine Corps Reservist who is “drawing a pension, dis- 
ability allowance, disability compensation, or retired pay from the Govern- 
ment of the United States,” is specifically prohibited by said act, the pro- 
hibition has reference only to rewards for past military or naval service, 
as distinguished from annuities or similar benefits for civilian service, and, 
hence, a member of the Naval Reserve on active duty is entitled to pay and 
allowances while receiving so-called retired pay as a retired policeman of 
the District of Columbia. 


Assistant Comptroller General Elliott to the Secretary of the Navy, December 
13, 1940: 


I have your letter of November 28, requesting decision on a question 
presented in a letter dated November 13, 1940, from the Disbursing 
Officer, United States Navy Yard, Washington, D. C., addressed to the 
Bureau of Supplies and Accounts, as follows: 


1, Lieutenant Frank A. Varney, I-V(S) U. 8S. N. R., was ordered to active 
duty at the Navy Yard, Washington, D. C., under orders of 22 October 1940 
(enclosure). He reported for duty on the 23d of October 1940, and on that date 
executed affidavit that he was not drawing a pension, disability allowance, 
disability compensation, or retired pay from the Government of the United 
States as required by reference (@) above, Subsequently, Lieutenant 
Varney appeared in the Disbursing Department and reported that he had 
executed the affidavit on the basis that a pension he was receiving 
as a retired Lieutenant of the Metropolitan Police Department was not drawn 
from the Government of the United States. 

2. In view of the provision of reference (a) [Naval Maigetnaiiion Act for fisea) 
year ending 30 June 1941, Public, No. 588, approved June 11, 1940, under “Naval 
Reserve”] that: 

“Provided further, That no appropriation made in this act shall be available 
for pay, allowances, travel, or other expenses of any officer or enlisted men of 
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the Naval or Marine Corps Reserve who may be drawing a pension, disability 
allowance, disability compensation, or retired pay from the Government of the 
United States, and ‘retired pay’ as here used shall not include the pay of mem- 
bers of the Fleet Reserve, Fleet Marine Corps Reserve, or members of the honorary 
retired list of such Reserve forces.” 


advance decision of the Comptroller General is requested as to right of Lieutenant 
Varney to draw pay while serving as a Lieutenant in the United States Naval 
Reserve in addition to his retired pay of $127.08 per month as a retired Lieutenant 
of the Metropolitan Police Department of the District of Columbia. 


A copy of the orders dated October 22, 1940, enclosed with the sub- 
mission directed Lieutenant Frank A. Varney, I-V (S) U.S. N. R., 
with his consent, to proceed for physical examination to the medical 
officer, Naval Reserve Armory, Navy Yard, Washington, D. C., and 
if found physically qualified to proceed and report to the Commandant 
of the Navy Yard, Washington, D.C. Indorsements on the aforesaid 
orders show that the Reserve officer reported as directed on October 23, 
1940; was examined and found physically qualified for active duty and 
that he reported to the Commandant on the same date. 

It is understood that Lieutenant Varney was appointed to the Met- 
ropolitan Police Department of the District of Columbia February 1, 
1922, and was retired for physical disability March 1, 1940, as a lieu- 
tenant, his so-called retired pay or pension benefits being one-half of 
$3,050 per annum, or $127.08 per month, and that he is receiving these 
benefits at the present time under the provisions of the act of September 
1, 1916, 39 Stat. 718, as amended. 

A provision similar to the provision in the annual appropriation 
act for 1941, quoted by the disbursing officer, has appeared in the 
Army appropriation acts under “National Guard” and “Organized 
Reserves” since the act of March 4, 19338, 47 Stat. 1589 and 1591. See 
also, 48 Stat. 633 and 635; 49 Stat. 139, 141, 1298 and 1301; 50 Stat. 462 
and 464; 52 Stat. 661 and 663, and 53 Stat. part 2, 612 and 614, and 
the appropriation act for the Military Establishment for the fiscal 
year 1941, Public No, 611, approved June 13, 1940. 

While there is no law providing for civil pensions as such, military 
pensions have been provided for in the laws now collected in Title 38 
of the United States Code (entitled “Pensions, Bonuses, and Veterans 
Relief”), sections 1 to 391 thereof providing pensions for service in 
wars prior to the World War; sections 421 to 590 of the title codifies 
the laws providing for compensation for veterans of the World War; 
sections 473 to 478 providing for disability compensation; and section 
11 of the act of July 8, 1930, 46 Stat. 995 (see 88 U. S.C. 701) provides 
a disability allowance for any veteran of the World War who had had 
90 days’ or more service between April 6, 1917, and November 11, 1918, 
and who was 25 percent or more disabled. Retired pay is applicable 
to the military services and to the military services only, and by the 
act of May 24, 1928, 45 Stat. 734 (as amended, 38 U. S. C. 581, e¢ seg.), 
there was established the Emergency Officers’ Retired List, providing 
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for the retirement of World War emergency officers who suffered 30 
percent or more disability during World War service, and for payment 
of retired pay to such officers. Therefore, it would appear to be clear 
that the four descriptive terms “pension, disability allowance, disability 
compensation, or retired pay” as used in the proviso quoted in the let- 
ter, swpra, have reference only to those technical terms as used in 
the laws relating to benefits for past military service—pensions for 
services in wars prior to the World War or in the Regular service to 
the present time; disability compensation for disability incurred in 
service during the World War; disability allowance for civil disabili- 
ties by persons who served in the World War and subsequently became 
disabled ; and retired pay for physical disability payable to emergency 
officers of the World War or retirement for physical disability or age, 
which includes officers of the Regular Establishments. 

Such provisions have had a practical construction in this office in 
accord with the foregoing. That is, the terms used in the act are tech- 
nical terms applicable to rewards for past military or naval service, 
and were designed to prohibit one who is receiving a monetary benefit 
for disability or age growing out of prior military service from receiv- 
ing pay and allowances for active duty in the military or naval services 
in another capacity. The payment of an annuity or similar benefit to 
a civilian employee of the United States or of the government of the 
District of Columbia is not within the inhibition of the act. Were this 
officer retired from active duty in the police force of some other munici- 
pality and entitled to benefits for his police service under State statute 
or municipal ordindnee, clearly he would not be within the language 
of the prohibition. The source of the funds from which benefits are 
payable—as from the United States, or from the United States and 
the District of Columbia together—does not change the result, as 
the particular benefit received by him is not for any past military or 
naval service but is for disability in his civilian occupation. 

If otherwise proper, payments of the pay and allowances accruing 
to the officer as a lieutenant of the Naval Reserve on active duty are 
authorized, notwithstanding he may be receiving so-called retired 
pay as a policeman of the District of Columbia. 


(B-—13538) 


TRAVELING EXPENSES—TAXICAB FARES—EMPLOYEES RESIDING 
OUTSIDE LIMITS OF OFFICIAL STATION 


An employee with official headquarters in Washington, D. C., who resides outside 
the District of Columbia, is entitled to reimbursement only for such part 
of the taxicab fare at the beginning or end of an official trip, from, or to, 
his place of abode to, or from, Union Station, Washington, D. C., as equals 
the established maximum taxicab fare between any point in the District of 
Columbia and the Union Station, but such an employee authorized to travel 
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by air may be reimbursed not to exceed the higher maximum taxicab fare 
established for trips between points in the District of Columbia and the 
Washington Airport. 


Comptroller General Warren to the Chairman, United States Maritime Com- 
mission, December 16, 1940: 


Consideration has been given your letter of November 15, 1940, as 
follows: 





Incident to a trip on official business of the Commission, Commander G. H. 
Easton left his office in the Commerce Building by way of taxicab to Union 
Station for the purpose of boarding the train. After concluding his official 
duties outside of Washington, he returned to his home (115 North Highland 
Avenue, Arlington, Virginia) from Union Station by way of taxicab for the use 
of which he was charged and paid $1.25. The Maritime Commission Audit Unit 
of your office has stated exception to reimbursement voucher No. 1159789 for 
the amount in excess of 80¢ covering the use of taxicab between Union Station 
and Arlington, Virginia, as follows: 

“Travel Order No. W-3619, January 9, 1940, authorizes travel from Washing- 
ton, D. C., which city is also shown on the voucher as the employee's official 
station. Official station is defined as the corporate limits of the city where 
located (Standardized Government Travel Regulations, par. 3). The maximum 
taxi fare in Washington, D. C., is 80¢; hence the excess here paid should be 
recovered from the traveler.” 

Paragraph 8 (a) of the Standardized Government Travel Regulations permits 
the usual taxicab fares from station, wharf, or other terminal to either place of 
abode or place of business, and from either place of abode or place of business 
to station, wharf, or other terminal. This paragraph does not contain any re- 
quirement that the “place of abode” shall be within the official station of the 
employee as that term is defined in paragraph 3 of the Regulations. In the 
absence of such requirement, it would seem that taxicab fare from points in the 
suburbs of Washington from which travelers would ordinarily take a taxi to the 
Union Station could be allowed. 

Such interpretation of paragraph 8 (a) finds support in the decision of the 
Comptroller General dated September 26, 1922 (Review No. 2788) which allows 
payment of transportation from the employee’s home in the suburbs to the 
terminal when the suburb is in the environs fairly contiguous to the city. 
In view of this decision it would appear that exceptions to payment of all 
taxi fares outside the District may now be justified only on the grounds that 
the definition of “official station” contained in the present Travel Regulations 
makes the case cited no longer applicable to situations where the employee’s 
residence is outside the corporate limits. This view, however, does not appear 
to be required by the language of the Regulations themselves and would be 
unfair to employees stationed in cities where large portions of the residential 
districts are outside the corporate limits. It is therefore requested that con- 
sideration be given this matter, and the exception stated be removed. 


Paragraphs 3 and 8 of the Standardized Government Travel Regu- 
lations provide, in pertinent part, as follows: 


3. Official station—post of duty.—Designated post of duty and official station 
mean one and the same, the limits of which will be the corporate Jimits of 
the city or town in which the officer or employee is stationed, * * 

8. Definition.—Transportation includes all necessary official eae on rail- 
roads, air lines, steamboats, street cars, taxicabs, and other usual means of 
conveyance. * * * 

(a) The usual taxicab fares from station, wharf, or other terminal to either 
place of abode or place of business, and from either place of abode or place of 
business to station, wharf, or other terminal will be allowed. (See par. 11.) 


While, as you state, paragraph 8 (a) of the regulations “does not 
contain any requirement that the ‘place of abode’ shall be within the 
official station of the employee as that term is defined in paragraph 
8 of the Regulations,” sound reasoning impels the view that para- 
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graph 8 (a) must be interpreted as having relationship with para- 
graph 3 of the regulations. That is to say, the “usual taxicab fares,” 
within the meaning of those words as used in paragraph 8 (a) of 
the regulations, are those established by competent authority for ap- 
plication only within the boundaries of the official station of the 
employee. Note in that connection the words “taxicabs locally” ap- 
pearing in paragraph 80 (e) of the Regulations—the word “locally” 
being particularly significant. An official trip is presumed to start 
from, and end at, the official station of the employee, and the purpose 
of the regulation is to reimburse an employee for the additional 
cost of transportation necessarily incurred, including taxicab fares 
from and to a point—either his home or office—within the boundaries 
of his official station, to and from the terminal. The terminal in 
this case is the Union Station, Washington, D. C. 

As a practical matter, the employee is permitted to start his official 
trip from his home when it is unnecessary for him first to report to his 
office, but there is no intention manifested by the regulation or other- 
wise to reimburse an employee for the excess cost of transportation 
from his home located outside the corporate limits of his official station 
for the distance traveled outside such limits. This is a personal 
expense he is required to bear, whether reporting to his office, or 
whether beginning or ending an official trip away from his official 
station. When, as here, an officer or employee elects to reside at a 
place beyond the corporate boundaries of his official station and to 
which the taxicab rates established by competent authority for travel 
within the boundaries of the official station are not applicable, no 
sound reason is perceived why, because of that election, the Govern- 
ment should bear the cost of travel from his home to the limits of his 
official station simply because he begins an official trip from his home— 
such cost in the usual course of business being, as hereinbefore indi- 
cated, one required to be borne by him when reporting to his duty 
station and thus not being one constituting any additional burden upon 
him when he begins an official trip from home. In such cases the 
amount to be reimbursed as taxicab fare cannot exceed the maximum 
fare usually and lawfully chargeable to or from a point within the 
municipality in which the employee’s official station is located. 

The usual taxicab fares from any point in the District of Columbia 
to the Union Station have been established by the Public Utilities Com- 
mission at 20, 40, 60, 80 cents, dependent upon the number of zones 
through which transportation is effected. Hence, taxicab fares from, 
or to, the home of an employee to, or from, Union Station, Washington, 
D. C., may be reimbursed under paragraph 8 (a) of the Standardized 
Government Travel Regulations in a sum not to exceed the maximum 
taxicab fare of 80 cents for a trip to, or from, the Union Station. 
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It is understood that higher taxicab fares have been established for 
trips between points within the District of Columbia and the Wash- 
ington Airport, the maximum of which would be reimbursable to an 
employee authorized to travel by air if actually incurred in traveling 
from, or to, his home beyond the corporate limits of the District of 
Columbia to, or from, the terminal—Washington Airport. 

Because of the definition of “official station” contained in the present 
Travel Regulations, and of other considerations hereinabove stated, the 
decision of the former Comptroller General of the United States, dated 
September 26, 1922, Review No. 2738, to which you refer, is, as sug- 
gested in the concluding paragraph of your letter, no longer applicable 
to situations where the home of the employee is outside the corporate 
limits. 

You are advised, therefore, that the audit action taken in this case 
was correct, and the employee should be requested to refund promptly 
the excess taxicab fare here involved, namely, 45 cents ($1.25 less 80 
cents). 


(B-13853) 


COMPENSATION—REINSTATEMENT AT RATE ABOVE GRADE MINI- 
MUM-—EFFECT OF ADMINISTRATIVE PROMOTION PROVISIONS 


An administrative office may, but is not required to, fix the initial salary rate of 
an employee upon reinstatement to a position within the purview of the 
classification act at the rate in the same or corresponding grade the employee 
was receiving at time of separation from the service. 

Where an employee, receiving a rate above the minimum rate of the classification 

act grade of his position, resigned during the fiscal year 1941, his reinstate- 

ment at the minimum rate of the grade and subsequent restoration to the 
rate he was receiving at the time of his resignation was not a “promotion” 
as that term is defined in the administrative promotion formula recommended 
by the Bureau of the Budget in its circular of August 12, 1940, issued in 
connection with the administrative promotion limitation provisions in various 
1941 appropriation acts. 


Comptroller General Warren to the Secretary of War, December 17, 1940: 
Reference is made to letter dated December 4, 1940, from the Director 
of Personnel, War Department, your direction, as follows: 


The Department has received a recommendation for the promotion of an 
employee in the Finance Department at large, Governors Island, New York, 
from $2,900 per annum to $3,100 per annum. 

This employee was employed in the Finance Department in Grade CAF-8 
at $3,100 per annum until August 11, 1940, when he resigned to accept extended 
active duty as a Reserve officer. He subsequently failed to meet the physical 
requirements for active duty and reverted to an inactive status as a Reserve 
officer on September 17, 1940, and was immediately rehired as a civilian in 
Grade CAF-8 at $2,900 per annum, effective September 18, 1940. 

Your decision is requested as to whether it is mandatory that the Department 
restore this employee to his former salary of $3,100 per annum, or whether, if 
such action is taken, it would be considered an administrative promotion, and 


thenetore violate the formula of the Bureau of the Budget regarding such pro- 
motions. 
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As the employee in question voluntarily resigned from his civilian 
position prior to August 27, 1940, date of approval of Public Resolu- 
tion No. 96, 54 Stat. 858, authorizing the President to order members 
of the Reserve components of the Army and Navy to active military 
and naval service, to accept extended active military duty as a member 
of the Reserve, it follows that he did not leave his civilian position 
pursuant to said Public Resolution No. 96, and was not, as a matter 
of right, entitled to be “restored to such position or to a position of 
like seniority, status, and pay”—quoting from section 8 (c) of said 
Public Resolution No. 96, as amended by the Selective Training and 
Service Act, approved September 16, 1940, Public, No. 783, 54 Stat. 
885. See decision of November 13, 1940, B-12673, 20 Comp. Gen. 257. 
Compare, 20 Comp. Gen. 158; id. 167. 

An administration office may, but is not required to, fix the initial 
salary rate of an employee upon reinstatement to a position within the 
purview of the classification act at the rate in the same or corresponding 
grade the employee was receiving at time of separation from the 
service. See 16 Comp. Gen. 598. Hence, it was within adminis- 
trative discretion to fix the initial salary rate of the reinstated employee 
here involved at $2,900 per annum, the minimum salary rate of grade 
CAF-8, and there is no law, rule, or regulation making it mandatory 
upon the War Department to restore to this employee the salary rate 
of $3,100 per annum. 

Section 5 of the act making appropriations for the military estab- 
lishment for the fiscal year 1941, approved June 13, 1940, 54 Stat. 378, 
provides as follows: 

The total amount used on an annual basis for administrative within-grade pro- 
motions for officers and employees under any appropriation or other fund made 
available in this act shall not exceed the amount determined by the Bureau of 
the Budget to be available for such purpose on the basis of the Budget estimate 
for such appropriation or fund exclusive of new money in any such Budget 
estimate for such administrative promotions. 

Other appropriation acts for the fiscal year 1941 contain a similar 
provision. 

Bureau of the Budget Circular No. 364, dated August 12, 1940, 
quotes the said provision as well as the pertinent part of House of 
Representatives Report No. 1515 on Bill H. R. 7922, which became the 
Independent Offices Appropriation Act, 1941, and further provides: 

Each department, establishment, and agency has already been advised by 
letter of the amount determined by the Bureau of the Budget to be available 
under this provision. 

* * . * * * rs 


In Keeping with the intent of the Appropriations Committee, as expressed in 
its report, the Bureau of the Budget recommends adherence to the following 
policies : 

1. The amounts to be available for within-grade salary advancement within 
each appropriation unit, shall be saved from turn-over, vacancies, and other 
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savings in the cost of personal services, without anticipating any deficiency in 
the appropriation concerned, and shall in no case exceed the maximum amount 
computed on an annual basis for within-grade salary advancement which has 
been determined by the Bureau of the Budget to be available. 

2. If funds are available as indicated in Item 1, all employees who are eligible 
for within-grade advancement by reason of efficiency rating or record, and who 
are covered by the following formula, may be granted one-step within-grade 
advancement : 

a. Eligible employees in grades having a minimum salary of $3,200, or above, 
who, on June 30, 1940, have not had a promotion since June 30, 1935. 

b. Eligible employees in grades having a minimum salary of less than $3,200, 
who, on June 30, 1940, have not had a promotion since June 30, 1937. 

(The term “promotion” as used in the above formula means any increase in 
compensation to an individual from within-grade salary advancement or an 
increase in salary as a result of advancement to a higher grade, either to fill 
a vacancy or by reallocation of the person’s position.) 

Within-grade salary advancements granted during the fiscal year 1941 should 
be limited to employees who are eligible under the formula. 

3. The date of last promotion (salary increase from any cause) should be 
based upon service in any department or agency of the Government. A transfer 
of an employee from one department or agency to another with an increase in 
compensation, whether as a result of within-grade advancement or of transfer 
and promotion to a higher grade position, should be understood to constitute a 
promotion within the meaning of this formula. 

4. Eligibility for advancement under this formula should be limited to em- 
ployees who have had continuous service in the Federal government for the 
time period specified. 

5. No employee should receive more than one step of administrative within- 
grade advancement, for any cause, during the fiscal year. 

6. In the case of positions allocated under the provisions of Executive Order 
No. 6746, a within-grade administrative advancement will be construed as a 
$60 increase in compensation in grades E. O. 1 to 6 inclusive; $100 in grades 
E. O. 7 to 12 inclusive; $200 in grades BH. O. 13 to 16 inclusive; $400 in grades 
E. O, 17; and $500 in grades E. O. 18 and 19. 


The statutory provision in question, appearing in the several ap- 
propriation acts, vests in the Bureau of the Budget authority to de- 
termine only the total amount on an annual basis that may be used 
by an administrative office for within-grade promotions. The for- 
mula for making within-grade promotions in individual cases during 
the current fiscal year is, as stated in the Bureau of the Budget Cir- 
cular, the recommendation of a policy to be followed by the adminis- 
trative offices. The Bureau of the Budget does not purport to make 
the formula thus prescribed binding upon the administrative offices. 
But aside from this question of the binding effects of the referred-to 
formula, it is the view of this office that the restoration of a salary 
rate upon reinstatement or otherwise to a rate previously paid an 
employee during the current fiscal year, as in the instant case, is not 
a “promotion” as that term is defined in the formula prescribed by the 
Bureau of the Budget. 

Accordingly, referring to the alternative question presented in the 
last paragraph of the Department’s letter, hereinabove quoted, I have 
to advise that if the salary rate of $3,100 per annum in grade CAF-8 
should be restored to the employee here involved, this office would not 
question otherwise proper payments of his salary of such rate because 
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of the formula recommended by the Bureau of the Budget regarding 
promotions. Compare decision of October 9, 1940, B-12456, 20 Comp. 
Gen. 191. 


(B-13859) 
COMPENSATION—RESIGNATION—DELAYED ACCEPTANCE 


An employee who designates in his resignation an effective date, performs no 
service after such date, and apparently relinquishes his position may not be 
paid for any accrued leave not theretofore taken even though his resigna- 
tion was not formally accepted until several days thereafter. 


Comptroller General Warren to the Secretary of the Interior, December 17, 
1940: 


I have your letter of December 6, 1940, as follows: 


Mr. Alexander McLellan was employed as senior foreman (engineer) at 
$2,000 per annum in the Civilian Conservation Corps, under the National Park 
Service of this Department at Hot Springs National Park. He submitted his 
resignation to be effective at the close of June 15, 1940, in order to engage in po- 
litical activities. Annual leave was not requested beyond that date and no 
reference to leave was made in his resignation, which was accepted effective 
June 15, 1940, on Order No. 40-145 CCC, dated June 20, 1940. 

Mr. McLellan had 14 days, 1 hour and 35 minutes annual leave to his credit 
at the close of June 15, 1940, which would have continued him in a pay status 
until 10:15 A, M. July 8, 1940. He has requested payment to that date and 
your decision is requested as to whether he may be granted the entire amount 
of leave to his credit or whether he may be granted only so much thereof as would 
continue him in a pay status through June 20, the date of acceptance of his 
resignation. 


It is understood (1) that the employee selected June 15, 1940, as the 
effective date of his resignation, (2) that he performed no services 
thereafter in the Civilian Conservation Corps, and (3) that his resig- 
nation was accepted on June 20, 1940. While a resignation in some 
cases may not become effective until accepted by the appointing 
power, there are authorities supporting the view that where an em- 
ployee fixes the effective date of his resignation from the office or posi- 
tion held by him and on such date he renounces or relinquishes the 
right to such position or office, the resignation is effective without the 
formality of an acceptance. As to cases of necessity or nonnecessity 
of an acceptance of a resignation see note to Reiter v. State, 23 L. R. A. 
681; supplemented by case note to State ew rel. Royse v. Superior 
Court, 12 L. R. A. (NS) 1010. Based upon these authorities, Mr. 
McLellan’s resignation, though not accepted by the appointing 
officer until June 20, 1940, became effective June 15, 1940, the date on 
which he appears to have relinquished the office or position held by 
him, and thus the date on which his pay status terminated. 

The decisions of this office are to the effect that payment of compen- 
sation may not be made for any portion of leave accrued but not taken 
prior to such separation, 16 Comp. Gen, 28; éd. 899; 17 id. 48, 369, 
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481. Also, with relation to the operation of the Hatch Act—particu- 
larly with reference to section 9 (b), 53 Stat. 1148—the Attorney 


General, in his opinion of October 12, 1940, held, quoting from the 
syllabus: 


Postponement of the date of removal of an employee merely for the purpose of 
allowing leave would not conform with the mandate of the Hatch Act that an 
employee violating its provisions shall be immediately removed. 


In view of the foregoing, it must be held that payment of compensa- 
tion may not now be made to Mr. McLellan for any portion of leave 


accrued but not taken prior to June 15, 1940. Compare 19 Comp. 
Gen. 834. 


(B-13029) 


STATUTORY CONSTRUCTION—PERMANENCY OF ANNUAL APPROPRIA- 
TION PROVISIONS; TRAVELING EXPENSES—LEAVES OF ABSENCE 


Annual appropriations generally do not constitute permanent legislation and 
any specific authority contained therein—unless in terms making it perma- 
nent—is applicable only to the fiscal year covered by the appropriation, and 
any regulations carrying out such specific authority likewise are effective 
only so long as such specific authority is repeated in the annual appropria- 
tions involved and only so far as the regulations cover matters within the 
limits of the specific authority. 

Traveling expenses in connection with leaves of absence are personal expenses 
and, in the absence of specific statutory authority, may not be paid from appro- 
priated funds. 

Reimbursement for traveling expenses of an officer of the United States Court 
for Ohina and his family in proceeding to the United States while on leave 
of absence is not authorized, for the annual ge tree for traveling 
expenses of such officers, since the fiscal year 1 omitted the language 
“in connection with leaves of absence,” while this language was continued 
in annual appropriations covering transportation of Foreign Service officers 
after the United States Court for China was transferred from the jurisdiction 
of the State Department to that of the Justice Department, and the Court 
employees were no longer within the terms of appropriations for traveling 
expenses of Foreign Service officers. 


Comptroller General Warren to the Attorney Cece, December 18, 1940: 


There has been considered the letter of November 18, 1940, from 
the Administrative Assistant to the Attorney General, as follows: 


There is transmitted herewith the voucher of Honorable Leighton Shields, 
United States District Attorney for China, and correspondence relative to trayel- 
ing expenses of himself and family in proceeding to the United States on leave 
of absence. Round-trip tickets are, of course, involved. 

The Audit Division has declined to certify the voucher on the ground that there 
was no current appropriation at the time the travel was performed specifically 
providing for traveling expenses in connection with leave of absence of officers 
of the United States Court for China. 

In 9 Comp. Gen. 475, it was held that the Secretary of State might allow such 
expenses within his administrative discretion. The decision apparently accepts 
the congressional action of allowing officers of the United States Court for China 
the same right to travel expenses for leaves of absence as other foreign officers. 
The court officers acquired the right to traveling expenses in connection with 
leave through the congressional action of including them among others for whom 
the traveling expense appropriation was made, they being subject to the same 
regulations as regards travel as applied generally to the diplomatic, consular, and 
Foreign Service officers, and others named. 
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The same language appears in the appropriation act for the fiscal year 1934. 
The function of supervision (37 Op. A. G. 321) of the court was transferred to 
the Department of Justice by Executive Order 6166, effective as of August 10, 
1933. This Department took over the matter of handling fiscal affairs during the 
fiscal year 1934, on the basis of appropriations made to the Department of State. 
None of the court personnel were deprived of their rights, privileges, or per- 
quisites as a consequence of the Executive order. The opinion of the Attorney 
General cited deals with this precise question as regards the district court for 
the Panama Canal Zone, and the resultant Hxecutive Order Number 6390 was 
issued to clarify the point and to fix responsibility for expenses between the 
War Department and the Department of Justice. There were no differences as 
between the Department of State and the Department of Justice and, hence, no 
clarifying order was necessary. 

As stated above, the Department of Justice proceeded on the theory that 
so far as perquisites, privileges, and allowances were concerned, the officers 
and employees continued to work under the same conditions as when supervised 
by the Department of State. The Department adopted the leave regulations, 
annual and sick, applied by the Department of State to consular officers, which 
at that time were covered in section 467 of the Consular Regulations and section 
22, page 333, of the Register of the Department of State. Matters of leave have 
since been handled on that basis. On July 1, 1934, pursuant to the authority 
in the appropriation act, travel regulations were promulgated with regard to 
transportation of persons and effects. Leave, and travel expenses in connection 
therewith, were not included in the regulations of July 1, 1934, as no such problem 
had then appeared—in fact this is the first instance in which travel leave has 
been involved. There has been no occasion for amendments to the 1934 regula- 
tions. 

Copies of the regulations of July 1, 1934, were furnished the General Accounting 
Office at the time of issuance. The edition was limited and, in consequence, 
no copy is transmitted. Paragraph 23 is quoted for convenience of reference 
and reads as follows: 

“Should there occur through a combination of special circumstances unforeseen 
and therefore unprovided for in the plain terms of these regulations, a case 
concerning which question arises of whether credit for expenditures may be 
allowed, the case may be reviewed by the Attorney General, and if he deem 
the circumstances so warrant, he may give his administrative approval and 
credit will be allowed regardless of the other provisions of this supplement: 
Provided, That credit is not prohibited under the Standardized Government 
Travel Regulations.” 

It would seem that the Attorney General’s order of May 2, 1940, directing that 
the necessary action be taken towards instructing the district attorney and his 
family to proceed to the United States, having been authorized to take leave of 
absence, should be considered as one of the special circumstances not provided 
for in the Travel Regulations of 1934. In any event, the Attorney General 
has the statutory authority to prescribe regulations governing travel of the 
officials still under his direction. The legislation is sufficiently broad to permit 
allowance of travel expenses in connection with leave. If necessary, an amend- 
ment covering the precise point could be issued at this date to apply retroactively 
to the questioned travel. This would seem to be a useless formality In view 
of the actual facts. 

The Department considers that this question can be determined in favor of the 
expenditure on two grounds; namely, first, the fact that Congress for years 
included the court officers with others for Se leave travel was allowed, and 
the Department of Justice having taken over the function of supervision as 
provided by Executive Order Number 6166 of June 10, 1933, the personnel 
retained thelr previously established rights, perquisites, and allowances; second, 
the appropriation act for the Court for China during the fiscal year 1935, and 
subsequent thereto, provided for payment of traveling expenses of officers and 
employees of the Court and, under such seit as the Attorney General 
might eee of their families and effects in going to and returning from 
a These regulations were prescribed and, in accordance with para- 

thereof, the Attorney General authorized leave of absence for Mr. Shields 
ca his family and directed that arrangements be made for the same. Pursuant 
to poy made transportation requests were issued and the other expenses 
were 

Your careful consideration of this matter is respectfully requested. 
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The record shows that the voucher in question was twice submitted 
to the Audit Division of this office for audit in advance of payment. 
When first submitted, certification of the voucher was refused in 
Preaudit Difference Statement dated September 27, 1940, for reasons 
as follows: 


There appears to be no regulation or authority of law authorizing expenses of 
return to the United States for leave of absence of employees of the United States 
Court for China and their dependents. See 9 Comp. Gen. 475. 


By letter dated October 1, 1940, the Department of Justice resub- 
mitted the voucher for further preaudit consideration, the letter read- 
ing in pertinent part as follows: 


Your attention is respectfully invited to section 22 of the Act approved Feb- 
ruary 23, 1931 (46 Stat. 1210), which reads in part as follows: 

“That the Secretary of State is authorized, whenever he deems it to be in the 
public interest, to order to the United States on his statutory leave of absence 
any Foreign Service officer or vice consul of career who has performed three 
years or more of continuous service abroad: Provided, That the expenses of 
transportation and subsistence of such officers and their immediate families, in 
traveling from their posts to their homes in the United States and return, shall 
be paid under the same rules and regulations applicable in the case of officers 
going to and returning from their posts under orders of the Secretary of State 
when not on leave.” 

Attention is also respectfully invited to section 6 of Executive Order No. 6166, 
dated June 10, 1933, which transferred the United States Court for China from 
the jurisdiction of the Secretary of State to that of the Attorney General. 

In view of the specific statutory authority, supra, it is the view of this office 
that the expenses of the United States Attorney and his family in proceeding 
from Shanghai to the United States for the purpose of taking leave of absence 
are proper and that Mr. Shields should be reimbursed for the value of transporta- 
tion, together with the per diem in lieu of subsistence allowances provided for in 
the Department of Justice “Regulations Governing Travel of Officers and Km- 
ployees of the United States Court for China,” dated July 1, 1934. 


Certification was again refused in Preaudit Difference Statement 
dated November 1, 1940, for reasons as follows: 


Section 22 of the Foreign Service Act of February 23, 1931, 46 Stat. 1210, is 
substantially a reenactment of Section 15 of the Foreign Service Act of May 24, 
1924, which was held in 9 Comp. Gen. 475, to have no reference to the Court for 
China, and as there was no current appropriation at the time the travel was per- 
formed specifically providing for travel pursuant to leave of absence by officers 
of the Court for China as involved in 9 Comp, Gen. 475, it follows that such travel 
is not now authorized at the expense of the United States. 


The cited decision of this office, 9 Comp. Gen. 475, held as follows: 


Section 15 of the Foreign Service Act quoted in your letter has, of course, no 
application to officers of the Court for China, and I find no reference in thé act 
of June 30, 1906, 34 Stat. 814, establishing the Court for China, to any provisions 
for leaves of absence. In other words, there appears to be no law giving to 
officers of the Court for China a legal right to reimbursement of traveling ex- 
penses incident to leaves of absence. The appropriation cited, however, has 
expressly provided for “traveling expenses of * * * officers of the United 
States Court for China,” and specifically provides that not to exceed $45,000 
thereof may be used for expenses “incurred in connection with leaves of absence” 
there appearing nothing therein to indicate any intent that a distinction be made, 
insofar as expenses incurred in connection with leaves of absence are concerned, 
between officers of the Court for China and the other officers therein mentioned. 
Accordingly, it would be within your administrative discretion to order the 
officers of that court to the United States on leave of absence and to provide for 
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the payment of their transportation costs the same as in the case of the other 
officers mentioned in the appropriation. 


As stated in the Preaudit Difference Statement of November 1, 1940, 
supra, section 22 of the Foreign Service Act of February 23, 1931, 
is substantially a reenactment of section 15 of the Foreign Service Act 
of May 24, 1924, which was considered in the decision, supra. It will 
be noted that while that decision held it was within the administrative 
discretion to provide for the payment of travel expenses incurred by an 
employee of the Court for China in connection with the taking of 
statutory leave such holding was not predicated upon the provisions 
of section 15 of the 1924 act (now sec. 22 of the 1931 act) but solely upon 
the provisions of the appropriation act therein considered which ex- 
pressly provided for “traveling expenses of * * * officers of the 
United States Court for China” and, also, expressly set apart $45,000 
to be used for expenses “incurred in connection with leaves of absence.” 
Since the authority for the payment of travel expenses to employees of 
the Court for China incurred in connection with leaves of absence 
was not derived from the Foreign Service Act or the act establishing 
the court, but was derived from annual appropriation acts, there is 
not involved any question of deprivation of their rights, privileges, 
or perquisites as of consequence of section 6 of Executive Order No. 
6166 which transferred the functions and supervision of the court to 


the Department of Justice. Of course, the rights of such employees to 
the travel expenses in question derived from the appropriation act 
was not affected during the life of the appropriation in force at the 
time the transfer of the employees from the Department of State to 
the Department of Justice was effected by the Executive order—it 
having been provided by section 20 of the cited Executive order, in 
pertinent part, as follows: 


Such portions of the unexpended balances of appropriations for any * * * 
agency or function disposed of [see definition under section 21] shall be trans- 
ferred to the successor agency as the Director of the Budget shall deem necessary. 

The annual appropriations generally do not constitute permanent 
legislation and any specific authority contained in such appropria- 
tions—unless in terms making it permanent—is applicable only to 
the fiscal year covered by the appropriation and any regulations carry- 
ing out such specific authority likewise are effective only so long as 
such specific authority is repeated in the annual appropriations ap- 
plicable to the service involved. 5 Comp. Gen, 810; 10 id. 120. Trav- 
eling expenses in connection with leaves of absence are personal ex- 
penses and, in the absence of specific statutory authority, may not 
be paid from appropriated funds. Compare 1 Comp. Gen. 153. 

Referring to paragraph 7 of your letter, the authority to prescribe 
regulations for traveling expenses of officers andi employees of the 
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Court for China does not authorize regulations going beyond the 
scope of the appropriation. Hence, the issuance of any amendment 
to the regulations “to apply retroactively to the questioned travel” 
would be a nullity, as would any other change in the regulations to 
cover matters beyond the scope of the appropriation. After transfer 
of the Court for China to the Department of Justice, there is for 
noting that the appropriation for traveling expenses for officers and 
employees of said court, beginning with the fiscal year 1935, 48 Stat. 
541, omitted the language “in connection with leaves of absence,” found 
in the appropriation for travel of foreign service officers. That fact is 
particularly significant when viewed in the light of the fact that such 
language continued to be used in subsequent annual appropriation acts 
covering transportation of foreign service officers. Compare the two 
appropriations for 1941. The one for Transportation of Foreign 
Service Officers, act of May 14, 1940, 54 Stat. 183, is in the following 
terms : 


To pay the traveling expenses, including travel by airplane when specifically 
authorized by the Secretary of State, of Diplomatic, Consular, and Foreign Service 
officers, and other employees of the Foreign Service, including Foreign Service 
inspectors, and under such regulations as the Secretary of State may prescribe, 
of their families and expenses of transportation of effects, in going to and re- 
turning from their posts, including not fe exceed $170,000 for expenses in con- 
nection with leaves of absence; * 


and the one providing for the Court for China under title IIT of the 
same act, 54 Stat. 206, reads: 


The foregoing appropriations for “Traveling expenses, Department of Justice,” 
and “Salaries and expenses of marshals, and so forth, Department of Justice,” 
shall be available, respectively, for traveling expenses of the district attorney 
and of the marshal of the United States Court for China and of employees of 
their offices and, under such regulations as the Attorney General may prescribe, 
of their families and effects in going to and returning from their posts; * * 


See, also, the appropriation made for the Court for China under 
title IV, The Judiciary, in the same act, 54 Stat. 209, as follows: 


Salaries and expenses: For salaries of the judge and other officers and em- 
ployees of the United States Court for China; allowances for living quarters, 
including heat, fuel, and light, as authorized by the act approved June 26, 1930 
(5 U. 8. ©. 118a), not to exceed $1,700 for any one person and in no event to 
exceed the amount actually and reasonably expended by the recipient of such 
allowances for living quarters, including heat, fuel, and light; court expenses, 
including reference and law books, printing and binding, ice and drinking water 
for office purposes, traveling expenses of officers and employees of the court, and, 
under such regulations as the Director of the Administrative Office of the United 
States Courts may prescribe, of their families and effects, in going to and return- 
ing from their posts; preparation and transportation of remains of officers and 
employees who may die abroad or in transit while in the discharge of their of- 
ficial duties to their former homes in the United States, or to a place not more 
distant for interment and for the ordinary expenses of such interment; includ- 
ing travel expenses of officers and employees of the court and of their dependents, 
while en route to or from places of temporary refuge in time of war, political 
disturbance, earthquake, epidemic, or similar emergency and for per diem 
in lieu of subsistence of such officers, employees, and their dependents, while in 
a refugee status, $28,000. 
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The respective appropriations for 1940, act of June 29, 1989, 53 
Stat. 887 and 904, were to the same effect. There appears nothing in 
the appropriations for “Traveling expenses, Department of Justice” or 
“Salaries and expenses of marshals and so forth, Department of Jus- 


tice” authorizing payment of travel expenses incurred in connection 
with the taking of leaves of absence. 


As, in respect of the period here involved, namely, fiscal year 1940-41, 
there was no statutory authority for the payment of traveling expenses 
incurred by officers or employees of the Court for China in connection 
with the taking of leaves of absence, the audit action in refusing to 
certify for payment the submitted voucher for such expenses was 
correct. Any payment which may have been made to the carriers 
in this case in connection with the transportation of Mr. Shields and 
his family should be collected from him and deposited to the credit of 
the appropriation charged therewith. 

The voucher is returned herewith. 


(B-13836) 


LEASES—GOVERNMENT LIABILITY FOR ADDITIONAL ELECTRIC 
OUTLET EXPENSE 


Where a lease provides that the premises are to be used “as office space for the 
United States Housing Authority, Federal Works Agency, and/or such 
Government activities as may be designated by the Public Buildings Admin- 
istration, Federal Works Agency,” and that the lessor shall furnish to the 
Government as part of the rental consideration “electric current * * 
together with the necessary bulbs and convenience outlets,” the eer 
is not liable for cost of installation of additional outlets required by the 
Government agency to which the lease was transferred by the United States 
Housing Authority. 


Comptroller General Warren to the Secretary of Agriculture, December 19, 
1940: 


I have your letter of December 4, 1940, as follows: 


On September 18, 1989, the Government entered into a lease with Steuart 
Brothers, Inc., numbered Wah-269, covering the occupancy by the United States 
Housing Authority of the entire fourth, fifth, sixth, and seventh floors of the 
Steuart Building, 1012 Fifth Street, Northwest, Washington, D. C., for the period 
beginning September 18, 1939, and ending June 30, 1940. 

The lease was transferred to this Department for use by the Federal Surplus 
Commodities Corporation, now the Surplus Marketing Administration, on April 
8, 1940, and has been assigned contract number A4S-484. The lease has been 
renewed for the fiscal year ending June 30, 1941. 

Paragraph 6 of the lease provides in part that the lessor shall furnish as part 
of the rental consideration “electric current from 8:00 a. m. to 6:00 p. m. on 
regular working days, for power, lighting, electric fans, and ordinary office eguip- 
ment, together with the necessary bulbs and convenience outlets ; 

In connection with the work of the Surplus Marketing ededaitaatidns it was 
determined that additional electric outlets would be required and, on June 1, 
1940, formal demand was made on the lessor for the installation of 127 additional 
outlets. Considerable correspondence resulted from the demand, and the lessor, 
after protesting that it was not required by the terms of the lease to do the work, 
made the necessary installations. 
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There has now been received the attached letter from John J. Lane, Vice Presi- 
dent of Steuart Brothers, Inc., together with the voucher mentioned therein, re- 
questing that Steuart Brothers, Inc., be reimbursed for the work which Was 
performed. It would, therefore, be appreciated if this Department would be 
advised whether payment to the lessor would be proper under the voucher. 


The supporting papers attached to subject Jease disclose that on 
September 15, 1938, the Rural Electrification Administration requested 
bids for office space in the District of Columbia “for the administrative, 
clerical, and other uses of the Rural Electrification Administration, 
and/or such other Government activities as may be designated by the 
National Park Service of the Department of the Interior,” the speci- 
fications providing in pertinent part as follows: 


(1) Space required.—The floor space to be leased under the provisions of these 
specifications will be occupied by the Rural Hlectrification Administration for 
administrative, or and other purposes. * * 

> 7” + * * 7 


(4) Period “ lease.—The period of the lease covered by these specifications 
shall begin with the date of occupancy of the space, and extend to June 30 
of the same fiscal year in which said occupancy shall have begun; provided 
that, upon thirty days written notice to the lessor, the United States Government 
shall have the right to renew, and will renew, said lease, annually, from year 
to year, thereafter, for a period not to exceed three years, or to a date not later 
than June 30, 1943, subject to appropriations being made by Congress which 
shall be available for such annual renewals, and subject to the approval of the 
National Park Service. 

7 ~ . + * + * 

(15) Amount and type of space.—Net usable space required exclusive of 
corridors, toilets, stairs, halls, elevators, building equipment, etc., shall consist 
of approximately 80,000 to 100,000 sq. ft. of floor space, with a portion of the 
space on any or all floors subdivided by satisfactory partition work into a 
total of approximately 50 offices or rooms of approximately 300 sq. ft. each, 
a conference room or auditorium seating 100 people, as per layout to be approved 
by the Government, and the balance in open space for clerical, storage, and filing 
purposes. 

* a * * = * o 

(20) Fiwtures and equipment.—All conduits necessary for the installations as 
provided for in this paragraph shall be concealed from view by means of under- 
floor ducts, wallchases, etc. All appliances and fixtures necessary to furnish 
adequate and satisfactory heat, light, fire prevention and water shall be available 
or provided and installed. The necessary lighting fixtures, with globes or other 
suitable provisions to prevent glare, must provide an average illumination of 
ten foot candles at desk height; and sockets, bulbs, wall plugs, fuses, etc., shall 
be provided. In addition to the general illumination, necessary fan and power 
electric outlets, telephone and power conduits must be provided. 


On September 24, 1938, Steuart Brothers, Inc., submitted a bid 
pursuant to the above request offering to furnish 74,365 net square 
feet of space for .684 cents per square foot or $50,892 ($50,865.66) 
and on April 11, 1939, it submitted an amended bid extending the time 
for acceptance to and including May 1, 1939, and providing for an 
annual rental rate of four-sevenths of 15 percent of total assessed 
value of building and ground and certain other changes in its original 
bid. In letter of April 21, 1939, the Acting Director, National Park 
Service, accepted the amended bid “for occupancy as quarters for a 
portion of the employees of the United States Housing Authority 
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under certain conditions” including revised specifications in pertinent 
part as follows: 

Page 6, paragraph (20). All fixtures, conduits, sockets, lamps, wall plugs, 
fuses, etc., shall be provided as called for in this paragraph with the exception 


of the lighting fixtures which shall be provided and installed by the Govern- 
ment. 


* * . * 7 > + 

Detailed plans are to be prepared by you in consultation with and subject to 

the approval of the United States Housing Authority and the National Park 
Service, so that within the limitations permitted by this agreement the maximum 
of adaptation to the Government’s desires will result. 
On September 18, 1939, the Government, by the contracting officer 
for the United States Housing Authority, entered into a lease 
(WAh-269) with Steuart Brothers, Inc., for 61,329 net square feet 
of office space in the Steuart Building at an annual rental rate of 
$65,119.80 (net rent $36,619.80 and $28,500 special services). 

Paragraph 2 of the lease provides that the leased premises are to 
be “used exclusively * * * as office space for the United States 
Housing Authority, Federal Works Agency, and/or such Government 
activities as may be designated by the Public Buildings Administration, 
Federal Works Agency,” and paragraph 6 of said lease provides that 
the lessor “furnish to the Government, during the occupancy of said 
premises, under the terms of this leasé, as part of the considera- 
tion * * * the necessary bulbs and convenience outlets.” 

It appears that the leased premises were occupied by the United 
States Housing Authority from the effective date of the lease until 
April 8, 1940, when the lease was transferred to the Department of 
Agriculture which assumed liability for the rent provided for under 
the lease, said transfer being approved by the Public Buildings Admin- 
istration, Department of the Interior. The lessor was notified of the 
transfer and on May 31, 1940, the Secretary of Agriculture notified the 
lessor that the conditions and provisions of the lease (renumbered A4S— 
434) would be extended to cover the period beginning July 1, 1940, 
and ending June 30, 1941. 

The voucher transmitted with your letter is in the amount of $297.78 
and covers the lessor’s claim for labor and material incidental to the 
installation of the outlets referred to in said letter. The lessor, in 
urging payment of the amount claimed on the voucher, states in its 
letter of November 8, 1940, in part: 

You may recall that we previously pointed out that we did not feel obligated 
to make these extensive changes every time the lease which we originally made with 
U. S. Housing Authority was assigned. As we have stated to you before, the build- 
ing was erected and electrical outlets installed in accordance with a definite office 
plan submitted to us by U. 8S. H. A. We do not believe that any reasonable inter- 
pretation of the lease could mean that these extensive alterations are “repairs.” 


There is nothing in our lease which calls upon us to make extensive changes 
to satisfy changing conditions of the tenant. 


405635™—41——_23 
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All of the negotiations leading up to the lease and the lease itself 
indicate that it was the intention of the parties that these premises were 
for occupancy by the original tenant “and/or such Government activi- 
ties as may be designated by the Public Buildings Administration, 
Federal Works Agency.” 

In view of this and the lessor’s obligation to furnish the various 
special services as provided for under paragraph 6 of the lease includ- 
ing “the necessary bulbs and convenience outlets” it must be presumed 
that the rental stipulated under the lease was adjusted to cover 
this obligation. 

A contention similar to that made by the claimant in this case was 
made by the plaintiff in United Post Offices Corporation v. United 
States, 80 Ct. Cls. 785, where the plaintiff had agreed among other things 
to furnish toilet facilities as part of the rental consideration. The 
plaintiff contended that this provision of the lease obligated it to 
furnish only such toilet facilities as were required by the plans and 
specifications approved by the Post Office Department in advance, and 
to keep such facilities in good repair during the lease term, and that it 
did not require or obligate it to furnish such additional toilet facilities 
as the Post Office Department might from time to time during the 
term of the lease consider necessary to meet the exigencies of the 
service. However, the court, in holding the plaintiff was not entitled to 
recover for such services, said : 

The plaintiff's obligation under the lease was to furnish “satisfactory plumbing 
and necessary toilet facilities.” This obligation was a continuing one throughout 
the period of the lease. It is not contended that the additional toilet facilities the 
Department ordered plaintiff to furnish were not necessary for carrying on the 
business for which the building was leased. Therefore the refusal of the plaintiff 
to furnish the necessary toilet facilities, when called upon to do so, justified the 
Department in supplying them and deducting the cost thereof from the rent, 
The plaintiff is not entitled to recover on this item of the claim. 

The rule stated by the court in the case cited above is equally appli- 
cable to the instant case. Accordingly, you are advised that payment 
on the voucher, which will be retained in this office, is not authorized. 


(B~13961) 


APPOINTMENTS TO NON-CIVIL-SERVICE POSITIONS— 
APPORTIONMENT RESTRICTIONS 


Section 702 of the Labor-Federal Security Appropriation Act, 1941, which pro- 
vides for apportionment by States of appointments to non-civil-service posi- 
tions under appropriations in said act, contemplates that all of the 
appropriations under any single title of the act are to be considered as one 
unit in applying this restriction, and since the “National Railroad Adjust- 
ment Board” appears as a subheading of the title “National Mediation Board,” 
these agencies must be considered as one unit in this connection. 
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Comptroller General Warren to the Chairman, National Mediation Board, 
December 19, 1940: 


I have your letter of December 11, 1940, as follows: 


We have been requested by the National Railroad Adjustment Board at Chicago 
to submit the following to you: 

“Section 702 of the Labor-Federal Security Appropriation Act, 1941, provides 
that none of the funds appropriated in this Act shall be used to pay the salary 
of any person appointed to a non-civil-service position, under the appropriations 
in the respective titles in this act, if the effect of such appointment is to increase 
the number of non-civil-service employees from the State of residence of any 
such non-civil-service appointee beyond the number of non-civil-service employees 
to which such State is entitled, under the appropriations in the respective titles 
of this act, on a basis of population: Provided, That this section shall not apply 
to any position, the appointment of which is made by the President: Pro- 
vided further, That this section shall not apply to positions in the Civilian Con- 
servation Corps outside the District of Columbia.” [Italics supplied.] 

The Railway Labor Act, known as Public, No. 442-73d Congress, section 3 (t), 
provides : 

“The Adjustment Board may, subject to the approval of the Mediation Board, 
employ and fix the compensations of such assistance as it deems necessary in 
carrying on its proceedings. The compensation of such employees shall be paid 
by the Mediation Board.” 

The Adjustment Board and the Mediation Board.have always made appoint- 
ments to their clerical staff independently of each other, with the exception that 
the Mediation Board approves appointments to the staff of the Adjustment Board 
in accordance with section 3 (t) of the Railway Labor Act. 

We understand the intent and purpose of the provisions contained in Section 
702 to be an equitable distribution among the States of the number of employees 
to be appointed by the various governmental ‘agencies. This objective would 
be fulfilled by permitting each independent agency to maintain a separate con- 
trol or register for its guidance in making appointments. To require two 
agencies located in widely separated areas to maintain a common register and 
have their respective flelds of selection diminished by the appointing authority 
of each other is not a practical arrangement and enforces on each agency a double 
restriction, one by the State quota and the other by the number of independent 
boards involved. For example, with the small number of non-civil-service posi- 
tions of the two boards in question, if one of them makes an appointment from 
the State of Iowa, which State would be limited to a quota of one if the two 
boards are united, the other is thereby forbidden an appointment from that 
State. 

It is requested that you advise us at your early convenience whether the 
National Mediation Board and the National Railroad Adjustment Board can be 
considered separate in considering and determining the number of non-civil- 
service employees of each Board to which each State is entitled, in accordance 
with Public, No. 665-76th Congress, section 702. 


The “Labor-Federal Security Appropriation Act, 1941,” approved 
June 26, 1940, 54 Stat. 574, carries seven separate and distinct titles, 
the first six of which provide appropriations for various agencies. 
Title VII covers “General Provisions” under which section 702, quoted 
in your letter, appears. Title V, the one here under consideration, 
is entitled “National Mediation Board,” under which appears the sub- 
heading “National Railroad Adjustment Board.” Other titles of the 
act covering different governmental agencies contain thereunder a 
number of subheadings under which appropriations appear for sep- 
arate and distinct bureaus thereof. For instance, under Title TI— 
Federal Security Agency—are eight subheadings. 
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In explanation of the underlined portion of section 702 of the 
appropriation act quoted in your letter, the Committee of the House 
of Representatives in report No. 1822, on H. R. 9007, which bill became 
the statute here involved, stated : 

* * * By the terms of the language of the limitation, the apportionment 
will be made separately under each title of the bill and the net result will be 
more equitably to distribute among residents of all the States the benefits of 
positions exempt from the civil-service laws. 

There would appear to be little or no room for doubt that the unit 
for applying the restriction on employment of non-civil-service em- 
ployees was intended to be all of the appropriations “in the respec- 
tive titles of this act,” not the appropriations provided under each of 
the subheadings appearing under the respective titles. If the Con- 
gress had intended each bureau, office, or other appropriation unit to 
be the unit for applying the apportionment restrictions of the stat- 
ute it is to be presumed it would have stated so in express terms such 
as, for instance, the language which appears in the so-called “average 
provision” appearing in the same and other appropriation acts. The 
apparent intention was to place the responsibility and control for 
operation of the statute in the appointing power, the head of the 
agency, rather than in the respective bureau heads. The appointing 
power for personnel of the National Railroad Adjustment Board has 
been vested by law in the National Mediation Board. 

Accordingly, the question contained in the concluding paragraph 
of your letter is answered in the negative. 


(B-18910) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—TEMPORARY 
EMPLOYEES 


Employees originally appointed for definite periods not exceeding 6 months whose 
appointments are extended at the end of 6 months, or who are given new 
temporary appointments at such time, are to be regarded as temporary 
employees for leave purposes regardless of the aggregate length of service, 
and such a series of appointments or extensions is to be considered as one 
temporary appointment for the purpose of transferring accrued leave credit 
from one period of the temporary appointment to another. 


Comptroller General Warren to the President, United States Civil Service 
Commission, December 21, 1940: 


I have your letter of December 9, 1940, as follows: 


The Commission’s attention was recently called to unpublished decision 
B-10157, dated May 21, 1940, addressed to the Federal Security Administrator, 
Federal Security Agency. In this decision it was held that an employee who 
received a temporary appointment for not to exceed 3 months, which was sub- 
sequently extended three times for not to exceed 3 months in each case, may be 
regarded as a permanent employee for leave purposes. It was stated that de 
cision of January 17, 1939, 18 Comp. Gen. 596, “does not require that the entire 
period of 12 months involved in the instant case be considered as consisting of 
two temporary appointments of 6 months each—the employee having been re- 
tained in the service by means of extensions of the original appointment rather 
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than by a new temporary appointment. * * * While the original appoint- 
ment of 3 months and the first extension of 3 months each constituted a tem- 
porary appointment—not exceeding 6 months—when the appointment was 
continued thereafter (without any break in the service or new appointment) it 
became a permanent appointment within the purview of section I (b) of the 
annual leave regulations * * *.” 

In decision B-12925, October 29, 1940, addressed to the Secretary of War, 
however, it was held that a temporary employee engaged on construction work 
at an hourly rate who received a series of extensions of his temporary appoint- 
ment so that he served an aggregate of 8 months was a temporary employee 
engaged on construction work at an hourly rate of compensation within the 
meaning of the leave statutes and regulations and, therefore, expressly excluded 
from the benefits of annual and sick leave. This decision reads in part as 
follows: 

“ * * * the decision of May 13, 1989, 18 Comp. Gen. 853, 854, held as 
follows: 

“ * * * a series of administrative appointments each for a definite period 
not exceeding 6 months (but the series of appointments aggregating more than 6 
months) does not change the status of the employee from temporary to perma- 
nent or emergency for leave purposes, . and annual and sick leave in such a 
situation may not be advanced. * 

“Neither would the status of the dea be changed from temporary to 
indefinite, as contended in the correspondence forwarded with your letter. In 
other words, while a series of temporary appointments for definite periods of less 
than 6 months may be regarded as one temporary appointment for the purpose of 
transferring the leave credit of a temporary employee from one period of the 
temporary appointment to another, the status of the employee is not changed from 
temporary to permanent or indefinite as a result of the fact that the aggregate 
period of service under the series of such temporary appointments excceded 6 
months. Notwithstanding the number of successive temporary appointments, the 
fact remains that the employee was appointed for ‘definite periods of time not 
exceeding 6 months’ within the meaning of the definition of a temporary emplyee, 
as prescribed in the regulations.” [Italics supplied. ] 

Since the two decisions referred to above appear to be in conflict, the Commis- 
sion desires to be advised concerning the leave which may properly be granted 
to temporary employees on its force. A number of the Commission's temporary 
employees have been employed for periods longer than 6 months, in some cases 
as long as 2 years. These employees were given original appointments for defi- 
nite periods of time not exceeding 6 months and have been continued in the serv- 
ice by means of extensions of their original appointments, each extension having 
been similarly limited to definite periods of time not exceeding 6 months. The 
“ommission has heretofore taken the view that regardless of the actual length 

‘ employment, such employees were temporary employees for leave purposes, if 
they were originally appointed for definite periods of 6 months or less, and as 
such entitled to 2% days annual leave for each month of service. If the decision 
addressed to the Federal Security Administrator (B-10157, May 21, 1940) must 
be followed, it will be necessary for this Commission to consider its temporary 
employees who have actually served longer than 6 months as permanent for 
leave purposes, and as such entitled to 24% days annual leave a month, instead 
of 24% days a month. Your decision is respectfully requested on the following 
questions : 

1. Are employees originally appointed for definite periods not exceeding 6 
aonths, whose appointments are extended at the expiration of 6 months, to be 
considered as temporary or permanent for leave purposes, regardless of the 
aggregate length of service? 

2. Are employees originally appointed for definite periods not exceeding 6 
months who are reappointed or given new temporary appointments at the expira- 
tion of 6 months to be considered as temporary or permanent for leave purposes, 
regardless of the aggregate length of service? 

8. If such employees are temporary for leave purposes, may the series of 
appointments or extensions be considered as one temporary appointment for the 
purpose of transferring credit for accrued leave from one period of the temporary 
appointment to another, regardless of the aggregate length of service? 

4. If such temporary employees who have served longer than 6 months are to 
be considered as permanent for leave purposes are they entitled to: 
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(a) 2% days a month for the first 6 months of service and 24% days a month 
for each month thereafter? or 


(b) 2% days a month for the entire period of service? 

5. If such employees are to be considered as permanent for leave purposes and 
entitled to 24% days leave per month instead of 244 days a month, will it be 
necessary for the Commission to adjust the leave of such employees heretofore 
considered as temporary for leave purposes? 


6. If the answer to question 5 is in the affirmative and annual leave of such 
employees is to be adjusted, as of what date must the adjustment be made? 

7. If the answer to question 5 is in the affirmative what action must be taken 
in the case of employees who have served longer than 6 months and who have 
already been granted accrued leave on the basis of 244 days a month? 

(a) May the adjustment be made by reducing accrued leave and by charging 
as advanced leave where the employee has no accrued leave? or 

(b) Must refund be made for excess leave taken in prior calendar years?” 

In the decision first referred to in your letter (B-10157) the em- 
ployee involved received a temporary appointment for 3 months under 
section 4, rule VIII, of the civil-service regulations, and thereafter 
received three extensions under that appointment of not to exceed 3 
months each. Section 4 of rule VIII provides that under certain cir- 
cumstances “a temporary appointment may be made with the prior 
consent of the Commission for a period not to exceed 3 months, and 
may with like consent of the Commission be extended for a further 
period of 3 months.” It is further provided by said rule that “in no 
case shall such temporary appointment extend beyond 6 months for any 
purpose other than to complete the job of work for which the person 
was originally employed.” It will be noted that there was only one 
appointment of 3 months’ duration, and that the final 9 months of 
service were rendered under extensions of that same appointment. It 
was decided, in effect, that where an employee begins his period of 
service under a 3-months’ appointment and that appointment is ex- 
tended so that the actual period of service thereunder exceeds 6 months, 
then he must be regarded as a “permanent employee” because this 
latter term, as defined in section 1 (b) of the annual leave regulations, 
includes employees appointed “for definite periods in excess of 6 
months.” [Italics supplied.] In other words, it was concluded that 
even though a person begins a service under what is intended as a 
“temporary appointment,” if that appointment in fact, through a series 
of extensions or otherwise, turns out to be a “permanent appointment” 
it must be so labeled and the rules applicable thereto applied. That 
decision was not published and was rendered with respect to the par- 
ticular facts and situation there involved, the primary question being 
as to whether the leave earned but not taken during the first 6 months 
was forfeited. 

In B-12925 of October 29, 1940 (20 Comp. Gen. 228), further con- 
sideration appears to have been given to this general subject matter 
and it was therein concluded that there is no material distinction be- 
tween an extension of an initial temporary appointment and a new 
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temporary appointment—in either case there being in effect a re- 
appointment because a period of temporary employment ends and a 
further period of temporary service begins. Accordingly, it was 
determined that the holding as set forth in B-10157, should not be 
given general application and that the rule should be that “the status 
of the employee is not changed from temporary to permanent or 
indefinite as a result of the fact that the aggregate period of service 
under the series of such temporary appointments [or extensions] ex- 
ceeded 6 months”—quoting from decision B-12925 dated October 29, 
1940, 20 Comp. Gen. 223. You are advised, therefore, that the rule 
as stated in this latter decision, B—12925, should be followed. 18 
Comp. Gen. 596; id. 853. 

Employees of the class covered by your questions one and two are 
to be regarded as temporary for leave purposes regardless of the ag- 
gregate length of service, provided, of course, that the service is 
continuous. 

Question three is answered in the affirmative. 

The above answers to the first three questions make it unnecessary to 
answer the remaining questions stated in your letter. 


(B-14007) 


COMPENSATION—SEASONAL EMPLOYEES IN OTHER POSITIONS 
BETWEEN SEASONS 


Forest guards who have continuing appointments but whose actual employment 
in that capacity is seasonal may be considered as on involuntary furlough 
without pay during periods between seasons of employment (except on 
such days as they are intermittently employed as guards) and their employ- 
ment, during such periods, in separate and distinct positions in the same or 
different departments would not contravene the dual compensation statutes 
if not more than one salary be paid for any day. 

Forest guards whose actual service in that capacity under continuing appoint- 
ments is seasonal may be temporarily employed, during periods between 
the employment seasons, in separate and distinct positions having classified 
rates, either on the basis of the per annum rate or the equivalent per diem 
or hourly rate. 


Acting Comptroller General Elliott to the Secretary of Agriculture, December 
30, 1940: 


I have your letter of December 13, 1940, as follows: 


Reference is made to Decision 18 Comp, Gen. 1010, holding that no payment of 
compensation is in contravention of the Dual Compensation Act unless there 
be involved payments of more than one salary during the same period of time; 
also, 15 Comp. Gen. 751 to the effect that the Dual Compensation Act does not 
apply to part-time or intermittent employees “performing services for different 
government agencies on different days or at different times if payment is on a 
per diem or fee basis for time actually employed,” quoting from the syllabus. 

While the first cited decision suggests that an employee whose service is inter- 
mittent may be employed in a different capacity on days during which he is 
not employed in the intermittent position, the second cited decision indicates 
that this rule would not apply if the intermittent employment and the second 
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‘ 


employment were in the same bureau. On the National Forests the employment 
of Forest Guards, with some exceptions, is continuous during the fire season 
but intermittent need for guard services may arise prior to or following the 
major fire season. Because of this situation Forest Guards have been appointed 
at a per annum rate applicable to the period of continuous employment with a 
corresponding per diem rate for intermittent employment between fire seasons. 
(See Department letter of August 20, quoted in decision B-11963, dated Sep- 
tember 4, 1940.) In many cases there is no intermittent employment as guard 
between seasons and the guards are essentially in furlough status, but with 
the understanding that they may be called to duty should their services be 
needed, the per diem rate for which is fixed by the appointment. 

Many of the Forest Guard positions provide continuous employment only 
from four to six months and this is during the period of the year when em- 
ployment is most readily obtainable elsewhere. Consequently, to make the 
guard positions as attractive as possible to competent and dependable men the 
Forest Service in the past (prior to the formal appointment procedure incident 
to transfer of guard positions to the classified service) has employed the guard 
personnel on miscellaneous work whenever possible, such as laborer, straw boss, 
ete., in connection with construction or maintenance of improvements, reforesta- 
tion, and other activities. Since these men are now under continuing appointment 
(for continuous and intermittent service) question arises whether, without issu- 
ance of a formal notice of furlough from the guard position, they may be em- 
ployed on miscellaneous jobs at prevailing hourly or per diem wage rates between 
fire seasons. The wages for the miscellaneous jobs usually are at rates either 
lower or higher than the guard scale and employment for substantial periods at 
the guard salary may be unfair either to the Government or to the men. If 
the guards could be considered as in furlough status between fire seasons, except 
on such days as they are intermittently employed as guards, so as to permit their 
employment on other work when available, it would make possible a more satis- 
factory employment plan without issuance of furlough and restoration notices 
with respect to the guard position. 

I should appreciate your decision whether under the appointments above 
mentioned the periods between the continuous-service fire seasons may be con- 
sidered as furlough periods and employment permitted in other jobs subject to 
local wage scales at per diem or per hour rates applicable to the particular job 
to which assigned. 

Assuming an affirmative answer to the above question, further decision is 
desired whether between-season temporary employment may be permitted sub- 
ject to Civil Service requirements, in positions having classified rates either 


on the basis of (a@) the per annum rate or (b) the equivalent per diem or hourly 
rate. 


The decision of April 23, 1937, 16 Comp. Gen. 951, held as follows 
(quoting from the syllabus) : 


The dual compensation statutes—section 1765, Revised Statutes; section 2, 
act of July 31, 1894, 28 Stat. 205; and section 6, act of May 10, 1916, as amended by 
act of August 29, 1916, 39 Stat. 120, 582—do not preclude an employee from occu- 
pying a temporary position while on involuntary furlough without pay, as dis- 
tinguished from voluntary furlough or leaves of absence without pay, from a 
permanent status either in the same or different department or establishment of 
the Government, regardless of the individual or total amount of the compensation 
attached to the positions involved, and, termination of the furlough status in 
such cases is not required. 16 Comp. Gen. 720, amplified. 


In decision of June 30, 1939, 18 Comp. Gen. 1010, cited in your 
letter, supra, it was held as follows (quoting from the syllabus) : 


No payment of compensation may be regarded as in contravention of the dual 
compensation act of May 10, 1916, 39 Stat. 120, as amended by the act of August 
29, 1916, 39 Stat. 582—prohibiting payment to any person receiving more than one 
salary when the combined amount of said salaries exceeds the sum of $2,000 
per annum—unless there be involved payments of more than one salary during 


the same period of time, the combined rate of which was more than $2,000 per 
annum. 
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The period during which seasonal employees are not required to 
work may well be viewed as the equivalent of an involuntary furlough 
without pay within the meaning of the rule first above stated. Hence, 
there would be no legal objection to employment of seasonal personnel 
in other separate and distinct positions or employments in the same 
or different departments—yith the approval, of course, of the Civil 
Service Commission where such other positions or employments are 
subject to the Civil Service laws and regulations. If not more than 
one salary be paid for any day, the employment plan proposed in the 
third and fourth paragraphs of your letter would not appear to con- 
travene the dual compensation statutes. 

Accordingly, both questions (@) and (0), in the concluding para- 
graph of your letter, are answered in the affirmative. 


(B-14015) 


ALIENS—EMPLOYMENT—STATUTORY PROHIBITION—CITIZENSHIP 
STATUS DETERMINATION 


Payment of compensation during fiscal years 1939 and 1940 to a postmaster 
whose declaration of intention to become a citizen had lapsed prior to 
date of the Post Office Department appropriation act for fiscal year 1939 
contravened the citizenship provisions of said act and similar act for 1940, 
and amount paid should be refunded, but since he filed a new declaration 
of intention before date of approval of the 1941 appropriation act, he is 
not disqualified from receiving his salary under this later act. Question 
whether lapsing of first declaration nullified his eligibility to hold the office 
of postmaster is primarily for determination by Post Office Department and 
Civil Service Commission. 


Acting Comptroller General Elliott to the Postmaster General, December 30, 
1940: 


I have your letter of December 13, 1940, as follows: 


Question has been raised as to the eligibility of Edward R. Turk to continue 
to hold the office of postmaster at the fourth-class post office of Doctortown, 
Wayne County, Georgia. The uncertainty as to Mr. Turk’s status arises from 
the fact that he is still an alien although at the time the Act of March 28, 1938 
(Public, No. 453, 75th Congress), was passed Mr. Turk was able to establish 
that he had complied with the terms of that act, having executed a declaration 
of intention of becoming a citizen in April, 1928. 

An investigation of this case has disclosed that Mr. Turk is a Slovenian of 
Yugoslavian nationality and that his first declaration of intention was filed in 
the United States Court at Savannah, Georgia, on April 12, 1928. The records 
further show that a new declaration of intention was filed with the same court 
on February 14, 1940. Mr. Turk, in a letter addressed to Post Office Inspector 
McKay on November 1, 1940, stated that he has made three declarations of 
intention but let the first two lapse. As the matter now stands Mr. Turk will 
not be eligible to petition the court for naturalization until February 14, 1942. 

Your decision is requested on the question whether the action of Mr. Turk 
in permitting his declaration of intention to lapse nullified his eligibility to hold 
the office of postmaster; also what bearing his latest declaration of intention 
may have upon the action to be taken in his case. 


With respect to this subject, the Treasury and Post Office Depart- 
ments appropriation acts for the fiscal years 1939, 1940, and 1941, 
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approved March 28, 1938 (52 Stat. 148), May 6, 1939 (53 Stat. 683), 
and March 25, 1940 (54 Stat. 78), respectively, each contains an appro- 
priation restriction as follows: 

No part of any appropriation contained in this Act or authorized hereby to 
be expended shall be used to pay the compensation of any officer or employee of 
the Government of the United States, or of any agency the majority of the stock 
of which is owned by the Government of the United States, whose post of duty 
is in continental United States unless such officer or employee is a citizen of the 
United States or a person in the service of the United States on the date of the 
approval of this Act who being eligible for citizenship has filed a declaration 
of intention to become a citizen or who owes allegiance to the United States: * * * 

In decision of August 15, 1940, 20 Comp. Gen. 94, 95, wherein was 
considered a similar appropriation restriction, it was stated: 

In naturalization proceedings under existing laws a declarafion of intention 
to become a citizen lapses after seven years after it was made. 8 U. 8S. C. 379. 
Hence, for naturalization purposes there was no valid and subsisting declaration 
of intention on the date of the approval of the act of June 18, 1940. The admitted 
purpose of section 5 of said act is to prohibit the payment of compensation to aliens, 
and the exception in cases where the alien “had theretofore filed a declaration 
of intention to become a citizen” must be regarded as having reference to a declara- 
tion of intention which, it reasonably may be presumed, will ripen into citizenship. 

Accordingly, in the present case, since there was no valid declaration of inten- 
tion in existence on the date of the approval of the act of June 28, 1940, it must 
be held that the provisions of section 5 of said act prohibit the payment of 
compensation to Mr. 

In the instant case the declaration of intention filed in April 1928 
had lapsed prior to March 28, 1938, and May 6, 1939, dates of approval 
of the appropriation acts for the fiscal years 1939 and 1940, containing 
the restriction in question, and it is understood the postmaster did not 
file another declaration of intention to become a citizen until Febru- 
ary 14, 1940, which date was after March 6, 1939, the date of approval 
of the appropriation act for the fiscal year 1940, but prior to March 25, 
1940, the date of approval of the appropriation act for the fiscal year 
1941. Contrary to the statement in the concluding sentence of the 
first paragraph of your letter, the declaration of intention filed in 
April 1928 did not qualify the postmaster to receive compensation dur- 
ing the fiscal years 1939 and 1940. 

Accordingly, under the plain terms of the statute all amounts of 
compensation paid Edward R. Turk as postmaster during the fiscal 
years 1939 and 1940, or from funds thereby authorized to be expended, 
were paid in contravention of law and must be refunded. 17 Comp. 
Gen. 1047 ; id. 1104; 18 id. 868. 

However, the postmaster having been “in the service of the United 
States” on March 25, 1940, the date of approval of the appropriation act 
for the fiscal year 1941, and he, prior to said date, having filed a 
declaration of intention to become a citizen, which declaration is still 
valid, he is not disqualified by the appropriation restriction from re- 
ceiving his proper salary under authority of the fiscal year 1941 
appropriation act, 20 Comp. Gen. 201, 208. 
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Referring to the concluding paragraph of your letter, you are ad- 
vised that while, for the reasons hereinbefore stated, the fact that the 
declaration of intention filed in April 1928 had lapsed, disqualified 
this postmaster from receiving salary during the fiscal years 1939 and 
1940, this office may not undertake to pass upon the question of whether 
that fact “nullified his eligibility to hold the office of postmaster”— 
that being a matter primarily for determination by the Post Office 
Department and the United States Civil Service Commission. The 
declaration of intention filed February 14, 1940, merely qualifies him 
to receive compensation during the current fiscal year if he holds the 
office, and is not per se determinative of the question of his eligibility 
to hold the office. 


(B-18321) 


PROPERTY—PRIVATE—DAMAGES—CLAIMS OF GOVERNMENT 
EMPLOYEES 

































The National Youth Administration’s statutory authority to consider, ascertain, 
adjust, determine, and pay from its appropriations for the fiscal years 1940 
and 1941 certain claims, arising out of operations thereunder, on account of 
damage to, or loss of, privately owned property caused by the negligence of 
any employee of said Administration while acting within the scope of his 
employment, includes the authority to consider and pay otherwise proper 
claims of employees of the Administration on account of damage to their own 
private property, except claims on account of damage to automobiles which 
occur while the automobiles are being used for official travel on a mileage 
basis. 


Comptroller General Warren to the Federal Security Administrator, January 2, 
1 . 


There have been considered the questions presented in your letter of 
November 4, 1940, as follows: 


Under section 26 of the Emergency Relief Appropriation Act of 1989 the National 
Youth Administrator is authorized to consider, ascertain, adjust, determine, and 
pay from the appropriation made to the National Youth Administration in section 
2 of the act, any claim, not in excess of $500, arising out of its operations on 
account of damage to or loss of privately owned property caused by the negligence 
of any employee of the National Youth Administration, while acting within the 
scope of his employment. The National Youth Administrator is given a like 
authority under paragraph 19 of the National Youth Administration Appropria- 
tion Act of 1941 to. pay such claims with the approval of the Federal Security 
Administrator, from the appropriation made to the National Youth Administration 
in paragraph 1 of that act. 

The National Youth Administration has before it for consideration, among 
others, a claim submitted by one of its employees for damage to his personally 
owned automobile as the result of an accident due to the negligence of another 
employee of this Administration acting within the scope of his employment; and 
the question is presented whether claims of such employees may be paid on 
account of damage to or loss of their privately owned property under the provisions 
of the said acts. 

The National Youth Administrator has requested, therefore, that your decision 
be solicited on the question whether claims of employees of the National Youth 
Administration may be considered under the provisions of section 26 and para- 
graph 19, respectively, of the acts referred to, and if otherwise r, whether 
such claims may be paid from the appropriation made to the National Youth 
Administration under the provisions of the sald acts. 
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Paragraph 19 of the National Youth Administration Appropria- 
tion Act of 1941, approved June 26, 1940, 54 Stat. 593, provides as 
follows: 

The National Youth Administrator, subject to the approval of the Federal 
Security Administrator, is authorized to consider, ascertain, adjust, determine, 
and pay from the appropriation in paragraph 1 any claim arising out of opera- 
tions thereunder accruing after June 30, 1940, on account of damage to, or loss of, 
privately owned property caused by the negligence of any employee of the 
National Youth Administration, while acting within the scope of his employment. 
No claim shall be considered hereunder which is in excess of $500 or which is not 
presented in writing within one year from the date of accrual thereof. Accept- 
ance by a claimant of the amount allowed on account of his claim shall be deemed 
to be in full settlement thereof, and the action upon such claim so accepted by 
the claimant shall be conclusive. 

Similar provision is contained in section 26 of the Emergency Relief 
Appropriation Act of 1939, 53 Stat. 936. 

Your submission does not indicate the specific facts of the case in 
question, but it is assumed there was no such contributory negligence 
on the part of the employee-claimant as would, under ordinary prin- 
ciples of tort, preclude him from enforcing collection for the damages 
sustained against any others whose negligence also contributed to the 
accident. 

Over a period of years there has been enacted a series of statutes to 
provide generally for payment for private property damaged in par- 
ticular operations of the Federal Government. Such acts, however, 
differ from the act quoted above in that they apply not to negligent 
accidents, but to damaging occurrences which are the normal, and, in a 
sense, the predictable result of authorized Government activities—such 
as property damage resulting from heavy gunfire in the practice of 
the Army. Ordinarily (that is, in the absence of special provision in 
the statute otherwise) it has been held that such statutes pertain to 
private owners who are unconnected with the Government, and that 
the risk of such normal damages is one assumed by an employee who 
enters such service. See 8 Comp. Gen. 420 and the cases there cited. 
This rule was based, also, in part upon the separate provision which 
had been made by Congress for payment for damages to the property 
of employees in certain branches of the service. See 6 Comp. Gen. 52. 

Claims for damages caused by the negligence of Government em- 
ployees are adjusted under a different series of statutes, stemming 
from the act of December 28, 1922, 42 Stat. 1066, under which it is for 
the head of each department to “consider, ascertain, adjust, and deter- 
mine” each claim, and certify the allowed claims to Congress for pay- 
ment from an appropriation to be made. The two statutes referred 
to in your letter vary from the 1922 act just cited only to limit the 
amount allowable to $500, instead of $1,000, and to authorize you to 
pay the claims so adjusted and allowed from the current appropria- 
tions, rather than to certify them to Congress for its consideration. 
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Under the 1922 act it is not uncommon for the various departments 
to report to Congress claims of their own employees (see, for example, 
H. Doc. No. 621, 76th Cong., at pp. 25, et seg.), and the appropriations 
made have not excepted such claims from the payments authorized. 

Accordingly, except where the damage is to an automobile of an 
employee while being used for official travel on a mileage basis (as to 
which see 7 Comp. Gen. 284; 15 id. 76 and 735), and subject, of course, 
to the determination of each particular case by the National Youth 
Administrator and the approval of the Federal Security Adminis- 
trator, your questions are answered in the affirmative. 


(B-14020) 
CONTRACTS—COST-PLUS—PAYMENTS—AUDIT REQUIREMENTS 


The evidence submitted in support of vouchers covering payments to contractors 
under War Department cost-plus-a-fixed-fee construction contracts should 
include: (1) original pay rolls; (2) original itemized invoices for all pur- 
chases; (3) schedules of minimum wages to be paid the various classes of 
laborers and mechanics as determined by the Secretary of Labor. 

In connection with payments to contractors under provisions in War Department 
cost-plus-a-fixed-fee construction contracts for payment of travel expenses 
of the contractors’ employees incurred under advance authorizations for 
travel issued by the contracting officer, copies of such authorizations will be 
accepted as sufficient for General Accounting Office audit purposes without 
requiring copies of travel orders issued by contractors to their employees. 

Evidence of competition will not be required in connection with agreements 
between contractors and subcontractors under War Department cost-plus-a- 
fixed-fee construction contracts, but vouchers covering payments to the con- 
tractors should be supported by approved copies of any agreements with 
subcontractors which are required to be reduced to writing and of any 
purchase orders which require the contracting officer’s approval, and while 
only one copy of such agreement or order is required, such copy should be 
submitted with the general contract or first voucher, and for succeeding 
reimbursements under such agreement or order a reference thereto on 
voucher or subcontractor’s invoice should be furnished. 

Where, in connection with vouchers covering payments under War Department 
cost-plus-a-fixed-fee construction contracts, copies of agreements with sub- 
contractors and purchase orders which previously have been placed by con- 
tractors, such as are required to be submitted, are not immediately available, 
the General Accounting Office will accept a certificate of the Government 
representative that prices paid by contractor are in accordance with such 
approved agreements or purchase orders, with the understanding that 
copies of those documents later will be transmitted to this office, and that, 
as to future purchase orders and agreements, copies will be furnished. 

Payments for rental of equipment under War Department cost-plus-a-fixed-fee 
construction contracts which provide for payment of such rental at not to 
exceed rates approved by the contracting officer should be supported by a 
schedule of rates to be filed with the contract, or if a uniform, schedule of 
rates has been adopted and copies thereof are furnished the General Ac- 
counting Office, the audit requirements in that respect will be met. 

If general conditions or specifications relating to War Department cost-plus-a- 
fixed-fee construction contracts are available when the contracts are made, 
they should be forwarded to the General Accounting Office with the contracts, 
but if not, this Office should be so advised, and they should be forwarded 
when available. With respect to subcontracts, this Office is not concerned 
primarily with detailed technical specifications, but any special instructions, 
general conditions, etc., which amplify or supplement the terms of the 
agreement with respect to the prices to be paid should be furnished as a 
part of the subcontract. 
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In connection with the General Accounting Office audit of vouchers covering 
payments under War Department cost-plus-a-fixed-fee construction con- 
tracts, if payments by the contractor either by cash or by check are eyi- 
denced by a receipt of the payee, neither citations to checks issued by the 


contractor nor a reconciliation of the contractor’s depository account will 
be required. 


Comptroller General Warren to the Secretary of War, January 2, 1941: 
I have your letter of December 14, 1940, as follows: 


In the audit of vouchers Nos. 1036, 1068, 13826, 1435, 1557, and 1713, per- 
taining to the October 1940 accounts of Lieutenant Colonel L. W. Maddox, 
Finance Department, covering partial payments made under Contract No. 
W-6357-QM-216, T. A. Loving and Company, Inc., and contract No. W-6357- 
QM-215, J. N. Pease and Company, the Audit Division of your office, in letter 
of November 20, 1940, addressed to the Chief of Finance, raised suspensions 
against said vouchers for the reason that the following supporting data was 
not furnished: 

A. Original pay rolls. 

B. Original itemized invoices for all purchases. 

C. Complete itemization to support vouchers for all travel, including travel 
orders and other supporting evidence as required by applicable travel 
regulations. 

D. Originals of all agreements with subcontractors, including evidence of 
competition. 

HE. Schedules of rates covering the rental of new and used equipment rented 
by the contractor as well as equipment rented from the contractor, together 
with a certified statement showing value of equipment. 

F. Copies of specifications or any special instructions. 

G. Schedules of minimum wages to be paid the various classes of laborers 
and mechanics as determined by the Secretary of Labor. 

H. If payments were made in cash, receipts should be furnished, or, if paid 
by check, citations to checks by dates and numbers should be furnished. 

I. In addition there should be furnished the War Department auditor’s recon- 
— statement of the contractor’s depository account if payments are made by 
chec 

With reference to the suspensions indicated above as A, B, and G, no difficulty is 
being experienced by the War Department in furnishing such information with 
the vouchers on which payments are made under construction contracts on a 
cost-plus-a-fixed-fee basis. However, with reference to items O, D, B, F, H, and J, 
certain difficulties are being experienced which tend to a delay in payments under 
such contracts to the detriment of the National Defense work of the Government, 
and concerning which your decision is requested with a view to possible modifica- 
tion of the above requirements in the particulars indicated below. 

Item 0. The travel contemplated under this item would appear to be that 
reimbursable to the contractor for travel of persons in his organization other than 
the reimbursement for transportation of workmen to and from the job which may 
be required in some instances. If such be the case, attention is invited to the fact 
that travel orders are not customarily issued by such private organizations. 
However, such contracts do authorize, upon the approval of the contracting 
officer as defined in the contract, travel by certain personnel of the contractor. 
See article 2, subparagraph 1 (f). If the travel in question is thé travel 
referred to in item 0, it would appear that rather than a copy of the travel 
order a copy of the authority for such personnel to travel would suffice, and 
it is requested that the exception in this particular be modified accordingly 
with the understanding that the travel will be reimbursed on the basis of the 
Standardized Government Travel Regulations, with such exceptions as are pro- 
vided in the contract. 

Item D. Since the original contracts between the Government and the contractor 
are authorized by law to be made without competition, and since there is no 
requirement in said contracts that contracts between the contractor and sub- 
contractors must be made on the basis of competition, the requirement that the 
original and all agreements with contractor, including evidence of competition, 
be furnished would seem to be unnecessary, and your authority is requested to 
eliminate this as supporting data to such vouchers. By reason of some uncer- 
tainty as to whether the term “Agreements with subcontractors” includes ordi- 
nary purchase orders, the confusing situation has been precipitated that sub- 
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contracts with vendors of materials “including evidence of competition” are or 
may be required in support of reimbursement vouchers. The resulting difficulties 
are indicated by the fact that a single purchase order may cover hundreds of 
shipments, as in the case of lumber, with separate invoices for each shipment. 
Furnishing of a copy of a purchase order multiplied by the number of individual 
invoices or groups of invoices paid by the contractor on different dates, would in 
itself entail considerable trouble and expense with delays in reimbursement. 
Purchase orders placed under cost-plus-a-fixed-fee contracts entered into by the 
office of the Quartermaster General are approved in advance by the constructing 
quartermaster, representative of the contracting officer. Materials covered by the 
purchase orders are inspected and accepted or rejected by the same officer. His 
administrative certificate on the reimbursement voucher is predicated upon pre- 
audit by a field auditor. By reason of these current controls, it is suggested that 
any requirement for support of the reimbursement voucher by purchase orders 
be eliminated. The seriousness of present delays in reimbursement prompts the 
request that immediate advice be given on this particular point. 

Item ZH. Since the schedule of rates covering the rental of new and used equip- 
ment, including the value thereof, rented by the contractor is contained in the 
contract between the United States and the contractor, as well as the rates relat- 
ing to the equipment rented from the contractor by the Government, it would 
appear that this schedule which is forwarded to your office in connection with 
the contract, would meet the auditing needs of your office without such schedules 
being furnished with the vouchers as paid by disbursing officers, if reference on 
said vouchers is made to the contract in question. 

Item F. With respect to specifications referred to therein the War Department 
interprets this to mean specifications in connection with the construction project 
to which the cost-plus-a-fixed-fee contract relates and not to specifications or 
special instructions with respect to the purchase of materials by a contractor 
from a subcontractor. Since the building specifications are a part of the contract 
and will be furnished your office at the time the contract is received or subse- 
quently furnished, is it necessary that said specifications shall be forwarded with 
the vouchers under which payment is made if reference on said vouchers is made 
to the contract in question? 

Item H. It appears in many instances that where payments by a contractor are 
made by check, receipts are obtained at the same time. In this event, it is the 
view of the War Department that if check payments are evidenced by a receipt, 
citation to the checks by dates and numbers need not be furnished. Likewise, 
under item J, it is deemed unnecessary to furnish the auditor’s reconciliation 
statement of the contractor’s depository account when receipts are obtained for 
either cash or check payments by the contractor. Your decision is requested as 
to whether the foregoing is in accordance with your audit requirements. 

In view of the vast amount of construction work which is now under way, 
and which necessitates prompt payment to contractors in order that there 
may be no disruption to the defense program, it is requested that your decision 
on the above questions be expedited. 


It is noted that no difficulty is anticipated in furnishing original 
pay rolls, original itemized invoices for all purchases, and schedules 
of minimum wages to be paid laborers and mechanics as determined 
by the Secretary of Labor. 

With respect to the questions raised under the various items of 
your above-quoted letter, you are advised as follows: 

Item @. Article II, subparagraphs 1 (f) and 1 (n) of contract No. 
W-6357-qm-216 provide for reimbursement of travel expenses paid 
by the contractor, subject to written authorization in advance by the 
contracting officer. A copy of that authorization is proposed to be 
furnished by you in support of reimbursements of such expenditures. 
This will meet the audit requirements in that respect. 

Item D. Under such contracts as are here involved, evidence of 
competition in connection with agreements between the contractor and 
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his subcontractors or in connection with purchases made by the con- 
tractor pursuant to the principal contract will not be required by this 
office. 

In order to make a satisfactory audit of invoices paid by the con- 
tractor, it appears essential that there be furnished an approved copy 
of any agreement with a subcontractor which is required to be re- 
duced to writing, and of any purchase order placed by the contractor 
which requires prior approval of the contracting officer pursuant 
to article V, paragraphs 1 (c) and 1 (d) of the contract. However, 
it is not necessary that a copy be furnished with each voucher or 
invoice. One copy of such agreement or purchase order may be 
transmitted to the Audit Division of this office for filing with the 
general contract or may be attached to the first voucher on which 
i payment is involved; and for succeeding reimbursements of ex- 
penses incurred under the agreement or purchase order, a reference 
thereto on the subcontractor’s invoice or the voucher will serve to 
identify the agreement or purchase order. 

If and when copies of such agreements and purchase orders which 
previously have been placed are not immediately available, this office 
will accept a certificate of the representative of the Government that 
the prices paid by the contractor are in accordance with such ap- 
proved agreements or purchase orders, with the understanding that 
copies of those documents later will be transmitted to this office; and 
that, as to future purchase orders and agreements with subcontractors, 
copies will be furnished as indicated in the preceding paragraph. 

Item #. Under contracts such as here involved it will not be re- 
quired that there be attached to each voucher a schedule of rates 
covering the rental of new and used equipment, including the value 
thereof, rented by the contractor. Contract No. W-6357-qm-216, 
article II, paragraphs 1 (c) and 2, provides for the payment of rental 
at not to exceed the rates approved by the contracting officer. No 
schedule of such rates has been furnished with the contract. If, how- 
ever, such a schedule hereafter is filed with the contract, or if, as is 
understood, a uniform schedule of rates has been adopted and copies 
thereof are furnished this office, the audit needs in that respect will 
be met. 

Item F. It was not the intention of this office to require that specifi- 
cations be forwarded in connection with payment vouchers, but rather 
that a copy be filed with the pertinent contract. Article I, paragraph 
1 of contract No. W-6357-qm-216, refers to “specifications or instruc- 
tions contained in appendix A hereto attached and made a part hereof, 
or to be furnished hereafter by the contracting officer.” If general 
conditions or specifications are available when the contract is made, 
they should be forwarded with the contract. If not, this office should 
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be advised to that effect in which case it will be assumed that such 
specifications will be furnished as they become available. With respect 
to subcontracts made by the contractor, this office is not concerned 
primarily with detailed technical specifications, but if there accompany 
the subcontract any special instructions, general conditions, etc., which 
amplify or supplement the terms of the agreement with respect to the 
prices to be paid, those documents should be furnished as a part of 
the subcontract. 

Items H and /. It will be satisfactory to this office if payments by 
the contractor either by cash or by check are evidenced by a receipt 
of the payee, in which case citations to checks issued by the contractor 
in payment of invoices, together with a reconciliation of the con- 
tractor’s depository account need not be furnished. 

If, in any particular case, it should prove not to be practicable to 
furnish some part of the data required in support of vouchers covering 
payments under cost-plus-a-fixed-fee contracts, I shall be glad to 
consider any alternative suggestion you may wish to offer to the end 
that there may be prompt payment of amounts due under such con- 
tracts as well as a proper safeguarding of the Government’s interests 
in the matter. 


(B-13685) 


TRAVELING EXPENSES—HIRE OF SPECIAL CONVEYANCES—REGULA- 
TION RESTRICTION—EVIDENCE OF COMPLIANCE 


An official traveler claiming reimbursement of charges for the hire of a special 
conveyance must furnish a positive statement whether or not it was hired 
from a person of a class (Government employees, etc.) from which such 
hire is prohibited by paragraph 11 (c) of the Standardized Government 
Travel Regulations except under the conditions stated therein, even though 
said paragraph does not expressly require such a statement. 


Comptroller General Warren to the Secretary of Agriculture, January 3, 1941: 
I have your letter of November 23, 1940, as follows: 


Reference is made to paragraph 11 (c) of the Standardized Government 
Travel Regulations, which reads as follows: 

“Charges for the hire of a conveyance of another Government employee, of a 
member of the traveler’s family, or of a member of the family of another 
Government employee, will not be allowed in the absence of a satisfactory show- 
ing that the conveyance was not so procured because of such personal or official 
relationship; that it was impracticable to otherwise procure, and that the mem- 
ber of the family so furnishing was not dependent upon the traveler for support. 
The material facts should be reported in the account.” 

It has been the understanding of this Department that the above-quoted 
paragraph does not require an employee who has hired an automobile and who 
claims reimbursement for such hire to state in each instance that the auto- 
mobile was not hired from another Government employee, from a member of 
the traveler’s family, or from a member of the family of another Government 
employee, but that it does require that the explanation provided for therein 
must be given in each instance where a conveyance was hired from another 
Government employee, from a member of the traveler’s family, or from a mem- 
ber of the family of another Government employee and the traveler is claiming 
reimbursement therefor. 

405685™—41———-24 
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Investigator Ashton Barksdale of this office recently submitted his relmburse- 
ment voucher for the period October 5 to October 12, 1940, Bureau voucher 
No. 8884, schedule No. 6122-41. In this voucher, Mr. Barksdale claimed reim- 
bursement for the rental of automobiles used by him in connection with his 
official duties. A pre-audit difference statement was issued on November 1, 1940, 
suspending the items of automobile hire for the reason that “Statement is 
required showing whether the persons from whom the cars were hired are 
Government employees, members of the family of a Government employee or 
members of the traveler’s family.” 

It is understood that many items covering the rental of automobiles have 
been included in reimbursement vouchers and approved by the General Account- 
ing Office without any more information than that submitted by Mr. Barks- 
dale, and, although he will reclaim the suspended items, the Department will 
appreciate advice from you as to whether our interpretation of the require- 
ments of paragraph 11 (c) of the Standardized Government Travel Regula- 
tions as outlined above is correct. 

While the quoted regulation does not expressly require an employee 
who has hired an automobile and who claims reimbursement for 
such hire to state in each instance that the automobile was not hired 
from another Government employee, from a member of the trav- 
eler’s family, or from a member of the family of another Gov- 
ernment employee, yet the furnishing of such a statement is consist- 
ent with the plain purpose and intent of the regulation. When 
there is nothing on the receipt or otherwise with the voucher to indi- 
cate whether the person from whom the conveyance was hired is, 
or is not, a Government employee, etc., there is no basis for assum- 
ing or presuming that such person is not a Government employee, etc. 
The mere omission of such fact or silence in respect of the inhibition 
appearing in the quoted regulation may not be accepted as estab- 
lishing that the hiring does not contravene the regulation. The plain 
purpose of the regulation is to preclude the allowance of charges 
for the hire of a conveyance of another Government employee, etc., 
unless the conditions referred to therein are shown to exist. 
Where nothing is shown with respect to such conditions, the fact that 
the hiring does not contravene the regulation should be shown by 
a positive statement, thus leaving nothing to presumption, assump- 
tion, or inference. 

Accordingly, you are advised that this office is unable to concur 
in the view or understanding set forth in the first part of the second 
paragraph of your letter, and that in all such cases the traveler 
will be required to state whether the person from whom the con- 
veyance was hired is, or is not, a Government employee, etc., and 
if in the affirmative, to make the showing required by the regulation 
in order to establish that the charge made for such hire is properly 
allowable. 

The records of this office now show that Mr. Barksdale has re- 
claimed the questioned items and in doing so has made the affirmative 
statement on the voucher that “The persons from whom the automo- 
biles in question were hired were not Government employees, mem- 
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bers of the family of a Government employee, or members of my 
family.” In view of that statement the items now will be allowed 
through the usual preaudit channels. 


(B-13576) 


TRANSPORTATION—BILLS—AUDIT AND OVERPAYMENT COLLECTION 
PROCEDURE 


Section 822 of the Transportation Act of 1940, providing that payment for 
transportation for the Government by common carriers subject to the 
Interstate Commerce Act, or the Civil Aeronautics Act of 1988, shall be 
made upon presentation of bills therefor, prior to audit or settlement by 
the General Accounting Office, leaves the question as to the nature and 
extent of any administrative examination of such bills prior to payment 
one for determination administratively in the light of the accountability 
of the administrative officers certifying the bills and the disbursing officers 
making the payments. 

Overpayments reported to administrative offices and disbursing officers in con- 
nection with the post audit of transportation payments generally should 
be recovered administratively from amounts otherwise payable on sub- 
sequent vouchers, and only in cases where the disbursing officer or admin- 
istrative office concerned does not have, and is not likely to have, a subse- 
quent voucher on which collection may be effected should the overpayment 
be reported to the General Accounting Office for collection as a claim by 
the United States against the payee. 

Upon submission from, and request by, a department for General Accounting 
Office preaudit examination of transportation bills of carriers which are 
not covered by the provisions of section 322 of the Transportation Act of 
1940, such bills may be preaudited by this Office in accordance with the 
procedure existing prior to the enactment of the said act. 


Comptroller General Warren to the Secretary of Agriculture, January 6, 1941: 
There has been considered the matter presented in letter dated 


November 19, 1940, from the Acting Secretary of Agriculture, as 
follows: 


This Department has under consideration the administrative and procedural 
problems involved in carrying out the provisions of section 322 of the Trans- 
portation ‘Act of 1940, which directs the payment of transportation accounts 
prior to audit or settlement by the General Accounting Office, and specifically 
reiterates the right of the United States Government to deduct overpayments 
to a carrier from any amount subsequently found due the carrier. The coupling 
of these two legislative expressions seems clearly to indicate the intention of 
Congress to provide for a more rapid settlement of the claims of carriers. 
Consequently, the introduction of a departmental preaudit designed to provide 
for the verification of rates, freight classifications, or land-grant deductions 
would, to a large measure, appear to defeat the purposes of this legislation. 
In the Department of Agriculture it has been the practice to give an admin- 
istrative examination to the accounts submitted by the carriers for the purpose 
of determining the correctness of the accounts from the standpoint of rendition 
of service, claims for damages, ete. It is the intention of the Department 
to continue such administrative examinations and to base thereon the admin- 
istrative certifications for payment without any modification of the prescribed 
vertificates appearing on the voucher forms. An expression of your reaction 
to this proposal would be appreciated, 

Another point in question is how adjustments will be made in cases where 
the postaudit of bills by your office discloses overpayments. Ordinarily such 
adjustments could be made in either of two ways: (1) deductions by bureaus 
on subsequent bills rendered by the carriers, or (2) collections by your office 
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directly from the carriers, with deposits to the credit of the appropriations 
involved and notices of the action taken to the bureaus concerned. The 
adoption of plan (1) would require more bookkeeping entries than would be 
necessary if plan (2) were followed. Also, a bureau would be unable to make 
deductions in those cases where no services were performed or vouchers sub- 
mitted to that bureau by a particular carrier after overpayments were disclosed. 
The adoption of plan (2) would reduce the number of necessary bookkeeping 
entries and one agency (General Accounting Office) would negotiate with the 
carriers in effecting refunds occasioned by overpayments. 

It is, therefore, respectfully requested that the Department be advised whether 
adjustments on account of overpayments on transportation vouchers through 
collections by your office are precluded by the terms of section 322 reserving the 
right “to deduct the amount of any overpayment to any such carrier from any 
amount subsequently found to be due such carrier.” If permitted by this legisla- 


tive provision, it is strongly urged that the procedure of collection through your 
office be adopted. 


A question has also arisen as to whether the Transportation Section, Claims 
Division, of your office, will, on submission by this Department, continue to pre- 
audit accounts for the transportation “of persons or property for or on behalf 
of the United States” by any common carrier not “subject to the Interstate Com- 
merce Act, as amended”; that is to say, by any common carrier engaged only in 
intrastate transportation. An expression from you on this point will also be 
appreciated. 

Section 322 of the Transportation Act of 1940, to which the above 
submission pertains, is as follows: 

Payment for transportation of the United States mail and of persons or prop- 
erty for or on behalf of the United States by any common carrier subject to the 
Interstate Commerce Act, as amended, or the Civil Aeronautics Act of 1938, shall 
be made upon presentation of bills therefor, prior to audit or settlement by the 
General Accounting Office, but the right is hereby reserved to the United States 
Government to deduct the amount of any overpayment to any such carrier from 
any amount subsequently found to be due such carrier. 

The provision that payment for transportation for or on behalf 
of the United States by common carriers subject to the Interstate 
Commerce Act, as amended, or the Civil Aeronautics Act of 1938, shall 
be made upon presentation of bills therefor, prior to audit and settle- 
ment by the General Accounting Office, would appear to make the 
question as to the nature and the extent of any administrative examina- 
tion of such bills prior to payment one for determination administra- 
tively in the light of the accountability of the administrative officers 
certifying the bills and the disbursing officers making the payments. 
Accordingly, this office may not undertake to direct or control the 
extent to which bills for such service shall be examined prior to pay- 
ment. However, I agree with the view expressed in the quoted letter, 
supra, that an administrative audit designed to provide for a verifica- 
tion of rates, freight classifications, or land-grant deductions, would 
defeat the primary purpose of the section and would result 
in an increased administrative cost not warranted by any useful 
purpose to be served thereby. Also, I think the nature and extent of 
the examination prior to payment as suggested in the submission would 
be in accord with the intent and purpose of the section. While over- 
payments resulting from the use of inapplicable rates or classifications 
or the failure to make land-grant deductions necessarily will result 
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in suspensions or exceptions in the post audit of the vouchers covering 
such payments, in the matter of determining the ultimate liability of 
the certifying and disbursing officers it would appear that the purpose 
and effect of the section here involved should not be overlooked. 

Relative to the matter of collecting any overpayments resulting 
from the procedure that may be adopted under the statutory pro- 
vision here concerned, it is to be observed that under the established 
procedure in the post audit of transportation accounts, the admin- 
istrative office and the disbursing officer are advised with as little 
delay as possible, in a notice of exception, of any differences found 
in the accounting audit, and, also, of any exception otherwise to a 
payment. Under this procedure it would seem that it should be 
possible in most cases to recover from amounts otherwise payable 
on subsequent vouchers the amount of any overpayment before the 
account is ready for settlement in this office and thus to reduce to a 
minimum the amount chargeable against the disbursing officer in the 
settlement of his account. Of course, where the disbursing oflicer or 
administrative office concerned does not have and is not likely to 
have a subsequent voucher on which the overpayment may be col- 
lected, the amount of such overpayment may be reported to this office 
as a claim by the United States against the payee for collection 
under the established procedure. But since this office is not likely 
io have hereafter many claims of carriers against which such indebt- 
edness could be recovered by set-off that procedure should not be 
followed where the amount of the overpayment can be recovered by 
means of an administrative deduction on a subsequent voucher. 

This office will cooperate with the administrative departments and 
agencies to the fullest extent possible, consistent with the require- 
ments of law, in expediting the effecting of the necessary adjustments 
in connection with the settlement of disbursing officers’ accounts. 
However, in view of the fact that the function of disbursing moneys 
now is centralized largely in the Division of Disbursement, Treasury 
Department (Executive Order No. 6166) and in view, also, of the 
provision of section 322 of the Transportation Act of 1940, reserving 
the right of the United States to deduct the amount of any over- 
payment from any amount subsequently found due the carrier con- 
cerned, it does not appear at present that there should be set up in 
this office a procedure for collection which does not contemplate that 
disbursing officers will deduct, on their own initiative, from amounts 
available to them, such amounts as may be necessary to protect them 
against disallowances of credit in their accounts. 

With reference to the concluding paragraph of the letter quoted 
above relative to the matter of transportation bills of carriers which 
are not covered by the provisions of section 322 of the Transporta- 
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tion Act of 1940, you are informed that upon submission from, and 
request by, the Department of Agriculture for preaudit examination 
of such bills, they may be preaudited by this office in accordance with 
the procedure existing prior to the enactment of the act here 
concerned. 


(B-13519) 
PAY—RETAINER AND RETIRED—FLEET MARINE CORPS RESERVISTS 


There is nothing in section 12 of the Selective Training and Service Act of 
1940—fixing new rates of pay for certain -grades of enlisted men of the 
Army and Marine Corps and increasing the per centum increase for the 
first 4 years of service for all grades—to suggest an intention that trans- 
ferred or retired members of the Fleet Marine Corps Reserve who have 
not received the rates of pay therein provided, should have their inactive 
pay recomputed on the basis of that act. 


Assistant Comptroller General Elliott to the Secretary of the Navy, January 7, 
1941: 


There has been received your letter of November 18, 1940, request- 
ing decision upon questions presented in a letter dated November 
18, 1940, from the Paymaster, United States Marine Corps, as fol- 
lows: 


Reference: (a) Section 12 of Public, No. 783, 76th Congress, Chapter 720, 3rd 
Session, approved September 16, 1940. 


1. Members of class I (b), (c), and (d), Fleet Marine Corps Reserve, trans- 
ferred thereto prior to October 1, 1940, are entitled under the provisions of sec- 
tions 203 and 204 of the Naval Reserve Act of 1938, approved 25 June, 1988, to 
a certain percentage of “the base pay they were receiving at the time of 
transfer” plus further varying amounts. 

2. Under the provisions of sections 1, 204, and 206 of the act of June 25, 
1938, Fleet Marine Corps Reservists shall, upon the completion of thirty 
years’ service or when found not physically qualified upon examination, be 
transferred to the retired list of the regular Marine Corps “with the pay they 
were then legally entitled to receive” (with the exception of those retired for 
physical disability) and “the allowance to which enlisted men of the regular 
Marine Corps are entitled on retirement after thirty years’ service.” 

8. Decision is requested on the following questions: 

(a) Are members of class I (b), (c), and (d), Fleet Marine Corps Reserve 
(16 and 20 years), transferred thereto prior to October 1, 1940, entitled to have 
their pay accounts adjusted from October 1, 1940, in accordance with the pro- 
visions of reference (a), which increases the rates of base pay of the 4th to 
jth pay grade and provides for increased longevity pay after the completion of 
each 4-year period of service? 

(b) Are retired Fleet Marine Corps Reservists, who were retired prior to 
October 1, 1940, entitled to have their pay accounts adjusted from October 1, 
1940, upon the basis of the pay provided in.reference (a)? 


Section 12 of the Selective Training and Service Act of 1940, 
approved September 16, 1940, provides, in pertinent part, as follows: 


(a) The monthly base pay of enlisted men of the Army and the Marine 
Corps shall be as follows: Enlisted men of the first grade, $126; enlisted men 
of the second grade, $84; enlisted men of the third grade, $72; enlisted men of 
the fourth grade, $60; enlisted men of the fifth grade, $54; enlisted men of the 
sixth grade, $36; enlisted men of the seventh grade, $380; except that the 
monthly base pay of enlisted men with less than four months’ service during 
their first enlistment period and of enlisted men of the seventh grade whose 
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inefficiency or other unfitness has been determined under regulations prescribed 
by the Secretary of War, and the Secretary of the Navy, respectively, shall 
be $21. The pay for specialists’ ratings, which shall be in addition to monthly 
base pay, shall be as follows: First class, $30; second class, $25; third class, 
$20; fourth class, $15; fifth class, $6; sixth class, $3. Enlisted men of the 
Army and the Marine Corps shall receive, as a permanent addition to their 
pay, an increase of 10 per centum of their base pay and pay for specialists’ 
ratings upon completion of the first four years of service, and an additional 
increase of 5 percentum of such base pay and pay for specialists’ ratings for 
each four years of service thereafter, but the total of such increases shall not 
exceed 25 per centum. Enlisted men of the Navy shall be entitled to receive 
at least the same pay and allowances as are provided for enlisted men In 
similar grades in the Army and Marine Corps. 

(b) The pay for specialists’ rating received by an enlisted man of the Army 
or the Marine Corps at the time of his retirement shall be included in the com- 
putation of his retired pay. 

7 - * o ” e * 

(d) No back pay or allowances shall accrue by reason of this Act for any 
period prior to October 1, 1940. 

(e) Nothing in this Act shall operate to reduce the pay now being received by 
any retired enlisted man. 

(f) The provisions of this section shall be effective on and after October 1, 
1940. Thereafter all laws and parts of laws insofar as the same are incon- 
sistent herewith or in conflict with the provisions hereof are hereby repealed. 


The monthly base rates of pay effective July 1, 1922, as fixed for the 
seven grades of enlisted men of the Army and Marine Corps by 
section 9 of the act of June 10, 1922, 42 Stat. 629, were $126, $84, 
$72, $54, $42, $30, and $21, respectively.. Section 9 of the act of June 
10, 1922, provided also for an increase of 5 per centum of the base 
pay of such enlisted men as a permanent addition to their pay for 
each 4 years of service not exceeding 25 per centum. 

The Naval Reserve Act of 1938, 52 Stat. 1175, 1186, provides, in 
pertinent part, as follows: 


* * * That all men who on the date of this act are members of the Fleet 
Naval Reserve as the result of sixteen or more years of active naval service, 
are hereby transferred to the Fleet Reserve created by this act, and shall 
continue to receive the same pay, allowances, and benefite which they were 
legally entitled to receive at the time of approval of this Act, * * * 

Sec. 2. The United States Marine Corps Reserve established under the act 
of February 28, 1925, is hereby abolished, and in lieu thereof there is hereby 
created and established as a component part of the United States Marine Corps, 
a Marine Corps Reserve under the same provisions in all respects (except as 
may be necessary to adapt said provisions to the Marine Corps) as those con- 
tained in this act or which may hereafter be enacted providing for the Naval 
Reserve: Provided, That the Marine Corps Reserve shall consist of the Fleet 
Marine Corps Reserve, the Organized Marine Corps Reserve, and the Volunteer 
Marine Co Reserve, corresponding, as near as may be, to similar classes of 
the Naval Reserve. 

*” “ s . * + 


* 

Swo. 203. Men serving in the Regular Navy, who, having enlisted therein on 
July 1, 1925, or prior thereto, or who having been discharged therefrom prior to 
July 1, 1925, and reenlisted in the Regular Navy within three months from 
the date of discharge, or who were serving in the Naval Reserve Force on 
July 1, 1925, in an enrollment entered into within four months from the date 
of their discharge from the Regular Navy and thereafter reenlisted in the 
Regular Navy within three months from the date of their discharge from the 
Naval Reserve created by the Act of February 28, 1925, shall be entitled to be 
transferred to the Fleet Reserve on the completion of sixteen or more years’ 
naval service, and when so transferred shell, except when on active duty, be 
entitled to receive, if they have had sixteen but less than twenty years’ naval . 
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service, pay at the rate of one-third the base pay they were receiving at the 
time of transfer, plus all permanent additions thereto, and if they have had 
twenty or more years’ naval service, pay at the rate of one-half of the base pay 
they were receiving at the time of transfer, plus all permanent additions thereto: 
Provided, That the pay authorized in this section shall be increased 10 per 
centum for all men who may be credited with extraordinary heroism in the line 
of duty or whose average marks in conduct for twenty or more years shall not 
be less than 95 per centum of the maximum: Provided further, That the deter- 
mination of the Secretary of the Navy as to the definition of extraordinary 
heroism shall be final and conclusive for all purposes. 

Sec. 204. Men serving in the Regular Navy on the date of the passage of this 
Act, who first enlisted in the Navy after July 1, 1925, or who reenlisted therein 
after July 1, 1925, having been out of the Regular Navy for more than three 
months, and men who first enlist in the Regular Navy after the passage of this 
Act, may upon their own request be transferred to the Fleet Reserve upon the 
completion of at least twenty years’ naval service: Provided, That they are 
physically and otherwise qualified to perform duty in time of war. After such 
transfer, except when on active duty, they shall be paid at the rate of one-half 
of the base pay they are receiving at the time of transfer: Provided further, 
That all enlisted men transferred to the Fleet Reserve in accordance with the 
provisions of sections 1 and 208 of this Act shall, upon completion of thirty 
years’ service, be transferred to the retired list of the Regular Navy, with the 
pay they were then legally entitled to receive and the allowances to which 
enlisted men of the Regular Navy are entitled on retirement after thirty years’ 
service: And provided further, That all enlisted men transferred to the Fleet 
Reserve in accordance with the provisions of this section shall, upon completion 
of thirty years’ service, be transferred to the retired list of the Regular Navy, 
with the pay they were then legal entitled to receive, plus all permanent 
additions thereto, and the allowances to which enlisted men of the Regular 
Navy are entitled on retirement after thirty years’ service. 

. * om - 


* s se 

Seo. 206. In time of peace all enlisted men transferred to the Fleet Reserve 
after sixteen years’ or more service in the Regular Navy may be required to 
perform not more than two months’ active duty in each four-year period and 
shall be examined physically at least once during each four-year period: Pro- 
vided, That any pay which may be due any member of the Fleet Reserve shall 
be forfeited when so ordered by the Secretary of the Navy, upon failure, under 
such conditions as may be prescribed by the Secretary of the Navy, of such 
member to report for inspection: Provided further, That enlisted men heretofore 
or hereafter transferred to the Fleet Reserve after sixteen years’ or more 
service in the Regular Navy, who are found not physically qualified upon such 
examination, shall be transferred to the retired list of the Regular Navy. with 
the pay they are then receiving, and in addition men coming under the cogni- 
zance of sections 1 and 208 of this Act, shall, upon the completion of thirty years’ 
service, receive the allowances to which enlisted men of the Regular Navy are 
entitled on retirement after thirty years’ service: * * * [Italics for 
emphasis. ] 


The provisions quoted above from the Naval Reserve Act of 1938, 
insofar as the basis for computing retainer pay or retired pay of 
transferred or retired fleet reservists is concerned, do not differ 
materially from corresponding sections of the Naval Reserve Act of 
1925, 43 Stat. 1080, 1091 (secs. 23 to 27), or from those provisions 
of the act of August 29, 1916, 39 Stat. 591, 593, in pari materia. 
Section 23 of the Naval Reserve Act of 1925 provides for transfer 
to the Fleet Naval Reserve of enlisted men of the Regular Navy only 
upon completion of at least 20 years’ naval service, if found quali- 
fied, with one-half of the base pay “they are receiving at the time of 
transfer” and if found not physically qualified to perform duty in 
time of war they shall be discharged, with a further proviso that 
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the enlisted man so transferred to the Fleet Naval Reserve shall 
upon completion of 30 years’ service, including naval service and 
time in the Fleet Naval Reserve, be transferred to the retired list of 
the Regular Navy with one-half of the base pay of their ratings plus 
all permanent additions thereto and the allowances to which en- 
listed men of the same ratings are entitled to retirement after 30 
years’ naval service. Section 24 of the Naval Reserve Act of 1925 
provided that all enlisted men who theretofore had been transferred 
from the Regular Navy to the Fleet Naval Reserve established by the 
act of August 29, 1916, should receive the rate of pay they were 
legally entitled to receive plus the allowances to which enlisted men 
of the Regular Navy are entitled on retirement after 30 years’ naval 
service. Section 26 of the 1925 act continued the rights of men 
then in the service to be transferred to the Fleet Naval Reserve on 
the completion of 16 or 20 years’ naval service with pay at the rate 
of one-third or one-half of the base pay “they are receiving at the 
time of transfer” plus permanent additions, and section 27 of the same 
act provided for their retirement, if found not physically qualified 
“with the pay they are then receiving” with allowances after 30 years 
including naval service, Naval Reserve service and time on the re- 
tired list, and for those transferred members who were not disabled 
they should, after 30 years’ naval service, including time in the Fleet 
Naval Reserve, be transferred to the retired list of the Regular Navy 
with the pay “they were then receiving” plus allowances. 

The act of August 29, 1916, 39 Stat. 590, et seg., provided that 
members of the Fleet Naval Reserve, who have, when so transferred 
completed 16 or 20 years’ naval service, shall be paid a retainer at 
the rate of one-third or one-half, respectively, of the base pay “they 
were receiving at the close of their last naval service,” plus all allow- 
ances to which enlisted men of the same rating are entitled on re- 
tirement after 30 years’ naval service. The provisions of the 1916 
and 1925 acts were likewise applicable to the Marine Corps upon 
transfer to the reserve of that service. See 39 Stat. 595 and 43 Stat. 
1080 (sec. 2). 

It is to be noted that the basis for computation of retainer pay of 
enlisted men of the Navy and Marine Corps upon their transfer to 
the Fleet Naval or Fleet Marine Corps Reserve after completion of 
16 or 20 years’ service and subsequent retirement, usually after sub- 
stantial inactive service in the Reserve, has been practically identical 
since 1916, that is to say, the basis for the computation of the inactive 
pay of the reservist whether as a transferred member or as a retired 
member is upon a fraction of the active pay received “at the close 
of their last naval service” or “pay that they were receiving at the 
time of transfer” increased upon retirement after 30 years by the 
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allowances to which enlisted men of the Regular Navy and Marine 
Corps are entitled upon their retirement after 30 years. 

There is nothing in section 12 of the Selective Training and Serv- 
ice Act of 1940—fixing new rates of pay for certain grades of enlisted 
men of the Army and Marine Corps and increasing the per centum 
increase for the first 4 years of service for all grades—to suggest an 
intention that transferred or retired members of the Fleet Marine 
Corps Reserve who have not received the rates of pay therein pro- 
vided, should have their inactive pay recomputed on the basis of that 
act. In other words, there is no implied repeal of the Naval Reserve 
Act of 1988 so as to permit the computation of their inactive pay 
upon any other basis than as therein provided. Both of your ques- 
tions are answered in the negative. Cf. 20 Comp. Gen. 213. 


(B-14153) 


TRANSPORTATION—DEPENDENTS—ARMY RESERVE OFFICER’S FIRST 
DUTY STATION 


Where Army Reserve officer’s active duty orders assigned him to permanent 
station on a stated effective date and provided that he should proceed to 
another station on that date for temporary duty of approximately 30 days, 
and subsequent orders, issued while he was still at the temporary station, 
assigned him to permanent duty at such station, his first duty station 
under the call to active duty was the permanent station fixed in the 
second orders and, hence, he is not entitled to reimbursement for 
transportation of his dependents from his home to such station. 


Assistant Comptroller General Elliott to Lt. Col. W. M. Dixon, United States 
Army, January 9, 1941: 


There has been received your letter of December 13, 1940, requesting 
decision whether you are authorized to pay the voucher enclosed 
therewith in favor of Second Lt. Charles M. Thayer, QM-Res., for 
$32.95 covering reimbursement for transportation of his dependents 
from Evanston, Ill., to Washington, D. C. 

The claim is based on travel involved incident to Special Orders 
No. 242, Headquarters Sixth Corps Area, Chicago, Ill., October 15, 
1940, as follows: 


By direction of the President under authority contained in Public Resolution 
No. 96, 76th Congress, approved August 27, 1940, and ist Ind., War Department, 
AG 201 Thayer, Charles Muchmore, (undated) R. October 9, 1940, Second Lieu- 
tenant Charles Muchmore Thayer, O-384473, QM-Res., (IMA), (A&SAG), 7382 
Reba Place, Evanston, Illinois, is ordered to extended active duty for one (1) year 
effective 21 October, 1940, in connection with construction program, and is as- 
signed to station at Headquarters Sixth Corps Area, Chicago, Illinois. On that 
date he will proceed to Washington, D. C., reporting upon arrival to the Quarter- 
master General for temporary duty of approximately thirty (30) days, and by 
letter to Commanding General, Sixth Corps Area, Chicago, Illinois. Upon ter- 
mination of this temporary duty, he will proceed to Chicago, Illinois, reporting 
upon arrival to the commanding general for duty in the office of the corps area 
quartermaster. He will rank from 7 October, 1940. If not sooner relieved from 
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active duty at Chicago, Illinois, or at such place as he then may be serving, in 
time to enable him to arrive at his home, shown after his name, on 20 October, 
1941, on which date he will revert to an inactive status, FD 1326 P 15-0121 A 
1505-01 and 2. The travel directed is necessary in the military service. FD 1326 
P 15-0621-0284-1378-0700-0730 A 1505-01 and 2 Reports of payments and trans- 
portation costs will be submitted to this headquarters plainly marked “For CCA 
officer.” This officer has had physical examination of the final type within 30 days 
of the effective date of duty. 

These orders were modified by Special Orders No. 269, War Depart- 
ment, November 14, 1940, as follows: 

Para. 66. Second Lieutenant Charles M. Thayer (O-384473), Quartermaster 
Corps Reserve, is relieved from assignment to station at headquarters Sixth Corps 
Area, Chicago, Illinois, and from temporary duty in the office of the Quartermaster 
General, Washington, D. ©., is assigned to duty in the office of Quartermaster Gen- 
eral, Washington, D. C., and will report for duty. The travel directed is neces- 
sary in the military service. FD 1421 P 83-0600 A 0410-01. 

The voucher shows that the officer’s dependents were located at his 
home, Evanston, Ill., when Special Order No. 269, War Department, 
was received, and that they traveled from Evanston, IIl., to Washing- 
ton, D. C., between the dates November 20 and December 1, 1940. It 
appears that the orders of November 14, 1940, were received by Lieu- 
tenant Thayer prior to his completion of temporary duty assigned at 
Washington, D. C., and that he never reported for duty at Chicago, 
Ill. The effect of the two orders was to direct Lieutenant Thayer to 
proceed from his home to Washington, D. C., for extended active duty 
for 1 year. The only travel involved under these orders was travel 
to his first duty station. 

The current Army appropriation “Organized Reserves,” 54 Stat. 
375, provides: 

* * * for travel in kind, or reimbursement in lieu thereof, as now author- 
ized by law for officers of the Regular Army, of dependents of Reserve officers 
who have been ordered to active duty for periods in excess of fifteen days; * * * 

Under section 12 of the act of May 18, 1920, 41 Stat. 604, as extended 
by section 12 of the act of June 10, 1922, 42 Stat. 631, officers of the 
Regular Army are entitled to transportation of their dependents in 
kind or reimbursement in lieu thereof when ordered to make a perma- 
nent change of station. Under his orders Lieutenant Thayer did not 
acquire a duty station at Chicago, IIl., the effect of the orders being 
to assign Washington, D. C., as his first duty station under the call to 
active duty. The orders did not involve a change of duty station and 
the law does not authorize transportation for dependents of officers of 
the reserve corps traveling to a first duty station upon being called 
to active service. 1 Comp. Gen. 677; 20 id. 71, 75. 

You are not authorized to pay the voucher in question which is 
retained in the files of this office. 
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(B-14218) 
PAY—AVIATION DUTY—NAVY OFFICERS 


Naval officers whose pay, including flying pay, is computed on their permanent 
rank of captain while serving as “flag officers” in command of squadrons 
under special designations by the President in accordance with 34 U. 8. 
Code 216 are not required to be classified as officers “above the rank of 
captain” in applying the limitation in the Naval Appropriation Act (1941) 
on the number of officers “above the rank of captain” who may receive 
increased pay for making aerial flights. 


Assistant Comptroller General Elliott to the Secretary of the Navy, January 9, 
1941: 


There has been received your letter of December 30, 1940, trans- 
mitting for decision a question presented in a letter from the Chief 
of the Bureau of Navigation, dated December 26, 1940, as follows: 


1. The Naval Appropriation bill, approved June 11, 1940, limits increased 
pay for making aerial flights to eight officers of the Regular Navy above the 
rank of captain. Prior to December 11, 1940, five such officers were assigned 
to duty involving flying and each one had received a letter from the Bureau 
of Navigation stating he was one of the five to receive the increased pay. 

2. On December 11, 1940, the President, in accordance with the provisions 
of U. 8. Code, title 34, section 216, designated Captain Patrick N. L. Bellinger, 
U. S. N.. as Commander, Patrol Wing Two, with the rank of rear admiral, 
and Captain Ernest D. McWhorter, U. S. N., as Commander, Patrol Wings, 
Patrol Force, with the rank of rear admiral, and directed them to assume the 
rank and hoist the flag of a rear admiral. These officers are performing duty 
involving flying. 

3. It is the opinion of this bureau that, as these officers are permanent 
captains in the Regular Navy even though they have been authorized by the 
President to assume the rank and hoist the flag of a rear admiral, they are 
entitled to continue to receive the flying pay of a captain, and therefore, they 
are not to be considered as among the eight officers above the rank of captain 
who must be designated by this bureau to receive increased pay for making 
aerial flights. 

4. It is requested that this matter be submitted to the Comptroller General 
for a decision to determine whether or not the above opinion of this bureau 
is correct. 


The act of June 11, 1940, making appropriations for the Naval 
Service for the fiscal year ending June 30, 1941, under Title I, 
Bureau of Supplies and Accounts—Pay, Subsistence and Transpor- 
tation—provides : 


for increased pay for officers of the Regular Navy for making 
aerial flights, no part of which shall be available for increased pay for making 
aerial flights by more than five officers above the rank of captain, * * 


In the same act under Title [I—Emergency National Defense 
Appropriations—Bureau of Supplies and Accounts, appears the 
following provision : 

For an additional amount for pay, subsistence, and transportation of naval 
personnel, comprising the same objects specified under this head in title I of 


this act, including three _hdditional officers above the rank of captain in a 
flight-pay status: * * 
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On December 11, 1940, Captain Bellinger was given a designation 
by the President in the following language: 

In accordance with the provisions of the U. S. Code, title 34, section 216, 
you are hereby designated as Commander, Patrol Wing Two, with the rank of 
rear admiral. In accordance with this designation you will assume the rank 
and hoist the flag of rear admiral. 

An identical letter was directed to Captain McWhorter except 
that he was designated as Commander, Patrol Wings, Patrol Force. 

Section 1434 of the Revised Statutes, 34 U. S. C. 216, provides as 
follows: 

The President may select any officer not below the grade of commander 
on the active list of the Navy, and assign him to the command of a squadron, 
with the rank and title of “flag officer”; and any officer so assigned shall have 
the same authority and receive the same obedience from the commanders of 
ships in his squadron, holding commissions of an older date than his, that 
he would be entitled to receive if his commission were the oldest. 

It will be noted that the provisions of section 1434, Revised Statutes, 
are limited to assignments of captains or commanders of the Navy 
to the command of a “squadron” with rank and title of flag officer 
during such command and it is assumed the designated commands of 
the two officers are the command of a squadron. 

The primary purpose of section 1434, as indicated by its terms, was 
to give to the officer so assigned command of, and to require obedience 
from, officers of higher rank or earlier date who might be serving in 
the squadron. 17 Comp. Dec. 54. In a decision of a former Comptrol- 
ler of the Treasury, dated December 16, 1899, it was held that mere 
assignment of a captain to command a squadron with the rank of 
rear admiral, under section 1434 of the Revised Statutes, did not 
make him a rear admiral nor invest him with that office, and that the 
mere conferring upon him of the higher rank did not entitle him to 
the pay of the higher grade. See, also, decision A-87171, dated 
July 30, 1981. 

The limitations in the appropriation act of June 11, 1940, swpra, are 
prohibitions against the payment of flying pay to officers of the Navy 
whose flying pay is computed upon the pay of an office above that 
provided for a captain of the Navy, and an officer of the Navy with 
temporary rank of flag officer and entitled only to the pay of captain 
is not within the limitations. The pay of the two officers under con- 
sideration being for computation upon their rank of captain, they are 
not required to be classified as officers “above the rank of captain” by 
reason of their assignment to the commands indicated and are not to 
be counted as officers within the cited limiting provisions of the act. 
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(B-13987) 


CONTRACTS—MOTOR TRANSPORTATION SERVICES—TERMINATION 
AND ADVERTISING REQUIREMENTS 


The question whether termination of a transportation contract—obtained by the 
contractor through misrepresentation as to its application to the Interstate 
Commerce Commission for a certificate under the Motor Carrier Act, 
1935—would be in the interests of the United States is a matter within 
the discretion of the administrative office involved, and the General Account- 
ing Office will not object to otherwise proper payments for performance by 
other parties of the services covered by the contract if it be terminated after 
30 days’ notice in writing as specified in the provision therein for termination. 

Since section 321 (a) of part II, title III, of the Transportation Act of 1940, 
specifically authorizes the procurement of transportation services without 
advertising for bids when the services required can be procured from any 
common carrier lawfully operating in the territory where such services are 
to be performed, decision reported in 18 Comp. Gen. 641 is not for application 
to procurement of motor carrier transportation services under the circum- 
stances contemplated by said section. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, January 
10, 1941: 


There has been considered your letter of December 12, 1940, as 
follows: 


Pursuant to procedure promulgated in your decision of February 7, 1939, to 
the Secretary of State (18 Comp. Gen. 641), bids were solicited for the trans- 
portation of subsistence and hospital supplies from the Veterans’ Administration 
Supply Depot, Perry Point, Maryland, to various points of destination and as 
a result Contract VAm-15347 was awarded to Robert C. Mackey, Inc., Elkton, 
Maryland, and copy forwarded to General Accounting Office on June 3, 1940. 
This contract covers transportation from Perry Point, Maryland, to Bronx, 
New York; Lyons, New Jersey; Coatesville, Pennsylvania; Roanoke, Virginia; 
Phoebus, Virginia; and from Baltimore, Maryland, to Perry Point, Maryland, 
and runs from July 1, 1940, to June 30, 1941, unless cancelled on thirty days’ 
notice on the part of either party as provided therein. 

The bid invitation transmitted to each prospective bidder a form for execu- 
tion to indicate whether the bidder had operating rights from and to the points 
indicated, and Robert C. Mackey, Inc., executed a certificate, now a part of the 
contract, to the effect that it has operating rights from and to the points 
indicated. , 

There has been certain correspondence, copies of which are enclosed, between 
the Interstate Commerce Commission and the Veterans’ Administration, from 
which it will be noted that the Interstate Commerce Commission desires the 
Veterans’ Administration to terminate the contract with Robert C. Mackey, Inc., 
on the premise that Robert C. Mackey, Inc., is without authority from the In- 
terstate Commerce Commission to lawfully perform its contract. Please advise 
whether this may be done, returning the enclosures with your reply. 

Apropos this matter, it is requested that you advise whether in view of the 

‘ovisions of section 321 (a), part II, title III of the Interstate Commerce Act of 

tember 18, 1940 (Public, No, 785—76th Congress): “That section 3709, Re- 
vised Statutes (U. S. C., 1934 edition, title 41, sec. 5), shall not hereafter be 
construed as requiring advertising for bids in connection with the procurement 
of transportation services when the services required can be procured from any 
common carrier lawfully operating in the territory where such services are to be 
performed,” it is now necessary to advertise for competitive bids pursuant to 
your decision of February 7, 1989, to the Secretary of State (18 Comp. Gen. 641) 
before engaging the transportation services of a motor carrier. 


The transportation of supplies between some of the points covered 
by the contract clearly constitutes transportation in interstate com- 
merce. Section 206 (a) of the Motor Carrier Act, 1985, as amended, 
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49 Stat. 551 (49 U. S. C., section 306 (a) ), and as in force at the time 
of the submission and acceptance of the bid of Robert C. Mackey, 
Inc., contained the following pertinent provisions : 


Except as otherwise provided in this section and in section 310a, no common 
carrier by motor vehicle subject to the provisions of this part shall engage in 
any interstate or foreign operation on any public highway, or within any reser- 
vation under the exclusive jurisdiction of the United States, unless there is in 
force with respect to such carrier a certificate of public convenience and neces- 
sity issued by the Commission authorizing such operations: Provided, however, 
That, subject to section 310, if any such carrier or predecessor in interest was 
in bona fide operation as a common carrier by motor vehicle on June 1, 1935, 
over the route or routes or within the grtinrs for which application is made 
and has so operated since that time, * * e Commission shall issue such 
certificate without requiring further proof that : eablie convenience and neces- 
sity will be served by such operation, and without further proceedings, if appli- 
cation for such certificate was made to the Commission as provided in paragraph 
(b) of this section and within one hundred and twenty days after October 1, 
1935, and if such carrier was registered on June 1, 1935, under any code of fair 
competition requiring registration, the fact of registration shall be evidence 
of bona fide operation to be considered in connection with the issuance of such 
certificate. * * * Pending the determination of any such application the 
continuance of such operation shall be lawful: * 


In the certificate attached to its bid, Robert C. Mackey, Inc., repre- 
sented that it was on June 1, 1935, and continuously thereafter, in 
bona fide operation as a common carrier over the routes or within 
the territory covered by its bid, and that it had, within the time 
prescribed by law, made due application to the Interstate Commerce 
Commission for a certificate or permit, as provided in the Motor 


Carrier Act, 1935, and it is stated in the certificate that such represen- 
tation is made as an inducement to the United States Government to 
employ the services of the carrier, and as a part of the consideration 
for such employment. 

The contractor’s accepted bid contained the following provision: 


This bid, if accepted, shall become a contract and shall remain in force during 
the period above stated unless terminated at the request of either party after 
thirty (30) days notice in writing. 


Included in the papers transmitted with your submission is copy 
of a letter addressed to your administration October 31, 1940, by the 
Director, Bureau of Motor Carriers, Interstate Commerce Commission. 
Said letter, insofar as here material, is as follows: 


The standing of Robert C. Mackey, Inc., upon the records of this Commission 
is adequately shown in the attached recommended report and order in the 
matter of the application of Robert C. Mackey, Inc., Docket No. MC-42346. In 
this recommended report, served August 20, 1940, there is set forth a history 
of the various steps taken upon the application of this carrier. Of immediate 
interest is the recital on sheet 4, commencing with line 12, that at the first hear- 
ing upon the application (June 16, 1989), applicant and opposing motor carriers 
reached an agreement as to the extent of the authority which should be granted 
to him, which provided for the transportation of specified commodities “between 
Providence, Md., and points within ten miles thereof in the State of Maryland 
* * * on the one hand and points within 100 miles of Providence, on the 
other ;” and “points in New Jersey, New York, and Virginia on the other.” Camp 
Perry (Perryville), Maryland, it appears, is not within ten miles of Providence, 
Maryland. While it is not set forth in the recommended report, the application 
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of the carrier, at its request, was amended in accordance with the agreement 
mentioned. A second hearing was held on the application on October 19, 1939, 
and the amendment above referred to was confirmed, so, on May 29, 1940, when 
the carrier submitted a certificate to your organization as to its motor carrier 
authority, its pending application on file, as amended, did not cover Perry Point, 
Maryland, or Perryville, Maryland. 

You will note that the recommended report and order does not provide for any 
authority to transport any commodities to or from Camp Perry, Maryland, or 
Perryville, Maryland. Under the provisions of the Act and agreeable to the 
notice served upon it, the carrier had twenty days from the date of service of 
the recommended report and order, to file exceptions thereto, if it was not 
satisfied with the findings or the order. The applicant, the record shows, did not 
file any exceptions and apparently was content to accept the findings of the 
examiner and the recommended report. However, the report has not become 
final due to the fact that other parties in interest have filed exceptions, none of 
which, however, involve service into or out of Camp Perry, Maryland, or Perry- 
ville, Maryland. It therefore appears that the transportation by motor vehicle 
of property in interstate commerce being performed by Robert C. Mackey, Inc., 
under contract with the Veterans’ Administration is without lawful authority or 
color of authority. 

From the quoted portion of the director’s letter, and from the 
examiner’s recommended report and order, mentioned therein, it ap- 
pears that the contractor filed application, under section 206 (a) of 
the Motor Carrier Act, 1935, for a certificate of public convenience and 
necessity authorizing it to operate as a common carrier by motor 
vehicle in interstate commerce, as represented in the certificate attached 
to its bid. It further appears, however, that such application does 
not cover transportation of supplies to or from Perry Point, or Perry- 
ville, Md., one of the terminal points involved in the contract. Thus 
the award was obtained on the strength of a misrepresentation. 

While the report of the Bureau of Motor Carriers is to the effect 
that the contractor’s representations are false, it is noted that such 
report is based upon a recommended report and order of an examiner, 
which report has not yet been approved by the Interstate Commerce 
Commission, and that the contractor’s application for a certificate of 
convenience and necessity is still pending. It is noted, also, that while 
the record includes a copy of a letter addressed to the contractor May 
29, 1940, by the Bureau of Motor Carriers, questioning the contractor’s 
authority to perform the services covered by the contract, nothing is 
included in the record to indicate the nature of any reply which may 
have been made by the contractor to said letter. 

But, however these matters may be, the question as to whether the 
termination of the contract, under the contract provision relative to 
termination, would be in the interests of the United States is a 
matter within your discretion. See, generally, 18 Comp. Gen. 826, 828. 
Accordingly, this office will not object to otherwise proper payments 
for performance by other parties of the services covered by the 
instant contract if said contract be terminated after 30 days’ notice 
in writing. Cf. decision of December 12, 1936, A-82127, to the 
Secretary of Agriculture, with respect to a similar matter. 
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In the decision reported in 18 Comp. Gen. 641, to which your 
letter has reference, it was held that— 


Since motor carriers are authorized to, and some will, give lower rates to 
the United States for transportation services than to the public generally, it 
must be held that such services are to be obtained only after advertising in 
accordance with section 3709, Revised Statutes, in the absence of an emergency, 
statutory authority for proceeding otherwise, or a clear showing that competi- 
tion could not have been obtained. 


It is apparent from the quoted portion of the decision that the 
holding therein, that transportation services are to be obtained only 
after advertising in accordance with section 3709, Revised Statutes, 
was expressly limited to cases where there exists no statutory author- 
ity for proceeding otherwise. 

Section 821 (a) of part II, title III, of the Transportation Act 
of 1940, Public, No. 785, approved September 18, 1940, is as follows: 


Notwithstanding any other provision of law, but subject to the provisions 
of sections 1 (7) and 22 of the Interstate Commerce Act, as amended, the full 
applicable commercial rates, fares, or charges shall be paid for transportation 
by any common carrier subject to such act of any persons or property for the 
United States, or on its behalf, except that the foregoing provision shall not 
apply to the transportation of military or naval property of the United States 
moving for military or naval and not for civil use or to the transportation of 
members of the military or naval forces of the United States (or of property 
of such members) when such members are traveling on official duty; and the 
rate determined by the Interstate Commerce Commission as reasonable therefor 
shall be paid for the transportation by railroad of the United States mail: 

. however, That any carrier by railroad and the United States may 
enter into contracts for the transportation of the United States mail for less 
than such rate: Provided further, That section 3709, Revised Statutes (U. S. C., 
1934 edition, title 41, sec. 5), shall not hereafter be construed as requiring 
advertising for bids in connection with the procurement of transportation serv- 
ices when the services required can be procured from any common carrier law- 
fully operating in the territory where such services are to be performed. 


Since the second proviso of section 321 (a) provides specific statu- 
tory authority for procuring transportation services without adver- 
tising for bids when the services required can be procured from any 
common carrier lawfully operating in the territory where such 
services are to be performed, the decision reported in 18 Comp. Gen. 
641 is not for application to procurement of transportation services 
under the circumstances contemplated by said section, and the ques- 
tion in the concluding paragraph of your letter is answered in the 
negative. 

The papers are herewith. 


(B-18886) 


TRAVELING EXPENSES—COMMUTATION—NECESSITY FOR SPECIFIC 
AUTHORITY 


A commutation of actual subsistence expenses while traveling is never allowable 
except when authorized by statute. 
The provision of the Subsistence Expense Act of 1926, as amended, authorizing 
a commutation of actual subsistence expenses has application only to 
405635"—41——25 
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“civilian officers and employees” of the departments and establishments of 
the Government. 


Since the act of May 17, 1910, creating the Commission of Fine Arts, and the acts 
making appropriations for the expenses of the Commission expressly provide 
that travel expenses of members of the Commission in attending meetings of 
the Commission shall be reimbursed on an actual expense basis, reimburse- 
ment of such expenses on a commuted basis is unauthorized. 


Comptroller General Warren to the Chairman, Commission of Fine Arts, Jan- 
uary 13, 1941: 


There has been considered your letter of December 5, 1940, as 
follows: 


We have received a notice of exception, copy of which is inclosed disallowing 
$5.00 in the travel expense account of Charles L. Borie, member of the Commis- 
sion of Fine Arts, in connection with expenses incurred while attending a meeting 
of the Commission in New York City on December 14, 1939. 

While Mr. Borie left Philadelphia at 10:04 a. m. and returned to Philadelphia 
at 5:34 p. m., it is nevertheless evident that the whole day was given over to 
official duties as a member of the Commission. While in New York City as a 
commissioner, Mr. Borie incurred expenses for luncheon and other incidental 
charges at the club where he stayed that more than amounted to the allowance 
of $5.00 per diem which he claims, Furthermore, it is to be noted that a mem- 
ber of the Commission of Fine Arts serves without compensation and he expects 
that on becoming a member of the Commission he will be reimbursed for his 
travel expenses incurred while attending a meeting. Section 51 of the Govern- 
ment Travel Regulations therefore surely should make a distinction between 
Government officials who serve without compensation and those who receive a 
salary. I therefore respectfully request in bebalf of the Commission of Fine 
Arts that the requirements of section 51 of the Government Travel Regulations 
be waived so far as pertaining to the Commission of Fine Arts, 


In view of the additional information furnished—particularly, that 
the amount incurred for subsistence expenses was not below the com- 
mutation allowance of $5—the item will not be further questioned 
and credit for the amount involved will be allowed in the chief 
disbursing officer’s account. 

However, in connection with the above, it appears proper to bring 
to attention certain requirements as hereinafter set forth. 

The act of May 17, 1910, 36 Stat. 371, creating the Commission of 
Fine Arts, provides that: 

* * * the members of the commission shall each be paid actual expenses 
in going to and returning from Washington to attend the meetings of said 
commission and while attending the same. [Italics supplied.] 

The appropriation for the expenses of the Commission of Fine 
Arts for the fiscal year 1940, contained in the act approved May 10, 
1989, 53 Stat. 688—the appropriation involved in the instant case— 
provides as follows: 


For expenses made necessary by the Act entitled “An act establishing a Com- 
mission of Fine Arts,” approved May 17, 1910 (40 U. S. ©. 104), including 
the purchase of periodicals, press clippings, maps, and books of reference, and 
payment of actual traveling expenses of the members and secretary of the 
Commission in attending meetings and committee meetings of the Commission 
either within or outside of the District of Columbia, to be disbursed on vouchers 
approved by the Commission, $9,700, of which amount not to exceed $6,480 
maa be expended for personal services in the District of Columbia. [Italics 
su ed.] 
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Similar provisions for the expenses of the Commission appear in 
other annual appropriation acts. 

Section 8 of the Subsistence Expense Act of 1926, approved June 
3, 1926 (44 Stat. 688, 689), as amended by the act of June 30, 1932, 
47 Stat. 405, provides: 

Civilian officers and employees of the departments and establishments, while 
traveling on official business and away from their designated posts of duty, 
shall be allowed, in lieu of their actual expenses for subsistence and all fees 
or tips to porters and stewards, a per diem allowance to be prescribed by the 
head of the department or establishment concerned, not to exceed the rate 
of $5 within the limits of continental United States, and not to exceed an 
average of $6 beyond the limits of continental United States. 

A commutation of actual subsistence expenses while traveling is 
never allowable except when authorized by statute. 15 Comp. Gen. 
206; compare, 4 id. 735; and 18 id. 588; also, 5 U. S. C. 73. While 
the subsistence expense act, swpra, allows a commutation of actual 
subsistence expenses it has application only to “civilian officers and 
employees” of the departments and establishments of the Govern- 
ment. Aside from any question as to whether the members of the 
Commission who serve without compensation properly may be re- 
garded as “civilian officers and employees” of the Government within 
the meaning of the said subsistence act, in view of the provisions of 
the act of May 17, 1910, supra, creating the Commission, as well as 
the acts making appropriation for the expenses of the Commission, 
expressly providing that travel expenses of members of the Com- 
mission incurred to attend meetings of the Commission shall be 
reimbursed upon an actual expense basis, it must be concluded that 
reimbursement of such expenses upon a commuted basis is without 
authority of law. 

Accordingly, claims hereafter filed by members of the Commission 
for reimbursement of travel expenses should be presented upon an 
actual expense basis supported by (1) an itemized statement of ex- 
penses actually incurred, and (2) by receipts, when practicable, 


(B-13922) 


TRANSPORTATION—DEPENDENTS—FIRST PERMANENT DUTY 
STATION 


A naval officer is not entitled to transportation of his dependents from his home, 
which is not a permanent station, to his first permanent-duty station— 
whether a reserve officer or a retired officer—and this rule is not affected 
by the assignment of temporary duty intervening between departure from 
his home and assignment to his first permanent-duty station. 10 Comp. 
Gen. 122, distinguished. 


Sone Comptroller General Elliott to the Secretary of the Navy, January 13, 


Reference is made to your letter of December 9, 1940, forwarding 
the claim in Lieutenant (Jr. Gr.) Howard C. Pieper, MC—-V (GQ), 
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U. S. Naval Reserve, for reimbursement of the cost of travel of his 
dependent (wife) from Pensacola, Fla., to Glenview, IIl., under the 
conditions existing in his case as hereinafter stated. With this claim 
you transmit a letter of November 13, 1940, from the Chief of the 
Bureau of Navigation, who refers to a decision of the former Comp- 
troller General of the United States, September 12, 1930, A-33298, 
10 Comp. Gen. 122, in the case of an officer appointed in the Medical 
Corps of the Regular Army from civil life who was assigned a tem- 
porary station, and thereafter assigned a permanent station, and it 
was held he was entitled to transportation of dependents from his 
former military (temporary) station to his first permanent station 
under section 12 of the act of May 18, 1920, 41 Stat. 604. The Chief 
of the Bureau of Navigation suggests that said decision may be ap- 
plicable to the claim of Lieutenant Pieper, and you have requested 
decision on the questions presented by the Chief of the Bureau of 
Navigation in paragraphs 7 and 8 of his letter. Those paragraphs 
are as follows: 
7. In view of the apparent conflicting provisions of the various decisions, it is 
requested that the attached claim be referred to the Comptroller General for 
decision as to whether or not the ruling made in decision of September 12, 1930, 
applies only to officers on receiving commission and assignment to first duty, 
or whether it may also be applied to officers on the retired list and Naval Reserve 
officers called to active duty, first assigned a temporary duty station, and sub- 
sequently assigned a permanent duty station. 

8. If a decision is rendered in the affirmative, information is requested as to 
whether or not it will apply only to original commissions, calls to active duty of 
both retired and Reserve officers, or whether it may also be applied to officers 
and men of the Regular Navy ordered from a temporary station to a permanent- 
duty station, the dependents having proceeded to the temporary station at their 
own expense. 

Section 12 of the act of May 18, 1920, 41 Stat. 604, 34 U. S. C, 896 
(see, also, sec. 896-b), provides: 

That hereafter when any commissioned officer * * * having a wife or 
dependent child or children is ordered to make a permanent change of station, 
the United States shall furnish transportation in kind from funds appropriated 
for the transportation of the Army, the Navy, the Marine Corps * * * tohis 
new station for the wife and dependent child or children: * * * 

In 27 Comp. Dec. 61 and 391 it was held, on the authority of United 
States v. Phisterer, 94 U. S. 219, 222, that an officer on retirement and 
a retired officer recalled to active duty was not entitled to transporta- 
tion of dependents from his last station to his home or from his home 
to his first station on assignment to active duty, his home not being a 
military station. These decisions have not been modified, but section 
3 of the Naval Appropriation Act of June 24, 1935, for the fiscal year 
1936, 49 Stat. 421, has had the effect of modifying the first of the cited 
decisions, said act providing that the words “permanent change of 
station” as used in section 12 of the act of May 18, 1920, shall be held 
to include the home of an officer or man to which he is ordered in 
connection with retirement. That provision goes no further than its 








= nme d am 5 


mn o 


nanimmnmaanaee ei @mwa hh 


> & 


a2 Pr eee 


DECISIONS OF THE COMPTROLLER GENERAL 365 


plain language imports and the words “permanent station” as used 
in the act of 1920 do not, therefore, include the home of an officer 
except where he is ordered thereto in connection with his retirement. 

In the cited case of September 12, 1930, 10 Comp. Gen. 122, it will 
be observed that the officer, before he had reported at his first “perma- 
nent” station in the military service, was traveling from a military 
station to which he had been temporarily assigned to his first station 
designated as permanent. The case can have no application to officers 
of the regular establishment who normally have a permanent station 
from which they are detached upon assignment to another permanent 
station, notwithstanding there may be intervening temporary duty. 
It was held in 27 Comp. Dec. 400 that an officer was not entitled to 
transportation of dependents to a temporary station, even though 
subsequently the temporary station was made his permanent station. 
See also, 2 Comp. Gen. 464; 3 id. 585, and for a qualification of this 
rule 7 Comp. Gen. 664. These decisions have not been modified. So 
that it is not perceived that in any case the decision of September 12, 
1930, has any application to officers of the Regular Navy who, it is 
said, have not been assigned a permanent station and who thereafter 
are ordered from a temporary station to a permanent station, as in all 
cases such officers have had a permanent station from which would be 
computed any transportation of dependents to a subsequent perma- 


nent station, even though between detachment from one and assign- 
ment to the other the officer were assigned to intervening temporary 
duty. 

The orders of September 11, 1940, to Lieutenant Pieper are as 
follows: 


From: The Chief of the Bureau of Navigation. 
To: Lieut. (jg) Howard C. Pieper, MC-V (G), USNR. Naval Air Station, 
Pensacola, Florida. 
Via: The Commandant. 
Subject: Change of station. 
References: (a) BuNav orders Nav-1614-AMW 78001 dated June 27, 1940. 
(0) BuM&S first endorsement H-B-LUW dated September 10, 1940. 


1. When directed by the Commandant, Naval Air Station, on or about Septembér 
18, 1940, you will consider yourself detached from such duty as you may be per- 
forming under reference (a) [BuNav orders Nav-1614-AMW 78001 dated June 
27, 1940]. You will proceed to Chicago (Glenview), Illinois, and report to the 
commanding officer, Naval Reserve Aviation Base, for active duty, reporting by 
letter to the Commandant, Ninth Naval District. 

2. You are authorized five days’ delay in reporting for this duty, such delay to 
count as leave. 

3. Pay and allowances, including travel expense under these orders, will con- 
tinue as a charge against appropriation, “Pay, subsistence, and transportation of 
naval personnel.” 


By orders of September 17, 1940, paragraph 2 of the above orders 
was amended to authorize an additional 15 days’ delay in reporting at 
Glenview, Ill., “for active duty; such delay to count as leave without 
pay.” As to transportation of dependents of officers of components of 
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the regular military or naval service only temporarily in the active 
service of the United States, it has been held the provision for trans- 
portation of dependents was not applicable. See 1 Comp. Gen. 637, as 
to the National Guard. Paragraph 3 of Lieutenant Pieper’s orders 
directs that his pay and allowances will continue as a charge against 
the appropriation “Pay, subsistence, and transportation of naval per- 
sonnel.” The appropriation under that head for the fiscal year 1941, 
act of June 11, 1940, Public, No. 588, contains a provision that it shall be 
available for “members of the Naval Reserve when called to active 
duty in time of war or during the existence of a national emergency 
declared by the President.” This reference in his orders to the appro- 
priation chargeable with his pay and allowances is understood to indi- 
cate that his original orders (a copy of which was not enclosed) indicate 
that he was called to active duty under authority of the order of the 
President of September 8, 1939, declaring a limited national emer- 
gency. See also, in this connection, Public Resolution No. 96 of August 
27, 1940. While, as stated above, it was held that transportation of 
dependents was not authorized for members of the Reserve components 
of the regular military or naval services when on active duty for short 
periods, such transportation has been authorized by the Army appro- 
priation acts for Reserve officers of the Army for some years. See the 
. provision under “Organized Reserves” in the Army Appropriation 
Act of June 11, 1938, for the fiscal year 1939, 52 Stat. 642, 662. Article 
H-7108, Bureau of Navigation Manual, provides: 

(1) Orders to training duty or to temporary active duty do not entitle mem- 
bers of the Naval Reserve to transportation of dependents. 

(2) Orders to active duty do not entitle members of the Naval Reserve to 
transportation of dependents from their homes to first permanent-duty stations 
or from last permanent stations to their homes upon release from active duty. 
When such reservists are serving under orders to extended or indefinite periods 
of active duty in excess of 6 months, they are entitled to transportation of 
dependents upon permanent change of station. 

It is not clear that transportation for dependents of Naval Reserve 
officers is provided for by the Naval Reserve law of 1938. Section 7 of 
that law, act of June 25, 1938, 52 Stat. 1176 (without reference to the 
amendment, which is immaterial here, made in this section by section 8 
of the act of August 27, 1940, Public, No. 775) provides: 

Seo. 7. Commissioned officers of the Naval Reserve, including those on the hon- 
orary retired list or who may have been retired, when employed on active duty 
or on training duty with pay or wher employed in authorized travel to and from 
such duty shall be deemed to have been confirmed in grade and qualified for all 
general service and shall receive the pay and allowances, including longevity pay, 
as provided by law for the Reserve forces of the United States, and shall when 
traveling under orders or under competent authority receive transportation in 
kind, mileage, or actual expenses as _Provided by law for travel performed by 
officers of the Regular Navy. * * 

While the appropriation “Pay, subsistence, and transportation of 
naval personnel” is available for transportation of dependents as 
authorized by permanent law, the permanent law for transportation 
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of dependents does not include the dependents of officers of the Naval 
Reserve on active duty, and it is to be observed the appropriation 
cited is available specifically only “for members of the Naval Reserve 
when called to active duty,” etc. There would seem, therefore, to 
be grave doubt whether the statute authorizes payment of the trans- 
portation of dependents of officers of the Naval Reserve when on 
extended active duty as provided in the regulations quoted above. 
The Naval Reserve Act of 1938, as was the Naval Reserve Act of 
1925, is a substitute for the law creating the Naval Reserve Force 
contained in the act of August 29, 1916, 39 Stat. 587, et seg. The 
latter act, at page 588, provides that members of the Naval Reserve 
Force when actively employed as therein set forth should “be entitled 
to the same pay, allowances, gratuities, and other emoluments as officers 
and enlisted men of the naval service on active duty of corresponding 
rank or rating and of the same length of service.” The amendment 
of July 1, 1918, 40 Stat. 712, as to pay and allowances when on active 
duty is to the same effect. These prior laws were specifically repealed 
by section 8 of the act of February 28, 1925, 43 Stat. 1081, the Naval 
Reserve Act of 1925, and that act provided in section 11, page 1083, 
that commissioned officers of the Naval Reserve when employed on 
active duty “shall receive the pay, allowances, including longevity pay, 
as provided by law for the reserve forces of the United States.” The 
same language is used in section 7 of the Naval Reserve Act of 1938, 
quoted above. It would appear that the draftsmen of the bills which 
became the acts of 1925 and 1938 overlooked the fact that the Joint 
Service Pay Act of June 10, 1922, 42 Stat. 625, in section 3,37 U.S. C. 7, 
and section 14, 37 U. S. C. 23, provided only pay on a slightly different 
basis from the pay established for officers of the regular establishment, 
and for rental and subsistence allowances established by the act of 
1922, and that these laws were open to the construction that no other 
allowances accrue to officers of the Naval Reserve when on active duty 
other than mileage or transportation as specifically provided for them 
in section 7 of the Naval Reserve Act of 1938. The matter was here- 
tofore considered in decision to you of June 19, 1939, B-3084, with 
reference to the pay that might be allowed to a rear admiral of the 
Naval Reserve when on active or training duty. Obviously there 
was no purpose to deny to reserve officers such other allowances as 
would accrue to officers of the regular establishment of the same grade 
and length of service, and the provisions contained in section 301 of 
the Naval Reserve Act of 1938 that “All members of the Naval Reserve, 
when employed on active duty * * * shall be subject to the laws, 
regulations, and orders for the government of the Navy,” will support 
the granting of such allowances, when the requisite conditions exist, 
to officers of the Naval Reserve on active duty which accrue to officers 





368 DECISIONS OF THE COMPTROLLER GENERAL 


of the same grade and length of service of the Regular Navy under 
appropriate laws and regulations, in addition to the allowances spe- 
cifically provided for in section 14 of the Joint Service Pay Act of 
1922, and in section 7 of the Naval Reserve Act of 1938, these specific 
provisions not being intended to deny such other allowances. 

However, the decision of September 12, 1930, 10 Comp. Gen. 122, 
to which the Chief of the Bureau of Navigation refers, is not applicable 
to the cases he suggests. The decision shows that it related only to the 
case of a medical officer appointed to the Army from civil life who was 
assigned for the performance of medical duties at Fort Brady, Mich., 
under orders of December 28, 1928, during the temporary absence of 
the officer assigned to those duties and was not relieved from that 
temporary duty until orders of May 17, 1930, issued assigning him to 
duty in Washington, D. C., to report on August 29, 1930. The pay- 
roll records show he was continuously on duty as a medical officer at 
Fort Brady from December 28, 1928, to August 7, 1930. In view of 
the character of the assignment to duty at Fort Brady, and its ex- 
tended duration, it was held that upon his assignment to the first sta- 
tion in the Army specifically denominated as “permanent” the officer 
was entitled to transportation of his dependents from the first station 
at which he had been assigned and performed duty for a period in 
excess of 6 months although that station was denominated “tempo- 
rary.” That decision made no change in the rule, and was not intended 
to make any change in the rule, that an officer is not entitled to trans- 
portation of his dependents from his home, which is not a permanent 
station, to his first permanent duty station—whether a Reserve officer 
or a retired officer—and that this rule is not affected by the assignment 
of temporary duty intervening between departure from his home and 
assignment to his first permanent duty station. Accordingly, the claim 
of Lieutenant Pieper may not be allowed and the papers thereof will 
be filed in this office. 


(B-14200) 
ADVERTISING—PROPRIETARY ARTICLES 


A proposal to furnish form-servicing office equipment for use with forms to be 
supplied by the vendor, and reserving a repurchase option in the vendor, may 
be accepted if it has been determined as a result of advertising that no 
ee of other manufacturers will meet the Government’s needs at lower 
cos 

A contract for form-servicing office equipment for use with forms to be supplied 
by the vendor which reserves a repurchase option in the vendor may not be 
regarded as eliminating the necessity of competition in the purchase of forms, 
and if the vendor attempts to exercise its repurchase option, because of the 
use of forms made by other concerns, the matter may be referred to the 
Attorney General for appropriate action to determine the validity of the 
“tying clause” in the agreement. 
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Cisigipstios General Warren to the Federal Works Administrator, January 13, 


I have your letter of December 20, 1940, as follows: 


The Work Projects Administration desires to obtain from the Standard Reg- 
ister Company, Dayton, Ohio, certain motor-driven carbon separators and form 
bursters for use in conjunction with International Business Machine tabulating 
equipment producing reports utilizing Standard Register Company’s continuous 
forms. 

It has been determined that the continuous form manufactured by the Stand- 
ard Register Company most adequately meets the requirements of the Adminis- 
tration. In the larger States, the volume of reports produced is sufficient to 
warrant the installation of motor-driven carbon separators and form bursters. 
The Standard Register Company has advised, however, that the auxiliary 
equipment desired can only be obtained on the basis of an agreement contem- 
plating the payment by the Government to the company of an amount equal to 
the approximate labor and material cost, with the provision that the company 
retains an option to repurchase the equipment in accordance with the terms 
outlined in the attached standard agreement. 

The equipment here involved is proprietary, and since this Agency has been 
unable to locate a precedent where the Government has entered into an agree- 
ment of this type, it will be greatly appreciated if advice is furnished as to 
whether your office would object to the proposed transaction. 


The terms of the agreement by which the Standard Register Co. 
proposes to make the equipment available to the Government are as 
follows: 


The undersigned user is now being supplied with marginally punched con- 
tinuous stationery by the Standard Register Company, of Dayton, Ohio, herein 
called Standard, and desires to install on its premises the form-handling device 
described below for the better handling of such stationery: 


Description of device Serial No. — 


Therefore in consideration of the sum of $ being Standard’s ap- 
proximate labor and material cost, Standard hereby bargains, sells, and con- 
veys to user the said form-handling device, for the purpose of servicing forms 
supplied by Standard. In further consideration of the terms hereof and of 
Standard selling said device to user at said approximate labor and material 
cost, user hereby grants to Standard the option to repurchase the form-handling 
device upon 60 days’ notice of its intention to exercise said option, which option, 
however, may not be exercised so long as user continues to use said device for the 
purpose for which it was conveyed. 

At the time when the option above referred to is exercised Standard will 
repay to user 65% of Standard’s approximate labor and material cost if the 
option is exercised within the first year from the date of this agreement; 45% 
if exercised within the second year; 25% if exercised within the third year; 
and, if exercised within the fourth year or thereafter 10% of said approximate 
labor and material cost shall be repaid user. 


You do not indicate whether other concerns manufacture contin- 
uous forms which will meet the minimum requirements of the Gov- 
ernment or whether the devices said to be proprietary to the Standard 
Register Co. will likewise service forms produced by other manufac- 
turers. 

It is assumed that it has been or will be determined by you as a 
result of advertising for bids covering such equipment that no devices 
are manufactured by other concerns which will meet the needs of 
the Government at a lower cost. See 7 Comp. Gen. 282; 16 id. 171; 
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18 id. 579. If that be the case, and if the devices manufactured by 
the Standard Register Co. may be obtained only on the terms quoted 
above, then this office would not be required to object to the use of 
appropriated moneys for their purchase under such terms as may be 
agreed upon. 

However, it would appear to be a purpose of the above-quoted 
form of agreement to restrict the use of the machines sold by the 
Standard Register Co. to the servicing of forms manufactured and 
sold by that company. Any such attempted restriction is of doubtful 
validity in view of the provisions of section 3 of the Clayton Act 
of October 15, 1914, 38 Stat. 731, 15 U. S. C. 14, as follows: 

That it shall be unlawful for any person engaged in commerce, in the course 
of such commerce, to lease or make & sale or contract for sale of goods, wares, 
merchandise, machinery, supplies, or other commodities, whether patented 
or unpatented, for use, consumption, or resale within the United States or 
any Territory thereof or the District of Columbia or any insular possession 
or other place under the jurisdiction of the United States, or fix a price charged 
therefor, or discount from, or rebate upon, such price, on the condition, agree- 
ment, or understanding that the lessee or haser thereof shall not use or 
deal in the goods, wares, merchandise, machinery, supplies, or other commodi- 
ties of a competitor or competitors of the lessor or seller, where the effect 
of such lease, sale, or contract for sale or such condition, agreement, or under- 


standing may be to substantially lessen competition or tend to create a monopoly 
in any line of commerce. 


See also United States v. United Shoe Machinery Corporation, 
264 F. 188, affirmed 258 U. 8. 451, rehearing denied 259 U. S. 575; 
United States v. International Business Machines Corporation, 18 F. 
Supp. 11, affirmed 298 U. S. 131. 

Accordingly, the purchase agreement with the Standard Register 
Co. may not be regarded as eliminating the necessity of competition 
in the purchase of forms to be used with such equipment, if there 
are, or should become available, other sources of supply of such 
forms which will satisfactorily meet the needs of the Government. 
In the event that the vendor should attempt, because of the use of 
forms manufactured by other concerns, to exercise the option reserved 
by it, the matter may be referred to the Attorney Genera] for appro- 
priate action in order to determine the validity of the “tying clause” 
contained in the sales agreement, See 36 Op. Atty. Gen. 524. 

The papers are returned herewith. 
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(B-14386) 


APPROPRIATIONS—FISCAL YEAR—AVAILABILITY BEYOND—VOCA- 
TIONAL EDUCATION OF DEFENSE WORKERS 


Federal funds granted and paid to States or other agencies prior to June 30, 

1941, under the 1941 fiscal year appropriation for the education and train- 
ing of defense workers pursuant to plans approved as provided in said 
appropriation are available for expenditures in connection with courses 
beginning in the fiscal year 1941 and administratively determined to be a 
part of this fiscal year’s program even though such courses are not com 
pleted until shortly after the end of the fiscal year. 
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Under the 1941 fiscal year appropriation for the education and training of 
defense workers, there may be certified to States or other agencies subse- 
quent to June 80, 1941, such funds as may be required to cover the cost 
of courses begun, but not completed, prior to that date, provided such 
costs are strictly within contemplation of the plan originally approved 
by the Commissioner of Education as provided in said appropriation, such 
approval and the making of commitments in accordance therewith by the 
State or other agency constituting an obligation of the appropriation. 

Where plans for the expenditure by States, etc., of funds provided by the fiscal 
year 1941 appropriation for the education and training of defense workers 
have been approved by the Commissioner of Education and commitments 
thereunder made, funds in addition to those already expended may be 
certified subsequent to June 380, 1941, in amounts sufficient to cover costs 
incurred in connection with courses completed on or before that date if 
such coSts are clearly authorized by the approved plans. 


Copy General Warren to the Federal Security Administrator, January 
14, $ 


I have your letter of January 10, 1941, as follows: 


With reference to certification of payments to States, subdivisions thereof, or 
other public authorities operating public educational facilities, and engineering 
schools and universities, pursuant to provisions of First Supplemental Civil 
Functions Appropriation Act, 1941, Public No. 812—76th Congress—3d session, 
subheading “Office of Education,” approved October 9, 1940, the following 
questions have arisen: 

1. Are Federal funds certified and paid prior to June 30, 1941, to States, sub- 
divisions thereof, or public authorities operating public educational facilities, and 
to engineering schools and universities, available for expenditure by them for 
the cost of courses which begin during the current fiscal year and continue 
subsequent to June 30, 1941? 

2. Is the U. 8S. Commissioner of Education, by virtue of the act, authorized 
subsequent to June 80, 1941, to make certification for payment to States and 
institutions for cost of courses which begin during the current fiscal year and 
continue subsequent to June 30, 19417 

8. Is the Commissioner authorized, subsequent to June 30, 1941, to make 
certification to the Secretary of the Treasury for payment to States and institu- 
tions for the cost of courses completed prior to June 30, 1941? 

These questions have arisen for the following reasons: 

Question 1. As a result of the difficulties incident to organization of courses by 
States and institutions, it is expected that some courses begun prior to June 30, 
1941, will continue after the close of the current fiscal year. States and institu- 
tions administering such courses have inquired whether funds certified and paid 
to them prior to June 80, 1941, may be expended subsequent to that date to meet 
the cost of stich courses. Since the funds in question become monies of the 
States or institutions to which they have been paid, subject only to the restric- 
tion that they be used for the purpose for which they were certified, namely, for 
the cost of courses, it would seem that expenditure of such funds for such 
purpose would be proper subsequent to June 30, 1941. 

Question 2. We consider it essential, in order to carry out the intent of the 
Congress to promote and expedite the education and training of defense workers 
in the present emergency, that plans for such education and training, properly 
prepared and submitted by States and institutions, be approved, even where 
it is evident that some of the courses proposed under the plan would begin prior 
to June 30, 1941, but would not be completed until after the close of the current 
fiscal year. If such courses are not approved because certification and payment 
for their cost could not be made subsequent to June 80, 1941, the program 
of education and training of defense workers contemplated by the Congress 
may be seriously hampered. It is not administratively advisable or feasible, in 
all cases, to make certification for payment for the total amount which would 
be required for expenditure for the cost of such courses prior to the close of 
the current fiscal year. It is our belief that, upon the approval of the plan 
by the Commissioner, and the assumption by a State or institution of the 
financial obligations incident to the conduct of courses under the plan (such as 
employment of teachers, rental of space, etc.), it is incumbent upon the Federal 
Government to continue payments for the costs of carrying out the plan, even 
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though some of the courses to be given are not completed within the current 
fiscal year. 

Question 8. In submitting their budgets, the States and institutions concerned 
will not always fully cover all of the cost of courses now being conducted, 
or that may be given pursuant to approved plans, and completed prior to June 
80, 1941. After plans have been approved and States or institutions have 
assumed financial commitments pursuant thereto, it would appear that the 
Federal Government is obligated to pay the total cost of such courses, and that 
certifications and payments should be made after June 30, 1941, if necessary, 
to liquidate encumbrances properly incurred during the current fiscal year by 
States or institutions in conducting courses. 

The advisability of following the procedure suggested above is evident. We 
do not feel, however, that a formal commitment should be made to the States 
and institutions without a submission of these questions to you. 

In view of the urgency of this mater, an early reply is requested. 


The act approved October 9, 1940, Public, No. 812, entitled “An 
Act making supplemental appropriations for the support of the 
Government for the fiscal year ending June 30, 1941, and for other 
purposes,” under the heading “Federal Security Agency,” subheading 
“Office of Education,” appropriated funds as follows: 


Education and training of defense workers: For payment to States, sub- 
divisions thereof, or other public authorities operating public education facili- 
ties, and where hereinafter authorized to engineering schools and universities, 
through certification from time to time made by the United States Commis- 
sioner of Education (hereinafter referred to as the “Commissioner”) to the 
Secretary of the Treasury of the name of such agency or the name of such 
engineering school or university and the officer thereof to whom payment is 
to be made, and the amount to be paid, such payment to be made prior to 
audit and settlement by the General Accounting Office, for the furtherance of 
the education and training of defense workers, as follows: 

(1) For the cost of vocational courses of less than college grade, provided 
by such agencies in vocational schools pursuant to plans submitted by such 
agencies and approved by the Commissioner, which plans shall include courses 
supplementary to employment in occupations essential to the national defense 
and preemployment refresher courses for workers preparing for such occupa- 
tions selected from the public employment office registers, $26,000,000. 

(2) For the purchase, rental, or other acquisition of new or used equipment 
when needed by agencies in providing courses pursuant to a plan approved 
under (1) of this heading when such acquisitions are in accord with detailed 
proposals submitted by such agencies and approved by the Commissioner, 
$8,000.000: Provided, That the proposals approved by the Commissioner shall 
include provisions governing the holding of title to and the use of the equipment 
to be acquired. 

(83) For the cost of short engineering courses of college grade, provided by 
engineering schools or by universities of which the engineering school is a 
part, pursuant to plans submitted by them and approved by the Commissioner, 
which plans shall be for courses designed to meet the shortage of engineers 
with specialized training in fields essential to the national defense, $9,000,000: 
Provided, That only engineering schools which operate under charters which 
exempt their educational property from taxation shall be eligible to receive 
these funds: Provided further, That not to exceed 20 per centum of the amount 
allotted to any school shall be allotted to it for expenditure for purchase or 
rental of additional equipment and leasing of additional space found by the 
Commissioner necessary for carrying out its approved plan. 

(4) For the cost, including the necessary equipment and supplies, of voca- 
tional courses and related or other necessary instruction provided by such 
agencies for out-of-school rural youth who have attained the age of seventeen 
and who file a registration card with a public employment office and for 
nonrural youth who otherwise meet the above requirements whose training 
is not feasible under subdivisions (1) and (8) hereof, such courses and instruc- 
tion to be provided pursuant to plans submitted by such agencies and approved 
by the Commissioner, $10,000,000, 
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(5) For the cost of vocational courses and related or other necessary instruc- 
tion provided by such agencies for young people employed on work projects 
of the National Youth Administration, such courses and instruction to be 
provided pursuant to plans submitted by such agencies and approved by the 
Commissioner, $7,500,000: Provided, That the amount allotted to any agency 
shall be available for expenditure for purchase or rental of additional equip- 
ment and rental of additional space found by the Commissioner to be necessary 
for carrying out the approved plan. 


It is understood that the three questions set forth in your submis- 
sion involve expenditures necessary for the proper carrying out of 
duly authorized plans approved in advance by the Commissioner of 
Education, such advance approval being specifically required by the 
law, supra, and since the funds in question are appropriated and 
made available only for the fiscal year 1941 it is assumed due con- 
sideration is given that phase of the matter in the approval of plans. 
It is not believed, however, that the terms of the appropriation are 
such as to preclude the approval of plans covering courses which 
while not actually completed by the end of the fiscal year 1941 are 
begun during that fiscal year and will be completed shortly after 
the end thereof, and it is determined administratively that such 
courses are essentially and reasonably a part of the program for 
the fiscal year 1941, such, for instance, as short 3 months’ courses 
which may begin late in May or early in June 1941. In such cases 
the approved plan may be considered, in substance, a contract obli- 
gating the appropriation for the expenses contemplated thereunder, 
notwithstanding the courses covered by such plans may not be 
completed by June 30, 1941. 

Considered on the foregoing basis it may be said, in answer to 
the first question, that the funds granted and paid to the States 
or other authorized agencies prior to June 30, 1941, under approved 
plans, may be used by them to carry out the purposes of such approved 
plans even if that should involve expenditures for the cost of courses 
not completed until after June 30, 1941. It should be said, however, 
that the funds so paid to the States or other agencies are available to 
them only for the purpose of the approved plans, and that there 
would be no authority to use such funds either before or after June 
30, 1941, for any other purpose. 

What is said above with respect to the first question is applicable 
to the second question, also. That is to say, on the basis that the 
approved plan and the making by the State or institution of com- 
mitments in accordance therewith obligates the appropriation, there 
may be certified for payment subsequent to June 30, 1941, such 
amounts as may be required to cover the cost of courses begun prior 
to June 30, 1941, but not completed until subsequent to that date 
provided the costs to be covered by such payments are strictly within 
contemplation of the approved plan. 
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The third question is understood as covering cases in which, while 
the courses are completed on or before June 30, 1941, adjustments 
of the amounts paid the States or other agencies are required to 
cover actual expenditures or commitments, It is assumed that in 
cases where the amounts paid in the first instance are in excess of 
those necessary to carry out the plans, reimbursements are required, 
and that your question relates to cases in which the amounts orig- 
inally advanced or paid are insufficient for the purpose. Upon a 
proper showing by the recipient agency that the additional funds are 
required to cover costs clearly authorized by the approved plans, 
there would appear to be no legal objection to making such adjust- 
ments by certifying for payment subsequent to June 30, 1941, such 
amounts as may be required under such circumstances. There should 
not be included in such adjustments, however, any expenditures 
which would not have been authorized under the approved plan if 
the certification and payment had been made prior to June 30, 1941. 


(A-99709) 
CONTRACTS—INCREASED COSTS—DEFAULTING CONTRACTOR 


In computing excess cost of purchases against the account of a defaulting 
contractor he is not entitled to credit for any amount which may accrue 
to the Government as liquidated damages because of delays in deliveries 
under the completion contract. 


Comptroller General Warren to Nathan Boone Williams, January 15, 1941: 

Your letter of December 19, 1940, on behalf of Doehler Metal 
Furniture Co., Inc., protests against the computation of the indebted- 
ness to the United States of that company as reflected in settlement 
No. US—7668-W, dated December 11, 1940, which certified the con- 
tractor to be indebted to the United States in the gross amount of 
$21,682.42, less $8,970.57 otherwise due the contractor, leaving a net 
debt of $12,711.85, as a result of its default under contract W-950- 
qm~1561, dated December 22, 1938. 

This matter was the subject of decision of October 31, 1940, which 
considered the computation of excess costs as indicated above; and 
the facts are stated therein. 

It is your contention that in computing the excess cost to the 
Government under the contract with the Equipment & Furniture 
Corporation, there should be allowed to Doehler Metal Furniture 
Co., Inc., the amount of liquidated damages collected from the com- 
pleting contractor because of its failure to perform within the time 
specified in the completion contract, which amount is stated by you 
to be approximately $9,408.62. 

The purpose of the provision with respect to liquidated damages 
incorporated in the completion contract, was to enable the parties 
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thereto to fix in advance the measure of damages which would be 
incurred by the United States in the event of a failure to deliver 
on time. The amount stipulated therein does not represent a re- 
duction of the contract price, but rather an approximation of the 
damages to the Government by reason of delayed performance 
thereunder. The collection of such damages from the amount of 
the contract price, rather than by some other means, does not change 
its nature in any respect. It is obvious, therefore, that if credit 
were given the Doehler Metal Furniture Co., Inc., for any amount 
of liquidated damages accruing to the Government under the com- 
pletion contract, the Government would be deprived of its compen- 
sation for damages for the delay. The liquidated damage provision 
in the completion contract has only to do with the Government’s 
remedy for a breach thereunder, and is not a matter for consideration 
in computing excess costs chargeable to the Doehler Metal Furniture 
Co., Inc. 

Under the circumstances appearing in this case it is evident that 
the measure of excess cost resulting from the default under contract 
W-950-qm-1561, dated December 22, 1938, is established by the con- 
tract price of the completion contract with the Equipment & Furni- 
ture Corporation; and that any liquidated damages collected under 
the latter contract pertain to a separate and distinct breach of that 
contract with which the Doehler Metal Furniture Co., Inc., is not 
concerned. Consequently, it must be held that the computation of 
excess costs in the gross amount of $21,682.42, as stated in settlement 
No. US-7668-W, dated December 11, 1940, by reason of the default 
of the Doehler Metal Furniture Co., Inc., under contract No. W-950- 
qm-1561 dated December 22, 1938, is correct; and said settlement is 
sustained. 


(B-13451) 


LEAVES OF ABSENCE—MILITARY—NAVAL RESERVIST ON ACTIVE 
DUTY 


A Naval Reserve officer ordered to active duty in time of emergency as de- 
clared by the President and assigned to duty involving instruction or 
training is not, by reason of such assignment, entitled to the benefits or 
subjected to the limitations which would be applicable if he were ordered 
to training duty under the Naval Reserve Act of 1938, and, although he 
is also a civilian employee of the Government, he is not entitled to the mili- 
tary leave provided by section 9 of said act for training duty. 20 Comp. 
Gen. 282, modified. 


Comptroller General Warren to the Secretary of the Navy, January 15, 1941: 

I have your letter of December 26, 1940, with which you forwarded 
letter dated December 6, 1940, from the Chief of the Bureau of 
Supplies and Accounts, and an indorsement thereon dated December 
11, 1940, by the Chief of the Bureau of Navigation, requesting re- 
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consideration of decision of November 26, 1940, 20 Comp. Gen. 282, 
“to the extent that such decision holds that the duty performed by 
Lt. Comdr. Curtis C. Shears, DE-V (G), United States Naval Re- 
serve, under orders dated July 19, 1940, is training duty.” 

The decision referred to was rendered to the chairman of the Fed- 
eral Trade Commission in answer to certain questions submitted by 
him relative to a proposed payment to Shears as a civilian employee 
under an appropriation which is for expenditure by the Commis- 
sion. Hence, said decision, as such, may not be reconsidered at your 
request. However, in the course of that decision it was said that the 
duty to which Shears, as an officer of the Naval Reserve had been 
ordered under Navy Department orders of July 19, 1940, was 
training duty as distinguished from active duty; and it is with respect 
to that classification of duty under such orders to officers of the Naval 
Reserve that your request for reconsideration relates. 

The order of July 19, 1940, so far as material to this consideration, 
is as follows: 


Subject: Active duty with full pay and allowances— chargeable against appro- 
priation, “Pay, Subsistence, and Transportation of Naval Personnel.” 
References: (a) Executive order of September 8, 1939, 
(b) Naval Appropriation Act for current fiscal year. 
+ - 7 * * 


a - 

1. In accordance with reference (a) and (b), subject to the execution of 
oath and acceptance of your commission as a lieutenant commander, DE-V(G), 
U. S. Naval Reserve, and subject to your consent and the execution of en- 
closure (A), you will report for physical examination as directed in the first 
endorsement hereon. 

2. If found physically qualified, on August 7, 1940, you will report to the 
Assistant Secretary of War, War Department, for duty in attendance upon a 
course of instruction at the Army Industrial College, Washington, D. C. 


It will be noted the beginning date of the active duty was indi- 
cated but no termination was shown; that the subject was “Active 
duty with full pay and allowances” chargeable against the named ap- 
propriation; and that reference was made to the Executive order 
of September 8, 1939, and the naval appropriation act for the current 
fiscal year. Because of the nature of the duty assigned the officer 
under his orders (attendance upon a course of instruction) and of 
other correspondence which was submitted with the Federal Trade 
Commission’s request for decision, it was concluded in the decision 
of November 26, 1940, that the officer was assigned to training duty 
and, therefore, entitled to military leave under the provision in sec- 
tion 9 of the act of June 25, 1938, 52 Stat. 1177, hereinafter quoted. 
Certainly, colloquially, the officer was assigned to training duty, but 
because of the technical meaning attached to the terms “active duty 
for training” and “active duty” without such qualification, under 
the Naval Reserve Act of 1938, 52 Stat. 1175, together with the refer- 
ences in the orders to the appropriation act and the Executive order, 
the effect of the decision with respect to orders to other officers of 
the Naval Reserve similarly situated, both in the past and in the 
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future, prompts you to question the soundness of the determination 
that the officer was, in fact, on “training duty” within the meaning 
of that term as used in the Naval Reserve Act of 1938 and thus 
entitled to the benefits and subject to the limitations of that status. 

Section 4 of the Naval Reserve Act of 1938, approved June 25, 
1938, provides that the Naval Reserve shall be composed of persons 
as therein described who “obligate themselves to serve in the Navy 
in time of war or when in the opinion of the President a national 
emergency exists.” Section 5 of the act provides that any member 
of the Naval Reserve— 

* * * may be ordered to active duty by the Secretary of the Navy in 
time of war or when in the opinion of the President a national emergency 
exists and may be required to perform active duty throughout the war or 
until the national emergency ceases to exist; but in time of peace, except as 
otherwise provided in this act, he shall be ordered to or continued on active 
duty with his own consent only: * * * Provided further, That the Secre- 
tary of the Navy may release any member from active duty either in time of 
war or in time of peace. 

Section 7 of the act provides pay for commissioned officers of the 
Naval Reserve “when employed on active duty or on training duty 
with pay.” Section 9 contains a proviso—hereinbefore referred to— 
as follows: 

* * * That all officers and employees of the United States or of the 
District of Columbia who are members of the Naval Reserve shall be entitled 
to leave of absence from their respective duties without loss of pay, time, or 
efficiency rating on all days during which they may be employed with or without 
pay under the orders or authorization of competent authority, on training duty 
for periods not to exceed fifteen days in any one calendar year. 

Title III of the act contains “Provisions applicable only to the 
Organized Reserve, Merchant Marine Reserve, and Volunteer Re- 
serve,” and section 301 under that title subjects all members of the 
Naval Reserve to the laws, regulations, and orders for the govern- 
ment of the Navy, among other situations, “when employed on active 
duty, authorized training duty, with or without pay.” Section 302 
provides for a uniform gratuity “upon first reporting for active or 
training duty with pay” in time of peace, and the last proviso of 
the section is as follows: 

* * * That in time of war or national emergency a further sum of $150 
for the purchase of required uniforms shall be paid to officers of the Naval 
Reserve when they first report for active duty. 

Section 303 provides for clothing for personnel other than com- 
missioned or warrant officers in time of peace and “upon first report- 
ing for active duty in time of war or national emergency.” 

Section 312 provides: 

In time of war or national emergency, officers of the active list of the Naval 
Reserve or the Marine Corps Reserve employed on active duty sball be ad- 
vanced in their respective corps in grade and rank in the same manner as is 


or may be prescribed for officers of the Regular Navy or the Marine Corps, 
respectively * * *. 


405635™—41 26 
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Section 315 is in part as follows: 


In time of peace, except as herein otherwise provided, members of the Naval 
Reserve in receipt of pay for the performance of drills, equivalent instruction 
or duty, or appropriate duties may be required to perform such training duty, 
not to exceed fifteen days annually, as may be prescribed by the Secretary of 
the Navy: * * 

The annual appropriation for the Navy Department (see act of 
June 11, 1940, Public No. 588) under “Naval Reserve” appropriates 
funds “For all expenses not otherwise provided for, authorized by 
the ‘Naval Reserve Act of 1938’, * * * in connection with or- 
ganizing, administering, recruiting, instructing, training, and drill- 
ing the Naval Reserve * * *.” Under “Pay, Subsistence and 
Transportation of Naval Personnel” the concluding paragraph is in 
part as follows: 

In all, for pay, subsistence, and transportation of naval personnel, Naval 
Reserve aviation officers on active duty, and members of the Naval Reserve 


when called to active duty in time of war or oe the existence of a national 
emergency declared by the President * * 


Under title II of the act, “Emergency National Defense Appro- 
priations,” an additional appropriation is made, at page 33, under 
“Bureau of Supplies and Accounts—Pay, Subsistence and Transpor- 
tation of Naval Personnel” for the same objects specified under this 
head in title I of the act, and, on page 35, under “Naval Personnel,” 


an appropriation is made— 


For additional amounts for twenty thousand Naval enlisted men reservists 
(for training), five hundred Naval Reserve officers and five hundred retired 
naval officers, on active duty, during the fiscal year 1941, under headings and for 
the same objects as specified under their headings in title I of this act, as 
follows: 

Bureau of Supplies and Accounts: 
Pay, subsistence, and transportation, * * * 


Section 301, title III, of the Second Supplemental Defense Appro- 
priation Act of 1941, act of September 9, 1940, Public, No. 781, 
provides : 

That during the period of the national emergency declared by the President 
on September 8, 1939, to exist, so much of section 6 of the act approved May 6, 
1989 * * is hereby suspended, insofar as the War and Navy Departments 
are concerned. 

This is referred to here merely as showing a recognition by the Con- 
gress of the continued existence of the emergency declared by the 
President September 8, 1939, to exist. 

The following appears in a Proclamation of the President Sep- 

tember 8, 1939 (No. 2352) : 


Whereas measures required at this time call for the exercise of only a limited 
number of the powers granted in a national emergency 

Now, therefore, I, Franklin D. Roosevelt, President of the United States of 
America, do proclaim that a national emergency exists in connection with and 
to the extent necessary for the proper observance, safeguarding, and enforcing 
of the neutrality of the United States and the strengthening of our national 
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defense within the limits of peacetime authorizations. Specific directions and 
authorizations will be given from time to time for carrying out these two 


purposes. 

In an Executive order of September 8, 1939 (No. 8245) “Author- 
izing increases in the enlisted strengths of the Navy and the Marine 
Corps,” after reference to the foregoing Proclamation of Septem- 
ber 8, 1939, it is provided : 

4. The Secretary of the Navy is also authorized to order to active duty 
such officers and men of the Naval Reserve and Marine Corps Reserve other 
than transferred members of the Fleet Reserve and the Fleet Marine Corps Re- 
serve, including aviation cadets, as he may deem necessary and as agree vol- 
untarily to serve. 

It seems evident from the reference in the orders of July 19, 1940, 
supra, to the Executive order last quoted above, from the provisions 
of the appropriation act cited in the orders, and from the provisions 
of law herein quoted, that the officer was in fact, ordered to active 
duty pursuant to section 5 of the Naval Reserve Act of 1938, be- 
cause of the emergency declared by the President, and that he was 
not ordered to active duty for training duty as contemplated by other 
sections of the Naval Reserve Act of 1988. Having been ordered to 
active duty in time of emergency as declared by the President, the 
assignment of the officer to duty involving instruction or training does 
not change his status, nor entitle him to the benefits, or subject him 
to the limitations, of a Naval Reserve officer ordered to training duty 
under the cited Naval Reserve Act. It has been held heretofore that 
an officer of the Naval Reserve ordered to active duty during the 
emergency is not entitled to military leave with pay for 15 days 
as provided in section 9 of the Naval Reserve Act. 19 Comp. Gen. 
880; 20 id, 158 and 163. Accordingly, the decision of November 26, 
1940, insofar as it relates to military leave with pay, will not be 
followed in any other case than the case of Lt. Comdr. Curtis C. 
Shears, DE-V (G), U. S. N. R., therein considered. Payment made 
to him by a disbursing officer of the Navy of the uniform gratuity 
upon reporting for active duty in time of emergency will not be 
questioned in the audit if otherwise correct and proper. 


(B-13533) 


TELEPHONE LINES ON PUBLIC LANDS—EXPENSE OF RELOCATING— 
FEDERAL-AID HIGHWAY CONSTRUCTION 


Where the lines of a telephone company are located on unreserved and unap- 
propriated public lands and their relocation is required in connection with 
the construction of a new roadway, there is no authority for including any 
part of the cost of such relocation in the amount for reimbursement to a 
State as a “necessary” cost under the Federal Highway Act since the grant 
of the “easement” to this company by the Federal Government must be pre- 
sumed to have been made subject to the paramount right of the State or 
Federal Government to require uncompensated relocation of the lines 
whenever necessary in the interest of public welfare or convenience. 
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eee General Warren to the Federal Works Administrator, January 18, 
1941: 


I have given careful consideration to your letter of November 16, 
1940, as follows: 


Pursuant to the Federal-Aid Road Act of July 11, 1916 (39 Stat. 355), as 
amended by the Federal Highway Act of November 9, 1921 (42 Stat. 212), and 
acts amendatory thereof or supplementary thereto, certain improvements were 
made in cooperation with the State of Nevada on a section of road between Elko 
and Vivian in said State, the project being designated Nevada Federal Aid 
Project No. 5. 

The first improvement so made on this section of road was undertaken in 1918. 
Finally in 1937 still further improvement of the route provided for under an 
amended agreement and revised plans, specifications, and estimates called for 
a relocation and realignment of sections of the road which made necessary the 
adjustment of a number of poles of the Bell Telephone Company along the route 
of said highway. When this latter work was completed, the final claim sub- 
mitted by the State for reimbursement included the entire cost incurred by the 
Bell Telephone Company for readjusting its pole lines. Some of these poles 
were located on private right-of-way adjacent to the highway while some of 
them were located within the original highway right-of-way and some on 
unappropriated and unreserved public lands of the United States. 

In passing the voucher submitted by the State deduction was made of the 
cost incurred by the Bell Telephone Company for readjusting its pole lines 
where they were located on unappropriated and unreserved lands of the United 
States. This action was taken in line with what was thought to be the proper 
procedure as indicated by a number of decisions of your office holding that any 
occupancy of public lands of the United States was subject to the paramount 
rights of the Government and that any adjustments necessary in the facilities 
of private interests occupying such lands would have to be without expense to 
the Federal Government. 

The State of Nevada has taken exception to this action, and we are in- 
formed has had certain correspondence with your office concerning the matter. 
Under date of September 26, 1940, Mr. Robert A. Allen, State Highway Engineer 
of Nevada, addressed a letter to you through the District Engineer, Public 
Roads Administration, San Francisco, California, requesting that the point 
at issue be considered and decided by you. Attached to said letter from Mr. 
Allen was an unsigned statement of facts, together with a copy of your letter 
of August 21, 1940, to the Attorney General of Nevada and a copy of your 
decision (B—7434) therein referred to. The State Highway Engineer of Nevada 
has requested that his said letter of September 26, 1940, to you and its en- 
closures be transmitted to you with request fer your decision on the matters 
at issue, namely, whether or not the cost of removing and resetting the poles 
of utilities located on unappropriated and unreserved public lands of 
the United States are proper items for reimbursement with Federal-aid road 
funds under the Federal Highway Act when made necessary for the construction 
of a Federal-aid project such as in the case of Nevada Federal aid project 
No. 5. 

We therefore submit herewith Mr. Allen’s letter of September 26, 1940, 
and all of its enclosures in order that you may have the case before you as he 
has presented it. The statement of facts attached to the letter of September 
26, 1940, from the State Highway Engineer of Nevada is substantially correct 
as to the facts in the case of Nevada Federal aid project No. 5. It will be 
appreciated if you will give the matter consideration and advise whether or 
not the policy pursued by the Public Roads Administration in disallowing 
the items in question is proper or whether or not such items properly may be 
recognized as eligible for reimbursement from Federal-aid road funds. 


It appears from your letter and from other facts of record that 
Nevada Federal aid project No. 5 is a project for the improvement 
of a State highway which was originally constructed some time prior 
to 1918. While the exact nature of the improvements made with 
respect to this highway in 1937 are not disclosed by the present 
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record, it is assumed that they not only involved the widening of 
the highway at certain points but, in addition, the construction of 
new strips of highway for the elimination or adjustment of sharp 
turns, dangerous curves, etc., along the original road. Also it is 
assumed that in the making of improvements of this latter type it 
was necessary at certain points to depart from the physical limits 
of the original highway right-of-way and cut the strips of new road 
through public lands theretofore not used or allotted for highway 
purposes, 

It is understood that some of the poles which had to be removed 
were located on private lands, over which the telephone company had 
acquired easements from the individuals holding the fee title. This 
removal work was done at public expense. In this connection see 
Panhandle Company v. Highway Commission, 294 U. S. 613. Also 
it appears that where poles of the Bell Telephone Co., located along 
the original right-of-way and within the limits thereof, interfered 
with the road improvement program they were removed at the ex- 
pense of the company without protest on its part. However, where 
poles of the company were located on unreserved and unappropria- 
ted public lands outside the limits of the original right-of-way, and 
their removal was required in connection with the construction of 
a new strip of roadway over this previously unappropriated land, 
there is a difference of opinion between the telephone company and 
the State on the one hand and the Federal authorities on the other 
as to whether the relocation cost should be borne by the company 
or by the State and the Federal Government. It appears from the 
record that the right of the company to locate its poles and wires 
on and over these previously unreserved and unappropriated public 
lands existed by virtue of an easement which had been granted to 
the company in 1915 by the Federal Government pursuant to the 
act of Congress approved March 4, 1911, 36 Stat. 1253. That act 
provided in pertinent part: 

That the head of the department having jurisdiction over the lands be, and 
he hereby is, authorized and empowered, under general regulations to be fived 
by him, to grant an easement for rights-of-way, for a period not exceeding fifty 
years from the date of the issuance of such grant, over, across, and upon the 
public lands, national forests, and reservations of the United States for elec- 
trical poles and lines for the transmission and distribution of electrical power, 
and for poles and lines for telephone and telegraph purposes, to the extent 
of twenty feet on each side of the center line of such electrical, telephone, and 
telegraph lines and poles, to any citizen, association, or corporation of the 
United States, where it is intended by such to exercise the right-of-way herein 
granted for any one or more of the purposes herein named: * * * [Italics 
supplied]. 

In view of the fact that the “easement” to the Bell Telephone Co. 
is said to have been granted by the Secretary of the Interior it 
is assumed that the public lands involved were under his jurisdiction. 
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Pursuant to authority vested in him by the terms of the above- 
quoted act the Secretary of the Interior on January 6, 1913, 
promulgated various regulations covering the grant of easements 
of public lands under his jurisdiction. See 41 Decisions of the De- 
partment of Interior relating to Public Lands, 454. Section 6 of 
these regulations, as amended October 25, 1913 (42 decisions of the 
Department of the Interior relating to public lands, 465, 466), pro- 
vided as follows: 


Before any right-of-way is granted the applicant shall execute and file in 
or in amendment of his application a statement of the particular terms and 
conditions upon which and subject to which he asks to receive and agrees to 
take the grant of right-of-way; and he further agrees to construct, maintain, 
and operate the line or lines embraced by his application according to the 
usual standard of safety in such cases, and shall maintain the line or lines 
in such manner as not to menace life or property, and to interfere as little 
as possible with the use and development by subsequent entrymen and pat- 
entecs of the lands traversed by the line or lines; it being understood and 
agreed that less than 20 feet on each side of the center line is covered by 
the easement wherever such diminished right-of-way is found adequate for 
a proper use and enjoyment thereof; the grant may be subject to these terms 
and conditions, in which case such terms and conditions, together with these 
regulations, shall define and limit the grant, which shall be effective only 
if and in so far as it is subject to such terms, conditions and regulations. 
Such original or amended application with the approval thereof by the Secre- 
tary of the Interior shall together constitute the grant and express the terms 
and conditions thereof, and the fact of such approval shall be noted on the 
application maps. 


There has not been furnished to this office a copy of the grant 
actually made to the Bell Telephone Co. in the present case and 
it is, therefore, impossible to consider or discuss the rights and 
obligations of the parties in the light of the terms and conditions 
thereof. While by the terms of the act of March 4, 1911, supra, 
the maximum interest in public lands which the Secretary of the 
Interior was authorized to grant to the Bell Telephone Co. was 
an “easement for rights-of-way” it seems not unlikely, in view of 
the terms of this regulation, that there was actually granted to the 
company a more restricted and limited right to use and occupy the 
public lands in question than is commonly the case in connection 
with an ordinary grant of easement for rights-of-way. See in this 
connection the “General statement” issued by the Secretary of the 
Interior when the regulations of January 6, 1913, swpra, were pro- 
mulgated, in which it was said: 

It will be observed that this act, which authorizes the granting of ease- 
ments for electrical power transmission, and telephone and telegraph lines 
for stated periods not to exceed 50 years, follows, as closely as is p»ssible in 
the accomplishment of its purposes, the language of the act of February 15, 
1901 (31 Stat., 790), which authorizes mere revocable permits or licenses not 
only for such lines but also for other purposes. This act, therefore, merely 


authorizes additional or larger grants and does not modify or repeal the act 
of 1901, and should be construed and applied in harmony with it. 


If the Secretary of the Interior in the present case, although 
authorized to grant an “easement,” in fact granted a lesser right— 
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such as a revocable permit or license—then the company must be 
regarded as having acquired this lesser right only. Stated differ- 
ently, if by the terms of the grant agreement when considered in 
connection with the terms of the regulation, there was reserved to 
the United States, either expressly or by necessary implication, the 
right to require removal of poles under conditions such as those here 
involved, the terms of that agreement necessarily must control. 

However, even if the grant be considered on the basis of an ease- 
ment, the Federal Government must be understood to have reserved 
to itself at the time the grant was made the right to require uncom- 
pensated obedience to such reasonable orders as were issued by com- 
petent authority for the purpose of regulating the use of the ease- 
ment in the interest of the public welfare or convenience. “The 
general government doubtless has a power over its own property 
analogous to the police power of the several States, and the extent 
to which it may go in the exercise of such power is measured by the 
exigencies of the particular case.” Camfield v. United States, 167 
U. 8. 518, 525. Nor is the situation altered by the fact that in the 
present case the road improvement was undertaken by the State. 
Aside from the Federal interest involved due to the fact that the 
United States furnished not only the right-of-way but a major portion 
of the road construction or improvement cost, it seems sufficient to 
state that rights-of-way over the public lands are amenable to the 
police power of a State. Northern Pacific Railway v. Townsend, 190 
U. 8. 267,272. It can make no material difference, therefore, whether 
the road improvements in question are to be regarded as made by the 
Federal Government on public land, by the State of Nevada on 
Federal lands, or by the State on lands severed from the public 
domain and “transferred to the State highway ‘department” of 
Nevada, pursuant to the terms of section 17 of the act of November 
9, 1921 (42 Stat. 216), for the power to regulate the telephone com- 
pany’s use of its easement so as not to interfere with the highway 
project is the same in either event. That this police or regulatory 
power may, if a proper occasion arises, be exercised in connection with 
a highway improvement project such as that here involved seems 
clear; a more difficult question for present purposes is whether the 
relocation of telephone poles under the circumstances here involved 
presents such an occasion, or whether such relocation involves a 
matter outside the scope and reach of that power. 

With respect to this general subject the Supreme Court stated in 
C. B. & Q. Railway v. Drainage Commissioners, 200 U. S. 561, 584, 
593, after making reference to several previous decisions of the Court: 

* * * in each of those cases, this court recognized the principle that injury 


may often come to private property as the result of legitimate governmental 
action, reasonably taken for the public good and for no other purpose, and yet 
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there will be no taking of such property within the meaning of the constitu- 
tional guarantee against the deprivation of property without due process of law, 


or against the taking of private property for public use without compensa- 
tion. * 


* * > o * 7 © 

* * * Tf in the execution of any power, no matter what it is, the Govern- 
ment, Federal or State, finds it necessary to take private property for public 
use, it must obey the constitutional injunction to make or secure just compensa- 
tion to the owner. * * * If the means employed have no real, substantial 
relation to public objects which government may legally accomplish; if they 
are arbitrary and unreasonable, beyond the necessities of the case, the judiciary 
will disregard mere forms and interfere for the protection of rights injuriously 
affected by such illegal action. The authority of the courts to interfere in such 
eases is beyond all doubt. * * * Upon the general subject there is no 
real conflict among the adjudged cases. Whatever conflict there is arises upon 
the question whether there has been or will be in the particular case, within 
the true meaning of the Constitution, a “taking” of private property for public 
use. If the injury complained of is only incidental to the legitimate exercise 
of governmental powers for the public good, then there is no taking of property 
for the public use, and a right to compensation, on account of such injury, 
does not attach under the Constitution. * * 


It follows from what has been said that if the relocation of poles 
here involved represents merely a reasonable regulation in the public 
interest of the use of the right-of-way—as distinguished from a taking 
of property—the telephone company may be required to bear the ex- 
pense of such relocation. While the question as to whether the 
relocation involves a matter of regulation or of taking must depend 
largely upon the particular facts of the case (Penna. Coal Co. v. 
Mahon, 260 U. S. 393, 418), the prior decisions of the courts serve 
as a guide in determining generally how far the Government can go 
before the boundary line which separates regulation from taking is 
reached. As stated by Justice Holmes in Noble State Bank v. 
Haskell, 219 U. S. 104, 112: “With regard to the police power, as 

elsewhere in the law, lines are pricked out by the gradual approach 
and contact of decisions on the opposing sides.” 

In the case of Northern Pacific Ry. v. Duluth, 208 U. S. 583, where 
the validity of an ordinance of a municipality compelling a railroad 
company at its own expense to repair a viaduct which had been con- 
structed by the city after the opening of the railroad was upheld, 
the Supreme Court (p. 595 of the opinion) quoted with approval 
from an opinion of the Supreme Court of Minnesota in State ex rel. 
St. Paul, Minneapolis & Manitoba Railroad Company, 42 Minn. 247, 
in pertinent part as follows: 

* * * It cannot be supposed that, when its franchises were granted to 
this relator to construct and operate this railroad, it was contemplated, either 
by it or by the State, that no more public highways should be laid out which 
should increase the number of places where the ordinary police regulations 
would have to be complied with by the railroad company to its inconvenience 
and expense. On the contrary, it must have been understood and contemplated, 
especially in a new State rapidly advancing in population and in the develop- 
ment of its resources, where new towns were springing up, and new avenues for 
travel and traffic were becoming necessary, that new streets and roads would 


be and must be laid out, and that many of these would necessarily cross exist- 
ing railroad lines. We cannot resist the conclusion that, so far as concerns 
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the matter now under consideration, the charter of the relator was taken subject 
to the right of the State to impose this duty whenever, by reason of the 
establishing of new highways, it should become necessary; and hence the relator 
is not entitled to compensation for obedience to this requirement. * * 


In the case of Northern Pacific Railway v. Townsend, 190 U. S. 
267, 272, the court made the following statement with respect to the 
grant to a railroad of a right-of-way over public lands: 


* * * Congress must have assumed when making this grant, for instance, 
that in the natural order of events, as settlements were made along the line 
of the railroad, crossings of the right-of-way would become necessary, and that 
other limitations in favor of the general public upon an exclusive right of 
occupancy by the railroad of its right-of-way might be justly imposed. * * 


In the case of National Waterworks Company of New York v. 
City of Kansas, 28 Fed. 921, there was considered the question as to 
whether a water company could be required at its own expense to 
take up its water pipes from their location in the streets and relocate 
said pipes in another place in order to make way for a city sewer. 


In affirming the right of the city to require the relocation, the 
court stated, at page 923: 


The contract between the plaintiff and the defendant must be interpreted in 
the light of this well-established rule; and, so interpreted, the plaintiff took 
its right to lay its pipes in the streets of the city subject to the paramount and 
inalienable right of the city to construct sewers therein whenever and where- 
ever, in its judgment, the public interest demands. Laying its pipes subject 
to this right of the city, it has no cause of action if, in consequence of the 
exercise of this right, it is compelled to relay its pipes. * * 


In the case of New Orleans Gas Company v. Drainage Commission, 
197 U. S. 453, where the action of the city in requiring the gas com- 
pany to change the location of its pipes to accommodate a drainage 
system was approved, the court stated at page 461: 

* * * It would be unreasonable to suppose that in the grant to the gas 
company of the right to use the streets in the laying of its pipes it was ever 
intended to surrender or impair the public right to discharge the duty of 
conserving the public health. The gas company did not acquire any specific 
location in the streets; it was content with the general right to use them, and 
when it located its pipes it was at the risk that they might be, at some future 
time, disturbed, when the State might require for a necessary public use that 
changes in location be made. 

* * The need of occupation of the soil beneath the streets in cities is 
constantly increasing, for the supply of water and light and the construction 
of systems of sewerage and drainage, and every reason of public policy requires 
that grants of rights in such subsurface shall be held subject to such reason- 
able regulations as the public health and safety may require. There is nothing 
in the grant to the gas company, even if it could legally be done, undertaking 
to limit the right of the State to establish a system of drainage in the streets. 
We think whatever right the gas company acquired was subject in so far as 
the location of its pipes was concerned, to such future regulations as might 
be required in the interest of the public health and welfare. These views are 
amply sustained by the authorities. * 


For other cases involving the right of a State to regulate the location 
and use of poles and lines of telephone and other utility companies 
see Hardin-Wyandot Company v. Upper Sandusky, 251 U. 8. 173, 
178; Western Union Telegraph Company v. Richmond, 224 U. 8. 
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160, 171; Oil City v. Postal Telegraph Cable Company, 68 Pa. Super. 
Ct. 77; Duquesne Light Company v. City of Pittsburgh, 251 Pa. 
577; 97 At. 85, 87; and Porter v. Municipal Gas Company, 220 N. Y. 
152, 156. 

A considerable portion of the thought which pervades these cases 
seems applicable to the present case. Thus it must have been con- 
templated when the easement or other right here in question was 
granted to the Bell Telephone Co. that new highways would, from 
time to time, be constructed across the public domain and that old 
ones would be improved and altered. The company must be pre- 
sumed to have taken and occupied the rights-of-way with this in mind, 
and subject to the paramount right of the State and the Federal 
Government to require adjustment of its poles and lines if a public 
need for such adjustment should arise. There is nothing to indicate 
that the grant to the State involved a definite or specific strip of land 
the boundaries of which had been ascertained in advance and out- 
lined in the grant. On the contrary, so far as appears, the company 
was merely accorded the right to place its poles and lines on and 
over the public domain, the exact location of the poles being left for 
determination when the time for their erection arrived. Thus the 
grant was similar to the ones to the gas and water companies in the 
cases discussed above where they were given the right to use the streets 
without naming the exact streets nor the exact places thereon where 
the facilities were to be placed. Nor can a distinction be predicated 
upon the fact that the right of a public utility company to use city 
streets is usually based upon a grant of a franchise while the grant 
here in question is that of an easement—assuming, of course, that the 
grant actually constituted an easement. For while pipes and poles 
are usually placed in the streets of a municipality pursuant to the 
terms of a franchise, which does not carry with it an interest in lands, 
nevertheless when “the franchise to use the streets is acted on by 
appropriating permanently definite portions of them for the support 
of poles and overhead wires, and for the reception of underground 
cables, a located right to use definite lands for these purposes arises 
which excludes use otherwise to the extent of the physical occupation, 
and which may not inappropriately be termed an easement, a property 
right in that land.” City of Fort Worth v. Southwestern Bell Tele- 
phone Company, 80 Fed. (2d) 972, 976. Thus, while utility com- 
panies acquire an easement in the streets that property right is sub- 
ject to the higher right of the State or city to require removal in the 
public interest of poles, wires, etc., to other locations on the same or 
other streets. Similarly, the general right of the Bell Telephone Co. 
to locate poles across the public lands would appear to be subject 
to the rights of the Government, State or Federal, to require their 
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relocation in a different place over the public lands if such relocation 
should prove necessary in the interest of the public welfare or con- 
venience. The right of the telephone company to continue to use 
the public lands for its legitimate business purposes is not thereby 
denied. No essential property right is taken. Compare Owensboro v. 
Cumberland Telephone Company, 230 U. S. 58. Its use is merely 
regulated in the public interest. C. B. & Q. R. R. v. Chicago, 166 
U. S. 226. There is nothing to indicate that the relocation in the 
present case was arbitrary or unreasonable and was not required in 
the interest of the public welfare and convenience. See Nashville, C. 
& St. L. Ry. v. Walters, 294 U. S. 405, 415. 

It is unnecessary to consider the question as to whether the State of 
Nevada, though possessed of authority to require removal of the poles 
without compensation might nevertheless, if it elected to do so, ac- 
complish this purpose under an agreement by which the cost would 
be defrayed by the State. For even if it were to be assumed that such a 
contract or agreement providing compensation to the telephone com- 
pany would be binding as between the parties thereto (see Northern 
Pacific Ry. v, Duluth, 208 U. S. 583), it does not follow that the United 
States would be obligated to reimburse the State for expenses thus 
incurred. The agreement of the United States under the Federal High- 
way Act must be understood as only requiring the Federal Govern- 
ment to reimburse the State for a specific percentage of the necessary 
cost of the project and any expenditures which the State was not 
required to make in that connection could not be regarded as a neces- 
sary item of cost. 

In view of the authorities herein cited it must be held, on the present 
record, that there is no proper basis for including in the amount for 
reimbursement to the State of Nevada under the Federal Highway 
Act, the expenditure here under consideration, and that the district 
engineer of the Bureau of Public Works properly refused to certify, 
for payment any part of the cost of relocating the poles of the Bell 
Telephone Co., which were located on unappropriated and unreserved 
public lands. 


(B-13802) 


INDIAN AFFAIRS—FUNDS—TRIBAL—LOANS TO INDIVIDUALS— 
LIQUIDATION METHODS 


The authority conferred upon the Secretary of the Interior by the act of July 1, 
1932, to adjust or eliminate reimbursable charges of the Government existing 
as debts against individual Indians or tribes of Indians extends only to debts 
in which the Government has a beneficial interest and not to reimbursable 


charges originating in loans from tribal funds of which the Government is 
merely guardian or trustee. 
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The act of March 1, 1907, which permits the conveyance of land by noncompetent 
Indians under specified conditions, including the requirement that the pro- 
ceeds be used for the “benefit of the allottee or heir so disposing of his land 
or interest,” authorizes conveyances for the purpose of liquidating loans from 
tribal funds if it is shown that the value of the land to be conveyed and the 
amount of the indebtedness to be satisfied, not otherwise subject to cancella- 
tion, adjustment, or postponement, are so evenly balanced as to result in benefit 
to the debtor without detriment to the tribe. 


Comptroller General Warren to the Secretary of the Interior, January 18, 1941: 
I have your letter of December 3, 1940, as follows: 


The Secretary of the Interior, under the act of July 1, 1982 (47 Stat. 564), has 
authority to adjust or eliminate reimbursable charges of the Government of the 
United States existing as debts against individual Indians or tribes of Indians. 
Since passage of this act, reimbursable debts owing the United States frequently 
have been adjusted or eliminated where the loans have originated from Federal 
funds. In all such cases, reports have been made to Congress in accordance 
with the provisions of the act. See, e. g., H. R. Doc. 501, 72d Cong., 2d sess. ; 
H. R. Doc. 202, 73d Cong., 2d sess.; Sen. Doc. 207, 74th Cong., 2d sess. 

The authority of the Secretary of the Interior under this act to adjust or 
eliminate reimbursable obligations originating in tribal funds has been questioned, 
for reasons set forth in a memorandum of the Solicitor of this Department dated 
May 29, 1940, copy of which is enclosed. A number of justifiable cancellations 
and adjustments of debts originating in tribal funds are being held in abeyance, 
pending a determination of whether or not the Secretary has authority to cancel 
or adjust such debts. 

Tribal funds belonging to 48 different tribes have been appropriated by Congress 
for loans to members of the tribe. The loans from these funds have been ad- 
ministered under the same rules and regulations as those under which the loans 
from Federal funds have been administered. Consequently, many Indians have 
contracted indebtedness involving both sources of funds: The administrative 
problem of equitably adjusting reimbursable charges of the Government in ac- 
cordance with the act is limited materially by the information in the enclosed 
memorandum of the Solicitor. 

Irrespective of the source of the moneys loaned, the consistent practice of this 
Department has been to consider the United States the obligee of reimbursable 
agreements. The contracts signed by individual Indians are between the indi- 
vidual “and the Superintendent or other officer in charge of said Indians for and 
on behalf of the United States of America, party of the second part.” The bond 
securing the reimbursable agreement binds the sureties “unto the United States 
of America * * * to be paid to the Secretary of the Interior.” In neither 
instance is there any reference to a payment to the tribe by reason of the circum- 
stances that the moneys loaned happened to come from funds to the credit of a 
particular Indian tribe, rather than from general funds of the United States 
appropriated for the purpose. Copies of the agreement to reimburse, Forms No. 
5-269 and the bond, Form 5-025 are enclosed. These were in effect from the 
beginning of the credit program, March 3, 1911, through August 22, 1988, when 
new regulations were promulgated by the Secretary. Copies of agreements in 
use under the new regulations, Forms 5-877 to 5-880, inclusive, are also enclosed. 

It is true that at the hearings preceding the adoption of the bill which became 
the Act of July 1, 1932, certain expressions appear which might indicate that 
loans from tribal funds could not be adjusted or eliminated, but only those from 
funds of the United States. You have held, however, in a number of cases that 
expenditures from tribal funds are subject to the same requirements of law as 
are Treasury funds. Your opinion of February 28, 1988, file A-91624, in 
response to a request from the Office of Indian Affairs dated January 4, 1938 is 
referred to in this connection. 

It must also be borne in mind, in considering this case, that the United States 
is the guardian of the Indians. The tribes are unable themselves to deal with 
their own moneys, and make loans to members (except as permitted to corpora- 
tions organized under the Indian Reorganization Act. See act of May 18, 1916, 
c. 125, sec. 27, 39 Stat. 159, 25 U. S. C. sec. 123 and act of June 18, 1934, 48 Stat. 
984, 25 U. S. C. 470). Neither could Indian tribes (except corporations organized 
under the Indian Reorganization Act) sue to collect debts arising out of the 
lending of tribal funds. Bven if the United States were without pecuniary 
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interest in the result, it has authority to sue on behalf of the Indians in its own 
name. See La Motte v. United States, 254 U. S. 570, 575. The Congress ap- 
propriates the money which is loaned, secured, and collected by the United States 
through its own officers and without permission of the tribe. 

Where an Indian debtor has died prior to payment of a reimbursable agreement, 
his debt has always been accorded preference in the settlement of his estate 
through the Office of Indian Affairs and this Department, regardless of whether 
the moneys from which the loan was made originated in tribal or gratuity funds. 
All debts have been treated as debts due the United States. 

The question as to whether the act of July 1, 1932, authorizes the Secretary 
of the Interior to cancel or adjust debts due-the United States which originated 
in tribal moneys has also arisen in connection with plans which are being made 
to have debtors convey title of individually owned land to the United States 
of America in trust for the tribe for and in consideration of the settlement of 
their indebtedness. The practice of permitting conveyance of lands to the 
United States of America in trust for the tribe in consideration of grants of 
rehabilitation funds has been definitely established in this Department. Au- 
thority of the Secretary for permitting the conveyance is contained in the act 
of March 1, 1907 (34 Stat. 1018, 25 U. 8. C., sec. 405). 

The questions arising out of the above considerations, therefore, on which 
your views are requested, follow: 

1. Does the authority of the Secretary of the Interior under the act of July 1, 
1932, to adjust or eliminate reimbursable charges due the United States apply 
to debts which originated in tribal moneys appropriated by Congress for the 
purpose of making loans? 

2. Irrespective of the authority contained in the act of July 1, 1982, will 
adjustments by the Secretary of the Interior of debts involving tribal moneys 
be recognized by your Office for the purpose of closing out the contracts in- 
volved, when such adjustments are based upon a satisfaction of the debt by 
reason of the individual debtor surrendering title to lands of sufficient value 
to cover said indebtedness, to the United States in trust for the tribe, under 
the act of March 1, 1907? 


The memorandum from the office of the Solicitor of the Depart- 
ment of the Interior to the Commissioner of Indian Affairs, referred 
to in your letter, is as follows: 


I am returning herewith the letter to the superintendent of the Consolidated 
Ute Agency concerning the proposed reduction of the reimbursable obligations 
of certain Indians who signed agreements for the purchase of sheep in 1980 
at prices now characterized as excessive. The proposal is that the obligations 
be reduced by approximately one-half through cancelation of the exccss under 
authority of the act of July 1, 19382 (47 Stat. 564), with the consent of the 
tribal councils of the Southern Ute Tribe and of the Ute Mountain Tribe. The 
consent of these two tribes is provided for in view of the fact that the fundd 
loaned for the purchase of the sheep were the tribal funds of these two tribes. 

The purchases of sheep were apparently made pursuant to the Appropria- 
tion Act of March 4, 1929 (45 Stat. 1562, 1571), which appropriated funds from 
the tribal funds of the Ute Mountain Indians, the Southern Ute Indians and 
other tribes, to be reimbursable and to be spent in the discretion of the Secretary 
of the Interior for the purchase of animals and other supplies. Expenditures 
made under such authority cannot be canceled without act of Congress, and, 
since the tribes in question are organized under the Interior Reorganization Act, 
there must also be tribal consent. While it appears that the tribes are willing to 
agree to such cancelation, there is no Congressional authority for the cancela- 
tion, as the act of July 1, 1932, relied upon by the Indian Office, does not in 
my opinion apply to the cancelation of debts owing to Indian tribes. 

The application of this act to reimbursable obligations owing to the tribes 
has not been previously decided in the Department. It has merely been re- 
ferred to as an open question in preceding memoranda. The decision must now 
be made. The language of the act is clearly limited to debts owing to the 
United States. It covers “reimbursable charges of the Government of the 
United States existing as debts against individual Indians or tribes of Indians.” 
The act considers Indian tribes only in the role of debtors and not as creditors. 
It was in this way that the act was considered and debated on the floor of 
Congress. The single subject of discussion was the debts owing to the United 
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States Government. MHntirely different considerations and policies would have 
been before Congress if the subject had been the cancelation of debts owing, 
not only to the United States, but to its wards, the Indian tribes. 

As there is no Congressional authority for the cancelation of reimbursable 
obligations owing to the tribes, the proposal made in the letter to the Super- 
intendent cannot be consummated without new legislation. 


The said act of July 1, 1982, 47 Stat. 564, provides: 


That the Secretary of the Interior is hereby authorized and directed tu 
adjust or eliminate reimbursable charges of the Government of the United States 
existing as debts against individual Indians or tribes of Indians in such a way 
as shall be equitable and just in consideration of all the circumstances under 
which such charges were made: Provided, That the collection of all construction 
costs against any Indian-owned lands within any Government irrigation project 
is hereby deferred, and no assessments shall be made on behalf of such charges 
against such lands until the Indian title thereto shall have been extinguished, 
and any construction assessments heretofore levied against such lands in accord- 
ance with the provisions of the Act of February 14, 1920 (41 Stat. L. 409), and 
uncollected, are hereby canceled: Provided further, That a report shall be made 
to Congress annually, on the first Monday in December, showing adjustments 
so made during the preceding fiscal year: Provided further, That any proceed- 
ings hereunder shall not be effective until approved by Congress unless Congress 
shall have failed to act favorably or unfavorably thereon by concurrent resolu- 
tion within sixty legislative days after the filing of said report, in which case 
they shall become effective at the termination of the said sixty legislative days. 


If the words “reimbursable charges of the Government of the United 
States existing as debts against individual Indians or tribes of Indians,” 
as used in this act, be given their ordinary and usually accepted mean- 
ing the charges referred to must be held to embrace only debts in 


which the Government has a beneficial interest and not debts in which 
the Government’s only interest is that of guardian or trustee for Indian 
tribes; and it does not appear that it was the intent of the Congress 
that any other meaning was contemplated. If, for the reasons stated 
in your submission, there should be any doubt whether the phrase 
“charges of the Government,” as used in the quoted act, was intended 
to cover debts due Indian tribes as well as debts due the Government, 
the legislative history of the provision would seem to remove such 
doubt. For instance, in the hearings held by the Senate Committee 
on Indian Affairs on the legislation (Hearings on H. R. 8898 and 
H. R. 10884, 72d Cong.) and the pertinent discussion in the Senate 
and House of Representatives, there appears no indication that any 
member of Congress, representative of the Department of Interior, 
or representative of the Indians intended that the legislation should 
be applied to Indian tribal funds. On the other hand, there are 
numerous indications to the contrary in the said hearings and discus- 
sions. See in this connection page 8144 of the Congressional Record, 
72d Congress, in which appears a statement on the floor of the House 
while the legislation was under discussion by Hon. Scott Leavitt, 
author of the bill, as follows: 

This has nothing to do with a case where loans have been made from tribal 
funds to individual Indians. This does not allow the charging off an account like 


that. This bill has to do only with the debts charged against the Indians by the 
Federal Government. by 
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Although the bill as then discussed was amended subsequently, there 
is no indication of any intention to change its meaning in this respect, 
or that it was understood by the members of Congress when enacting 
the law that it should have any other effect than as above explained. 

In view of the facts and reasons above set out, it must be held 
that the said act of July 1, 1932, does not authorize the Secretary of 
the Interior to adjust or eliminate reimbursable charges originating 
in tribal funds appropriated by the Congress for the purpose of making 
loans. This conclusion is strengthened by the fact that the Govern- 
ment is in the position of guardian or trustee with respect to the tribal 
funds of the Indians and, therefore, should not be presumed to have 
authority to relinquish its right to require repayment of the loans 
made from such funds, in the absence of clear Congressional authoriza- 
tion, notwithstanding the Indian tribes may consent to the exercise 
of such right. 

With respect to your second question, the act of March 1, 1907, 34 
Stat. 1018, referred to therein, provides in pertinent part as follows: 

That any noncompetent Indian to whom a patent containing restrictions against 
alienation has been issued for an allotment of land in severalty, under any law 
or treaty, or who may have a interest in any allotment by inheritance, may 
sell or convey all or any part of such allotment or such inherited interest on such 
terms and conditions and under such rules and regulations as the Secretary of 
the Interior may prescribe, and the proceeds derived therefrom shall be used 
for the benefit of the allottee or heir so disposing of his land or interest, under 
the supervision of the Commissioner of Indian Affairs; and any conveyance 
made hereunder and approved by the Secretary of the Interior shall convey ful! 
title to the land or interest so sold, the same as if fee-simple patent had been issued 
to the allottee. 

In cases involving individual Indians’ debts for the adjustment, 
elimination, or postponement of which no provision has been made, 
the terms of the said statute appear broad enough to permit the con- 
veyance of individually owned land by an Indian debtor to the United 
States in trust for the tribe for and in consideration of the satisfaction 
of the individual’s indebtedness, as proposed, if the tribe consents 
thereto. Such action would not result in any loss to the tribe, inas- 
much as the land to be conveyed, as stated in your submission, is to 
be “of sufficient value to cover said indebtedness” in each instance. 
However, the said act of March 1, 1907, would not permit such con- 
veyance of land unless “the proceeds derived therefrom shall be used 
for the benefit of the allottee or heir so disposing of his land or interest 
* * *” Accordingly, the interests of the individual Indians, as 
well as those of the tribe, are for consideration in each instance. If it 
appears that the proposed conveyance of land and satisfaction of 
indebtedness would be beneficial to the involved debtor and not detri- 
mental to the tribe, the conveyance would appear to be authorized 
under the provisions of the said act of March 1, 1907. 

Specifically, your first question is answered in the negative; and 


your second question is answered in the affirmative with respect only 
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to cases as to which it is shown that the value of the land to be con- 
veyed and the amount of the indebtedness to be satisfied, not otherwise 
subject. to cancellation, adjustment, or postponement, are so evenly 
balanced as to result in benefit to the debtor without detriment to the 
tribe. 


(B-14084) 


COMPENSATION—FORTY-HOUR WEEK—BONNEVILLE POWER 
ADMINISTRATION 


Part time or “when actually employed” employees who are employed in one of 
“the several trades and occupations” at hourly rates with wages fixed by 
“wage boards or by other wage fixing authorities” are within the terms of 
the 40-hour week statute of March 28, 1934, and are entitled to rates of pay 
fixed pursuant to the statute for their regular tour of duty and for overtime. 

Unless and until otherwise determined by competent authority, Bonneville Power 
Administration employees designated air hammer operator, blacksmith, 
carpenter, carpenter foreman, carpenter helper, concrete foreman, etc., May 
be considered as excepted from the terms of the Classification Act but within 
the classification “trades and occupations” to which the 40-hour week statute 
of March 28, 1934, applies. 

Truck drivers, being subject to the Classification Act, may not be regarded 
as within the terms of the 40-hour week statute of March 28, 1934. 

The procedure adopted by the Bonneville Power Administration for fixing wages 
of its employees in trades and occupations is equivalent to the procedure used 
by a wage board or other wage-fixing authority under the terms of the 
40-hour week statute of March 28, 1934, but the provisions of said statute, 
including authority for payment of overtime compensation, may not be 
applied until such wage-fixing procedure is formally adopted by adminis- 
trative order or regulation of the Administrator of the Bonneville Power 
Administration. 


Comptroller General Warren to the Secretary of the Interior, January 18, 1941: 
I have your letter of December 17, 1940, as follows: 


The Bonneville Power Administration employs a considerable number of 
employees for the construction of electric transmission lines, substations, and 
appurtenant facilities. In this construction work it is necessary to employ the 
following types of employees: 


Air hammer operator. Iron worker (reinforcing Plumber helper. 

Blacksmith. steel). Powderman. 

Carpenter foreman. Labor foreman. Powderman helper. 

Carpenter. Lineman foreman. Power shovel operator. 

Carpenter helper. Lineman. Rigger foreman. 

Concrete foreman. Lineman helper. Rigger. 

Concrete finisher. Machinist. Saw filer. 

Concrete laborer. Machinist helper. Structural steel worker. 

Concrete mixer operator. Mechanic (general). Timber foreman. 

Electrician foreman. Mechanic helper. | Timber faller. 

Electrician. Painter, brush. Tractor operator. 

Electrician helper. Pipe fitter. Truck driver. 

High climber. Plumber. Welder (acetylene or arc). 
Welder helper. 


All of the above employees are outside the Classification Act of 1923, as 
amended, since their duties are not covered in any classification established 
therein. All are taken from civil-service registers and given probational civil 
service appointments. None are employed on an annual salary. All are em- 
ployed at an hourly wage rate which is administratively determined by the 
Bonneville Power Administration. All are paid on a w. a. e. (when actually 
employed) basis. 
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Title 5, section 673 (c), U. S. Code, dealing with compensation of civilian 
employees, provides as follows: 

“The weekly compensation * * * for the several trades and occupations, 
which is set by wage boards or by other wage-fizing authorities, shall be re- 
established and maintained at rates not lower than necessary to restore the 
full weekly earnings under the respective wage schedules in effect on June 1, 
1982. Provided, That the regular hours of labor shall not be more than forty 
per week and all overtime shall be compensated for at the rate of not less than 
time and one-half.” [Italics supplied.] 

Your opinion is respectfully sought as to whether the above statute authorizes 
the Bonneville Power Administration to pay all or any of the above-mentioned 
employees the prevailing rate of overtime pay. 


L INDEFINITE EMPLOYEES 


All of the above list of employees are classed as “indefinite” employees for 
leave purposes, i. e., they are entitled to sick and annual leave for the time 
they actually work. 

Decisions of the Comptroller General do not make clear whether, presuming 
that the other requirements of the statute have been met, such “indefinite” em- 
ployees may be compensated for overtime under title 5, section 678 (c), supra. 

In 13 Comp. Gen. 265, 275 (A-54736) (1934), the Comptroller General held 
that the above-mentioned statute is not applicable to employees paid on an 
“annual basis.” Your opinion is requested as to whether “indefinite employees” 
as described above are within the meaning of the statute or are to be treated 
as employees paid on an “annual basis.” 


IL. TRADES AND OCCUPATIONS 


Title 5, section 673 (c), permits overtime to be paid only to such employees 
as are employed “within the several trades and occupations.” ‘Your opinion 
is sought as to which of the above-described employees come within those 
terms. A brief description of the work performed by each of the above-described 
occupations it attached hereto. 

It would seem that the statute does not authorize payment of overtime to 
hourly employees who furnish common, unskilled labor. But from the de- 
scription of duties attached hereto it appears that each of these types of 
employment is a recognized trade or occupation, requiring highly skilled labor 
or particular qualifications substantially above those required of unskilled 
laborers. Your opinion is sought as to whether all of the listed employments 
are within “trades and occupations.” For future reference, is there any stand- 
ard whereby it may be determined that a particular employee is employed 
with a “trade” or “occupation” within the meaning of title 5, section 673 (c)? 


Il, WAGE FIXING PROCEDURE 


Even though hourly employees are within recognized “trades” or “occupa- 
tions,” title 5, section 673 (c), does not apply unless the wages of such employees 
are fixed by “wage boards or other wage-fixing authorities.” 

Decisions of the Comptroller General make it clear that not all administra- 
tive wage fixing is included within the scope of the statute. The general 
principle to be used for interpretation of this part of the statute was apparently 
stated in 13 Comp. Gen. 265 (A-54736) (1984) in the following language: 

“there are used the terms ‘wage boards or other wage fixing authorities’ 
showing clearly that the statute was intended to apply not only to em- 
ployees * * * whose compensation is authorized by law to be fixed by 
wage boards, but, also, to employees whose compensation is authorized to be 
fixed administratively under procedure similar to that followed by wage boards, 
that is, with reference to wages, etc., paid to similar classes in commercial 
industries rather than with reference to salary rates or schedules of rates 
specifically fixed by or pursuant to statute.” [Italics supplied.] 

It is relevant here to describe with some particularity the wage fixing pro- 
cedures followed by the Bonneville Power Administration. 

When the Bonneville Power Administration desires to construct a certain 
project with its own crews, it adopts the following procedure for fixing wages 
for all employees needed on the project who do not fall within the Classification 
Act: 


405635"—41——27 
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1. The duties and qualifications of the workmen needed are listed. 

2. Local contractors are consulted to determine the wages paid by them 
for similar work. 

3. A check is made with the local Chambers of Commerce to determine pre- 
vailing wages for similar work. 

4. Unions which include the particular workmen needed are requested to 
furnish evidence of the union scale of wages for similar work. Copies of any 
wage agreements for similar work are also obtained. 

5. Previous PWA and private jobs which required similar workmen are 
checked to determine wages paid. This often requires a detailed check of 
PWA records. 

6. Statements as to prevailing rates of pay are secured from the State 
Employment Service. 

7. Reference is made to the Bacon-Davis wage scale for similar types of 
work. 

After assembling the above information, union representatives for the unions 
affected are called in for oral presentation of their contentions as to the pre- 
vailing wage for the kind of work required. The unions and workmen present 
the same evidence and conduct themselves in much the same manner as they 
do before wage-fixing boards in private industry. 

Thereafter, the director of personnel of the Bonneville Power Administra- 
tion promulgates what he has determined to be the prevailing wage for each 
type of employment, which wage will be in effect for all of the activities of 
the Bonneville Power Administration throughout the States of Washington 
and Oregon. 

If there is no appeal from the director of personnel’s determination, the 
wages are approved by the Bonneville Power Administrator and the necessary 
employees are forthwith hired at those wage levels. 

If, however, the workmen or the unions affected disagree with the director 
of personnel’s determination, they may appeal therefrom by making a formal 
request for redetermination. This appeal, together with any evidence to sup- 
port it, is heard and decided by a committee composed of (1) the director of 
personnel, (2) a representative of the Legal Division, and (3) the chief of the 
construction section. The committee’s determination is approved by the 
Bonneville Power Administrator. 

The above procedure was designed to enable the efficient assembling of all 
relevant evidence and to give interested parties a fair hearing and opportunity 
for appeal. In these respects the procedure is very similar to that followed by 
most wage boards. 

Neither the original determination procedure nor the appeal procedure has 
even been formalized by administrative order, but both are consistently followed 
and have achieved a certain formality by routine. 

It should also be mentioned that the Bonneville Power Administration uses 
the above procedure for another wage-fixing function, i. e., that in connection 
with the Bacon-Davis law. In some instances the Bonneville Power Admin- 
istration, rather than construct a certain project with its own crews, lets a 
construction contract to a private contractor. The Bacon-Davis Law (Public, 
403, 74th Cong., 1st sess., approved August 30, 1935) requires the payment of 
“prevailing wages” on such construction contracts, which wages are to be 
determined by the Department of Labor. 

The Regulations of the Labor Department and its procedures established 
under the Bacon-Davis law require the contracting agency to make an inde- 
pendent investigation of the local prevailing rate for each kind of employee 
to be employed by the private contractor, and then to state its findings and to 
recommend a specific wage rate to the Department of Labor for the work to 
be performed. (See Department of Labor Form DB15, a copy of which is 
attached hereto.) 

In fulfilling this requirement the Bonneville Power Administration employs 
the same procedure (except for the appeal procedure) and investigates the 
same sources of information, as is described above for fixing the wages of its 
own construction employees. 

The fact that the Bonneville Administration procedure lends itself to, and 
has also been used for this Bacon-Davis wage determination, demonstrates its 
formality and its adaptibility to other situations. And insofar as the pro- 
cedure is formalized and adapted to various kinds of wage determinations, it 
would seem to be “similar to that followed by wage boards” within the meaning 
of the decision in 13 Comp. Gen. 265, supra. 
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But later decisions of the Comptroller General involving analogous wage 
determinations appear to be conflicting and to throw some doubt on the question. 

In 13 Comp. Gen. 367 (A-55528) (1984) the Comptroller General held that 
certain employees in the mail equipment jobs of the Post Office Department 
were within the statute since— 

“the Postmaster General fixes their rates of compensation with reference 
to rates of wages, etc., paid to similar classes in commercial industry * * *” 

In 14 Comp. Gen. 156 (A-54762) (1934) the Comptroller General similarly 
held that when the Governor of the Panama Canal administratively set wages 
for temporary employees by comparison with and reference to wages paid by 
PB te} industries, such employees were within the scope of title 5, section 
6 c). 

These decisions tend to the conclusion that the present Bonneville Adminis- 
tration procedure meets the requirements of the statute since under it, great 
care is taken to set the wages “with reference to” and at an equal level with 
those paid in private industry. 

But two other decisions of the Comptroller General intimate that, in spite of 
setting wages in comparison with those paid in private industry, the administra- 
tive wage fixing procedure must be administratively promulgated and standard- 
ized to fall within the terms of the statute. 

In 14 Comp. Gen. 496 (A-59309) (1934) the Comptroller General was asked 
whether certain employees of the National Park Service were within the statute. 
These employees were employed on a per diem basis “when actually employed” 
by field officers of the National Park Service at wages which “depend * * * 
on local conditions” but were limited by maximum rates approved in advance 
by the Secretary of the Interior. The opinion states: 

“It does not appear that there was in force * * * any law, Ewecutive order 
or administrative regulation requiring the fixing of the rates of compensation 
and hours of labor of employees of the National Park Service under a procedure 
similar to that used by wage boards. The administrative practice mentioned that 
‘actual wages shall depend, however, on local conditions,’ does not necessarily 
bring any of the employees of the National Park Service within the 40-hour 
week statutory provision. Furthermore, the compensation of the employees of the 
National Park Service has never been generally regarded as fived administratively 
under a procedure similar to that used by wage boards.” 

In 14 Comp. Gen. 215 (A-56997) (1934), very similar language was employed 
to hold that administrative wage fixing was not within the scope of the statute 
although the employees were hired “at wages in accordance with those prevailing 
in the particular locality.” 

If these two decisions require a standardization of wage fixing procedure by 
administrative order, the present Bonneville Administration procedure is outside 
the statute. But if it is sufficient that the workmen, unions, and others “gener- 
ally regard” the procedure as one similar to that used by “wage boards” the 
Bonneville Administration procedure would seem to fall within the statute. 

If you should decide that the present procedure is not within the statute, would 
it be sufficient to bring it within the statutory language if the present procedure 
were to be standardized by administrative order? If this would not be sufficient, 
would it be sufficient, by administrative order, to vest the authority to fix wages 
in a committee composed of administrative officers and representatives of the 
employees whose wage is being set? (Such procedure was apparently upheld in 
14 Comp. Gen. 199 (A-56659) (1934)). If this would not be sufficient, would it 
be sufficient, by administrative order, to adopt as an absolute standard the wage 
scale paid for similar work under the Bacon-Davis Act? 

For your convenience the questions upon which your opinion is sought are 
briefly restated : 

(1) Do employees paid on an hourly basis but classified as indefinite employees 
mio to sick and annual leave, fall within the terms of title 5, section 

e 

(2) Are all or any of the employees whose duties are described above within 
“trades” or “occupations” within the meaning of title 5, section 673 (c)? 

(3) Is the present wage-fixing procedure of the Bonneville Power Administra- 
tion that of a “wage board or * * * other wage-fixing authority” within title 
5, section 673 (c)? 

(4) If the answer to Question 3 is in the negative, would it be possible to bring 
the present procedure within the statute by establishing it through administrative 
order or regulation? 
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(5) If the present procedure as established by administrative order would not 
be adequate, would any of the other suggested procedures be adequate to bring 
the wage-fixing determination within the statute? 


Accompanying your letter is the following statement of employee’s 
duties: 


Air hammer operator.—To operate a jackhammer in connection with construc- 
= of concrete manholes and duct runs for the outgoing feeders for the sub- 
station. 

Blacksmith.—To forge and fabricate metal work and use power equipment. 

Carpenter foreman.—To supervise a crew of carpenters and helpers in connec- 
tion with the construction of transmission lines, substations, field construction 
buildings and office interiors. 

Carpenter.—To perform varied types of difficult carpenter work in connection 
with a wide range of construction projects. 

Carpenter helper.—To assist journeyman carpenter in the performance of 
varied types of difficult carpenter work. 

Concrete foreman.—To supervise mixing and placing of concrete and to run 
concrete crew. 

Concrete finisher.—To place, finish, and cure concrete. 

Concrete laborer.—To mix, place, patch, and perform related work in con- 
nection with all concrete jobs. Requires at least six months’ experience in 
similar work. 

Concrete mizer operator.—To operate, adjust, and make ordinary repairs to 
a gasoline-powered concrete mixer; to check the proportions of sand, gravel, 
cement, and water used to insure conformity with specifications. 

Electrician foreman.—To supervise a group of electricians and helpers in the 
construction, installation, adjustment and erection of electrical apparatus, equip- 
ment and structures. 

Electrician.—To install, assemble, adjust, and erect electrical equipment, ap- 
paratus and structures. 

Electrician helper.—To assist journeyman electricians in the construction, 
installation, and maintenance of electrical equipment, apparatus, wiring, and 
structures. 

High climber.—To top danger trees, directing work in falling and disposal 
of danger trees adjacent to transmission line right-of-way. 

Iron worker (reinforcing steel).—To place and tie reinforcing steel and 
check correctness of same. 

Labor, foreman.—To supervise laborers installing water mains, railroad spur, 
equipment footings, drains, clearing and grading work, and installation of 
substation equipment. 

Lineman foreman.—To supervise a crew of linemen in the erection of high- 
voltage power transmission line steel towers and wood poles and in connection 
with the stringing and sagging of conductors, the placement of hardware and 
insulators. 

lineman.—To erect high-voltage power transmission line steel towers and 
wood poles; to string and sag the conductors; to climb the poles and place the 
crossarms, hardware, and insulators. 

Lineman helper.—To assist linemen and to perform simple and routine tasks 
incidental to the construction, installation, maintenance, and repair of electric 
lines, apparatus and equipment. 

Machinist—To operate lathes, milling machine, drill presses, and other 
power-machine shop equipment as required for various metal construction 
work ; and the operation of a complete machine shop. 

Machinist helper.—Under immediate supervision, to assist the machinist in 
the operation of lathes, milling machine, drill presses, and other power-machine 
shop equipment as required for various metal construction work. 

Mechanio (general).—To perform mechanical work incidental to maintenance 
of mechanical equipment, such as repairing automobiles, trucks, and gas and 
diesel tractors. 

Mechanic helper—To assist the mechanic in repairing various types of auto- 
motive and construction equipment; to clean and wash equipment; to grease 
and service equipment; and to perform miscellaneous related duties necessary 
in the ration of the garage. 

Painter, brush—To do ordinary painting on frame structure both exterior 
and interior, as directed. 








DECISIONS OF THE COMPTROLLER GENERAL 397 


Pipe fitter—To make up various pipe lines, pipe fittings, and valves. 

Plumber.—To make tight connections including water and sewer work as 
directed and called for on plans. 

Plumber helper.—To assist the plumber in connection with the installation 
of water and sewer system. 

Powderman.—To handle and fire explosives in conection with the blasting of 
holes in rock for anchors and poles on the transmission lines. 

Powderman helper.—To assist the powderman in connection with the handling 
and firing of explosives. 

Power shovel operator.—To operate power shovel for loading of sand and 
gravel into 244-ton trucks (dump). 

Rigger foreman.—To supervise unloading operations in connection with heavy 
equipment at all points on the Bonneville Project, involving all necessary safety 
features for protection of life and property. 

Rigger.—To perform duties in connection with the loading, unloading, and 
placing of heavy machinery and equipment in position. 

Saw filer—Under general supervision to sharpen, swage, set, and gum saws. 

Structural steel worker.—To construct, assemble, and erect structural steel 
towers and to perform related work as required. 

Timber foreman.—To supervise the work of timber fallers, high climbers, 
axemen, laborers, and other employees engaged on clearing operations involving 
falling, bucking, trimming, limbing, burning, grubbing, and other similar opera- 
tions on both heavy and light clearing of timber areas for electrical transmission 
line right-of-way; to keep time and work records; to make inspections and 
to perform related work as required. 

Timber faller—tIn connection with clearing operations for transmission-line 
construction, to spot and fall trees accurately and to trim and limb fallen 
timber. 

Tractor operator.—To drive and operate tractors with attachments. 

Truck driver.—To driver and operate 2%4-ton dump trucks. 

Welder (acetylene or arc).—To take care of any type of acetylene or electric 
are welding in connection with the operation of a shop and the installation of 
wrought-iron buswork. 


Welder helper.—To assist the welder setting up and aligning work; to clean 
and pean welds, to handle materials in the work while welding is in progress.” 

The 40-hour week statute effected (1) an adjustment in regular 
weekly hours of duty from 48 or 44 to 40 hours; (2) an adjustment 
in the schedules of compensation rates as of June 1, 1932, on the 
basis of reduced weekly tour of duty of 40 hours; and (3) provision 
for overtime compensation for work in excess of 40 hours per week 
at the rate of not less than time and one-half. In other words, this 
statute provided for an adjustment in hours of work and wage rates 
and is applicable to any employee coming within its terms. An 
employee who otherwise falls within the terms of the statute, that 
is, is employed in one of the “several trades and occupations” and 
his wages are fixed under an authority which may properly be 
regarded as one of the “wage boardsor * * * other wage-fixing 
authorities” is entitled to rates of pay fixed pursuant to the statute 
for his regular tour of duty and for overtime, whether his employ- 
ment is for full time or part time or on the basis of “when actually 
employed.” See 18 Comp. Gen. 265; id. 277; id. 401. Compare 15 
id. 987. Accordingly, question (1) is answered in the affirmative. 

Section 5 of the original Classification Act of March 4, 1923, 42 
Stat. 1489, provides in part as follows: 

That the compensation schedules shall apply only to civilian employees in 


the departments within the District of Columbia and shall not apply to 
employees in positions the duties of which are to perform or assist in appren- 
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tice, helper, or journeyman work in a recognized trade or craft and skilled 
and semiskilled laborers, except such as are under the direction and control of 
the custodian of a public building or perform work which is subordinate, inci- 
dental, or preparatory to work of a professional, scientific, or technical char- 
acter. * * © 


See also section 3 (d) of the act of November 26, 1940, Public, 
No. 880, authorizing the President to extend the provisions of the 
Classification Act, wherein the following exception is made: 


Except as Congress may otherwise provide by law, the power granted to 
the President by this section shall not apply to the following: 


* * 7 * o * * 

(xi) Offices or positions the duties of which are to perform the work of an 
apprentice, helper, or journeyman in a recognized trade or craft, or other 
skilled mechanical craft, or the work of an unskilled, semiskilled, or skilled 
laborer, except that whenever such offices or positions involve work in the 
regular custody, operation, or maintenance of a Government building, or other 
Government property, or work which is subordinate, incidental, or preparatory 
to work of a professional, scientific, or technical character, the President, upon 
a finding that the characteristics and working conditions of such offices or 
positions render them substantially the same as comparable offices or positions 
in the District of Columbia included within the Classification Act of 1923, as 
amended, may by Executive order extend the provisions of such Act to include 
them ; +. + . 

With the exception of truck driver—the basis for such exception 
being hereinafter set forth—and unless and until it be otherwise 
determined by competent authority, this office would not be required 
to question an administrative determination to the effect that all of 
the types of employees listed in your letter fall within the exception 
to the Classification Act stated in the above-quoted statutes, and, also, 
within the classification “trades and occupations” within the meaning 
of the 40-hour week statute of March 28, 1934, 48 Stat. 522 (Title 5, 
sec. 673 (c), U. S. Code) quoted in your letter. 

There is noted the statement in the second paragraph of your 
letter that “All of the above employees are outside the Classification 
Act of 1923, as amended, since their duties are not covered in any 
classification established therein.” Regarding the position of truck 
driver, this office held in decision of July 30, 1940, B-11394, as 
follows: 


The Civil Service Commission advised this office informally that drivers of 
heavy-duty trucks have been classified for many agencies in the departmental 
service; for example, drivers of fuel trucks for the Procurement Division, 
Treasury Department—the classification in each instance being grade 8 of 
the custodial service. If such be found to be the fact, and the truck drivers 
be found comparable to those whose positions have been classified in the depart- 
mental service, you are advised that, in line with the decision, supra, and by 
virtue of the provisions of section 2 of the Brookhart Salary Act of July. 8, 
1980, 46 Stat. 1005, the position of truck driver in the fleld service should be 
classified by the administrative office in the appropriate grade. 


Compare 11 Comp. Gen. 259 and decision of August 18, 1938, 
A-95910, involving the related position of chauffeur. Accordingly, 
unless and until the exception of truck driver from the terms of the 
Classification Act is made by competent authority, employees in such 
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occupation may not be regarded as within the terms of the 40-hour 
week statute. 

Sections 2 (a) and 10 of the act of August 20, 1937, 50 Stat. 732, 
736, creating the Bonneville Power Administration, provide, in per- 
tinent part, as follows: 


* * * The administrator shall be appointed by the Secretary of the In- 
terior; shall be responsible to said Secretary of the Interior; shall receive 
a salary at the rate of $10,000 per year; and shall maintain his principal 
office at a place selected by him in the vicinity of the Bonneville project. * * 


7 a * . * os 


* 

The administrator, the Secretary of War, and the Federal Power Commission, 
respectively, shall appoint such attorneys, engineers, and other experts as may 
be necessary for carrying out the functions entrusteq to them under this act, 
without regard to the provisions of the civil-service laws, and shall fix the 
compensation of each of such attorneys, engineers, and other experts at not to 
exceed $7,500 per annum; and they may, subject to the civil-service laws, 
appoint such other officers and employees as may be necessary to carry out 
such functions and fix their salaries in accordance with the Classification Act 
of 1923, as amended. 


Referring to questions (3) and (4), the present wage-fixing pro- 
cedure of the Bonneville Power Administration, as set forth in your 
letter, appears equivalent to the procedure used by a wage board or 
other wage-fixing authority under the terms of the 40-hour week 
statute, but the provisions of said statute, including authority for 
payment of overtime compensation, may not be applied to the em- 


ployees in question unless and until such wage-fixing procedure is 
formally adopted by administrative order or regulation of the Ad- 
ministrator of the Bonneville Power Administration. See 16 Comp. 
Gen. 660. 

The above-stated answer to questions (3) and (4) makes 1t unnec- 
essary to answer question (5). 


(B-14277) 


PERSONAL SERVICES—SEAT OF GOVERNMENT EMPLOYMENT 
RESTRICTION 


Since it became necessary that the International Labor Organization move 
its headquarters away from Geneva, Switzerland, the appropriation for 
“Liaison with the International Labor Organization,” which provides for 
personal services in Geneva, is available for compensation of employees 
at the seat of Government, Washington, D. C., or elsewhere, if such em- 
ployees are engaged solely on field duties, but not if the employees are 
engaged on administrative duties at Washington in view of the seat of 
Government employment limitation provisions of the act of August 5, 1882. 


Comptroller General Warren to the Secretary of Labor, January 18, 1941: 
I have your letter of December 31, 1940, as follows: 


We are confronted with a problem as to whether it is possible for us to 
utilize the appropriation which was made available to the Department for 
the salaries and expenses of the International Labor Office, Geneva, Switzer- 
land, for the fiscal year 1941. As you are probably aware, it became necessary 
for the International Labor Office to move its headquarters from Geneva to 
Montreal due to the conditions now existing in Europe. 
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Since in the language of the appropriation, it was stated that these funds 
were for expenditure in Geneva, we should like to raise the question as to 
whether during this fiscal year those funds may be used by us to employ the 
necessary personnel to work out of the Washington office with the International 
Labor Organization in Montreal. We are confronted with this situation—the 
secretary who was paid from these funds resigned her position, and we wish 
to appoint someone to succeed her in carrying on this work. 

For the fiscal year 1942, the Budget Bureau and the President have ap- 
proved a change in the language which would make it possible for funds made 
available to carry out these purposes to be spent either in the District of 
Columbia or elsewhere, depending upon where the International Labor Organi- 
zation operates at that time. 

Would it not, therefore, be possible, due to the fact that conditions could not 
be foreseen at the time the budget was submitted for the fiscal year 1941, for 
an interpretation to be given to the appropriation language whereby we could 
provide the necessary personnel to carry on this work from Washington? 

I shall appreciate your advising me regarding this matter 

The appropriation to which you refer, as made by the Depart- 
ment of Labor appropriation act for 1941, approved June 26, 1940, 
54 Stat. 576, provides: 

Liaison with the International Labor Organization, Geneva, Switzerland, 
salaries and expenses: For a United States Labor Commissioner and other 
personal services in Geneva, Switzerland; compensation of interpreters, trans- 
lators, and porters; transportation of employees, their families, and effects, in 
going to and returning from foreign posts; rent, heat, light, and fuel; hire, 
maintenance, and operation of motor-propelled passenger-carrying vehicles; pur- 
chase and exchange of foreign and domestic books, periodicals, and news- 
papers; purchase of furniture, stationery, and supplies; printing and binding; 
postage; telephone and other similar expenses, for which payment may be made 
in advance; necessary technical or special investigations in connection with 
matters falling within the scope of the International Labor Organization; 
allowances for living quarters, including heat, fuel, and light, as authorized by 
the Act approved June 26, 1980 (5 U. S. C. 118a), not to exceed $1,700 for any 
person, and contingent and such other expenses in the United States and else- 
where as the Secretary of Labor may deem necessary, $20,000. 


The act of August 5, 1882, 22 Stat. 255 (5 U. S. C. 46), prohibits 
the employment at the seat of Government of any employees except 
pursuant to specific appropriation for such personal services. Ac- 
cordingly, as the above appropriation does not provide specifically 
for personal services at the seat of Government, it would not be avail- 
able for the compensation of any employees at Washington, D. C., 
if engaged on administrative duties, as distinguished from field du- 
ties. However, the appropriation is a field service appropriation 
and while it provides for personal services “in Geneva” this was only 
because the headquarters of the International Labor Organization 
was located at that place at the time the appropriation was made. 
Since the organization has now moved its headquarters from Geneva 
to Montreal the employment of personal services at Geneva appar- 
ently would no longer carry out the intention of the Congress, the 
purpose of the appropriation being “Liaison with the International 
Labor Organization.” Under such circumstances it may be held that 
the appropriation involved is available for expenditure at such place 
or places as may be administratively determined to be necessary to 
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carry out the purposes of the appropriation. In this connection 
attention is invited to 18 Comp. Gen. 347, in which, with reference 
to a similar question, it was held— 


The employment of architectural and mechanical engineers and estimators, 
with headquarters in Washington, D. C., for services required solely in con- 
nection with projects, or other field activities, located outside the District of 
Columbia, whose duties are not of an administrative character or such as a 
department or establishment charged with the administration of construction 
or other field activities ordinarily has performed by its departmental force, 
and payment of their compensation from funds allotted to the Indian Service 
pursuant to section 201 (c) of the Public Works Administration Appropriation 
Act of 1938, 52 Stat. 816, does not constitute a violation of the seat of Govern- 
ment employment prohibitions of sections 45 and 46, title 5, U. 8. Code, but, as 
to services of classes which may not be so engaged and paid for, see decisions 
cited. 


If the work on which the personnel referred to in your letter are 
to be engaged is to be confined strictly to such as would have been 
performed at Geneva but for the necessity of removing the Interna- 
tional Labor Office from that place, the specific question presented by 
you is answered in the affirmative. 


(B-14348) 
MILEAGE—ARMY OFFICERS—TRAVEL WITH SELECTIVE TRAINEES 






An Army officer on duty as train commander convoying enlisted men selected 
and inducted into the Army of the United States under the Selective 
Training and Service Act of September 16, 1940, and the regulations issued 
pursuant thereto, was traveling with troops within the meaning of the 
applicable Army Regulations, and, hence, is not entitled to the mileage 
provided by section 12 of the National Defense Act, as amended, for travel 
without troops. 


Assistant Comptroller General Elliott to Maj. W. A. Enos, United States Army, 
January 22, 1941: 


There has been received your letter of December 9, 1940, requesting 
decision whether you are authorized to pay Capt. Kelsie L. Reaves, 
Infantry, U. S. Army, $19.60 on each of two vouchers, constituting 
his claims for mileage for travel performed November 27 and 29, 
1940, from Fort Sheridan, Ill., to Fort Snelling, Minn., as train 
commander convoying selective trainees. 

Special Orders No. 269, dated November 26, 1940, and Special 
Orders No. 271, November 28, 1940, Headquarters, Fort Sheridan, 
Ill., directed the transfer of 255 selective trainees and 317 selective 
trainees, respectively, all rated as privates, from the recruit reception 
center at Fort Sheridan, to the Fort Snelling recruit reception center, 
in charge of a convoy detail consisting of three officers, one train com- 
mander, one train quartermaster, and one medical officer, and seven 
noncommissioned officers. 
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Section 12 of the National Defense Act, as amended by the act of 
June 1, 1926, 44 Stat. 680, provides: 


That officers of any of the services mentioned in the title of this act, when 
traveling under competent orders without troops, shall receive a mileage al- 
lowance at the rate of § cents per mile, * * 


The act of June 12, 1906, 34 Stat. 246, provides that— 


The Secretary of War may determine what shall constitute travel * * * 
without troops within the meaning of the laws governing the payment of 
mileage * * * to officers of the Army: * * * 


Paragraph 3a and 6, Army Regulations 35-4820, August 4, 1937, 
is as follows: 


Travel with and without troops defined and determined.—a. With troops.— 
Traveling with troops will be regarded as covering all cases of travel included— 

(1) Under orders for movement, in whatever manner, of the officers’ appro- 
priate commands, 

(2) Under orders for movement of detachments, escorts, or stores, where the 
movement is made by marches or by transportation belonging to or especially 
hired for the purpose by the United States. 

(3) Under orders directing officers to accompany troops. 

b. Without troops.—Traveling without troops will be regarded as covering 
cases of— 

(1) Officers included in the movement, by railroad, stage or like estab- 
lished lines of conveyance, except by air, of detachments of less than 10 
armed or unarmed men (exclusive of officers), such as guards and nurses for 
disabled or insane officers or soldiers, and escorts for inspectors, quarter- 
masters, and others, and guards for public funds or property in their charge 
(examples shown are illustrative, not inclusive) ; and of officers with recruit- 
ing parties of less than 10 men (excluding officers), when it is necessary to 
be absent from their regular station for more than 24 hours, whether the 
travel be performed by such established lines of conveyances or by trans- 
portation belonging to or especially hired for the purpose by the United 
States. It will also include cases of officers traveling in charge of a detachment 
of recruits, whatever the size of such detachment. 

(2) Travel by air under circumstances which render it impracticable to 
earry facilities for messing and sheltering. 

-(3) Travel under circumstances especially determined by the Secretary of 
War in each case. 


The enlisted men transported were selected and inducted into the 
Army of the United States under the Selective Training and Service 
Act of September 16, 1940, and the Selective Service regulations 
promulgated by the President pursuant to such act. As it appears 
these men have been inducted as members of the land forces through 
the operation of the Selective Service system, see paragraphs 406 
and 429 of the regulations, the officer was traveling with troops 
within the meaning of paragraph 3a (3), Army Regulations 35- 
4820. See 26 Comp. Dec. 81 and 776. 

You are advised payment of mileage is not authorized on the 
vouchers which will be retained in this office. 
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(B-13905) 


FUNDS OF INCOMPETENT VETERAN; GENERAL ACCOUNTING OFFICE 
CLAIM AND AUDIT ACTION AS PRECEDENT 


Where an incompetent veteran is transferred from St. Elizabeths Hospital to 
a Veterans’ Administration facility, not only pension funds, but funds 
derived from private sources to his credit at the hospital may be trans- 
ferred to the manager of the facility as “Trustee” for the veteran, pro- 
vided the consent of the duly appointed guardian, if any, is obtained. 
17 Comp. Gen. 120, amplified. 

The action of the General Accounting Office in the audit or settlement of an 
account or claim does not constitute a decision of the Comptroller General 
such as administrative and disbursing officers are authorized to accept as 
guides and precedents in obligating and disbursing public moneys. 


a General Warren to the Administrator of Veterans’ Affairs, January 
» 1941: 


There has been considered the question presented in your letter of 
December 9, 1940, as follows: 


Reference is made to the case of Joseph N. Palka, C—2,769,188, an incom- 
petent World War veteran, who was discharged from St. Dlizabeths Hospital, 
Washington, D. C., as unimproved on April 8, 1940, and transferred as of the 
same date to the Veterans’ Administration Facility, Perry Point, Maryland, 
The veteran is still a patient at the facility. 

When the veteran was discharged from St. Elizabeths Hospital he had to 
his credit at that institution the sum of $159.23 and under date of May 14, 
1940, a check in this amount was drawn in favor of the veteran and forwarded 
to him for his disposition, This check was returned unendorsed by the veteran 
to the Treasury Department. In accordance with informal information from 
St. Elizabeths Hospital, the check referred to above represented $32.20 derived 
from pension funds paid by this Administration to the superintendent of St. 
Elizabeths Hospital and has since been transferred to the manager of the 
Veterans’ Administration Facility at Perry Point, Maryland, for credit to the 
account of the veteran at that facility. The remaining $127.03, derived from 
private sources, is being held by the hospital apparently pending an appoint- 
ment of a guardian for the veteran. 

The veteran is held to be incompetent by this Administration and an insti- 
tutional award of $6.00 per month was approved effective April 1, 1940, in 
favor of the manager, Veterans’ Administration Facility, Perry Point, Maryland, 
pursuant to Veterans Regulations No. 6 (c), paragraph VI (A). The veteran 
is single and has no dependents, 

Since the records of this Administration show that the veteran does not have 
a guardian, the superintendent of St. Elizabeths Hospital was requested under 
date of September 13, 1940, to transfer the remaining sum of $127.08 to the 
manager of the Veterans’ Administration Facility at Perry Point, Maryland, 
inasmuch as it does not appear to be to the best interests of the veteran to 
incur the expense of the appointment of a guardian to receive so small an 
amount of money as involved, and advised that the manager in charge of the 
facility is a bonded official authorized by laws of the United States to receive 
and disburse moneys for the benefit, and in behalf, of the inmates of the insti- 
tution under his jurisdiction. 

In reply to this request the assistant to the superintendent of St. Pliza- 
beths Hospital, advised under date of September 17, 1940, that the institution 
must await the appointment of a fiduciary to receive the personal funds to 
the credit of the veteran at that institution. He further advised that this 
procedure is in accordance with a number of decisions by the Comptroller 
General of the United States, particularly the decisions of June 20, 1924, 
A-2080, and May 3, 1926, A-13893, and that this point was again affirmed 
in a letter addressed by the Comptroller General to the manager, Veterans’ 
Administration Facility, Perry Point, Maryland, April 24, 1935. 
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As understood, the decisions of the Comptroller General, dated June 20, 
1924, A-2080, and May 8, 1926,.A-13893, together with the letter from tne 
Comptroller General to the manager, Veterans’ Administration Facility, Perry 
Point, Maryland, April 24, 1935, are to the effect that as concerns benefits 
paid by the Veterans’ Administration, as by way of institutional awards, 
any balance thereof held by the superintendent of St. Elizabeths Hospital for 
the sole credit of an insane veteran may be transferred to the manager of 
the Veterans’ Administration facility to which the incompetent veteran is 
transferred, with assent of guardian if one is serving; but that as to funds 
so held but derived from other sources, such transfer may not be made unless 
authorized by one who is legally qualified to act for the incompetent veteran. 
The distinction made, based upon regulations pertaining to the former class 
of funds, is understood, but in view of other considerations it is not clear 
that, as to the latter type, a similar procedure may not be legally justified. 

As stated heretofore, in view of the small amount of income no fiduciary 
has been appointed to serve the veteran. Since the veteran is still hospitalized 
in the Veterans’ Administration Facility, Perry Point, Maryland, the manager 
of the facility, as a bonded official, is serving as trustee of funds due the 
patient. An institutional award of pension at the rate of $6.00 per month 
is “—o! — to him regularly (see R. & P. 1230, 4150 and R. & P. R-1276 
and ° 

The payment of funds other than compensation, pension, emergency officers’ 
retirement, or insurance to the manager of a facility on the account of an 
incompetent patient therein, is not unusual and is recognized by the General 
Accounting Office in the event no fiduciary is serving. Funds due an in- 
competent enrollee of the Civilian Conservation Corps at time of discharge 
from the Corps and who is hospitalized in one of the Veterans’ Administration 
facilities, if no fiduciary is serving, may be paid to the manager of the 
facility under whose jurisdiction he comes. For instance, in the case of 
James W. Wallace, C-2,751,220, a claim was submitted to the General Ac- 
counting Office by the manager of the Veterans’ Administration Facility, 
Canandaigua, New York, April 17, 1939, for the amount of $186.00, the balance 
of pay on the Civilian Conservation Corps account of the above-named veteran. 
The records of this Administration show that settlement of this claim, certificate 
oe 547,429, was made by the General Accounting Office under date of July 14, 


1989. 

Additional travel pay due under the provisions of the act of February 28, 
1919, in the case of James B. Hildebrant, C-1, 649,626, reference “Serv—0790588- 
HBB”, of the Claims Division, General Accounting Office, appears proper for 
payment to the manager of the facility in which the incompetent veteran is a 
patient. All such money paid to the managers of facilities is placed to the 
veteran’s credit under General Regulations No. 80 issued by the General Account- 
ing Office August 15, 1934, to be used for the needs and comforts of the patient 
to whom credited. : 

Any other funds held to the veteran’s credit by the superintendent of St. 
Blizabeths must have been received by the superintendent either as bailee with- 
out hire, or in a trust, or quasi-trust capacity. If the law, or trust instrument, 
under which the money, or other thing, is received, does not provide otherwise 
the bailee or trustee is amply protected if he, acting in good faith and that 
degree of care to which bailee and trustees are respectively held, turns over 
such funds to another bailee or trustee of equal degree with himself, and for 
the use and benefit of the bailor or cestui que trust. Both the superintendent 
of St. Dlizabeths and the manager of the Veterans’ Administration facility are 
responsible Government officials, both are authorized by law or regulation, or 
both, to receive and dispose of funds on behalf of insane inmates of their re- 
spective institutions—acting in their official capacity, rather than individual. 
Both deposit such funds in the Treasury to the patient’s account, and the dis- 
position of such funds is governed by regulations where not prescribed by law. 
The manager is bonded, which bond would protect the bailor or cestui que trust 
primarily, and secondarily, the superintendent of St. Blizabeths Hospital. If 
the funds belong to the patient—whether from Government payments or private 
gain—it would seem clear there could be no legal objection to their transfer 
with him to the Veterans’ Administration facility. If donated funds, of course 
the consent of the donor should be secured, if practicable. : 

From the accounting point of view, it would seem immaterial whether such 
funds be held in the Treasury in the patients’ funds account, St. Elizabeths 
Hospital, or same account, Veterans’ Administration facility; and the transfer 
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may readily be made by the issuance of a check on the one, the amount thereof 
being deposited in the other. In the long view, it simply is a question of which 
responsible Government officer may withdraw such funds for the use of the 
veteran. 

This Administration is not informed as to the source of the money on de- 
posit in “Personal funds of patients, St. Elizabeths Hospital” to the credit of 
Joseph N. Palka, and it is not believed to be relevent, but it does appear to this 
Administration, in the absence of a statute expressly prohibiting otherwise, that 
it may be transferred to the manager of the facility at Perry Point, Maryland, 
to be placed to the veteran’s credit in that facility to be used for his creature 
needs and comforts as they arise. This action will eliminate the necessity and 
the expense of having a fiduciary appointed to receive the money in question, 
for if a fiduciary is appointed he will in turn forward these funds to the man- 
ager, minus the cost of appointment and the fiduciary’s commission. 

This question is submitted to you for consideration and your decision in the 
premises, 

While the action taken by the assistant to the superintendent of St. 
Elizabeths Hospital in this matter finds support in the decisions ren- 
dered by the former Comptroller General of the United States on 
June 20, 1924, and May 3, 1926, under docket Nos. A-2080 and 
A-13893 (5 Comp. Gen. 890), respectively, cited in the fifth and sixth 
paragraphs of your letter, certain laws enacted by the Congress sub- 
sequent to the date of said decisions would appear to render said deci- 
sions no longer operative. See, for instance, section 17 of title I of 
the act of March 20, 1933, 48 Stat. 8, 11, which repealed “All public 
laws granting medical or hospital treatment * * * to veterans 
* * *”: section 6, ibéd., authorizing, under proper regulations, the 
furnishing of domiciliary care, etc., to veterans suffering from neuro- 
psychiatric ailments; and section 5, ibid., which renders final and 
conclusive all decisions of the Administrator of Veterans’ Affairs 
relative to the matters arising under the provisions of such title. See, 
also, title III of the act approved March 28, 1934, 48 Stat. 524, 
wherein various matters pertaining to veterans are set forth. 

The letter of April 24, 1935, referred to in the last part of para- 
graph 5 and the first part of paragraph 6 of your letter, as affirming 
the point covered in the decisions of June 20, 1924, and May 3, 1926, 
was not a decision by “the Comptroller General to the manager, Vet- 
erans’ Administration Facility, Perry Point, Md.,” as your letter 
suggests, but rather it represents a settlement by the Claims Division 
of this office, disallowing claim No, 0487055 in amount of $46.67, filed 
by the manager of the Veterans’ Administration Facility at Perry 
Point, Md., as “Trustee”—the amount involved representing the final 
pay of George W. Kuhns, an incompetent veteran who was transferred 
from St. Elizabeths Hospital to the Veterans’ Administration facil- 
ity, supra, under date of June 28, 1933. In that connection, as well as 
in connection with the action taken by the Claims Division of this 
office in the other cases referred to in paragraphs 8 and 9 of your 
letter, it may be pointed out that the action of the General Accounting 
Office in the audit or settlement of an account or claim does not con- 
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stitute a decision of the Comptroller General of the United States such 
as administrative and disbursing officers are authorized to accept as 
guides and precedents in obligating and disbursing public moneys. 
11 Comp. Gen. 367 ; 17 id. 445; 18 id. 609. 

Section 4761, Veterans’ Administration regulations, provides in 
pertinent part, as follows: 


(A) (1) All funds received at a Veterans’ Administration facility from any 
source for the necessities, comforts, and desires of individual incompetent pa- 
tients or incompetent members (under the general subject “Personal Funds of 
Patients,” R. and P. 4760 to 4788, inclusive, all references to patients will apply 
equally to members), and funds contributed for the general welfare, entertain- 
ment or use of patients individually or as a group or for specified purposes, as 
well as funds of patients deceased, absent without leave, moribund or uncon- 
scious, will be turned over to the manager of the facility who, as trustee, 
will be responsible for the proper administration and expenditure of all such 
funds as hereinafter provided * 


Paragraph (B) (1) of the same section provides: 


Managers and acting members of Veterans’ Administration facilities are re- 
sponsible for the administration of funds of incompetent, deceased, discharged, 
and moribund and unconscious beneficiaries, and contributed funds, and will 
be required to furnish bond running to the United States * * *. 


Section 4777 of the same regulations provides, in pertinent part: 


Funds of an incompetent beneficiary transferred to or who may elope and 
is subsequently admitted to another Veterans’ Administration facility will be 
forwarded immediately to the manager of the facility having custody of the 


beneficiary. * * 

In view of the broad powers vested by law in the Administrator 
of Veterans’ Affairs with respect to the domiciliary care of veterans, 
the managers of the Veterans’ Administration facilities being charged 
with the responsibility for the care and custody of funds received 
from the Government and other sources, it may well be said that 
the transfer of personal funds, as well as “pension” funds, to the 
credit of a veteran committed to St. Elizabeths Hospital and who is 
later transferred to a Veterans’ Administration facility, is consist- 
ent and compatible with existing law applicable to St. Elizabeths 
Hospital, namely, that part of section 1 of the act of February 2, 
1909, 35 Stat. 593, providing— 

* * * That in the case of any pensioner transferred to the hospital from the 
National Home for Disabled Volunteer Soldiers [now a part of the Veterans’ 


Administration], any pension money to his credit at said home at the time of his 
said transfer shall be transferred with him to said hospital and placed to his credit 
therein, to be expended as hereinbefore provided, and in case of his return from 
said hospital to the home any balance to his credit at said hospital. shall in like 
manner be transferred to said home, e be expended in accordance with the rules 
established in regard thereto. * * 


See, also, 17 Comp. Gen. 120, where it was held, quoting from the 
syllabus: 


Where a pensioner inmate of St. Elizabeths Hospital is transferred to a Vet- 
erans’ Administration facility, pension moneys credited to the veteran’s account 
while at the hospital shall be transferred to the facility concerned. 16 Comp. Gen. 
522, distinguished. 
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While the decision in 17 Comp. Gen. 120 specifically refers only to 
pension funds, there would appear to be no legal objection to a similar 
transfer of personal funds, that is to say, funds from private sources, 
provided the consent of the duly appointed guardian, if any, is ob- 
tained, it appearing that such personal funds properly could be de- 
posited to the credit of the veteran’s account at the facility if admitted 
otherwise than by transfer from St. Elizabeths Hospital, and that 
there is no legal requirement that such funds be retained by St. Eliza- 
beths Hospital upon such transfer of the patient. 

The record shows that no guardian has been appointed for the veteran 
here involved, it being suggested that the amount to his credit would 
not warrant such action. It appears, also, that he has no dependents 
and no known relatives with the exception of a sister living in 
Schenectady, N. Y. 

Specifically, therefore, you are advised that personal funds to the 
credit of Joseph N. Palka on deposit at St. Elizabeths Hospital, in 
“Personal funds of patients,” may, in the absence of a duly appointed 
guardian, be transferred to the manager of the involved Veterans’ 
Administration facility, as “trustee” for Mr. Palka, the funds so 
deposited being for the use and benefit of the veteran. 

Your submission is answered accordingly. 


(B-14349) 


COMPENSATION—DOUBLE—RETIRED ARMY OFFICER IN CIVILIAN 
POSITION 


Section 212 of the act of June 30, 1932, limiting to $3,000 per annum the com- 
bined rate of retired pay and civilian compensation of retired commissioned 
officers who are also civilian Government employees, does not preclude 
payment of Army retired pay and civilian compensation where the civilian 
employment is on a “when actually employed” basis and the hours per 
month are specifically limited in the appointment so that the total amount 
of retired pay and civilian compensation possible to be paid in a year does 
not exceed $3,000, even though the combined rate computed on a full-time 
per annum basis exceeds $3,000. 


Comptroller General Warren to the Secretary of Commerce, January 24, 1941: 
I have your letter of January 3, 1941, as follows: 


The Department of Commerce desires to appoint, on a “when actually em- 
ployed” basis, Maj. Alfred H. Thiessen, who is retired because of age from 
the United States Army, to compile and prepare for publication a glossary of 
meteorological terms for the United States Weather Bureau. 

Major Thiessen is now receiving retired pay at the rate of $1,920 annually. 
It is proposed to reinstate him as principal clerk, CAF-6, at 95¢ per hour 
(when actually employed) in the Weather Bureau. The hours per month 
will be limited to and never exceed a total of 90, making the maximum annual 
compensation which it will be possible for him to receive in the position $1,026 
annually, or a total of $2,946 a year with his retired pay. 

Section IT of the Act of July 31, 1894, prohibiting the appointment of officers 
of the Army or Navy who are retired for other than disability if either the 
retired or civilian pay amounts to $2,500 per annum, will not be violated by 
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the proposed appointment of Major Thiessen, nor will his appointment violate 
section 212 of the act of June 30, 1932, since the combined compensation which 
may be received as retired pay from the Army and as compensation for services 
rendered to the Weather Bureau will not exceed the $3,000 per annum 
limitation. 

It is the opinion of this Department that in determining compliance or 
noncompliance with these Statutes, the limitation of the total compensation 
which may be received in any one year shall be used in the computations 
rather than the proposed hourly rate of pay. In support of this opinion, atten- 
tion is called to decision rendered under date of September 14, 1937 (17 Comp. 
Gen. 250, 252) which states: 

“* * * when a definite limitation on employment is made in the appoint- 
ment or contract of employment to a specific number of hours per day, or days 
per week, month, or year, and the appointment or contract of employment pro- 
vides for payment of compensation only ‘when actually employed,’ the dual 
compensation statute of 1916 * * * is not applicable if the total amount 
of compensation possible to be paid for the year does not exceed $2,000.” 

Before proceeding with the appointment of Major Thiessen, the Department 
would appreciate a ruling by your office as to whether the proposed terms of 
employment are authorized by law and whether the payments therefore will 
in any way jeopardize the retired status of Major Thiessen. 


The dual compensation act of 1916, as amended by the act of 
August 29, 1916, 39 Stat. 582, excepts therefrom retired officers of 
the Army. Section 2 of the act of July 31, 1894, 28 Stat. 205, as 
amended July 30, 1937, 50 Stat. 549, and June 25, 1938, 52 Stat. 1194, 
provides in pertinent part as follows: 


* * * No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars 
shall be appointed to or hold any other office to which compensation is at- 


tached unless specially * * * authorized thereto by law. * * 


The proposed employment would not contravene this provision for 
the reason that the salary on a full-time basis attached to either of 
the “offices” would not amount to $2,500 per annum. 


Section 212 of the act of June 30, 1932, 47 Stat. 406, provides as 
follows: 


(a) After the date of the enactment of this act, no person holding a civilian 
office or position, appointive or elective, under the United States Government 
or the municipal government of the District of Columbia or under any corpo- 
ration, the majority of the stock of which is owned by the United States, shall 
be entitled, during the period of such incumbency, to retired pay from the 
United States for or on account of services as a commissioned officer in any 
of the services mentioned in the pay-adjustment act of 1922 [U. S. C. title 37], 
at a rate in excess of an amount which, when combined with the annual rate 
of compensation from such civilian office or position, makes the total rate from 
both sources more than $3,000; and when the retired pay amounts to or exceeds 
the rate of $3,000 per annum such person shall be entitled to the pay of the 
civilian office or position or the retired pay, whichever he may elect. As used 
in this section, the term “retired pay” shall be construed to include credits 
for all service that lawfully may enter into the computation thereof. 

(b) This section shall not apply to any person whose retired pay plus civilian 
pay amounts to less than $3,000: Provided, That this section shall not apply 
to regular or emergency commissioned officers retired for disability incurred in 
combat with an enemy of the United States. 


In applying this statute it has been held that it is the combined 
rate of retired pay and civilian compensation of $3,000 per annum 
that controls, irrespective of the total amount that may be earned 
during the year. 12 Comp. Gen. 37; id. 101; id. 256. However, in 
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applying the 1916 statute, supra, it has been held that when a definite 
limitation on employment is made in the appointment or contract 
of employment to a specific number of hours per day, or days per 
week, month, or year, and the appointment or contract of employment 
provides for payment of compensation only when actually employed, 
the statute is not applicable if the total amount of compensation 
possible to be paid for the year does not exceed $2,000. 24 Comp. 
Dec. 350; 11 Comp. Gen. 200; 12 id. 583; 15 td. 751; 18 éd. 614, 615. 
Also, this rule has been applied under a statute requiring appoint- 
ments of experts with salary of $5,000 or more per annum, to be 
made by the President, by and with the advice and consent of the 
Senate. 17 Comp. Gen. 249, 252. Nothing appears in the provisions 
of section 212 of the act of June 30, 1932, supra, to preclude the 
application of the same rule in determining whether the combined 
rate of retired pay and salary in a civilian position exceeds $3,000 
per annum. Compare 12 Comp. Gen. 448. 

Section 1222, Revised Statutes, 10 U. S. C. 576, provides as follows: 

No officer of the Army on the active list shall hold any civil office, whether 
by election or appointment, and every such officer who accepts or exercises the 


functions of a civil office shall thereby cease to be an officer of the Army, and 
his commission shall be thereby vacated. 


By its express terms this statute is limited to officers on the active list 


of the Army and has no application to retired officers of the Army. 

You are advised, therefore, that the employment of Maj. Alfred 
H. Thiessen (retired) in the civilian position as proposed would not 
contravene any of the dual compensation statutes, and the payment 
of compensation in the civilian employment would not jeopardize his 
retired status. 


(B-14356) 
CLOTHING—UNIFORMS—ALLOWANCES—ARMY RESERVISTS 


The uniform and equipment allowance provided by the act of May 14, 1940, 
for members of the Officers’ Reserve Corps upon completion, in separate 
fiscal years, of each of their first three periods of active-duty training of 
three months or less is payable for a period of twenty-eight days’ training 
duty even though the involved officer was ordered, by separate orders, to 
extended active duty for a year immediately following such training duty. 


Assistant Comptroller ae Elliott to Lt. Col. N. H. Cobbs, United States 
Army, January 25, 194 


There has been dail by reference from the Chief of Finance, 
your letter of December 20, 1940, transmitting for decision whether 
payment is authorized, a voucher stated for $50 in favor of George 
Paul Montgomery, second lieutenant, Quartermaster Reserve, repre- 
senting uniform and equipment allowance under the act of May 14, 
1940. 


405635 ™—41——-23 
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The act of May 14, 1940, 54 Stat. 212, provides as follows: 


That officers of the Officers’ Reserve Corps of the Army shall be entitled 
to an allowance for uniforms and equipment of $50 per annum upon comple 
tion, in separate fiscal years, of each of their first three periods of active-duty 
training of three months or less, following their original appointment, during 
which periods the uniform is required to be worn. 

By Paragraph 34 of War Department Special Orders No. 129, 
dated June 1, 1940, Second Lt. George Paul Montgomery, Quarter- 
master Reserve, was, with his consent, ordered to active duty effec- 
tive June 3, 1940, and on that date was directed to proceed without 
delay from his home, 2127 East Pratt Street, Baltimore, Md., to 
Holabird Quartermaster Depot, reporting upon arrival to the com- 
manding officer thereat for training, and to be relieved from duty 
in time to enable him to arrive at his home on June 30, 1940, on which 
date he would revert to an inactive status. 

By paragraph 3 of Special Orders No. 158, dated Headquarters, 
Third Corps Area, Baltimore, Md., June 29, 1940, he was ordered 
with his consent to active duty with the Regular Army for a period 
of 1 year, effective July 1, 1940. You question whether the uniform 
and equipment allowance is payable for the period of his training 
duty June 3 to 30, 1940, because he was ordered to extended active 
duty for a year effective July 1, 1940, immediately following the 
training duty of June 8 to 30, 1940. It is certified as to this latter 
period that he completed the full period of active duty training and 
that he was required to wear the uniform during that period. There 
is also attached to the papers a certificate of the Commanding Gen- 
eral, Third Corps Area, that George P. Montgomery originally ac- 
cepted appointment in the Officers’ Reserve Corps as a second lieu- 
tenant April 20, 1939, and since that appointment he has been ordered 
to active duty for the periods May 28 to June 10, 1939; March 1 to 
March 14, 1940; and June 3 to June 30, 1940. 

It is a reasonable inference where, following a short period of 
active training duty of 3 months or less, distinct orders are issued 
to a Reserve officer directing active duty of 1 year with the Regular 
Army even though such subsequent active duty immediately follows 
the active training duty and is to be performed at the same place, 
that the latter duty is not a continuance or prolongation of the active 
training duty, but is separate and distinct, one having no connec- 
tion with the other. Within the contemplation of the act of May 
14, 1940, supra, Second Lieutenant Montgomery completed a period 
of active duty training of less than 3 months on June 30, 1940. 
You are authorized to pay the voucher which is returned herewith. 
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SUNDAYS AND HOLIDAYS—HOLIDAYS—COMPENSATION—PER DIEM, 
ETC, EMPLOYEES 


“Indefinite employees,” as defined in the Uniform Annual Leave Regulations, are 
snot to be regarded as “regular employees” entitled to holiday compensa- 
tion under the per diem, etc., employee holiday pay statute of June 29, 1938, 
unless and until they have served six months as such indefinite employees, 
but thereafter so long as such status continues, they may be allowed holiday 
compensation to which they may be otherwise entitled under the statute, 
although they may not actually work and be in a pay status on all work 
days in the month preceding the holiday. 19 Comp. Gen. 426, amplified. 

Field employees are entitled to compensation as stipulated in the per diem, 
etc., employee holiday pay statute of June 29, 1938, for “any day on which 
the departments and establishments of the Government are closed by 
Executive order,” even though the Executive order closing the departments 
and establishments, and, with certain exceptions, excusing all employees, 
including field employees, does not expressly direct that the field offices 
= agencies of such departments and establishments shall be “closed” 

t day. 


Comptroller General Warren to the Secretary of the Interior, January 28, 1941: 

Reference is made to decision addressed to you by the former 
Comptroller General under date of October 9, 1939, 19 Comp. Gen. 
426, concerning the allowance of holiday pay, under the holiday com- 
pensation act of June 29, 1938, 52 Stat. 1246, to employees appointed 
and paid on the basis of “when actually employed.” The decision is, 
in part, as follows: 


The act of June 29, 1938, 52 Stat. 1246, reads in part: 

“That hereafter whenever regular employees of the Federal Government 
whose compensation is fixed at a rate per day, per hour, or on a piece-work 
basis are relieved or prevented from working solely because of the occurrence 
of a holiday such as New Year’s Day, Washington’s Birthday, Memorial Day, 
Fourth of July, Labor Day, Thanksgiving Day, Christmas Day, or any other 
day declared a holiday by Federal statute or Executive order, or any day on 
which the departments and establishments of the Government are closed by 
Executive order, they shall receive the same pay for such days as for other 
days on which an ordinary day’s work is performed.” 

Who may be a regular employee of the Federal Government, with compen- 
sation fixed as specified in the statute, depends upon all the facts with respect 
to the purpose, nature, tenure, and/or duration of his employment. Gen- 
erally, as stated in the decision from which you quote (B-1415, March 6, 1939), 
one appointed and paid on the basis of “when actually employed” does not have 
that status (regular employee of the Federal Government) for the reason such 
term is ordinarily descriptive of a day-to-day worker who is not required to 
serve for continuous and comparatively indefinite periods, or to be at hand 
for ter if not excused ~ advance. * 

* * * z - 

On the other hand, a letter indicates that some of these per diem em- 
ployees may have been continuously on the rolls for several years. Also, it 
is evident from the Bureau’s circular letter of August 19, 1937, that any who 
have completed 5 years’ continuous service are subject to the Retirement Act, 
which, it is noted, includes only “employees whose tenure of employment is not 
intermittent nor of uncertain duration” (5 U. S. C. 693 (d)). Reference is 
made in this connection to section 1 (e), (5), and 19 (f) of the Uniform 
Annual Leave Regulations (E. O. 7845, March 21, 1938), under which it appears 
the employees here in question accumulate annual leave when continuously 
employed for at least one month, and as to which it was said in 17 Comp. Gen. 
1017, at page 1019: 

* the apparent purpose of the definition of indefinite employees was 
aieiniae to distinguish between employees who are required to be available 
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for duty during the period of their indefinite appointments although paid ‘only 
when actually employed,’ and part-time or intermittent employees who are not 


required to be available for duty except during the time they actually 
— >. 


See, also, 18 Comp. Gen. 400, copy of which was circulated by the Bureau under 
date of December 2, 1938. Furthermore, in 5 Comp. Gen. 312, certain per diem 
employees of the former Reclamation Service who were paid only for the days 
they actually worked were found, by reason of their relatively continuous 
service, to be entitled to holiday pay under the statutes then in force, it appear- 
ing they were “employed permanently as distinguished from employment from 
day to day or for brief, definite periods” (Cf. 3 Comp. Gen. 411). 

By analogy, it may be concluded, therefore, that per diem employees, even 
though appointed and paid “when actually employed,” who are engaged for 
indefinite periods or for periods of not less than 6 months, not intermittently at 
their own volition, and not including “teamsters,” etc., referred to above, or 
others in such status, may for the purpose of the holiday statute be considered 
“regular employees of the Federal Government” and receive their regular pay 
for statutory or Executive order holidays, whether working or not, and for any 
other days on which they are “relieved or prevented from working solely 
because of the occurrence of * * * any day on which the departments and 
establishments of the Government are closed by Executive order,” provided such 
employees have been continuously on duty during the 80 days neat preceding 
the day in question, and provided all other conditions of the statute have been 
met. See decisions in 18 Comp. Gen. at pages 186, 191, 206, 259, 378, 481, 575, 
and 678; and particularly, decision of September 9, 1939, B-5294, 19 Comp. Gen. 
837. ‘To the extent, if any, that the personnel involved in the decision of March 
6, 1939, B—1415, are embraced under the category of “regular employees” just 
described, that decision is modified accordingly. * * * [Italics supplied] 

It appears in connection with the settlement of claims submitted 
to this office pursuant to the above decision that certain Bureau of 
Reclamation “indefinite” employees who are reported to have been 
on the rolls for several years did not work every workday during 
the thirty-day period preceding certain of the holidays, due to in- 
clement weather, change-over in the work, absence on leave, etc., 
and the question has arisen as to whether this precludes payment 
for the particular holidays under the statute. 

The statute allows the pay to “regular” employees of the Federal 
Government who are relieved or prevented from working “solely” 
because of the occurrence of a holiday, etc. Where an employee, 
through length of service, properly may be regarded as a “regular” 
employee within the purview of the holiday statute, even though 
appointed and paid on the basis of “when actually employed,” it 
seems clear that such status of being a “regular” employee is not 
lost or affected merely by absence from work, not amounting to a 
termination of the employer-employee relationship; and that where 
such status continues, the employee would be entitled to pay when 
he is relieved or prevented from working “solely” because of the 
occurrence of a holiday, as provided in the statute, even though he 
may not have worked every workday during the 30-day period 
immediately preceding such holiday. See 2 Comp. Gen. 141. The 
language in the decision, supra, “provided such employees have been 
continuously on duty during the 30 days next preceding the day in 
question” is, accordingly, to be understood as used in the general 


sense indicated by the citation to the Uniform Annual Leave Regu- 
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lations (E. O. 7845, March 21, 1938) defining “indefinite employees” 
as those appointed for the “duration of the job” and those who, 
“although paid only when actually employed, are continuously em- 
ployed or required to be available for duty for a period of not less 
than one month,” as distinguished from part-time or intermittent 
employees. [Italics supplied. ] 

It should be pointed out in further clarification of the matter, 
however, that “indefinite employees” as defined by the said leave 
regulations are not properly to be regarded as “regular employees” 
of the Federal Government within the purview of the holiday statute 
merely because they have been continuously employed or required 
to be available for duty for a period of not less than 1 month before 
a particular holiday. As defined in the leave regulations, an “in- 
definite employee” may be one appointed for the “duration of the 
job,” which may be for only several days or several weeks, or one 
who may be continuously employed or required to be available for 
duty for no more than 1 month. The term “regular employees of 
the Federal Government” as used in the holiday statute connotes 
a more permanent tenure of employment than is involved in such 
definition of “indefinite employees.” On the other hand, such “in- 
definite employees” may by continued employment in such status 
supply that element of permanence implicit in the term “regular” 
employee. The said leave regulations define “permanent employees” 
as those “appointed without limitation as to length of service or 
for definite periods in excess of 6 months,” and “temporary em- 
ployees” as those “appointed for definite periods of time not exceed- 
ing 6 months.” Generally “permanent employees,” as thus defined, 
by reason of their relatively permanent tenure, would be regarded as 
“regular employees” of the Federal Government within the purview 
of the holiday statute, while “temporary employees,” by reason of 
their relatively temporary tenure, would not be so regarded. Due 
to various contingencies, “indefinite employees,” as defined in the 
regulations, may or may not be employed for more than 6 months, 
and may or may not be expected, or expect, to work more than 6 
months when appointed or employed. In view of their indefinite 
status and questionable permanence, such employees cannot reason- 
ably be regarded immediately upon appointment as “regular em- 
ployees” within the contemplation of the holiday statute. How- 
ever, where such employment is actually continued for as much as 6 
months, the element of relative permanence—following the analogy 
to the leave regulations—is supplied, and thereafter such employees 
generally may properly be regarded as “regular” employees within 
the purview of the holiday statute. Applying these principles, the 
resulting general rule is that “indefinite employees,” as defined in 
the leave regulations, are not to be regarded as “regular employees” 
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entitled to holiday pay under the said act of June 29, 1938, supra, 
unless and until they have served not less than 6 months as such 
indefinite employees, but thereafter so long as such status continues, 
they may be allowed holiday pay to which they may be otherwise 
entitled under the statute, although they may not actually work and 
be in a pay status on all work days in the month preceding the 
holiday. 

Another question raised in connection with the settlement of the 
pending claims, and which was indicated in your submission of 
August 23, 1939, but not considered in the said decision of October 
9, 1989, is whether field employees are entitled to pay as stipulated 
in the holiday statute for “any day on which the departments and 
establishments of the Government are closed by Executive order,” 
where the Executive order closing the departments and establishments, 
and, with certain exceptions, excusing all employees, including field 
employees, from work on a particular day, does not expressly direct 
that the field offices and agencies of such departments and establish- 
ments shall be “closed” that day. For example, Executive Order 
No. 8183, June 28, 1939, is worded as follows: 


EXECUTIVE ORDER 
Excusing Federal Employees From Duty on July 3, 1989 


By virtue of the authority vested in me as President of the United States, 
it is hereby ordered as follows: 


1. The several Executive departments, independent establishments, and other 
governmental agencies in the District of Columbia, including the Government 
Printing Office and the Navy Yard and Naval Stations, shall be closed all 
day on Monday, July 3, 1939, the day preceding Independence Day; and all 
employees in the Federal service in the District of Columbia, and in the field 
service of the Executive departments, independent establishments, and other 
agencies of the Government, except those who may for special public reasons 
be excluded from the provisions of this order by the heads of their respective 
departments, establishments, or agencies, or those whose absence from duty 
would be inconsistent with the provisions of existing law, shall be excused from 
duty on that day. 

This is the usual and regular form of such Executive orders, fol- 
lowed both before and after the enactment of the holiday statute 
of June 29, 1938, here involved. See, for example, E. O. No. 7763, 
December 6, 1937; E. O. No. 8022, December 6, 1938; and E. O. No. 
8613, December 16, 1940. The Executive order of December 6, 1937, 
following this form, was the subject of decision dated December 20, 
1937, 17 Comp. Gen. 519, holding—with respect to per diem field 
employees of the Navy Department—that per diem employees who 
perform no service on a day declared a holiday by Executive order 
are not entitled to compensation therefor in the absence of a statute 
specifically authorizing such payment. Apparently it was to amelio- 
rate the situation resulting from that decision, by providing the 
necessary statutory authority, that the holiday act of June 29, 1938, 
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was enacted. See 19 Comp. Gen. 337. The statute directed that pay 
should be allowed, inter alia, where the specified “regular employees” 
are “relieved or prevented from working solely because of the occur- 
renceof * * * any day on which the departments and establish- 
ments of the Government are closed by Executive order.” The Execu- 
tive orders both prior and subsequent to the enactment of the statute 
have provided that “The several Executive departments, independent 
establishments, and other governmental agencies in the District of 
Columbia, * * * shall be closed all day on * * * and all 
employees in the Federal Service in the District of Columbia, and 
in the field service of the Executive departments, independent estab- 
lishments, and other agencies of the Government, except * * *, 
shall be excused from duty on that day.” While this language does 
not expressly direct the closing of field offices, nevertheless “the de- 
partments and establishments of the Government are closed by Execu- 
tive order” as stipulated in the statute, and as the effect of excusing 
all field employees is to close the field offices and agencies, although 
not in so many words directed to be closed, I have no doubt that 
the statute intends that field employees, as well as employees in the 
District of Columbia, shall be allowed pay for such days, under 
Executive orders so phrased, if otherwise within the terms of the 
statute. 

The claims will be settled on the basis herein stated, and the matters 
involved are being thus brought to your attention to clarify the prior 
decision with respect to future administrative procedure in similar 
cases. 


(B-14415) 


ASSIGNMENT OF CONTRACT PAYMENTS 


A “company” regularly engaged in the financing business is not disqualified 
from accepting assignments under the Assignment of Claims Act of 1940 as 
a “financing institution” solely because it consists of an individual or a 
partnership. 


Comptroller General Warren to Lt. Col. A. J. Maxwell, United States Army, 
anuary 28, 1941; 

There has been received, by reference from the Chief of Finance, 
your letter of January 8, 1941, requesting decision as to whether 
payment is authorized on voucher in favor of Harold Tager, doing 
business as Municipal Factors Co., as assignee of Wolf X-Ray 
Products, Inc., New York, N. Y., under contract No. W-603-MD- 
12402, dated October 30, 1940. 

Your letter of January 8, 1941, is as follows: 

1. Under authority contained in Section 8, Act of July 31, 1894 (28 Stat. 208) 


U. 8. ©. 81:74, there is transmitted herewith Standard Fm. 1084 in favor of 
Harold Tager, doing business as Municipal Factors Company, 1440 Broadway, 
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New York City, as assignee of Wolf X-Ray Products, Inc. This voucher is 
supported by invoice dated December 14, 1940, in amount of $793.52, and an 
instrument dated November 26, 1940, under which the Wolf X-Ray Products, 
Inc., 116 West 14th St., New York City, purports to assign to Harold Tager, 
doing business as Municipal Factors Company, 1440 Broadway, New York City, 
$4,227.20 out of all moneys due or to become due under contract W 603 MD— 
12402 and P. O. 49919. 

2. This voucher has been presented to the undersigned, a disbursing officer, 
for payment. 

8. Revised Statutes 8477 and 3737, as amended by the Assignment of Claims 
Act of 1940 (Public, No. 811, approved October 9, 1940) permits, under certain 
conditions, the assignment of contracts aggregating $1,000 or more to a bank, 
trust company, or other financing institution, including any Federal lending 
agency. 

4, Dun and Bradstreet lists neither Harold Tager nor Municipal Factors 
Co. The Manhattan telephone directory lists both “Tager, Harold, financing 
and collections,” and “Municipal Factors Company” at the 1440 Broadway 
address. The classified directory lists neither under banks, trust companies, 
or finance companies, but does list “Municipal Factors Company” under “Fac- 
tors.” Mr. Tager has informally advised this office that the Municipal Factors 
is a partnership, the partners being Mr. Tager and his wife; that the company 
is not incorporated; and that the partnership, doing business as “Municipal 
Factors Company” operates a financing business. 

5. There is doubt as to whether or not the Assignment of Claims Act of 1940 
authorizes the assignment of a contract to an individual or partnership operating 
a financing business under an adopted style, though unincorporated. In other 
words, may an individual or a partnership be regarded as a “financing institution” 
within the meaning of the Assignment of Claims Act of 1940? 

6. Your decision in the premises is respectfully requested. 


In a letter of December 3, 1940, from A. Alan Reich, attorney 
for the assignee, to the Chief of Finance, the nature of the business 


of Municipal Factors Co., and the position of said company with 
respect to the assignment in question, is set forth, in part, as follows: 


We represent the Municipal Factors Co. of this city. Municipal Factors Co. 
has been in operation for a number of years and has purchased thousands 
of receivables of the city of New York. It now proposes to extend its activities 
to the field of governmental financing. Its reputation can, of course, be easily 
ascertained from the finance department of the city of New York. 

o & a 7 + . a 

There is nothing malum per se in the taking of an assignment of a Federal 
contract. The only manner in which it can be denied to the individual 
is by prohibition thereof. This was accomplished by sections 3477 and 3787 of 
the Revised Statutes and this prohibition was removed by the Assignment of 
Claims Act of 1940. This act permits the assignment under certain conditions 
to “a bank, trust company, or other financing institutions.” Municipal Factors 
Co. definitely does not come within the classification of bank or trust company, 
but it is our belief that we definitely come foursquare within the term “financing 
institution.” 

It is conceded in the letter of Colonel Maxwell that Municipal Factors Co. is 
listed in the phone book under “factors.” This specifically defines the scope of 
the activities of Municipal Factors Co. 

The intent of Congress in the passage of the Assignment of Claims Act of 
1940 was clear. It intended to make available a share of the defense program 
not only to the large corporations, but also to the average manufacturer who 
might not otherwise be in a position to finance the handling of work of this 
magnitude. There was no intent to limit the financing to banks and trust com- 
panies and for that reason the words “financing institution” were added. This 
intent appears to be clearly to cover anybody not within the classification of 
banks or trust companies which finance work of this type. To argue that this 
would apply solely to a corporation and not to an individual would, in our 
opinion, be specious. 

The fact that Municipal Factors Co. is not listed in Dun & Bradstreet is unim- 
portant. It sells no merchandise and would have no basis for listing with them. 
Municipal Factors Co. was created for financing in connection with accounts 
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receivable. Its activities are restricted to financing in relation to accounts re- 
ceivable and to hold that because it is not a corporation, it is not a “financing 
institution,” would be, in our opinion, merely juristic gymnastics. The word 
“Institution” as contained in the act, should be used interchangeably with the 
word “organization.” 

As pointed out in your letter, the doubt in the matter is as to 
whether the Municipal Factors Co. may be considered as a “financing 
institution” within the meaning of the Assignment of Claims Act of 
1940, Public, No. 811, approved October 9, 1940, 54 Stat. 1029. 

The word “institution” has been defined as an “established or 
organized society or corporation” and it has been construed as not 
including an individual or natural person but as relating to an associa- 
tion similar to a corporation. See Words and Phrases, Permanent 
Edition, volume 21, pages 666-671. Such construction, of course, is 
not necessarily conclusive of the matter here involved. It is necessary, 
in each case to ascertain the legislative intent and then so to construe 
the word as to effectuate that intention provided such a construction 
is reasonable. Thus, in Jackson v. Preston (Miss.) 21 LRA (N. 8S.) 
164, it was held that property owned by an individual, and used by him 
for the education of youth, was exempt from taxation under a statute 
exempting all property belonging to any college or institution for the 
education of youth. So, too, it has been held that a partnership 
whose chief business was buying and discounting commercial paper 
and retention of title contracts given for motor vehicles sold by auto- 
mobile dealers was a “financial institution” within the meaning of a 
statute imposing an excise tax on financial institutions competing 
with business of national banks. State v. National Credit Company, 
181 So. 769. 

It appears in the present case that Municipal Factors Co. consists 
either of an individual or a partnership, and that it is regularly 
engaged in the financing business. While the intent of the Congress 
in using the term “financing institution” is not entirely clear, one 
of the purposes of the Assignment of Claims Act of 1940, was to 
“assist in the national-defense program” by making it possible for 
persons to obtain financial assistance in the performance of Govern- 
ment contracts. Hence, in determining whether a particular assign- 
ment may be recognized under the said act the purpose for which 
the assignment is made would appear to be entitled to more con- 
sideration than the character or designation of the concern to which 
the assignment is given. Consequently, and having regard for the 
fact that assignments otherwise prohibited by sections 3477 and 
3737, Revised Statutes, may be binding as between the assignors and 
the assignees when recognized by the Government, the conclusion 
appears justified, on the record as it now appears, that no further 
question need be raised as to the qualifications of Municipal Factors 
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Co. to accept assignments as a “financing institution” under the terms 
of the Assignment of Claims Act of 1940. Burck v. Taylor, 152 U. 8. 
634; McKnight v. United States, 98 U. 8. 179; Dulaney v. Scudder, 94 
Fed. 6; and Lopez v. United States, 24 Ct. Cls. 84. 

Accordingly, the voucher is returned herewith and payment thereon 
is authorized, provided, of course, the assignee otherwise has com- 
plied with the conditions of the Assignment of Claims Act of 1940. 
In this connection, attention is invited to my decision of December 
10, 1940, B-13852, 20 Comp. Gen. 306, to the Secretary of War. 


(B-14424) 


CONTRACTS—MODIFICATION—INCREASED LABOR COSTS 


Lump-sum contracts financed under national defense appropriation acts may 
not be modified to provide for reimbursing the contractors for increased 
costs resulting from paying laborers and mechanics at rates higher than 
the minimum wage rates specified in said contracts, even though the con- 
tractors may be required to pay the higher rates being paid in the area 
on cost-plus-a-fixed-fee contracts in order to retain sufficient workers to 
complete their contracts within the time specified for performance. 


Comptroller General Warren to the Secretary of War, January 29, 1941: 
T have your letter of January 10, 1941, as follows: 


The contractors under lump-sum contract No, W 6579 qm-68 for the construc- 
tion of temporary housing at Savanna Ordnance Depot, Proving Ground, Dlinois, 
have asked whether they are entitled to additional compensation to reimburse 
them for payment of higher wage rates of laborers and mechanics employed on 
the project in order to secure and retain the necessary labor on the project in 
competition with contractors under cost-plus-a-fixed-fee contracts in the vicinity. 
The local contruction quartermaster presented the question involved in his 
telegram of December 30, 1940, in the following language: 

“Local lump-sum contractors advise they are having trouble competing with 
cost-plus perenne job at Camp Grant, seventy miles away, in procuring car- 
penters. nderstand carpenter wage scale at Camp Grant raised since local 
contracts let. Carpenters leaving here for Camp Grant. Bass and Smith con- 
tract W 6579-qm-68 attempting to double personnel but advise they cannot 
hold initial force from cost-plus percentage contractors. Camp Grant and Fort 
Riley completion date threatened. Will local contractors be entitled to in- 
creased compensation if local labor rates must be increased to compete with 
cost-plus percentage jobs where rates have been increased by government since 
these contracts were let? cqm 152.” 

It is expected that other requests will be received from other lump-sum 
contractors affected by similar conditions. Therefore it is requested that you 
advise whether lump-sum contracts, which are being financed under national 
defense appropriation acts, and which are in the same labor area as cost-plus- 
a-fixed-fee projects under which the mechanics and laborers are being paid 
higher wage rates than those specified as minimum in the lump-sum contracts, 
and it is established that the payment of wage rates commensurate with those 
being paid on cost-plus-a-fixed-fee projects in the vicinity is necessary in order 
to have such lump-sum projects completed within the time specified in the 
contracts, may be modified to allow reimbursement for such increased wage rate. 


Under contract No. W-6579-qm-68, dated November 1, 1940, 
Joseph A. Bass Co, and W. C. Smith, Inc., agreed to construct and 
complete certain temporary housing at Savanna Ordnance Depot, 
Proving Ground, Ill., for the lump sum of $283,400, subject to in- 
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crease or decrease in the event of authorized changes in the work. It 
was agreed the work would be completed on or before February 4, 
1941, but that in the event of delay in completion, not excusable under 
article 9 of the contract, the contractor would be charged liquidated 
damages at the rate of $5 per building for each day of delay in the 
completion of the individual buildings. The contract covers con- 
struction of 37 buildings. It was agreed, also, that the contractor 
would pay laborers and mechanics not less than certain specified 
wage rates which the Secretary of Labor had predetermined to be 
prevailing in the locality in which the work was to be performed. 
Wages were to be paid at the rate of time and one-half for hours 
worked in excess of 8 per day, pursuant to section 303 of Public 
Act No. 781, approved September 9, 1940. 

It is understood from your letter that the contractor is paying 
laborers and mechanics the minimum wage rates specified in its con- 
tract but that, by reason of an increase in the wage rates being paid 
carpenters under a cost-plus-a-fixed-fee contract in the vicinity, car- 
penters are leaving the job to accept employment at the higher rates 
paid under the cost-plus-a-fixed-fee contract. By reason thereof the 
question arises as to whether the contract may be modified to provide 
that the contractor pay higher wage rates, subject to reimbursement 
by the Government, in order to retain employees on the job and avoid 
possible delay in completion of the contract. 

The responsibility for completing the contract within the specified 
time is, of course, that of the contractor and it should be required to 
adopt all reasonable means to that end. The contractor was given 
no assurance that the rates of wages prevailing at the time the con- 
tract was awarded might not later be less than the rates of wages 
prevailing at some subsequent time before completion of the work, 
and the rates specified in the contract were clearly stated to be the 
minimum which the contractor should pay. It was and is the re- 
sponsibility of the contractor to employ sufficient labor on the work 
to insure its completion within the time specified and no recourse 
against the Government is provided in the event prevailing rates 
increase after the award of a contract. It is recognized that the 
national defense program and labor legislation incident thereto have 
created an abnormal condition with respect to labor and general eco- 
nomic conditions but such situation was well known to the contractor at 
the time it entered into its contract on November 1, 1940. Whether, in 
the knowledge of those conditions, the contractor included in its 
bid price an amount designed to protect it against such an eventuality 
as an increase in prevailing wage rates does not appear, but the fact re- 
mains that in agreeing to perform the work within a given time, for a 
stipulated price, the contractor assumed such a risk. The Government 
did not undertake, by the contract, to protect the contractor against loss 
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or subsequent conditions which might make performance of the con- 
tract less profitable or more burdensome, nor is there any authority 
in law now to undertake to do so through a modification of the 
contract in the manner contemplated by the question presented. 
It is a long-established rule that agents and officers of the Govern- 
ment have no authority to give away the money or property of the 
United States, to waive contractual rights which have accrued 
to the United States, or to modify existing contracts without a com- 
pensating benefit to the Government, and nothing appears here to 
justify or authorize a departure from that rule. United States v. 
American Sales Co., 27 F. (2d) 389, affirmed 32 F. (2d) 141, cer- 
tiorari denied 280 U. S. 574; Pacific Hardware Co. v. United States, 
49 Ct. Cls. 827; and Bausch & Lomb Optical Co. v. United States, 
78 Ct. Cls. 584. 

Accordingly, the question presented must be and is answered in 
the negative. 


(B-14503) 
PAY—LIMITATIONS—FIRST FOUR MONTHS IN INITIAL ENLISTMENT 


In determining the time when an enlisted man of the Regular Army has had 
4 months’ service during his first enlistment period so as to be entitled 
to pay at the rate of $30 per month, instead of $21, under the terms of 
section 12 (a) of the Selective Training and Service Act of 1940, prior 
service in the National Guard not in the actual service of the United States 
may not be counted. 


Assistant Comptroller General Elliott to Maj. M. F. W. Oliver, United States 
Army, January 30, 1941: 


There has been received your letter of December 16, 1940, re- 
questing decision whether you are authorized to pay Steve H. Marros 
$18 as difference in pay between that of private at $21 per month 
and that of private at $30 per month for the period October 1 to 
November 30, 1940, inclusive, as represented on supplementary pay 
rolls of the Detachment of the Finance Department, Presidio of 
Monterey, Calif., for the month of November 1940. 

Remarks on the pay roll show that prior to enlisting in the Regular 
Army September 10, 1940, Marros had served in the National Guard 
of South Dakota as follows: 
Enl. & qual. for 3 yrs. Oct. 2/39, Hqs. & Ser. Co. 109th Eng., South Dakota, 
N. G. Hon. disch. as Pvt. Dec. 12/39 Par. I SO 174 AGO SD Dec. 12/89 Acct. 
Business Reasons. Enl. & qual. for 3 yrs. April 22/40, Hqs. and Ser. Co. 109th 
Eng. South Dakota, N. G. Hon. disch. as Pvt. July 22/40 Par. 5, SO 90 AGO, 
SD. July 22/40. Acct. removal from State of South Dakota. 

The proposed payment is based on paragraph (a) of section 12 
of the act of September 16, 1940, 54 Stat. 895, in part as follows: 


The monthly base pay of enlisted men of the Army and Marine Corps shall 
be as follows: * * * enlisted men of the seventh grade, $380; except that 
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the monthly base pay of enlisted men with less than 4 months’ service during 
their first enlistment period and of enlisted men of the seventh grade whose 
inefficiency or other unfitness has been determined under regulations prescribed 
by the Secretary of War, and the Secretary of the Navy, respectively, shall 
be $21. ss. + *# 


In decision of October 3, 1940, B-12506, to the Secretary of the 
Navy, it was said, in response to a question whether an enlisted mar 
of the Regular Navy or Regular Marine Corps who has less than 
4 months of service in such enlistment but who had, prior to his 
enlistment in the Regular Establishment, service in the Naval Re- 
serve or Marine Corps Reserve, could count such reserve service for 
the purpose of computing the required 4 months of service in his first 
enlistment period : 


Answering your question (d-8), the provision in section 12 of the act of 
September 16, 1940, is to establish pay for enlisted men of the Regular Army 
and Regular Marine Corps, and the assimilating provision as to the Navy, 
which gives to enlisted men of the Navy the increased pay therein provided, 
applies to the Regular Navy. Accordingly, a man enlisted in the Regular 
Navy or Regular Marine Corps after service in the Naval Reserve or Marine 
Corps Reserve could not include service in the Naval or Marine Corps Re- 
serve as a part of his first enlistment period in the Regular Navy. Accordingly, 
the provision for payment of $21 per month to enlisted men during the initia) 
4 months’ service in the first enlistment in the regular service applies to en- 
listed men first enlisted in the Regular Navy following enlisted service in the 
Naval or Marine Corps Reserve. 


Accordingly, service in the National Guard not in the actual 


service of the United States may not be counted as service under 
the enlistment in the Regular Army, and you are not authorized to 
pay Marros the difference of pay represented on the supplementary 
pay roll in question. Said pay roll is retained in the files of this 
office. 


(B-14579) 
TRANSPORTATION—HOUSEHOLD EFFECTS—CIVILIAN EMPLOYEES 


Transportation of household effects of Navy civilian personnel at Government 
expense is not authorized since there is no specific provision therefor in 
existing appropriation or other statutes, the act of October 10, 1940, being 
merely an authorization for the issuance by the President of uniform regula- 
tions for the transportation of household effects when such expenses are 
“authorized by law to be paid from Government funds.” 


Comptroller General Warren to the Secretary of the Navy, January 30, 1941: 


I have your letter of January 21, 1941, Ref. L19/L21 (401204) K, 
as follows: 


There is enclosed for your consideration a letter from the Paymaster General 
of the Navy, dated January 8, 1941, requesting decision on the question therein 
presented as to whether or not, under the Act of October 10, 1940 (Pub., No. 889— 
76th Congress), payment for the services of handling household effects of civilian 
personnel of the Navy may be made from the current appropriation “Maintenance, 
Bureau of Supplies and Accounts,” pending the enactment of additional legislation 
making funds specifically available for such purpose. 
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The referred-to letter from the Paymaster General of the Navy is 
as follows: 


1. The act approved 10 October 1940, Public, 839, 76th Congress, entitled : 


“An act to provide for uniformity of allowances for the transportation of 
household goods of civilian officers and employees when transferred from one 
official station to another for permanent duty” 


confers upon civilian personnel of the Government the right to the handling of 
their household effects at public expense when officially transferred between 
permanent duty stations for the benefit of the Government. 

2. The act is to be administered “under such rules and regulations as may be 
prescribed by the President.” Rules and regulations were promulgated by 
Executive order dated 7 November 1940 (No. 8588). 

8. The act, supra, reads in part as follows: 


“Expenses which now or hereafter may be authorized by law to be paid from 
Government funds.” 


In view of this wording of the act, some doubt exists as to whether this De 
partment would be authorized to pack, crate, haul, transport, and unpack the 
household effects of civilian personnel pursuant to the act and regulations ap- 
plicable thereto from the date of the approval of the act as a charge to the 
appropriation “Maintenance, Bureau of Supplies and Accounts” or whether 
additional legislation is required before payment for such services can be 
allowed. 

4. Heretofore, Navy civilian personnel have not been entitled to the handling 
of their household effects at public expense and no specific provision appears 
in Navy appropriation acts for this purpose. Action has been taken to make 
suitable provision in the Navy Appropriation Act for 1942 for the services con- 
templated in the act of 10 October 1940. 

5. Civilian personnel are now being transferred between stations in larger 
numbers than previously because of the enlarged Navy program. It is, there- 
fore, requested that an early decision be obtained from the Comptroller Gen- 
eral as to whether payment for the services of handling of household effects 
of civilians may be made from the current Navy appropriation pending the 
enactment of additional legislation making funds specifically available for the 
purpose. 


The act of October 10, 1940, 54 Stat. 1105, provides— 


That expenses which now or hereafter may be authorized by law to be paid 
from Government funds for the packing, crating, drayage, and transportation 
of household goods and personal effects of civilian officers and employees of 
any of the executive departments or establishments of the United States when 
transferred from one official station to another for permanent duty shall here- 
after be allowed and paid, when specifically authorized or approved by the 
head of the department or establishment concerned, under such rules and regu- 
lations as may be prescribed by the President, which regulations shall prescribe, 
among other matters, the maximum weight of the property, not to exceed five 
thousand pounds gross or the equivalent thereof when transportation charges 
are based on cubic measurement, which may be packed, crated, hauled, trans- 
ported, and unpacked at Government expense: Provided, That no part of such 
expenses shall be paid from Government funds where the transfer is made at 
the request and primarily for the convenience or benefit of the officer or 
employee: Provided further, That nothing herein shall affect the allowance 
and payment of expenses for, or incident to, the transportation of effects of 
officers and employees of the Foreign Service, Department of State, except 
where the transfer is made at the request and primarily for the convenience 
or benefit of the officer or employee. 


It will be noted that this act merely authorizes the issuance of 
standardized regulations for the transportation of household effects 
when such expenses are “authorized by law to be paid from Govern- 
ment funds”; that is to say, the act authorizes the promulgation of 
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uniform regulations for application only in cases where such ex- 
penses now are or hereafter may be authorized by law to be paid 
from Government funds, but it does not authorize payment for the 
transportation of household effects of civilian officers or employees 
when transferred from one official station to another for permanent 
duty. As no specific provision heretofore has been made by law 
either in an appropriation or elsewhere for the transportation of 
household effects of civilian personnel of the Navy upon transfer 
of official station, the cost of such transportation may not be paid 
from the appropriation, “Maintenance, Bureau of Supplies and 
Accounts, 1941” (act of June 11, 1940, 54 Stat. 277), pending the 
enactment of additional legislation making funds specifically avail- 
able for such purpose, as suggested in your letter. 


(B-14431) 


TRAVELING EXPENSES AND MILEAGE—ARMY OFFICERS—MIXED 
DUTIES 


A Regular Army officer relieved from detail with the Organized Reserves and 
ordered to travel to a temporary duty place and thence to an Army post 
for permanent duty was traveling on “duty in connection with the Organized 
Reserves” while returning to the Army post for permanent duty and, hence, 
is entitled to actual expenses of transportation and per diem in lieu of 
subsistence from the place of Organized Reserve duty to the point where 
he diverged from the direct route to the permanent duty station and to 
mileage from such point to the temporary duty station and thence to the 
permanent duty station. 


Assistant Comptroller General Elliott to Lt. Col. John L. Scott, United States 
Army, February 1, 1941: 


There has been received your letter of January 11, 1941, requesting 
decision as to the points between which actual expenses are payable 
and the points between which mileage is payable to Maj. John F. 
Bohlender, Medical Corps, United States Army, for travel performed 
December 2 to 6, 1940, from Los Angeles, California, to Washington, 
D. C., and thence December 15 to 16 to Camp Grant, Illinois, which 
travel was authorized by paragraph 97, Special Orders No. 278, War 
Department, dated November 26, 1940, as follows: 


Pas. 97. Major John F. Bohlender, Medical Corps, is relieved from detail 
with the Organized Reserves, Ninth Corps Area, with station at Los Angeles, 
California, effective on or about December 1, 1940, and is then assigned to the 
Medical Department Replacement Center, Camp Grant, Illinois. He will pro- 
ceed by rail to Washington, D. C., and report to the Adjutant General for 
temporary duty in the office of the Surgeon General and, upon completion of this 
temporary duty, will proceed to Camp Grant, Illinois, and report for duty. The 
travel directed is necessary in the military service. Reimbursement for travel 
and flat per diem of $6.00, in lieu of subsistence, are authorized. FD 1243 P 
7-0622, 7-0630, 7-0696, 7-0625, 7-1378, 7-0700, 7-0730, 7-0110, 7-0284 A 1505-01. 
we oa is chargeable to FD 1416, P177-0620 A 0410-01. (A. G. 210381.) 

t. 40. 
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This Regular Army officer while returning to an Army post for 
permanent duty from duty with the Organized Reserves was traveling 
“on duty in connection with the Organized Reserves” and under the 
provisions of the act of June 13, 1940, 54 Stat. 373, providing funds 
for the “Organized Reserves” he is entitled to actual and necessary 
expenses or per diem in lieu thereof, 8 Comp. Gen. 157; paragraph 2c¢, 
A. R. 35-4850. He is therefore entitled to actual expenses of trans- 
portation and per diem in lieu of subsistence as provided in his orders 
from Los Angeles to the point where he diverged from the direct route 
to Camp Grant, pursuant to his orders to proceed to Washington, 
D. C., for the performance of temporary Army duty; from the point 
of deviation to Washington and return thence to Camp Grant, he is 
entitled to mileage under the provisions of section 12 of the act of 
June 10, 1922, 42 Stat. 631, as amended. Chicago being the practica- 
ble transfer point in connection with the directed travel, actual ex- 
penses of transportation and per diem in lieu of subsistence may be 
paid thereto, and mileage may be paid thence to Washington, D. C., 
and return to Camp Grant. 

The voucher is returned herewith. 


(B-14686) 
ASSIGNMENTS OF CONTRACT PAYMENTS 


An “assignee” under the Assignment of Claims Act of 1940 who does not sub- 
stantially comply with the requirement respecting the filing of “written 
notice of the assignment together with a true copy of the instrument of 
assignment” has no enforceable right against the Government under the 
assignment, but where a copy of an assignment is received and there is 
any doubt whether there has been a strict compliance with the “written 
notice” provision of the statute, the required written notice should be 
obtained from the assignee. ; 

A disbursing officer should not make payment to an “assignee” under the 
Assignment of Claims Act of 1940 when there is any doubt as to compliance 
with the statutory requirement regarding written notices without first 
submitting the matter to the General Accounting Office for decision. 

Where contract payments are claimed under conflicting assignments, payment 
should not be made under either assignment without first submitting the 
voucher or vouchers to the General Accounting’ Office, accompanied by a 
complete statement of the facts, for decision as to which, if either, of the 
assignments should be recognized. 

An assignor’s tax liability is an “indebtedness” such as, under the Assignment 
of Claims Act of 1940, may be exempted in War and Navy Department con- 
tracts from set-off against payments due assignees under such contracts. 


Comptroller General Warren to the Secretary of War, February 4, 1941: 
I have your letter of January 28, 1941, as follows: 


7 act of October 9, 1940 (Public No. 811, 76th Cong.), provides in part as 
follows: 
“* * * That sections 3477 and 3787 of the Revised Statutes be amended by 
adding at the end of each such section the following new paragraph: 

“The provisions of the preceding paragraph shall not apply in any case in 
which the moneys due or to become due from the United States or from any 
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ugency or department thereof, under a contract providing for payments aggre- 
gating $1,000 or more, are assigned to a bank, trust company, or other financing 
institution, including any Federal lending agency: Provided, 

+. w + * ¥ * * 


“4, That in the event of any such assignment, the assignee thereof shall file 
written notice of the assignment together with a true copy of the instrument 
of assignment with— 

“(a) the General Accounting Office, 
“(b) the contracting officer or the head of his department or agency, 
“(c¢) the surety or sureties upon the bond or bonds, if any, in connection 
with such contract, and 
“(d) the disbursing officer, if any, designated in such contract to make 
payment. 
Notwithstanding any law to the contrary governing the validity of assignments, 
any assignment pursuant to the Assignment of Claims Act of 1940 shall con- 
stitute a valid assignment for all purposes. 

“Any contract entered into by the War Department or the Navy Department 
may provide that payments to an assignee of any claim arising under such 
contract shall not be subject to reduction or set-off, and if it is so provided 
in such contract, such payments shall not be subject to reduction or set-off 
for any indebtedness of the assignor to the United States arising independently 
of such contract.” 

Questions have arisen in the War Department with reference to the application 
of the provisions of the foregoing act. The War Department is contemplating 
issuing certain instructions to Finance Officers relative to the requirements that 
will have to be met before an assignment is recognized as valid and before any 
payments may be made to the assignee. Consequently an expression of your 
views will be appreciated on the following two questions: 

1. Is the filing of the written notice of assignment together with a true copy 
of the instrument of assignment in accordance with the provisions of proviso 4 
of the act, such an essential part of the assignment that the assignment is not 
valid until these documents have been filed? 

The answer to this question is of special importance in the case where there 
are conflicting assignments on the same contract, the assignment first made 
not being perfected by filing of all the notices prescribed by proviso 4 of the 
act until after all the statutory notices of an assignment later in date have 
been filed. The use of an assignment of a Government contract as collateral is 
greatly impaired if, though, it is properly filed according to proviso 4, it is 
subject to be made void by or subordinated to an assignment prior in time 
but statutory notice of which is not filed until a time later than that of the 
second assignment. 

2. When a contract is assigned which contains a provision that payments to an 
assignee of any claim arising under such contract shall not be subject to 
reduction or set-off, as provided in the act, is a tax liability on the part of the 
assignor an indebtedness of the assignor to the United States within the terms 
of the act? 


The Assignment of Claims Act of 1940, 54 Stat. 1029, specifically states 
that in the event of an assignment thereunder the assignee “shall file 
written notice of the assignment together with a true copy of the instru- 
ment of assignment” as provided therein. Hence, an assignee who does 
not comply—at least substantially—with that requirement would ap- 
pear to have no enforceable right against the Government under the as- 
signment. However, asa general proposition it would seem that in the 
event a true copy of an assignment is received, but it is administra - 
tively considered “written notice” thereof has not been received, the 
matter should be called to the assignee’s attention in order to dispel 
any doubt as to whether there has been compliance with the statute. 
Of course a disbursing officer should not. recognize and make payment 

405625"—41--—20 
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under an assignment when there is any doubt as to whether the assignee 
has complied with the statutory requirements as to written notices, 
without first submitting the matter to this office for decision. 

In any case in which there is but one assignment, and not conflicting 
assignments, the fact that there is not a strict compliance with the 
statute with respect to “written notice” should not give rise to any 
serious question, since it has been held that sections 3477 and 8737 were 
enacted for the benefit of the Government and may be waived by it. 
See McGowan v. Parish, 237 U. S. 285, and cases cited therein. How- 
ever, if there be any doubt as to whether there has been a strict 
compliance with the “written notice” provision of the statute such 
written notice should be obtained, as suggested above, in order that 
the rights of the parties be not jeopardized. 

It is to be presumed, and hoped, that situations wherein there are 
conflicting assignments and conflicting claims will not frequently arise. 
However, should a situation arise, such as the hypothetical case pre- 
sented in your letter, for example, payment should not be made under 
either assignment without first submitting the voucher or vouchers to 
this office, accompanied by a complete statement of the facts, for de- 
cision as to which, if either, of the assignments should be recognized. 

With respect to your second question, it is assumed the doubt as 
to whether a tax liability is an indebtedness, within the meaning of the 
subject act, has arisen by reason of the general rule that as the obli- 
gation to pay taxes does not rest upon any contract, express or implied, 
or upon the consent of the taxpayer, a tax is not a debt in the ordinary 
sense of that word. 61 Corpus Juris 70, 71, and cases there cited. 
However, the word “debt”—or “indebtedness”—has no fixed legal 
signification but is used in different statutes in senses varying from a 
very restricted to a very general one, and a tax. may or may not be a debt 
within the meaning of a particular statute. United States v. Chamber- 
lin, 219 U. 8. 250, 262; T’evander v. Ruysdael, 299 ¥ . 746, 753; Farbo v. 
School District, 28 P. (2d) 455,458. Thus, in Penrose v. United States, 
18 F. Supp. 413, it was held that an estate tax liability was an “in- 
debtedness.” Also, see United States v. Jaffray, 97 F. (2d) 488, af- 
firmed 306 U. 8.276. In Central Farmers’ Trust Company v. Larson, 
7 F. Supp. 728, it was held that liability for income taxes is a debt 
against an estate, and in Foulke v. C. Pardee Works, 35 F. Supp. 734, 
the court construed the word “debts” in a statute providing that debts 
due the United States shall be first satisfied, in case of insolvency, as 
including income taxes. See also National Ice and Cold Storage Com- 
pany v. Pacific Fruit Express Company, 79 P. (2d) 880, 884; United 
States v. Proctor, 286 ¥. 272, 274; and United States v. Billings, 232 
U.S. 261, 288. In the Billings case the Supreme Court expressly re- 
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jected the doctrine applied in State cases that “where there is a statute 
providing for interest on all debts, such statute is not applicable to 
taxes because they are not debts.” 

I find nothing in the Assignment of Claims Act of 1940 making 
it necessary to construe the word “indebtedness,” as used therein, 
in its restricted sense in order more fully to effectuate the purposes 
of the act. On the contrary, such a construction undoubtedly would 
have the effect of seriously interfering with the object which the 
provision with respect to set-off was intended to accomplish. 
Accordingly, having regard for the purposes of the act, and the 
authorities hereinbefore cited, it must be concluded that the Con- 
gress used the word “indebtedness” in the statute in its broad, gen- 
eral sense, and that the indebtedness of an assignor, as referred to 
therein, includes an assignor’s tax liability. 


‘ 


(B-9492) 
TRAVELING EXPENSES—HEADQUARTERS—ARMY OFFICERS 


An Army officer may not be reimbursed on any basis for expenses incurred 
for transportation at his station in the absence of specific statutory pro- 
vision therefor, and reimbursement on a mileage basis for use of his own 
automobile at his station is prohibited by the provision in the act of 
March 38, 1875, which requires specific authority for payment on other 
than an actual expense basis, it being immaterial that the proposed mile- 
age rate is based on the estimated or ascertained gasoline and oil 
consumption per mile. 


Assistant Comptroller General Elliott to Maj. F. Richards, United States Army, 
February 5, 1941: E 

There has been considered your letter of March 23, 1940, sub- 
mitting for decision voucher for $13.29 in favor of Maj. Evan K. 
Meredith, Inf. (DOL), Fulton County High Schools, Atlanta, Ga., 
claiming reimbursement for the average consumption of gasoline 
and oil for travel by personally owned automobile for 20 round 
trips February 1, 2, 5, 6, 7, 8, 9, 12, 13, 14, 15, 16, 19, 20, 21, 22, 
23, 26, 27, and 28 under authority of paragraph 5 of Special 
Orders No. 21, Headquarters, Fourth Corps Area, February 1, 1940. 

Paragraph 16 of Special Orders No. 173, dated War Department, 
Washington, July 26, 1988, provides: 

Major Evan K. Meredith, Infantry, is relieved from assignment and duty 
with the 8th Infantry, Fort Screven, Georgia, to take effect on or about 1 
September, 1938, is then detailed, by direction of the President, at the Fulton 
County High Schools (section 40b, National Defense Act), will proceed to 
Atlanta, Georgia, take station, and report to the commanding general, Fourth 
Corps Area, for instructions, The name of Major Meredith Is placed on the 
detached officers’ list, effective upon reporting at these schoola The travel 
directed is necessary in the military service. FD 400 P 77-0620, 7-0601, 5-0248, 


5-1878, 5-0110, 6-0700, 6-O780 A 1605-0. (A. G. 21064, R. O T. CO) (26 
May, 38.) 
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Paragraph 5 of Special Orders No. 21, dated Headquarters, Fourth 
Corps Area, Atlanta, Georgia, February 1, 1940, provides: 

Major Evan K. Meredith, Infantry, professor of military science and tactics, 
Fulton County High Schools, 345 Washington Street, Atlanta, Georgia, will 
perform the travel indicated below for the purpose of visiting the following 
schools of his Reserve Officers Training Corps unit, in order named, approxi- 
mately twenty (20) times each month during the fiscal year 1940, in connection 
with his duties thereat: 

From Fulton High School, 345 Washington Street, Atlanta, Georgia, to 
North Fulton High School, Buckhead, Georgia, 81 miles; thence to West 
Fulton High School, Bankhead, Georgia, 9.3 miles; thence to Russell High 
School, East Point, Georgia, 9 miles; and return to Fulton High School, 345 
Washington Street, Atlanta, Georgia, 7 miles. 

Approximate total mileage for each trip by the shortest possible route being 
33.4 miles. The above travel is necessary in the military service. 384 
P 7-0620 A 1605-0. 

It is to be observed that the War Department orders of July 26, 
1938, detailed the officer to duty at the Fulton County High Schools, 
citing as authority section 40b of the National Defense Act to take 
effect on or about September 1, 1938, and directed him, upon arrival 
there, to report to the Commanding General of the Fourth Corps 
Area for instructions. Section 40b of the National Defense Act, 
10 U. S. C. 386, cited in the orders, authorizes the President to 
detail, among others, officers of the Regular Army as professors 
of military science and tactics, assistant professors of military science 
and tactics, and military instructors at educational institutions where 
one or more units of the Reserve Officers’ Training Corps are main- 
tained. Section 44 of the National Defense Act, 10 U. S. C. 382, is 
as follows: 

Eligibility to membership in the Reserve Officers’ Training Corps shall be 
limited to students of institutions in which units of such corps may be estab- 
lished who are citizens of the United States, who are not less than fourteen 
years of age, and whose bodily condition indicates that they are physically 
fit to perform military duty, or will be so upon arrival at military age. 

The purpose of paragraph 5 of Special Orders No. 21 of February 
1, 1940, is not entirely clear. In effect it purports to direct him 
to perform the same duty contemplated by the War Department 
orders of July 26, 1938, and apparently was issued for the primary 
purpose of authorizing or directing the movement to each of the 
schools—the movement theretofore required to perform the duty di- 
rected by his prior orders—and the order concludes with a notation 
“The above travel is necessary in the military service.” As the 
officer was assigned station and duty at the Fulton County High 
Schools by the War Department orders of July 26, 1938, the orders 
of February 1, 1940, assigned him no new station or new, different, 
or additional duties. All the places are included in his station as 
originally assigned and no law is known to this office entitling an 
officer of the Army to reimbursement for transportation at his 
station. 
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Section 12 of the Joint Service Pay Act, 37 U. S. C. 20, provides 
mileage for officers of the Army traveling in the United States, the 
distance to be computed by the shortest usually traveled route, and 
otherwise continues in effect the act of June 12, 1906, 34 Stat. 246, 
10 U. S. C. 870, providing that payment and settlement of mileage 
accounts of officers of the Army shall be made according to dis- 
tances and deductions computed over routes established and by mile- 
age tables prepared by the Paymaster General of the Army (now 
Chief of Finance). Another proviso of the 1906 act, 10 U. S. C. 870, 
relates to the issuance of transportation requests and the deductions 
required therefor, and mandatorily requires the issuance of transpor- 
tation requests when the established route is in whole or in part over 
the line of any railroad on which the troops of the United States are 
entitled to be transported free of charge, or over any 50 percent land- 
grant railroad, deductions to be made for that distance if transporta- 
tion requests are not utilized by the officer. For years section 12 of 
the act of June 10, 1922, authorizing mileage, and the statute to the 
same effect applicable for the period immediately preceding it, have 
been considered and construed as providing mileage only for travel 
away from the officer’s designated post of duty. In the same section 
of the Joint Service Pay Act actual expenses, or per diem in lieu of 
subsistence, are provided for officers directed to perform travel re- 
peatedly between two or more places in the same vicinity when so 
directed by the head of the department, and for travel in Alaska and 
outside the limits of the United States in North America; and this law 
specifically provides that such actual expenses for subsistence or per 
diem in lieu thereof shall be paid only when officers are “traveling 
on official business and away from their designated posts of duty.” 
The act of March 2, 1931, 46 Stat. 1461, 37 U. S. C. 20, provides for 
actual and necessary traveling expenses, or per diem in lieu thereof, 
for travel by Army officers under competent orders without troops by 
air in lieu of mileage or other traveling allowances. The act of May 
29, 1928, 37 U. S. C. 20a, authorizes the payment of three cents per 
mile to military personnel for travel by privately owned conveyance 
when entitled to transportation or transportation and subsistence “as 
distinguished from mileage” for such travel “by the shortest usually 
traveled route now authorized by law to be furnished in kind.” The 
act of April 15, 1926, 10 U. S. C. 748a, provides for actual and neces- 
sary expenses of travel on Government-owned vessels for which no 
transportation fare is charged. The act of June 12, 1906, 10 U.S. C. 
748, provides for actual expenses for sea travel but specifically pro- 
vides that certain travel possible of performance only by water shall 
be paid for at rates established by law for land travel within the bound- 
aries of the United States. Specific provision was made by the act of 
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June 12, 1906, 10 U. S. C. 743, as to the mileage payable when the station 
of an officer is changed while he is on leave of absence. For some years 
there has been a provision in the annual appropriation act for the 
Military Establishment, under “Organized Reserves” (see 53 Stat. 614), 
for “the actual and necessary expenses, or per diem in lieu thereof, at 
rates authorized by law, incurred by officers * * * of the Regular 
Army * * * traveling on duty in connection with the Organized 
Reserves.” Section 67 of the National Defense Act, 32 U. S. C. 22, 
provides that funds appropriated for the National Guard shall be 
available “for the actual and necessary expenses incurred by officers 
and enlisted men of the Regular Army when traveling on duty in 
connection with the National Guard.” 

It thus appears that elaborate and comprehensive provisions have 
been made in the statutes for the travel of Army officers, but nowhere 
is there any provision for reimbursement of the actual expenses of 
transportation of the officer at his station. The appropriation pro- 
posed to be charged on the voucher, “R. O. T. C.” 1940, 53 Stat. 
616, contains a provision “for mileage, traveling expenses, or trans- 
portation, for transportation of dependents, and for packing and 
transportation of baggage, as authorized by law, for officers, warrant 
officers, and enlisted men of the Regular Army traveling on duty 
pertaining to or on detail to or relief from duty with the Reserve 
Officers’ Training Corps.” 

By letter of March 27, 1939, the War Department proposed to 
reimburse officers situated as was Major Meredith for the use of 
their privately owned automobiles on an “actual expense basis,” the 
reimbursement to be made, however, on a mileage basis by ascertain- 
ing the cost of gasoline and oil for operating the car for 1,000 miles, 
the rate per mile so established to be used in paying the officer. 
In decision of June 19, 1939, B-2844, 18 Comp. Gen. 934, it was 
held the procedure proposed fell within the inhibition of the act 
of March 3, 1875, 5 U. S. C. 78, prohibiting the payment of allow- 
ance of mileage and transportation in excess of the amount actually 
paid, declared such payments to be illegal, and directed that no 
credit should be allowed to any of the disbursing officers of the 
United States for payments or allowances in violation of that pro- 
vision. Thereafter, by letter of September 23, 1939, inquiry was 
made whether the decision of June 19, 1939, B-2844, reversed certain 
decisions applicable to civilian employees, specifically referring to 
11 Comp. Gen. 126; 13 id. 82 and 178; 15 id. 222 and 819 and 16 éd. 
640. Reply was made December 19, 1939, that the question of the 
effect on those decisions by the decision of June 19, 1939, would be 
considered if and when accounts or claims were presented bringing 
the cited decisions in question. 
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In the present claim of Major Meredith he has compiled the “Data 
required by Par. 2, 17th Ind., letter FAR 245.6/269619, 1-18-40,” by 
computing or ascertaining the “average consumption of gasoline per 
mile” and the “average consumption of oil per mile.” That is, instead 
of ascertaining the number of miles per gallon of gasoline and quart 
of oil to ascertain the cost, for those purposes, of operating his car, as 
proposed in the submission of March 27, 1939, it is now proposed to 
ascertain the “average consumption of gasoline per mile” and the 
“average consumption of oil per mile” in fractions of a gallon of gaso- 
line or fractions of a quart of oil, as for example, in the voucher sub- 
mitted, gasoline per mile 0.0907 gallons and oil per mile 0.00585 
quarts. Apparently it was assumed this would evade the inhibition 
of the 1875 act for the reason it would not be a payment of the cost 
per mile of operating the car but a payment for gasoline and oil repre- 
sented as consumed. But whether the claimed cost is based on estimated 
or ascertained cost per mile of gasoline and oil or on the quantity of 
gasoline and oil claimed to be necessary for the operation of the car 
for a mile—that quantity to be reduced to its money value and multi- 
plied by the number of miles claimed to have been traveled—the re- 
sulting claimed cost is on the basis of miles traveled and is payment of 
mileage. For example, Major Meredith’s claim is for 668 miles, average 
consumption of gasoline per mile, 0.0907 gallons at 20 cents, $12.12, and 
for 668 miles, average consumption of oil per mile, 0.00585 quarts at 
30 cents per quart, $1.17. Mileage—the distance traveled—is the basis 
for the payment claimed and falls squarely within the inhibition of the 
act of 1875. 

The decisions to which reference was made as authority for what 
is proposed apply to civilian employees where the department con- 
cerned has available an appropriation for the operation and mainte- 
nance of automotive equipment. Such persons are employed for duty 
at specific places. Ordinarily they are not appointed for duty wherever 
their services may be required (see the civil-service laws) ; and before 
the development and general use of automobiles provision was made 
by law for such necessary transportation at their places of employment 
as might be required of such civilian employees, by the purchase of car 
tickets or the reimbursement of streetcar fares. The Congress had 
provided for such transportation in the matter of car tickets or reim- 
bursement of streetcar fares before the automobile became the ordinary 
method for speedy travel within cities of the United States; and with 
a view to making whole such employees who used their own auto- 
mobiles, with a resultant saving in time, where an appropriation was 
available, as indicated above, a method of reimbursement was formu- 


lated to give such employees the equivalent of the streetcar fares 
authorized. 
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Such is not the case with respect to officers of the Army. They are 
commissioned in the Army to serve and perform their duties any- 
where the necessities of the service and the orders of superior author- 
ity require. Their compensation is fixed by law, which includes pay 
and allowances, and where no statute has specifically so provided 
the Army officer must bear the expense, if any, of performing his 
duties. For example, he must subsist himself no matter where on 
duty or under what conditions except when traveling in a situation 
specifically provided for by law. He must march with his unit, 
bearing the cost of his subsistence, and if, instead of marching on foot 
or utilizing the automotive equipment provided for the tactical opera- 
tion of his unit, he is permitted to, and does utilize his privately 
owned automobile, there is no provision of law authorizing any form 
of payment to him for the use of his automobile. If he has duty to 
perform at two separate places at his designated post of duty and 
no transportation is furnished for his use, he is nevertheless required 
to perform the duty, to be accomplished either by traveling on foot 
or bearing the cost of his privately procured transportation. The 
various conditions under which he may be paid for travel are specifi- 
cally provided for by statute, and if his movements do not fall within 
one of these comprehensive provisions, the law authorizes no form of 
payment to him. He is entitled to the pay and allowances provided 
by law for an officer of his grade or rank, and length of service; such 
pay and allowances may not be reduced by executive action; neither 
can such statutory pay and allowances be increased by executive 
action. 

You are not authorized to make payment on the voucher and it 
will be retained in this office. 


(B-10437) 


QUARTERS—RENTAL ALLOWANCE—RESERVE OFFICERS ON ACTIVE 
DUTY FOR LESS THAN SIX MONTHS 


Where a member of the Officers’ Reserve Corps is on active duty with the Army— 
as distinguished from training for short periods—the station where he is 
assigned for the performance of his duties is his permanent station, and, 
hence, if he is assigned public quarters at such station and is without de- 
pendents, he is not entitled to rental allowance, even though his active duty 
is limited by his orders to less than 6 months. 


Assistant Comptroller General Elliott to the Secretary of War, February 6, 
1941: 
There has been considered your letter of May 22, 1940, as follows 
(referred to in your letter of January 29, 1941, file W. D. 240 Org. Res. 
(1-29-41) M) : 


It is desired to bring to your attention a condition arising in connection with 
allowances authorized for Reserve officers ordered to active duty for training, 
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and to request your consideration and modification of decisions of your office with 
reference to the matter in order that the War Department may perfect its training 
plans in the present emergency and issue necessary regulations in connection 
therewith. 

During the present fiscal year it was planned to order a number of Reserve 
officers to active duty for a period of six months, but because of delay in the 
passage of the Army Appropriation Act for this fiscal year, it was necessary to 
curtail the period of active training for these Reserve officers. The same condition, 
of course, may arise in the future. 

The act making appropriation for the Military establishment for the fiscal year 
1940, 53 Stat. 614, provides in part as follows: 

“* ™* * for transportation of baggage, including packing and crating, of 
Reserve officers ordered to active duty for not less than six months; * 

A reference to the committee hearings on this item indicates an intention on 
the part of the Congress to limit the right to transportation of household effects 
of Reserve officers to those cases where the duty to which such officers were 
ordered was for six months or more, on the theory presumably that active duty 
for periods of less than six months is to be considered temporary duty, and, 
conversely, that a period of duty for six months or more is to be considered 
permanent duty, for purposes of these allowances. 

Therefore, under existing regulations and the current appropriation act, Reserve 
officers who were or are ordered to duty for less than six months are not entitled 
to transportation of household effects, including packing and crating, from and 
to their homes. Moreover, officers in this class are not entitled to payment of 
rental allowance if quarters are available for assignment to them since, under 
existing regulations based on decisions of your office hereinafter cited, a station 
is deemed to be permanent if the duty thereat exceeds sixty days generally, or 
four months in the case of service school personnel. See in this connection 4 C. G. 
571, 661 and 784. 

While the intent of the Congress in connection with the shipment of household 
effects is by the language of the above-quoted provision of law made applicable 
specifically to this class of allowances, it would seem logical in the absence of 
a different statutory rule for determining the question of the permanency of 
station specifically applicable to rental allowance rights that the same limitation 
under which Reserve officers are ordered to active duty should govern ; otherwise, 
a Reserve officer ordered to active duty for more than sixty days (or four months 
in the service school personnel) and yet whose tour of duty is net for six months 
or more, would find himself, by reason of these differing rules, in a position of 
having quarters assigned to him at his duty station, and yet be not authorized 
by law or regulations to ship household effects for said quarters. 

Under the circumstances and since it appears there is no statutory rule requiring 
the limitations set forth in your above cited decisions as to the period of active 
duty of Reserve officers, it is requested that reconsideration be given to decisions 
of your office above cited with a view to their modification so as to bring the rulings 
of your office with reference to rental allowance into harmony with the apparent 
intention of Congress as expressed in the legislation concerning shipment of 
baggage, and in order that the War Department may amend its regulations to 
provide, in effect, that Reserve officers undergoing training on active duty for 
periods of less than six months are, unless their dependents occupy quarters 
with them, entitled to rental allowances, the stations to which assigned for the 
training period not being their permanent stations. 


Section 6 of the Joint Service Pay Act of June 10, 1922, as 
amended, 37 U. S. C. 10, provides for the payment of a rental allow- 
ance to officers of the Army according to grade or pay period, in 
greater numbers (except second lieutenants), and under different 
conditions, to officers with dependents (as defined in section 4, as 
amended) than to officers without dependents, and except as pro- 
vided in the fourth paragraph of said section 6. The fourth para- 
graph of the section is as follows: 


No rental allowance shall accrue to an officer, having no dependents, while 
he is on field or sea duty, nor while an officer with or without dependents is 
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assigned as quarters at his permanent station the number of rooms provided 
by law for an officer of his rank or a less number of rooms in any particular 
case wherein, in the judgment of competent superior authority of the service 
concerned, a less number of rooms would be adequate for the occupancy of 
the officer and his dependents. 


See, also, section 14 of the Joint Service Pay Act, 37 U. S. C. 28. 
Under these provisions officers with dependents would be entitled to 
the rental allowance pertaining to their grades or pay periods unless 
assigned quarters adequate for themselves and their dependents with- 
out reference to the period of active duty. In view of the large 
number of Reserve officers now on active duty for extended periods 
of time and the number of officers of the National Guard of the 
United States now in the actual service of the United States, it is 
believed, that few, if any, of such officers with dependents have been 
assigned, at their permanent stations, public quarters adequate for 
themselves and their dependents. In these circumstances the pri- 
mary purpose of the letter of May 22, 1940, would seem to be to 
secure rental allowance for officers of the Reserve components without 
dependents on active duty for six months or less, although the officers 
concerned are in fact assigned such public quarters as their duties 
permit, and the officers are in fact put to no expense for maintaining 
quarters for themselves elsewhere. 

The letter suggests that because transportation, of baggage of 
Reserve officers on active duty for 6 months or more is authorized, if 
the Secretary of War so provides (see 20 Comp. Gen. 71), any less 
period of service than 6 months is temporary and, therefore, that 
rental allowance should be payable as was held to be authorized by 
decisions 4 Comp. Gen. 571, 661 and 784, when officers were on training 
duty for limited periods; that the rule held to be authorized in those 
decisions was not founded on statute ; and that this office should modify 
the decisions to permit payment of rental allowance to officers of the 
Reserve components (in effect, those who are without dependents) on 
active duty for any period less than 6 months while at the same time 
they are furnished with, and occupy, public quarters and are, there- 
fore, put to no expense therefor. 

The statutory provision is that rental allowance shall not accrue to 
an officer without dependents while he is on field or sea duty nor while 
an officer with or without dependents is assigned at his permanent 
station the number of rooms provided by law for an officer of his rank 
or a less number of rooms determined to be adequate for the occupancy 
of the officer and his dependents. The decisions, cited, considered 
what would constitute a permanent station within the meaning of this 
provision for officers of the Reserve components on training duty of 
the character and for the periods indicated therein. “Permanent 











DECISIONS OF THE COMPTROLLER GENERAL 435 


station” is not otherwise defined by statute, and the Presidential 
regulations were quoted in the decisions to which reference is made. 
Those decisions considered the assignment, during ordinary times, of 
officers of the Reserve components to the various forms of training 
prescribed or permitted by statute, and took the view that such training 
for limited periods in ordinary peace times properly might be con- 
sidered as an assignment to duty at a temporary station. However, 
so far as the National Guard of the United States is concerned, sub- 
stantial portions thereof are, or shortly will be, in the actual service 
of the United States under Public Resolution No. 96 of August 27, 
1940, and large numbers of Reserve officers, it is understood, are being 
placed on active duty under that public resolution in connection with 
the force to be raised under the act of September 16, 1940, Public, 
No. 783. 

The appropriation under “Organized Reserves,” with respect to 
transportation of baggage of Reserve officers on active duty, is not 
in pari materia with section 6 of the Joint Service Pay Act of June 
10, 1922, fixing a rental allowance for officers of the Army. In fact, 
if the provision were in pari materia it could be argued that it is 
authority for considering any assignment to active duty for a period 
in excess of 15 days as an assignment of the officer to a permanent 
station. The letter selected only one provision contained under that 


appropriation for transportation—packing and crating the effects 
of Reserve officers. The appropriations under “Organized Reserves,” 
since that for the fiscal year 1939, 52 Stat. 662, have contained the 
following provisions: 


* * * for travel in kind, or reimbursement in lieu thereof, as now author. 
ized by law for officers of the Regular Army, of dependents of Reserve officers 
who have been ordered to active duty for periods in excess of fifteen days; 

* * for the actual and necesSary expenses, or per diem in lieu thereof, 
at rates authorized by law, incurred by officers and enlisted men of the Regu- 
lar Army and Reserve officers ordered to active duty for periods in excess of 
fifteen days traveling on duty in connection with the Organized Reserves, and 
for travel of dependents, and packing and transportation of baggage of such 
personnel; * * * for transportation of baggage, including packing and 
crating, of Reserve officers ordered to active duty for not less than six 
months; * * * 


The appropriations for the fiscal year 1940, 53 Stat. 613, e¢ seq., 
and for the fiscal year 1941, Public, No. 611, approved June 13, 1940, 
page 26, et seg., are in the same form. Section 2 of the last cited act 
authorizes Reserve officers to be placed on active duty for periods 
not in excess of 2 years. The Supplemental Appropriation Act of 
February 12, 1940, Public, No, 415, under “Organized Reserves,” 
contained a proviso— 

* * * That this appropriation shall not be subject to the limitations as to 


Reserve officers on active duty specified under this head in the Military Appro- 
priation Act, 1940: * * 
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The Second Supplemental National Defense Appropriation Act, 
1941, approved September 9, 1940, Public, No. 781, under “Reserve 
Officers’ Training Corps,” provides: 

Funds appropriated for Organized Reserves for the fiscal year 1941 shall be 
available for the pay and allowances of members of the Officers’ Reserve Corps 
who may have been or may hereafter be detailed for duty in connection with the 
Reserve Officers’ Training Corps. 

It has been held that the provision for rental allowance contained 
in section 6 of the act of June 10, 1922, as amended, made no change 
in the method of providing quarters for members of the military 
service. Clifford Jones v. United States, 60 Ct. Cls. 552; James F. 
Byrne v. United States, 87 Ct. Cls. 241. The allowance established 
by that section does not accrue when the officer is assigned public 
quarters at his permanent station. When an officer of the Officers’ 
Reserve Corps is on active duty with the Army of the United States— 
as distinguished from the training for short periods authorized or 
permitted by law while he is normally engaged in his civilian pur- 
suits—his permanent station is the station assigned for the perform- 
ance of his duties. The limited period during which he may be on 
active duty as stated in his orders, whether it be for 4 or 5 months 
or for 1 or 2 years, merely marks the period of his active duty; it 
has no relation to the station or stations to which he may be assigned 
during such period of active duty, and his right to rental allowance at 
his station, if without dependents, will depend on whether he is or is 
not furnished public quarters for his own occupancy. If such an 
officer without dependents occupies public quarters and is put to no 
expense for procuring quarters for himself, he is not entitled to rental 
allowance even though his retention in the active service of the United 
States is limited by the orders placing him on active duty. See the 
Byrne case, supra, where the matter is fully discussed. 

Accordingly, no basis is perceived for modifying the interpretation 
of “permanent station” for the purpose of rental allowance for officers 
of the Reserve components of the Army, as stated in the decisions 
to which reference is made in your letter. 


(B-14208) 


APPROPRIATIONS—FISCAL YEAR—AVAILABILITY BEYOND— 
TRANSPORTATION SERVICES 


Where the need for the transportation of household effects of employees arose 
in the fiscal year 1940 and a purchase order or other valid agreement was 
executed during that fiscal year with a motor-van transportation company 
providing for performance of the necessary transportation service, the appro- 
priation for the fiscal year 1940 was properly obligated for the service even 
though the actual transportation of the effects occurred in the fiscal year 
1941. 1 Comp. Gen. 655, distinguished. 
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Comptroller General Warren to the Secretary of Agriculture, February 6, 1941: 


There has been considered the question presented in your letter of 
December 28, 1940, as follows: 


There is presented for your consideration the determination of the fiscal year 
appropriation chargeable with the cost of services rendered in the motor-van 
transportation of Government employees’ household effects in the fiscal year 
1941, covered by contracts or purchase orders dated in the fiscal year 1940. 

Immediately prior to the effective date of the Transportation Act of 1940 
(Public, 785, Sept. 18, 1940, 76th Congress), several vouchers covering such 
services were preaudited by the General Accounting Office and certified with 
the understanding that they be charged to a 1941 fiscal year appropriation. A 
citation was made to a decision (1 Comp. Gen. 655), wherein it was held that the 
issuance in April, 1921, of shipping orders for the transportation of household 
effects of an employee of the Public Health Service, did not in itself obligate 
the appropriation for the fiscal year 1921, but was dependent on the transporta- 
tion involved therein being in fact performed within that fiscal year. 

The facts of the case indicate that transportation was effected by a railway 
company, under a Government bill of lading. The decision would appear 
inapplicable to cases involving motor-van transportation procured under con- 
tract or under authorized open market purchase orders, if bills of lading are not 
used. It would seem that the appropriation available at the time the contract is 
executed or the purchase order is issued, there then being an existing need 
for such services, is properly chargeable (16 Comp. Gen. 37). 

Inasmuch as the Transportation Act of 1940 prohibits our forwarding transpor- 
tation vouchers to the General Accounting Office for preaudit, we desire your 
decision with regard to this matter. 


In 1 Comp. Gen. 655, it was held— 


The issuance in April 1921 of shipping orders for the transportation of house- 
hold effects of an employee of the Public Health Service did not obligate the 
appropriation for “Field Investigations of the Public Health Service, 1921,” 
when the transportation was not effected until in August 1921 and the cost 
—- should accordingly be charged to the appropriation for the fiscal year 

The general rule relative to obligating a fiscal year appropriation 
for a payment to be made during the succeeding fiscal year is that 
the contract which imposes the obligation must be made within the 
fiscal year the appropriation for which is sought to be charged and 
that the need to supply which the contract was made must have arisen 
within that fiscal year. 16 Comp. Gen. 37, and decisions therein 
cited. 

The basis for the decision in 1 Comp. Gen. 655 was that the shipping 
orders referred to in that case could not be regarded as creating a 
contractual obligation. Such orders constituted merely the authori- 
zation to the appropriate officer or employee to incur the obligation. 

Your submission does not identify the particular vouchers referred 
to but a search of the records discloses several vouchers covering 
transportation of household effects which were preaudited and cer- 
tified by this office prior to the effective date of the Transportation 
Act of 1940, with the understanding that the appropriation for the 
fiscal year 1941 would be charged therewith rather than the fiscal 
year 1940 indicated on the vouchers when received for preaudit. Sev- 
eral such vouchers, numbers 11-81429, 11-81430, 11-81431, 11-8142 





438 DECISIONS OF THE COMPTROLLER GENERAL 


and 11-86599, 11-87253, 11-87255, 11-87256, in favor of various mo- 
tor-van transportation and storage companies, for the transportation 
of household effects of employees of the Soil Conservation Service, 
were located in the October 1940 accounts of G. F. Allen, chief dis- 
bursing officer. Said vouchers were paid under the 1941 appropria- 
tion in accordance with the preaudit certification. The vouchers show 
that the travel orders issued to the respective employees were dated 
late in June 1940 and while copies of the purchase orders issued to 
the motor-van carriers for the transportation services are not attached 
to the vouchers, it is stated that the purchase orders were likewise 
issued late in June 1940. In some of these cases the travel orders 
stated that the change of headquarters would be effective July 1, 1940, 
and in others, that the travel authority would terminate upon arrival 
at the new headquarters. In each case it is stated on the vouchers 
that the delay was due to the fact that the employee could not find 
suitable quarters prior to the time the transportation of effects took 
place. In another voucher not listed above, namely, voucher number 
11-87734, the transportation was furnished July 11, 1940, pur- 
suant to an agreement (unnumbered contract) executed with the 
transportation company June 29, 1940. 

As it reasonably appears in all of these cases that the need for the 


services arose during the fiscal year 1940, it is concluded that where 
it is shown the respective purchase order or other valid agreement 
was in fact executed during the fiscal year 1940, the appropriation for 
that year was properly obligated. Accordingly, instructions are 
being issued to transfer the charges in these cases from the 1941 
appropriation to the 1940 fiscal year appropriation where the facts as 
to’ the date of the contractual obligation so warrant. 


(B-14544) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—MATERIALS USED ON 
RELIEF ACT PROJECTS AT ARMY AND NAVY CAMPS, ETC. 


While the Government is entitled to land-grant rates for transportation of 
“military or naval property * * * moving for military or naval and 
not for civil use,” in accordance with section 321 of the Transportation Act 
of 1940, land-grant rates are not for application to transportation of prop- 
erty for use on projects authorized under the Emergency Relief Appropria- 
tion Act of 1941 merely because the projects involve work at Army or Navy 
air fields, camps, etc., or have been certified by the Secretary of War or the 
Secretary of the Navy as being important for military or naval purposes 
pursuant to certain provisions of the relief act. 

In awarding contracts for materials for use on projects authorized under the 
Emergency Relief Appropriation Act of 1941 which involve work at Army 
or Navy air fields, camps, etc., or which have been certified by the Secretary 
of War or the Secretary of the Navy as being important for military or 
naval purposes, bids should be evaluated on the basis of transportation 
charges computed without deduction for land grant in the absence of a 
definite administrative determination that the projects concerned are 
military or naval rather than civil in character and purpose. 





DECISIONS OF THE COMPTROLLER GENERAL 439 


Assistant Comptroller General Elliott to the Secretary of the Treasury, Feb- 
ruary 6, 1941: 


There has been considered your letter, dated January 16, 1941, as 
follows: 


In connection with purchases currently being made by the Procurement 
Division of this Department for Work Projects Administration projects the 
question has arisen whether property transported by land-grant railroads 
under Government bills of lading is “military or naval property of the United 
States moving for military or naval and not for civil use,” and so is entitled 
to move at land-grant rates under section 321 (a) of title III, part II, of the 
Transportation Act of 1940 (Public, No. 785, 76th Congress, approved September 
18, 1940, notwithstanding the filing of approved releases by the carriers con- 
cerned under section 821 (b) of that act, where the property is to be devoted 
to ultimate military or naval use as hereinafter indicated. 

Section 1 (c) of the Emergency Relief Appropriation Act, fiscal year 1941 
(Pub. Res. No, 88, 76th Congress, approved June 26, 1940), limits expenditures 
for other than labor costs from the funds appropriated in section 1 of that 
act, exclusive of those used for administrative expenses. This limitation, how- 
ever, is subject to the following proviso: 

“Provided further, That not to exceed $25,000,000 of funds herein appropriated 
to the Work Projects Administration may be used by the Commissioner to 
supplement the amounts so authorized for other than labor costs in any 
State, Territory, possession, or the District of Columbia in connection with 
the prosecution of projects which have been certified by the Secretary of 
War and the Secretary of the Navy, respectively, as being important for 
military or naval purposes.” 


This provision is applicable to many of the projects for which necessary ma- 
terials are being purchased by the Procurement Division. Some of the projects 
involve work at Army or Navy air fields, camps, forts, reservations, etc. 
Others, however, are non-Federal projects involving the improvement of munici- 
pal airports, State and county roads, etc., which have importance for military 
or naval purposes. 

For bid evaluation purposes a decision as to the availability of land-grant 
rates in cases involving shipments of materials for projects of these types 
would appear desirable in advance of the time when final settlements with the 
carriers concerned will be possible. In this connection it seems to the Depart- 
ment that materials purchased by the Procurement Division for projects 
on military or naval reservations, etc., are clearly destined for ultimate mili- 
tary or naval use, but there is some doubt whether such materials may be 
regarded as “military or naval property” within the meaning of the statute 
since their shipment and the conduct of the projects are not under the juris- 
diction of the military or naval establishments. Materials for projects not on 
military or naval reservations, etc., probably could not in any case be regarded 
as “military or naval property,” nor as “moving for military or naval and not 
for civil use,” notwithstanding a certification under section 1 (c) of the appro- 
priation act that the project is important for military or naval purposes. 

The Assistant Comptroller General’s decision to the Secretary of War of 
November 25, 1940, B—13422, does not appear to answer the questions here pre- 
sented since all shipments there considered were under the jurisdiction of the 
War Department and the only question as to any of the types of shipments 
there involved was whether the property shipped would move for military and 
not for civil use. The Department accordingly requests your decision as to 
the availability of land-grant rates under the circumstances above outlined from 
carriers whose releases under section 321 (b) of the act have been approved. 

Pending receipt of your decision it has been necessary to adopt an interim 
working basis in order to prevent delay in the prosecution of these projects. 
In this connection, it has been considered advisable, as regards relations with 
the carriers concerned, to take the position more favorable to the Government 
and to claim that land-grant rates apply where shipments are made for projects 
being conducted at military or naval air fields, camps, forts, reservations, etc., 
but not for the above-indicated non-Federal projects. In view, however, of 
the doubt as to the Government’s right to land-grant rates on any of the ship- 
ments here considered, it is believed advisable for bid evaluation purposes to 
aisregard possible land-grant savings until your decision is reached. The Pro- 
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curement Division is now proceeding on this tentative basis. In the event that 
your decision as to the availability of land-grant rates under the foregoing 
circumstances will necessitate thereafter use of some other basis for bid evalua- 
tion, it will be appreciated if you will include in the decision a statement 
whether your office will object to any otherwise proper payments made under 
contracts awarded while the tentative basis just indicated is in effect. 


Under the provisions of section 321 of the Transportation Act 
of 1940, Public, No. 785, Seventy-sixth Congress, and in the absence 
of any reductions in charges as authorized by sections 1 (7) and 22 
of the Interstate Commerce Act, as amended, full applicable com- 
mercial rates and charges are required to be paid, from and after 
the effective date of releases filed and approved as provided in the 
Transportation Act of 1940, for the transportation of property for 
or on behalf of the United States, subject to the limitation that 
this requirement “shall not apply to the transportation of military 
or naval property of the United States moving for military or naval 
and not for civil use.” Your submission presents the question 
whether transportation services procured under the circumstances 
and pursuant to the authority detailed in your letter come within 
the exception or limitation quoted above so as to subject the charges 
for such transportation to deduction for land grant where the other 
conditions essential to such deduction apply. 

The “Emergency Relief Appropriation Act, fiscal year 1941,” to 
which you refer, makes appropriation in section 1 (a) of the sum 
of $975,650,000 to the Work Projects Administration “In order to 
continue to provide work for needy persons on useful public projects 
in the United States and its Territories and possessions.” Section 1 


(b) of said act provides that the money so appropriated to the Work 
Projects Administration shall be available for— 

_* * * (1) administration; (2) the prosecution of projects approved by the 
President under the provisions of the Emergency Relief Appropriation Acts of 
1987, 1988, and 1989; and (38) the prosecution of the following types of public 
projects, Federal and non-Federal, subject to the approval of the President, 
namely : Highways, roads, and streets; public buildings; parks, and other recrea- 
tional facilities, including buildings therein; public utilities; electric transmission 
and distribution lines or systems to serve persons in rural areas, including projects 
sponsored by and for the benefit of nonprofit and cooperative associations; sewer 
systems, water supply, and purification systems; airports and other transporta- 
tion facilities; flood control; drainage; irrigation, including projects sponsored 
by community ditch organizations; water conservation; soil conservation, includ- 
ing projects sponsored by soil conservation districts and other bodies duly 
organized under State law for soil erosion control and soil conservation, prefer- 
ence being given to projects which will contribute to the rehabilitation of 
individuals and an increase in the national income; forestation, reforestation, 
and other improvements of forest areas, including the establishment of fire 
lanes; fish, game, and other wildlife conservation; eradication of insect, plant, 
and fungus pests; the production of lime and marl for fertilizing soil for 
distribution to farmers under such conditions as may be determined by the 
sponsors of such projects under the provisions of State law; educational, pro- 
fessional, clerical, cultural, recreational, production, and service projects, includ- 
ing training for nursing and for domestic service; aid to self-help and cooperative 
associations for the benefit of needy persons; and miscellaneous projects: * * * 
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Section 1 (c) of the act provides that the funds so appropriated, 
exclusive of those used for administrative expenses, shall be so ad- 
ministered that expenditure authorizations for other than labor costs 
for projects financed from such funds shall in no event exceed an 
average of $7 per month per worker, but this limitation upon expendi- 
ture authorizations for other than labor costs is subject to the further 
provision— 

* * * not to exceed $25,000,000 of funds herein appropriated to the Work 
Projects Administration may be used by the Commissioner to supplement the 
amounts so authorized for other than labor costs in any State, Territory, 
possession, or the District of Columbia in connection with the prosecution of 
projects which have been certified by the Secretary of War and the Secretary 
of the Navy, respectively, as being important for military or naval purposes. 

A somewhat similar provision occurs in section 1 (d) of the act 
which, while requiring generally that not less than one-fourth of the 
total cost of all non-Federal projects approved after January 1, 1940, 
to be undertaken within any State, etc., shall be borne by the State, 
etc., provides that this requirement— 


* * * shall not apply to projects (1) which have been certified by the 
Secretary of War and the Secretary of the Navy, respectively, as being im- 
portant for military or naval purposes, or (2) which authorize necessary tempo- 
rary measures to avert danger to life, property, or health in the event of 
disaster or grave emergency caused by flood, storm, fire, earthquake, drought, or 
similar cause. The facts constituting compliance with the requirements of 
this subsection shall be determined by the Commissioner, and his determina- 
tions, made in conformity with rules and regulations prescribed by him, shall 
be final and conclusive. 

Your inquiry is prompted apparently by reason of the provisions 
for certification of projects by the Secretary of War and the Secre- 
tary of the Navy as being important for military or naval purposes 
and the fact that many projects for which materials are being pur- 
chased by the Procurement Division “involve work at Army or Navy 
air fields, camps, forts, reservations, etc.” 

In connection with the question so presented there appears properly 
for consideration the fact that in section 9 of the “Emergency Relief 
Appropriation Act, fiscal year 1941” it is provided: 

The funds made available by this joint resolution shall be used only for 
work relief or relief for persons in need except as otherwise specifically provided 
herein. 
and the further fact that a prohibition against the use of said funds 
for the purchase of munitions and armaments for the military and 
naval forces occurs in section 34, which provides— 

None of the funds appropriated by this joint resolution shall be used for the 
manufacture, purchase, or construction of any naval vessel, any armament, 
munitions, or implement of war, for military or naval forces, and no funds 


herein appropriated or authorized shall be diverted or allocated to any other 
department or bureau for such purpose. 


405635"—41-——_-80 
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In view of the clearly indicated purpose, expressed in the act, to 
provide for the relief of the needy, as distinguished from any purpose 
to authorize the procurement of military or naval supplies, it would 
seem to be a reasonable conclusion that the provisions for the certifi- 
cation of projects by the Secretary of War or the Secretary of the 
Navy as being important for military or naval purposes was enacted 
in the contemplation that some relief projects, properly authorized 
under the act, when completed, would be of greater potential value 
or importance than others, for military or naval purposes, should 
necessity or occasion for their use for such purposes arise, and, ac- 
cordingly, be entitled to the preferences specified, rather than that 
such certifications should be taken as establishing that the projects 
themselves are military or naval in character and are undertaken 
primarily for military or naval purposes. In other words, when con- 
sideration is given the purpose and effect of the various provisions of 
the act it would seem that the certifications thereunder as to im- 
portance for military or naval purposes properly may be regarded, 
in the absence of any showing of fact or intention otherwise on the 
part of the military or naval authorities, as pertaining to the in- 
cidental consequences or the secondary nature of the projects 
concerned rather than as indicating the primary character of 
said projects or the controlling and preponderant purposes 
to be served by them. In that view the conclusion appears 
warranted that since in such circumstances the shipment and trans- 
portation of property or materials for use in the construction of such 
projects apparently is made primarily for other than military or 
naval purposes and serves those purposes only incidentally or poten- 
tially, the service properly may be considered as not embraced within 
the provisions of the Transportation Act of 1940 excepting the trans- 
portation of “military or naval property of the United States moving 
for military or naval and not for civil use” from the requirement for 
payment of full commercial rates and charges. Nor does it appear 
that the conclusion so reached is required to be modified by reason 
of the circumstance that the projects in question may involve work 
at Army or Navy air fields, forts, reservations, etc., where, as appears 
reasonable to assume in the absence of evidence otherwise, the projects 
in question are undertaken primarily for the civil purpose of afford- 
ing relief for the needy rather than as constituting an essential or 
integral part in the program of armament and military defense and 
effectiveness. In this connection, the situation appears somewhat sim- 
ilar to that involved in Southern Pacific Company v. United States, 
285 U. 8. 240, in which it was said: 

While, as is argued by the United States, river and harbor improvement has 


in one aspect a bearing upon the military defense of the United States, ob- 
viously the principal purpose of this work is the promotion of commerce and 
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transportation, by maintaining and deepening channels, and constructing dikes, 
jetties, and other works which effect the improvement of navigation generally. 

While, therefore, in the audit of transportation accounts this office 
necessarily will be required to apply land-grant rates, when the other 
conditions necessary to their application are present, to the trans- 
portation of “military or naval property of the United States moving 
for military or naval and not for civil use” as provided in section 321 
of the Transportation Act of 1940, and, in arriving at a conclusion as 
to whether or not a given transportation service comes within the 
scope of said provision, will give due consideration to adminis- 
trative determinations as to the military or naval character of the 
purposes of such transportation, it does not appear that the appli- 
cation of land-grant rates to the transportation of property and 
materials for projects authorized under the Emergency Relief Appro- 
priation Act of 1941 is required merely by reason of the fact that 
the materials or property in question involve work at Army or Navy 
air fields, camps, forts, reservations, etc., or are for use on projects 
which have been certified by the Secretary of War or the Secretary of 
the Navy as being important for military or naval purposes, where 
there is nothing to indicate that such certifications were made other- 
wise than in conformity with the apparent purpose of the act to 
afford preferences to. those relief projects which, from a military 
point of view, may be considered as important. In other words, it 
does not appear necessary to regard these circumstances as surpassing 
or overcoming the clearly indicated civil purposes of such projects, as 
shown by the provisions of the act hereinabove quoted, in the absence 
of some showing of a definite determination otherwise in individual 
instances by the military or naval authorities concerned. The audit 
of transportation accounts in this office will be accordingly. 

As to the matter of award of contracts for materials for use upon 
projects such as above, I concur in the view that evaluations on the 
basis of transportation charges computed without deduction for land 
grant is proper in the absence of a definite administrative deter- 
mination that the projects concerned are military or naval rather 
than civil in character and purpose. 


(B-14010) 


RETIREMENT—CIVILIAN—EFFECT OF REEMPLOYMENT AS PROJECT 
WORKER OR CIVILIAN CONSERVATION CORPS ENROLLEE 


The statutory provisions prohibiting payment of retirement annuity under the 
civil service retirement law after reemployment of the annuitant do not 
require suspension of the annuity by reason of reemployment as a “work- 
relief project worker” or “Civilian Conservation Corps enrollee,” employ- 
ment of this character having been excluded by Civil Service Commission 
Circular No. 77, July 25, 1940, from credit in the computation of annuities 
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as not having been rendered by “employees of the Government” within 
the meaning of the retirement legislation. 


Comptroller General Warren to the President, United States Civil Service 
Commission, February 12, 1941: 


There have been considered the matters submitted in your letter 
of December 10, 1940, as follows: 


The Commission desires to refer to numerous decisions by your office holding 
that in no case may both retirement annuity and civilian compensation be 
paid to the same person for the same period of time, one of which (14 Comp. 
Gen. 285) states that this principle is applicable to any reemployment in any 
capacity in the Government civil service which may be counted toward lon- 
gevity in computing retirement annuity. 

In the administration of the civil service retirement law considerable diff- 
culty is experienced in determining the proper action to be taken upon the 
reemployment of certain annuitants. For example, an annuitant (who has 
not attained superannuation retirement age) may enter employment which 
is not creditable for retirement purposes, or is not Government service within 
the meaning of the leave statutes and regulations, but the salary, if the 
individual were serving in a dual capacity, would be illegal under the act 
of May 10, 1916, as amended. 

The Commission has before it the question of whether annuity should be 
suspended during the following types of employment, or if the annuitant in- 
volved could continue in receipt of retirement benefits while so serving: 

Assistant Educational Adviser (enrollee) in a Civilian Conservation Corps 
Camp ; $30 to $36 per month. 

Timekeeper on County W. P. A. project; $55 per month. 

Statistician in W. P. A. project—served in Bureau of Labor Statistics, 
Department of Labor ; $70 to $79 per month. 

W. P. A. interviewer or investigator—appointed by State Administrator ; 
$85 per month. 

Clerk in W. P. A. project in County Assessor’s office; $70 to $79 per 
month. 

Clerk in city W. P. A. project—compiling city ordinances; $79 per month. 

Teacher in county high school—W. P. A. educational project ; $77 per month. 

Accountant, county W. P. A. project ; $70 to $85 per month. 

The State Administrator, Work Projects Administration, advises that the 
annuitant in question was not at any time carried on the administrative pay 
roll. Under these conditions none of the service referred to is considered Gov- 
ernment service within the meaning of the Retirement Act or the Civil Service 
Act and Rules; see in this connection Retirement Circular No. 77, Supplement 
No. 3, copy attached. 

Unless the present practice of suspending annuity payments upon reemploy- 
ment is affected by the Court of Claims’ decision dated January 8, 1940 in the 
case of William W. Brunswick v. United States, the Commission would appre- 
ciate if your office would lay down a general rule to govern the action in such 
eases. Your particular decision with respect to the service listed in this sub- 
mission is also respectfully requested. 


The decision cited in your letter, 14 Comp. Gen. 285, involved the 
reemployment of a person retired for disability pursuant to section 
6 of the Civil Retirement Act of May 29, 1930, 46 Stat. 472. Refer- 
ence was made to the statement in the prior decision, 13 Comp. Gen. 
54, that in no case may both retirement annuity and civilian compen- 
sation be paid to the same person for the same period of time and it 
was said that— 

This principle is applicable to any reemployment in any capacity in the Gov- 
ernment civil service which may be counted toward longevity in computing re- 


tirement annuity, including service with Government-owned corporations. 
* * * [Italics supplied.) 
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The “types of employment” listed in your letter all appear to be 
within the categories of “work-relief project workers” or “Civilian 
Conservation Corps enrollees,” as to which Civil Service Commission 
Circular No. 77, Supplement No. 3, July 25, 1940, provides, in part, 
as follows: 


Reconsideration has been given by the Commission to the status of persons 
employed on work-relief projects sponsored by a regular Federal establishment 
where service is rendered in or for the benefit of such establishment. The Com- 
mission is of the opinion that work-relief project workers are not employees of 
the Government. Hence, purely relief or project service rendered in or for the 
benefit of regular Federal establishments wit no longer be credited for retire- 
ment and reinstatement purposes. * * 

Reconsideration has been given by the Commission to the creditability of 
service as Civilian Conservation Corps enrollee for retirement and reinstatement 
purposes. The Commission has held that such service is not creditable for 
classification purposes because Civilian Conservation Corps enrollees are not 
Government employees. Hence, service as Civilian Conservation Corps enrollee 
will no longer be creditable for retirement and/ reinstatement purposes. 


These provisions are in consonance with numerous decisions as to 
the status of work-relief project workers and Civilian Conservation 
Corps enrollees. See 15 Comp. Gen. 1058; id. 1129; 16 id. 181; id. 
394; 17 id. 179; id. 276; id 351; id. 359; id. 904; 19 id. 383. Com- 
pare 17 Comp. Gen. 238; 19 id. 716, 720. Work-relief project workers 
and Civilian Conservation Corps enrollees are not appointed as officers 
or employees of the United States, 16 Comp. Gen. 181; id. 394; 17 
id. 351, and it makes no difference in their status in this respect that 
they may be assigned to “white collar” or supervisory work and paid 
on a different scale than those performing mechanical or other work. 
15 Comp. Gen. 1129. Decision of September 21, 1939, 19 Comp. Gen. 
383, 386, is in part as follows: 


Project workers paid upon a security wage basis or supervisory and admin- 
istrative employees engaged upon projects and paid from project funds upon a 
monthly salary basis, who are not appointed to positions—as distinguished from 
administrative employees paid the regular rate of compensation for the position 
to which regularly appointed from allocations for administrative expenses—are 
not regarded as officers or employees of the United States for annual or sick 
leave purposes. (15 Comp. Gen. 1129; 16 id. 181; id. 394.) Project workers 
and project supervisory personnel have been expressly excluded from leave 
privileges by the President’s uniform annual and sick leave regulations (section 
19 (e) of the annual leave regulations and section 23 (f) of the sick leave reg- 
ulations, Executive Orders Nos. 7845 and 7846, dated March 21, 1938) because 
of the provision in the Annual and Sick Leave Acts of March 14, 1936 (49 Stat. 
1161 and 1162), limiting the leave privileges to “civilian officers and employees 
of the United States wherever stationed and of the government of the District 
of Columbia,” with certain exceptions not here material. Also, the administra- 
tive and supervisory personnel engaged on W. P. A. projects have been held as 
not being “in the service of the United States” within the purview of section 6 
of the act of June 30, 1906, 34 Stat. 763, which prescribes rules for division of 
time and computation of pay for services of “any person in the service of the 
United States” whose compensation is upon an annual or monthly basis. (17 
Comp. Gen. 359, 361.) In view of the several holdings in the above-cited 
decisions of this office it would appear logical to conclude that project workers 
paid either a security wage or a salary in a supervisory capacity are not to be 
regarded as “personnel” within the meaning of section 10 (b) of the Reorgani- 
zation Act. 
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Section 204 of the Economy Act of June 30, 1932, 47 Stat. 404, 
provides : 

* * * That no such person heretofore or hereafter separated from the 
service of the United States or the District of Columbia under any provision 
of law or regulation providing for such retirement on account of age shall be 


eligible again to appointment to any appointive office, position, or employment 
under the United States or the District of Columbia * * *. [Italics supplied.] 


Section 7 of the Civil Retirement Act of May 29, 1930, 46 Stat. 474, 
provides with respect to persons allowed annuities pursuant to that 
section on involuntary separation from the service under certain 
conditions as to age and length of service that— 

Should an annuitant under the provisions of this section be reemployed in a 
position included in the provisions of this act, or in any other position in the 
Government service, the annuity shall cease. * * * [Italics supplied.] 

Sections 8 (a) and 8 (b) of the act of June 16, 1933, 48 Stat. 305, 
306, provide with respect to persons allowed annuities pursuant to 
those sections upon involuntary separation from the service prior to 
July 1, 1935, after at least 30 years’ service that— 

* * * Tf and when any such annuitant shall be reemployed in the service 
of the District of Columbia or the United States (including any corporation the 
majority of the stock of which is owned by the United States), the right to the 
annuity provided by this section shall cease * * *, [Italics supplied.] 

These provisions are in broad and comprehensive form, but so far 
as civil employment in the executive branch of the Government is 
concerned, they appear no more comprehensive than the terms of 
section 5 of the Civil Retirement Act, 46 Stat. 472, providing that the 
period of service for calculating retirement benefits under the act shall 
be computed from the date “of original employment, whether as a 
classified or an unclassified employee in the civil service of the United 
States, or in the service of the District of Columbia, including periods 
of service at different times and in one or more departments, branches, 
or independent offices, * * *.” However, as comprehensive as this 
latter provision may be, it does not include all personal services ren- 
dered under the supervision and direction of the executive depart- 
ments or agencies, or officers thereof. See Dismuke v. United States, 
297 U. S. 167, holding that service as a field deputy United States 
marshal from 1895 to 1902 was not service as an employee of the 
United States within the meaning of this particular provision, and 
that such service should not be counted in the computation of his 
retirement annuity. While on somewhat different grounds, the con- 
clusion that work-relief project workers and Civilian Conservation 
Corps enrollees are not employees of the United States within the 
meaning of such provision appears equally justified. 

There may be some administrative question, varying with different 
cases, as to whether persons receiving a Government retirement 
annuity are in such needy circumstances as to justify their employ- 
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ment on work-relief projects, or enrollment in the Civilian Conser- 
vation Corps, to supplement such annuities, and, so far as persons 
retired for disability are concerned, such employment may be some 
evidence of recovery and restoration to am earning capacity 
which would “permit him to be appointed to some appropriate po- 
sition fairly comparable in compensation to the position occupied 
at the time of retirement” as specified in section 6 of the Civil 
Retirement Act, 46 Stat. 472, which, as amended by section 3 (b) 
of the act of August 4, 1939, 53 Stat. 1202, provides that in such 
case “payment of the annuity shall be continued temporarily to 
afford the annuitant opportunity to seek such available position, 
but not in any case exceeding one year from the date of the medical 
examination showing such recovery.” But, aside from such matters, 
I think it may be concluded with respect to the types of employment 
listed in your letter that where any such employment is of a char- 
acter which is excluded by the said Civil Service Commission Cir- 
cular No. 77, July 25, 1940, from credit as service in the computation 
of annuities because not rendered as employees of the Government 
within the meaning of the retirement legislation, such employment 
does not require the suspension of retirement annuities pursuant to 
the statutory provisions quoted or the principles of the decision 14 
Comp. Gen, 285, supra. Compare Brunswick v. United States, 90 Ct. 


Cls, 285, referred to in your letter, where it was held that a Foreign 
Service officer retired for disability under the provisions of the 
Foreign Service Act of May 24, 1924, 43 Stat. 140, as amended by 
the act of February 23, 1931, 46 Stat. 1207, was entitled to his 
retirement annuity while temporarily employed in positions not 
under that act. 


(B-14854) 


PHOTOGRAPHIC BADGES FOR EMPLOYEES, ETC.—APPROPRIATION 
AVAILABILITY 


The Civil Service Commission’s salary and expense appropriation (1941) is 
available for photographic and other badges for employees, visitors, and 
visiting officials, in view of the administrative determination that the 
badges are necessary to afford adequate protection for Government records. 


Comptroller General Warren to the President, United States Civil Service 
Commission, February 12, 1941: 


I have your letter of February 6, 1941, as follows: 


Asa Government requirement in connection with official business this Commis- 
sion desires to inaugurate in its several buildings a photographic identification 
control service covering employees and visitors, as a means of protecting 
public property and official files and records. 

The plan contemplates the wearing of photographic badges by all employees 
while on duty, but pending the making of the photographic badge, a badge 
marked “Temporary” is issued for temporary use, and callers are given a 
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“Visitors” badge and visiting officials and others having official contacts are 
furnished a badge marked “Official,” thus forming a check on all persons 
entering or leaving the building, and all being issued as Government property. 

This identification control service is set forth in detail in the attached bid 
and specifications, which were prepared to cover the procurement of the 
desired service, and which is similar in effect to that in operation in one or 
more of the other Defense Agencies. 

In the Independent Offices Appropriation Act, 1941, approved April 18, 1940, 
there appears under the Civil Service Commission the following lan- 

“* * * for furniture and other equipment and repairs thereto; rental 
of equipment; supplies; advertising; telegraph, telephone, and laundry service; 
freight and express charges; streetcar fares not to exceed $300; stationery; 
purchase and exchange of law books, books of reference, directories, subscrip- 
tions to newspapers and periodicals, not to exceed $10,000; charts; purchase, 
exchange, maintenance, and repair of motortrucks, motorcycles, and bicycles; 
garage rent; postage stamps to prepay postage on matter addressed to Postal 
Union countries ; special-delivery stamps; and other like miscellaneous necessary 
expenses not hereinbefore provided for * * *.” 

In taking the steps indicated herein the Commission is relying somewhat on 
the following quoted excerpt from your decision in (2 C. G. 429), wherein it is 
stated in part that “The photographs in question were not for the personal 
use of the employees but were a Government requirement for use in connection 
with official business, * * *.” 

The Commission feels that the need for the aforementioned service is neces- 
sary for the protection of its public property and official files and records, and 
you are requested to advise the Commission whether expenditures for such 
service would be a proper charge against the Commission's current appropria- 
tion as quoted herein, and it will be appreciated if your reply could be received 
by February 17, 1941, the date set for the opening of the bids. 


In view of the representations made in your letter and the adminis- 
trative determination that the badges referred to are necessary to 
afford adequate protection for Government records, I have to ad- 
vise that the cost thereof may be considered a necessary expense 
within the purview of the appropriation for salaries and expenses, 
Civil Service Commission, as made by the act of April 18, 1940, 54 
State. 116. Accordingly, the question presented is answered in the 
affirmative. 


(B-14720) 
CONTRACTS—MODIFICATION—INCREASED LABOR COSTS 


There is no authority for a supplemental agreement with a national defense 
program contractor to provide for paying him the increased cost resulting 
from his paying carpenters and painters at rates higher than the minimum 
wage rates specified in his contract, even though the higher rates were 
paid to conform with an amended schedule of prevailing wages—issued 
by the Secretary of Labor after the date of the contract—and thus insure 
an adequate supply of labor to avoid delay in completion of the contract. 


Comptroller General Warren to the Secretary of War, February 13, 1941: 
I have your letter of January 27, 1941, as follows: 


On June 25, 1940, the Government entered into Contract No. W 6406 qm-163 
with J. G. Bartholomew of Dallas, Texas, for the construction of a sewage 
treatment plant at Fort Benning, Georgia. Included in the Specifications 
forming a part of this contract was a schedule of prevailing wage Tates 
promulgated under date of June 5, 1940, by the Secretary of Labor, in accord- 
ance with the provisions of the Bacon-Davis Act, as amended, (Act of August 
30, 1935, 49 Stat. 1011 U. S. C. ti. 40, section 276 (a)). This schedule included 
the following prevailing wage rates: 
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Per hour 
Carpenters, journeymen 
Painters 


On June 27, 1940, two days after the date of the contract with J. G. Bar- 
tholomew, the Secretary of Labor directed the following changes in the 
schedule issued under date of June 5, 1940: 

Per hour 
Carpenters, journeymen 
Painters 


As the result of this revision in the schedule of prevailing wages, carpenters, 
and painters working on other public works in the locality of Fort Benning, 
Georgia, received higher wages than those working for J. G. Bartholomew. 
Because of the higher wage rates at other projects, carpenters and painters 
left the J. G. Bartholomew job, with the result that the contractor faced a 
shortage of labor. The contractor was thus obliged to either pay the higher 
wage scale or delay completion of this work. 

Work being performed by J. G. Bartholomew was an essential part of the 
construction program undertaken by the Government in connection with the 
National Defense program and no delay in the completion thereof could be 
permitted. Therefore, to avoid delay in completion the contractor paid the 
wage rates set forth in the Secretary of Labor’s revised prevailing wage scale. 

An accurate account was kept of the additional costs incurred by the con- 
tractor, as a result of his meeting the higher wage scale and it has been 
determined that he paid $280.80 more for the services of carpenters and painters 
than he would have been required to pay had he been able to obtain carpenters 
and painters at the wage rate established by the Secretary of Labor on 
June 5, 1940. 

This office is aware of the fact that the Secretary of Labor had no authority 
to make the revised wage scales effective as to the contract which had already 
been entered into prior to the time of the revision. However, by raising the 
scale for all new work in the Fort Benning area, the Secretary of Labor in- 
directly obliged the contractor to pay the higher scale and the result to the 
contractor was the same as if the revised scale had been made applicable to 
his contract. 

In view of the fact that the contractor cooperated with the Government so 
fully in avoiding any delay in this vital construction work, it is desired to enter 
into a supplemental agreement with the contractor increasing the contract 
price in the amount of $280.80, the actual additional cost incurred by the con- 
tractor. A copy of the proposed supplemental agreement is attached, and your 
opinion is requested as to whether such an agreement can be properly entered 
into by the Contracting Officer. 


Under the terms of the contract J. G. Bartholomew agreed to 
furnish all necessary material, labor and equipment, and completely 
construct a sewage treatment plant at Fort Benning, Ga., within 120 
calendar days after date of receipt of notice to proceed, for the con- 
sideration stated therein. It was agreed, also, in the event of delays 
in completion not due to “unforeseeable causes beyond the control 
and without the fault or negligence of the contractor” that the con- 
tractor would pay the Government the sum of $25 for each calendar 
day of delay. 

Pursuant to the Davis-Bacon Act of August 30, 1935, 49 Stat. 1011, 
there were included in the advertised specifications the minimum 
wage rates determined by the Secretary of Labor to be those prevail- 
ing for the classifications of labor proposed to be employed upon the 
work, including those set forth in your letter, and the contract re- 
quired the contractor to pay not less than those rates. While it is 
stated in your above letter that such rates were promulgated by the 
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Secretary of Labor under date of June 5, 1940, it is noted the ad- 
vertised specifications state the determination of rates was made by 
the Secretary of Labor on March 21, 1940. However, the invitations 
to bid were issued under date of June 5, 1940, and the mention in 
your letter of such date apparently should have reference to the 
date of issuance of invitations to bid rather than the date of deter- 
mination of minimum wage rates applicable to the work. 

It appears, from the facts stated in your letter, that within a few 
days after the date of the contract the Secretary of Labor advised that 
the minimum prevailing wage rate for carpenters and painters was $1 
per hour rather than $0.75 per hour as stated in the contract; that such 
rate was paid carpenters and painters on other projects in the vicinity ; 
that it was necessary for J. G. Bartholomew to pay such rate to car- 
penters and painters under his contract, in order to retain the em- 
ployees on the job and avoid delay in completion of the work; and 
that such payments increased his performance costs $280.80 in excess 
of what they would have been had carpenters and painters been paid 
the minimum rate of $0.75 per hour specified in the contract. The 
question, therefore, is as to whether a supplement may be made to the 
contract authorizing payment to the contractor of the additional cost 
of $280.80 thus incurred. 

It is a long established rule that agents and officers of the Govern- 
ment have no authority to give away the money or property of the 
United States, to waive contractual rights which have accrued to the 
United States, or to modify existing contracts without a compensating 
benefit to the United States. Wnited States v. American Sales Com- 
pany, 27 F. (2) 389, affirmed 32 F. (2d) 141; certiorari denied 280 
U. 8. 574; Pacific Hardware Company v. United States, 49 Ct. Cis. 
327; and Bausch & Lomb Optical Company v. United States, 78 Ct. 
Cls. 584. Such rule appears properly for application here. 

When the contract was awarded the United States acquired a right 
to have performance of the contract in accordance with its terms, 
within the time specified and for the consideration agreed upon. 
Coextensive with the rights acquired by the United States were the 
liabilities assumed by the contractor—the responsibility for com- 
pleting the contract in accordance with its terms and within the 
stipulated time, for the agreed compensation. It is not understood 
that the Government has received more than it contracted for and, 
likewise, it is not apparent that the contractor did more than it 
agreed to do. Consequently, the execution of a supplemental con. 
tract as proposed by you would be, in effect, an attempt to modify 
the contract without a compensating benefit to the United States, to 
waive contractual rights which had accrued to the United States, 
and to increase the liability of the United States with a proportionate 
reduction in the obligation of the contractor. 
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The present situation may have arisen mainly from the fact the 
current minimum prevailing wage rates were not obtained from the 
Secretary of Labor at the time invitations to bid were issued—I 
assume the determination was made on March 21, 1940, and not on 
June 5, 1940—but that is not sufficient reason to authorize reimburs- 
ing the contractor as contemplated, particularly since the specifica- 
tions clearly indicated to the contractor that the wage rate deter- 
mination had been made some time previous to the date of issuance 
of invitations to bid. The Davis-Bacon Act, supra, was not intended 
to guarantee to contractors that wages required to be paid would 
not exceed certain rates nor did the Government undertake in the 
contract to give such assurance. It was the contractor’s responsi- 
bility to employ and pay for the necessary labor, at such rates as 
might be necessary to that end, the Government’s interest in that 
respect being to require only that not less than certain specified rates 
be paid. In this connection see the decision of January 29, 1941, 
B-14424, to you, wherein it was stated: 


The responsibility for completing the contract within the specified time is, 
of course, that of the contractor and it should be required to adopt all reason- 
able means to that end. The contractor was given no assurance that the rates 
of wages prevailing at the time the contract was awarded might not later 
be less than the rates of wages prevailing at some subsequent time before 
completion of the work, and the rates specified in the contract were clearly 
stated to be the minimum which the contractor should pay. It was and is 
the responsibility of the contractor to employ sufficient labor on the work to 
insure its completion within the time specified and no recourse against the 
Government is provided in the event prevailing rates increase after the award 
of a contract. * * * 


Under the circumstances the execution of the proposed supple- 
mental agreement is unauthorized. 


(B-14697) 


CIVIL SERVICE LAWS AND CLASSIFICATION ACT—EXEMPTIONS, 
JURISDICTION, ETC. 


An Executive order merely authorizing the continuance of certain Govern- 
ment employees in their positions without regard to the requirements of 
the civil service rules does not exempt the positions from the require- 
ments of the Classification Act of 1923, as amended, and while the Presi- 
dent is authorized by the provisions of the civil service law to except 
positions from civil service, there is no provision in the Classification 
Act as originally enacted or as amended prior to the act of November 26, 
1940, authorizing him to exempt positions from classification. 

The Classification Act vests in the Civil Service Commission the final authority 
to allocate a position in the proper grade and there is no authority for 
an administrative office to ignore the Commission’s action and, without 
resorting to the established appeal procedure, to increase an employee's 
salary to a rate in excess of the maximum rate for the grade in which 
his position was allocated by the Commission, 

Where an employee’s salary rate at the time of initial classification of his 
position was one of the rates of the grade in which his position was 
allocated by action of the Civil Service Commission, no change in his 
salary rate was required by reason of such action. 
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Section 10 (b) of the Reorganization Act of 1989, prohibiting changes during 
the fiscal year 1940 in compensation and classification of personnel trans- 
ferred under title I of said act, did not save to an employee during the 
fiscal year 1940 a grade and salary rate administratively fixed prior 
thereto contrary to law. 

Where an administrative office increased an employee’s salary to a rate in 
excess of the maximum rate of the grade in which his position was 
allocated by the Civil Service Commission, he should be required to 
refund all payments in excess of the maximum rate of the grade or, if 
payment of such maximum caused the average rate of the grade to be 
exceeded, he should make refund on the basis of a rate which did not 
violate the average provision. 


Comptroller General Warren to the Secretary of the Interior, February 14, 1941: 


I have your letter of January 27, 1941, as follows: 


The general question presented herewith is whether, in view of all the cir- 
cumstances, there has been any such overpayment of salary to an employee of 
this Department as requires him to make restitution. The material considera- 
tions are these: 

1. Section 2 (a) of the Bituminous Coal Act of 1987 (50 Stat. 72) provided 
that all employees of the National Bituminous Coal Commission should be 
appointed and their compensation fixed in accordance with the provisions of the 
civil service Laws and the Classification Act of 1923, as amended, excepting, how- 
ever, “the Secretary, a clerk to each Commissioner, the attorneys, the managers 
and employees of the Statistical Bureaus hereinafter provided for, and such spe- 
cial agents, technical experts, and examiners as the Commission may require.” 

2. Relying upon the exception, the Coal Commission, on or about December 1, 
1937, appointed Mr. W. B. Roberts III, an examiner, fixing his compensation at 
$3,600 a year, and then or shortly thereafter designated him as Chief, Code Mem- 
bership Section, assigned him to the Office of the Secretary of the Commission 
as an assistant to the Secretary and charged him with the performing of certain 
specified duties and functions. 

8. During the following spring (the question seems first to have arisen in 
March, 1938) the Civil Service Commission decided, and accordingly so advised 
the Coal Commission, that the position of “Chief, Code Membership Section” 
(among several others) might not properly be considered as an exempted position 
under the Bituminous Coal Act; classified the position of “Chief, Code Member- 
ship Section” as CAF-9; and issued a displacement certificate against Mr. Rob- 
erts on the ground that he did not have a classified status. 

4.. The Coal Commission requested a temporary certificate for the continuance 
of Mr. Roberts (and two other employees) in employment pending an attempt 
to procure an Executive Order especially authorizing the continued employment. 
The Civil Service Commission granted authority (referring to section 1 of rule 
VIII) for the retention of such employees in their then positions until it should 
have been determined whether the proposed Executive order would issue. 

5. An Executive order issued in due course, as follows: 


“EXECUTIVE ORDER 


“AUTHORIZING CERTAIN PERSONS TO BE CONTINUED IN THEIR PRESENT POSITIONS IN 
THE NATIONAL BITUMINOUS COAL COMMISSION 


“By virtue of and pursuant to the authority vested in me by the provisions of 
paragraph Eighth to subdivision Second of section 2 of the Civil Service Act (22 
Stat. 403, 404), it is hereby ordered that Edgar C. Faris, Jr., Assistant Secretary, 
William B. Roberts III, Chief, Code Membership Section, and Leonard W. Mosby, 
Director of Public Relations, may be continued in their respective positions in 
the office of the Secretary of the National Bituminous Coal Commission without 
regard to the requirements of the Civil Service Rules and without thereby acquir- 
ing a classified status. 


“FRANKLIN D ROOSEVELT 


“Tue Waite Hovse, 
“Aug. 2, 1988. 


7943” 


6. Mr. Roberts accordingly continued in his position, and effective June 28, 
1989, his compensation was increased from $3,600 to $4,200 a year. 
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7. Effective July 1, 1939, Mr. Roberts was transferred, “without change in 
position, grade, or salary,” to this Department in accordance with the provisions 
of the Reorganization Act of April 3, 1989 (53 Stat. 561), and Reorganization 
Plan No. II (53 Stat. 1431). The Reorganization Act contained the now well- 
known prohibition—Section 10 (b)—against changing, until after the expiration 
of the fiscal year in which a transfer was effected, the classification or compensa- 
tion of any employee so transferred. We quote Section 10 (b) for ready 
reference: 

“(b) Any transfer of personnel under this title shall be without change in 
classification or compensation, except that this requirement shall not operate 
after the end of the fiscal year during which the transfer is made to prevent 
the adjustment of classification or compensation to conform to the duties to 
which such transferred personnel may be assigned.” 

8. Effective June 28, 1939, thereafter during the entire fiscal year beginning 
July 1, 1989, and until December 16, 1940, Mr. Roberts continued to draw com- 
pensation at the rate of $4,200 a year. 

9. In September 1940, this Department asked the Civil Service Commission 
to advise whether the Executive order of August 2, 1939 [1938], excluded the 
positions referred to, as well as the named individuals, from the provisions 
of the Classification Act and the Civil Service Rules, and to allocate the posi- 
tions in appropriate grades if there were no such exclusions. 

10. By letter dated October 29, 1940, the Civil Service Commission advised 
this Department that the Executive order did not exempt the positions from 
the Classification Act, and that the position occupied by Mr. Roberts had 
been allocated to Grade CAF-9. 

11. The Department appealed the allocation, contending that CAF-10 rather 
than CAF-9 was proper. The Civil Service Commission denied the appeal. 

12. The compensation of Mr. Roberts was reduced, effective December 16, 
1940, from $4,200 a year to $3,800 a year. 

13. The maximum rate of pay for Grade CAF-9 is $3,800 a year. 

From the foregoing it is apparent that the general question of overpayment 
and restitution is composed of several subsidiary questions. 

First, if the Executive order of August 2, 1939 [1938], exempted the positions 
as well as the individuals, no further discussion is necessary. In that event, 
Mr. Roberts, as Chief, Code Membership Section, was an exempted individual 
employed in an exempted position, and the matter of fixing his compensation 
lay within the sound discretion of the Coal Commission. This was the view 
of the Executive order obviously taken by the Coal Commission, but was not 
and is not the view taken by the Civil Service Commission (see paragraph 
numbered 10, above). 

Second, if the view taken of the Executive order by the Coal Commission was 
and is incorrect, then there arises the question of the effect, if any, to be given 
to section 10 (b) of the Reorganization Act. When Mr. Roberts was transferred 
to this Department on July 1, 1939, such transfer was required to be, according 
to the letter of the statute, “without change in classification or compensation.” 
This Department, without express authorization from your Office, naturally 
hesitates to construe the statue as if it read “* * * without change in classifi- 
cation (provided such classification, in the opinion of the Civil Service Commission, 
be correct) or compensation (provided such compensation does not exceed the 
maximum rate of pay for the position as classified by the Civil Service 
Commission) .” 

Third, if the statute had the effect of insulating Mr. Roberts or his salary from 
changes during the fiscal year ended June 30, 1940, presumably there would still 
remain the question of possible over-payments from June 28, 1939, through June 
30, 1939, and from July 1, 1940, through December 15, 1940. 

Accordingly, we ask whether, in your opinion, the Executive order of August 
2, 1939 [1938], exempted the positions as well as the individuals. If your answer 
be in the negative, we then ask whether Section 10 (b) of the Reorganization Act 
is to be construed as assuring Mr. Roberts the right to receive (and retain) com- 
pensation at the rate of $4,200 a year during the fiscal year from July 1, 1989, to 
June 30, 1940. Finally, if your answer to the question involving section 10 (b) 
is in the affirmative we ask whether, from June 28, 1939, through June 30, 1989, 
and from July 1, 1940, through December 15, 1940, payments at the rate of 
$4,200 a year constituted over-payments for which we are required to demand 
restitution from the employee. 
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Section 2 (a) of the Bituminous Coal Act of 1937, approved April 
26, 1987, 50 Stat. 72, 73, provides, in pertinent part, as follows: 

* * * The Commission is authorized to appoint and fix the compensation 
and duties of a secretary and necessary professional, clerical, and other assistants. 
With the exception of the secretary, a clerk to each commission, the attorneys, 
the managers and employees of the statistical bureaus hereinafter provided for, 
and such special agents, technical experts, and examiners as the Commission 
may require, all employees of the Commission shall be appointed and their 
compensation fixed in accordance with the provisions of the civil-service laws 
and the Classification Act of 1923, as amended. * * * 


In decision of January 3, 1938, to the President, United States Civil 
Service Commission, 17 Comp. Gen. 537, it was held as follows (quoting 
from the syllabus) : 


Where a statute expressly excepts attorneys, special agents, examiners, etc., 
from the provisions of either the civil-service laws and regulations, and/or the 
Classification Act, as amended, it is for the Civil Service Commission to deter- 
mine whether a particular position, or class of positions, falls within the excep- 
tion. 16 Comp. Gen. 703, amplified. 

Where a statute expressly excepts experts, attorneys, etc., from the provisions 
of the civil-service laws and regulations and/or the Classification Act, as amended, 
the excepted designations refer to both positions and persons. 16 Comp, Gen. 
703, amplified. 

A person appointed without regard to civil-service laws and regulations under 
a designation of expert, attorney, etc., expressly excepted by statute from such 
laws and regulations, may not, immediately upon appointment, or thereafter, be 
assigned to work of a position in the competitive classified service. 16 Comp. 
Gen. 708, amplified. 

A person appointed as expert, attorney, etc., without regard to the Classification 
Act, as amended, with salary fixed accordingly, may not be assigned to duties 
and responsibilities that would cause his position to fall under said act. 16 
Comp. Gen. 703, amplified. 

Where a statute excepts positions of a designated class, such as “attorneys” and 
“engineers” from the civil-service laws and regulations and/or Classification Act, 
as amended, and the duties of the position sought to be filled require the services 
of an attorney or engineer as the case may be, the exception applies, notwithstand- 
ing the position could be filled satisfactorily under the civil-service laws and regu- 
lations and at rates fixed pursuant to the Classification Act, as amended. 


Compare 17 Comp. Gen. 797. There is for noting that the decision, 
the syllabus of which is quoted above, was rendered and published by 
this office prior to the time (March 1938) that you state the Civil 
Service Commission first questioned the status and classification of the 
position of Chief, Code Membership Section, occupied by Mr. Roberts. 

Regarding the scope and purposes of (1) the civil service laws and 
regulations and (2) the Classification Act of 1923, as amended, it was 
stated in decision of August 5, 1939, 19 Comp. Gen. 160, in pertinent. 
part, as follows: 

The Civil Service laws and regulations, having to do with appointments, and 
the Classification Act of 1923, having to do with the fixing of salary rates, are 
separate and distinct with entirely different scopes and purposes. 17 Comp. 
Gen. 578; 18 id. 796. The fact that appointments to the positions listed in your 
letter are exempted from competitive examination does not exempt the posi- 
tions from the Classification Act. 4 Comp. Gen. 827; 18 id. 223. 

Unlike the authority vested in the President by the terms of the 
civil service law to except positions from the competitive classified 
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civil service by Executive order, there is no provision in the Classifica- 
tion Act as originally enacted or as amended prior to the act of 
November 26, 1940, 54 Stat. 1211, authorizing the President by Execu- 
tive order to exempt positions from the Classification Act where the 
positions are otherwise required by law to be classified under said act. 
Hence, the Executive order dated August 2, 1938, quoted in your 
letter, does not, and could not under the terms of the controlling 
statute, have the effect of exempting the position in question from the 
requirements of the Classification Act. The authority vested in the 
President by section 4 of the act of November 26, 1940, 54 Stat. 1214, 
to exempt positions from the Classification Act of 1923, has no 
application in this case. 

The Classification Act vests in the Civil Service Commission the 
final authority to allocate a position in the proper grade. See 7 
Comp. Gen. 820; 8 id. 441. Compare 5 id. 406. While an appeal 
procedure has been set up pursuant to which an administrative office 
may appeal the allocation of a particular position made by the Civil 
Service Commission—and it has been held by this office that the fixing 
of a salary rate in accordance with the action of the Civil Service 
Commission in allocating a position to a particular grade may be 
delayed where an appeal is taken immediately (see 9 Comp. Gen. 
325)—there was no authority in the Bituminous Coal Commission in 
the instant case to ignore the action of the Civil Service Commission 
in allocating Mr. Roberts’ position in grade CAF-9 and, without ap- 
pealing from such action, to increase his salary to a rate in excess of 
any rate under said grade more than a year after such allocation. 

Based upon the controlling statute and the decisions above cited, 
this office has no alternative but to conclude that the action of the 
Civil Service Commission taken apparently in March 1938, or there- 
abouts, in classifying the position in question in grade CAF-9 with 
salary range from $3,200 to $3,800 per annum, was final and binding 
upon the Bituminous Coal Commission. As the salary rate of $3,600 
per annum then being paid the employee is one of the salary rates 
of that grade, no change in the salary rate was required at that time 
by reason of the action of the Civil Service Commission. See 19 
Comp. Gen. 20. 

However, the administrative action taken June 28, 1939, purporting 
to increase the salary rate of the employee to $4,200 per annum, was 
illegal and without force or effect to the extent that it purported 
to increase the rate above $3,800 per annum, the maximum rate of 
grade CAF-9. Also, the increase within the range of grade CAF-9 
($3,600 to $3,800) would be illegal to the extent that such action may 
have violated the “average provision” appearing in the appropriation 
acts. 
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Obviously, section 10 (b) of the Reorganization Act did not save 
to an employee during the fiscal year 1940 a grade and salary rate 
administratively fixed prior thereto contrary to law. 

Accordingly, it will be necessary to adjust the salary of the employee 
during the period from June 28, 1939, to December 15, 1940, inclusive, 
in accordance with the controlling law and decisions. If payment of 
$3,800 per annum, the maximum rate of grade CAF-9, on June 28, 
1939, did not cause the average of the grade to be exceeded, or, if 
already exceeded, did not cause it to be further exceeded, the employee 
should be required to refund the difference between $3,800 and $4,200 
per annum for the entire period. If the payment of $3,800 per annum 
violated the average provision on June 28, 1939, the adjustment should 
be made for the period in question, in whole or in part, on the basis 
of a rate, either $3,700 or $3,600 per annum, which did not violate the 
average provision. For the rules in computing the average, see 
4 Comp. Gen. 77 ; id. 333; id. 459; 9 id. 355. 

Your report of the adjustment made in this matter will be appre- 
ciated. 


(B-13088) 
PROPERTY—PRIVATE—LOST OR DESTROYED—EMPTY CONTAINERS 


Under a contract for acetylene and oxygen gas which provided for payment of a 
stated amount for each empty cylinder not returned to the contractor within 
the specified period of free use and rental, the Government’s responsibility 
with respect to the empty cylinders is that of a bailee for hire, and an 
alleged trade custom could not enlarge it to that of an insurer, so that where 
the cylinders were destroyed by fire and not as a result of any negligence 
chargeable to the Government, the contractor is not entitled to reimburse- 
ment for the empty cylinders. 


Acting Comptroller General Elliott to the Home Oxygen Co., Inc., February 17, 
1941: 

There has been considered your letter of November 26, 1940, re- 
questing review of settlement of this office dated November 14, 1940, 
which disallowed your claim for $900 as the alleged value of 31 
cylinders in which you furnished acetylene and oxygen gas to the 
Bureau of Reclamation, Department of the Interior, during May and 
June 1940 for use at Parker Dam, Calif., under contract No. 
I-2r-10172, June 28, 1939, which cylinders are reported to have been 
damaged by a fire on June 28, 1940, while in the possession of the 
Government. 

The contract provided that you furnish the Bureau of Reclama- 
tion certain quantities of acetylene and oxygen gas in cylinders for 
delivery to various points in certain States designated in the contract 
and at the prices therein named. Also, it provided, among other 
things, that the cylinders might be retained by the Government for 
a free period of 30 days with a rental charge of 2 cents per day for 
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each day retained thereafter not to exceed 12 weeks and that all 
containers not returned to the contractor within the periods of free 
use and rental would be paid for at the rate of $40 for acetylene 
cylinders and $20 for oxygen cylinders. It was reported that the 
cylinders which are the subject of the present claim were damaged 
beyond repair in a fire which destroyed the warehouse and shops at 
Parker Dam on June 28, 1940, which was well within the period 
allowed under the contract for the return of the cylinders without 
being liable for the stated prices therefor. 

Your claim was disallowed in the settlement of November 14, 1940, 
on the ground that under the contract the Government was not an 
insurer of the cylinders but was a bailee for hire and as such was 
required to exercise only ordinary care with respect to the bailed 
property and that the record indicated that the loss of the cylinders 
was not caused by any negligence chargeable to the Government. 

In your request for review you do not contend that the loss was 
due to negligence but you appear to take the position that under 
the contract, and by custom and usage, the responsibility of the 
Government with respect to the cylinders was that of an insurer, your 
letter stating in part that— 

We do not believe that the disallowance of this claim is justified under this 
contract and prior contracts entered into between ourselves and the Govern- 
ment. When these cylinders are shipped to any customer it is with the under- 
standing that the customer is fully responsible for them while in his possession, 
and that all cylinders lost or destroyed while in the possession of the customer 
will be paid for at the agreed price, in this instance $20.00 for oxygen cylinders 
and $40.00 for acetylene cylinders. It was the intention of the parties that 
the cylinders be returned in good condition or payment made for same. In 
addition, custom and usage, which the law always implies in a contract, further 
substantiates our position, to wit, that unless the cylinders are returned in 
good condition, compensation is to be made therefor. 

The relationship between you and the Government with reference 
to the cylinders was that of bailor and bailee under a bailment for 
hire, under which the Government was required to exercise only 
ordinary care with respect to the bailed property. See 6 Corpus 
Juris 1140. It is well settled that in the absence of a special con- 
tract, a bailee is not an insurer of the thing bailed and is not respon- 
sible for damages for losses arising from an inevitable accident or 
under circumstances which might not be reasonably foreseen and 
provided against. Boyden v. United States, 13 Wall. 17, 22; United 
States v. Thomas, 15 Wall. 337; Smadbeck v. Heling Contracting 
Corp., 50 F. (2d) 100; Mulwaney v. King Paint Co., 256 Fed. Rep. 
612, 614; 11 Comp. Dec. 767; 18 id. 252; 19 id. 131; 26 id. 70; 5 Comp. 
Gen. 258; id. 984. The record fails to show or indicate that the loss 
was due to negligence and, therefore, unless the Government was in 
the position of an insurer with respect to the care of the cylinders, 
it, would follow that there can be no liability for their loss. 

405685"—41——-81 
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Your contention that the contract placed upon the Government the 
responsibility of an insurer with respect to the cylinders appears to 
be based on the contract provision, referred to above, that containers 
not returned within the periods of free use and rental would be paid 
for—said contract provision being as follows: 

All containers not returned to the contractor within the periods of free use 
and rental will be paid for at the rate of $40.00 for acetylene cylinders and 
$20.00 for oxygen cylinders, and all rental charges in such cases to be applied 
as part of said price and the Government to own the containers outright. 

The provision above quoted does not, however, support your con- 
tention. It contains no express undertaking to return the cylinders 
in any event, nor does it imply an absolute liability to return them 
regardless of the cause of failure to do so. Such a liability could 
be imposed upon a bailee only by a valid contract clearly expressing 
the assumption of risk of destruction or liability for loss of a bailed 
article. See Stwrm v. Boker, 150 U. S. 312; Roper Lumber Co. v. 


Portsmouth Fisheries Co., 260 Fed. Rep. 1008, 1013; 6 Corpus Juris 
1112, The provision contains no such assumption of absolute lia- 


bility and, as indicated above, does not enlarge the Government’s re- 
sponsibility to that of an insurer with respect to the cylinders. 

Nor is there any basis to support your contention that usage and 
custom imply an obligation to pay for the cylinders unless returned 


in good condition. In the first place, there is no showing of such a 
custom and, in the second place, even if it were shown to exist, it 
could not be regarded as enlarging the bailment responsibility of a 
bailee for hire under the contract to that of an insurer. See Sturm 
v. Boker, et alia, supra. 

Accordingly, upon review, the settlement disallowing your claim 
must be and is sustained. 


(B-14876) 
ASSIGNMENTS OF CONTRACT PAYMENTS 


Where there has been a valid assignment of amounts to become payable under 
War or Navy Department land purchase or lease contracts, pursuant to the 
Assignment of Claims Act of 1940, either before the making of a loan by 
the Farm Security Administration to the assignor, or before maturity of 
the loan, the right to recover the amount of the loan by set-off would not 
be available to said Administration as against the assignee. 


Acting Comptroller General Elliott to the Secretary of Agriculture, February 18, 
1941: 


I have your letter of February 7, 1941, as follows: 


As an incident to the recently expanded land purchasing activities of the War 
and Navy Departments, it will be necessary for the Farm Security Administration 
of this Department to make a substantial number of rehabilitation loans to needy 
farm families who are being vacated from the areas involved in such land pur- 
chasing activities. Many of these families will probably be found to have some 
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equity in the farms being purchased, and from which they are being vacated, 
but the determination and payment of the value of such equities will be postponed 
because of unavoidable title clearance delays. As to these families, it is proposed 
that the Farm Security Administration will make loans for urgent rehabilitation 
purposes and receive repayment thereof out of the amount ultimately found pay- 
able under the land purchase or lease contracts entered into by such families with 
the War or Navy Department. 

It is anticipated, however, that, in some instances, assignments of the amounts 
payable under the purchase or lease contracts will have been made to third 
persons under the provisions of the Assignment of Claims Act of 1940 (54 Stat. 
1029) before the making of the loans. In view of this, the question has arisen 
as to whether the Farm Security Administration will be entitled to the moneys 
which will become due under the purchase or lease contracts. In this connection, 
it is noted that section 1 of that act provides that: 

“Any contract entered into by the War Department or the Navy Department 

may provide that payments to an assignee of any claim arising under such con- 
tract shall not be subject to reduction or set-off, and if it is so provided in such 
contract, such payments shall not be subject to reduction or set-off for any in- 
Seeeee of the assignor to the United States arising independently of such 
contract.” 
Further, we are advised that the forms of option, which, upon acceptance, con- 
stitute the purchase contracts of the War and Navy Departments, and the forms 
of lease which are utilized, do not contain any provision that claims arising 
thereunder shall not be subject to reduction or set-off. It would appear, therefore, 
under the provisions of the last sentence of section 1 of the Assignment of Claims 
Act of 1940, supra, that sums payable under such contracts to persons who have 
obtained loans from the Farm Security Administration would be subject to 
set-off for the amounts of such loans. However, since other lending institutions 
might, prior to the making of such loans, have advanced funds to the same 
borrowers in reliance on the amendment embodied in the first part of section 1 
of said act, this Department does not desire to adopt the suggested procedure 
without your formal decision as to whether the right of set-off will be available 
as against an assignee of sums owing under such a land purchase or lease con- 
tract who has taken an assignment before the making of a loan by the Farm 
Security Administration. It is assumed, of course, that the right of set-off will 
be available to the Government where the loan by the Farm Security Adminis- 
tration is made prior to the filing of an assignment by a third party. 

Since the need for these loans is urgent and immediate, your early decision 
will be appreciated. 


In the event of a valid assignment, pursuant to the Assignment of 
Claims Act of 1940, Public, No. 811, approved October 9, 1940, made 
prior to the date of the making of a loan by the Farm Security Ad- 
ministration it would appear that the right of set-off would not be 
available to the Farm Security Administration as against the assignee 
of moneys due under the contract assigned. While an assignee ac- 
quires no greater rights through an assignment than his assignor had 
at the time of the assignment, and takes the assignment subject to any 
existing right of set-off, his rights under the assignment are not 
affected by independent claims subsequently accruing in favor of the 
Government against his assignor. That is to say, a debtor cannot 
set off rights acquired under other transactions subsequent to the date 
of receipt of notice of a valid assignment. See Withers v. Greene, 
9 How. 213, 222; Fastern Tube Co. v. Harrison, 140 F. 519; First State 
Bank v. Pure Van Pipe Line Co., 77 F. (2d) 820; First National Bank 
v. Perris Irrigation Dist., 40 P. 45; Board of Education v. State, 46 
P. (2d) 325; 57 Corpus Juris 486. 
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There is noted your statement that— 


* * * Tt is assumed, of course, that the right of set-off will be available 
to the Government where the loan by the Farm Security Administration is 
made prior to the filing of an assignment by a third party. 

Your letter does not set forth the terms and conditions under 
which the loans will be made but your assumption with respect to 
the right of set-off where the loan is made prior to an assignment 
is not necessarily correct. As stated above, an assignee takes an 
assignment subject to existing set-offs but the courts have held gen- 
erally that the right to set-off must have matured prior to the 
assignment, that is, that it must have been an actionable right against 
the assignor at the time of the assignment. See McMann v. Wilcow 
Oil & Gas Co., 250 P. 780, wherein the court quoted and adopted 
the following principles: 

If, however, the assignment is made before the opposing demand becomes 
mature, and the latter does not thus become actually due and payable until 


after the transfer, the debtor's right of set-off is destroyed by the mere fact 
of the assignment * * 


Until a demand paar due, the set-off or counterclaim may be defeated 
by the assignment by the opposite party of his claim, though the latter be 
insolvent and his demand has not been payable when assigned. 

To the same effect see Board of Education v. State, supra, and United 
States Trust Co. v. Mendelson, 148 N. E. 745. 

In view of those principles it would not appear that the right 
of set-off would be available to the Farm Security Administration, 
as against an assignee, with respect to loans made prior to an assign- 
ment but which did not mature until after the assignment. 

It is to be noted that the Assignment of Claims Act of 1940 
permits assignments to “any Federal lending agency” provided, 
among other things, that “no claim shall be assigned if it arises 
under a contract which forbids such assignment.” Whether, in view 
thereof and of the principles of law stated above, the Farm Security 
Administration should take assignments of the “moneys due or to 
become due” under the contracts mentioned in your letter, in support 
of the loans, or whether such contracts should forbid assignments 
thereunder, in order fully to protect the interests of the United 
States, are matters for administrative determination. 


(A-81528) 


RENTAL AND SUBSISTENCE ALLOWANCES—DEPENDENTS—PROOF 
OF DEPENDENCY 


An officer claiming increased rental and subsistence allowances, under sections 
5 and 6 of the Joint Service Pay Act of June 10, 1922, on account of a depend- 
ent mother is required to prove his mother’s dependency, and the fact that 
she is a widow and residing with the officer is not, of itself, sufficient to estab- 
lish that she is in fact dependent on the officer for her chief support. Pro- 
cedure for establishing dependency, generally, discussed. 
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Since statements in affidavits submitted in support of claims by officers for in- 
creased rental and subsistence allowances on account of dependents are 
ew parte representations, omissions, inconsistencies, and contradictions are 
necessarily construed most strongly against the person presenting such 
representations. 


Assistant Comptroller General Elliott to Lt. Col. W. M. Dixon, United States 
Army, February 20, 1941: 

There has been considered your request of January 15, 1941, for 
reconsideration of the audit action in withholding credit in your 
accounts for payments of allowances as an officer with dependents 
(mother) to Capt. Elbert Macby Barron, J. A. G. D., Reserves, on 
vouchers No. 10554 for the period January 2 to 31, 1940, and No. 11416 
for the month of February, 1940. In the Audit Division Notice of 
Exception it was stated that the voucher and papers presented to this 
office in support of the claim for credit did not establish that the mother 
of Captain Barron was in fact dependent on him for her chief support. 
By response of November 20, 1940, you forwarded another affidavit of 
the mother, executed November 12, 1940, in further support of the pay- 
ments, stating that Captain Barron had advised you that the mother is, 
and has been almost wholly, dependent upon him for support and main- 
tenance since 1926, the year of the death of his father. In your letter 
of January 15, 1941, you state that inasmuch as payments of increased 
allowances are being withheld pending action in the audit, you request 
advice whether the additional affidavit gave sufficient information to 
pass the accounts to credit. 

Paragraph 29 of War Department Special Orders No. 294, dated 
December 19, 1939, placed the officer on active duty January 2, 1940, 
and directed his relief therefrom June 30, 1940. 

The affidavits show the mother is a widow, 78 years of age; that 
she resides with the officer and is supported by him, and it appears 


both the officer and yourself believe that to be sufficient to warrant 
the payment. Such facts, if the mother is otherwise clearly shown 


to be without substantial property or income, have been considered 
sufficient to warrant payment, especially in the case of a Reserve 
officer whose own affidavit shows that in civil life he is in receipt 
of an income sufficient to maintain his mother and himself. But 
the fact of being a widow and residing with the claiming officer is 
not, of itself, sufficient to establish that the mother is in fact de- 
pendent on the officer for her chief support, unless it clearly appears 
otherwise that she is in fact dependent, as the conditions indicated 
may exist where a mother is possessed of substantial property or is 
in receipt of an adequate income for her own support. 

The incompleteness of the affidavits in this case suggests that 
possibly there is a misapprehension on the part of some officers as to 
what is required by the statute—that in some way it is the mother’s 
claim and that her lack of knowledge or failure to state her situation 
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with clearness places a burden on this office to act, or independently 
to ascertain the true conditions. Before the averments in this case 
are discussed the requirements of the law and its interpretation will 
first be considered. 

Sections 5 and 6 (as amended) of the Joint Service Pay Act of 
June 10, 1922, 42 Stat. 628, 37 U. S. C. 9 and 10, provide a subsistence 
allowance payable in greater amounts to officers (except second lieu- 
tenants) with dependents than to officers without dependents and a 
rental allowance payable in greater amounts to officers with depend- 
ents (except second lieutenants), and under different conditions, than 
to officers without dependents. The original section 4 of the act, 37 
U. S. C. 8, defines dependents as follows: 

That the term “dependent” as used in the succeeding sections of this Act 
shall include at all times and in all places a lawful wife and unmarried children 
under twenty-one years of age. It shall also include the mother of the officer 
provided she is in fact dependent on him for her chief support. 

The act was subsequently amended as to children by the act of 
February 21, 1929, 45 Stat. 1254, 37 U. S. C. 8-a and 21-a, by defining 
the term “children” as meaning legitimate children, stepchildren or 
adopted children and requiring that they be “in fact dependent upon 
the person claiming dependency allowance.” The act in this respect 
was preceded by the act of April 16, 1918, 40 Stat. 530, which author- 
ized, during the then existing emergency, the assignment of public 
quarters for the dependents therein named or the payment of commu- 
tation of quarters, heat and light to an officer on field duty or on ac- 
tive duty without the territorial jurisdiction of the United States, 
who maintained a place of abode for a wife, child, or dependent par- 
ent. The Comptroller of the Treasury in decision of May 14, 1918, 24 
Comp. Dec. 681, authorized payment of this allowance on the officer’s 
certificate attached to his pay account showing the full name and post 
office address of each person for the maintenance of whom the com- 
mutation is claimed, the exact degree of relationship of such person 
to the officer and, if a dependent parent, that the officer actually and 
necessarily contributed regularly more than one-half of the cost of 
a reasonable living to the parent. Abuses having come to attention 
under this statute (see 2 Comp. Gen. 41, where there are cited de- 
cisions of April 6, 1922, 8 MS. Comp. Gen. 321, and June 1, 1922, 
10 MS. Comp. Gen. 107), in the consideration of the bill which be- 
came the act of June 10, 1922, 42 Stat. 625, a committee of officers 
from the six services affected by the bill submitted extensive obser- 
vations as to its effect. See Hearings before a Special Committee 
of the House of Representatives, Sixty-second Congress, second ses- 
sion, on H. R. 10972. At page 26 it was stated with respect to the 
requirement of the last sentence of section 4 of the bill as above 
quoted—“To come within the definition the mother must in fact be 
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dependent on the officer for her chief support, and this fact must be 
established.” 

Independently of this explanatory statement the language of the 
statutes shows plainly the officer must establish the facts necessary 
to support his claim. It is his claim, it is not the claim of the 
mother, and he must submit the proof necessary to establish it. This 
has been consistently required not only by this office but by the courts 
when the matter has come before the courts, and under both of the acts 
cited. For example, in the case of United States v. Bernard H. Wolter 
(see 4 Comp. Gen. 1047) in the United States District Court for the 
Eastern District of Virginia, a suit by the United States to recover 
payments made to Wolter on his certificate that he maintained an 
abode for his mother and contributed more than one-half of the cost 
of a reasonable living for her, both under the act of April 16, 1918, 
and the act of June 10, 1922, it was shown that the mother while 
confined in a State institution inherited some $6,000 and the court 
instructed the jury, as a matter of law, that the defendant’s mother 
was not dependant upon him for support and that he was not legally 
entitled to receive any of the allowances paid to him during the 
period subsequent to her inheritance, and directed the jury to so 
find. In United States v. Allen in the United States District Court 
for the Western District of Texas, it was shown that at the time 
the officer claimed and was paid on his certificate the allowances 
for a dependent mother, his father was a colonel in the Army draw- 
ing the pay and allowances of that grade, and judgment was entered 
for the United States, with interest at the rate of 6 percent, for 
the amounts procured by the officer on his certificates. In the Court 
of Claims proof is required in each case. For example, see Reyner 
v. United States, 68 Ct. Cls. 210; and Norris v. United States, id. 
719. See also 69 Ct, Cls. 65, 423, 472, 632, and 687, and cases 
reported in subsequent volumes of the reports of the Court of Claims. 
In Rieger v. United States, 69 Ct. Cls. 632, it was said at page 637, 
after quoting section 4 of the act: 

As was said by this court in Freeland v. United States, 64 C. Cls. 364: 

“It is difficult to standardize the facts which disclose a condition designated 
in the law as ‘chief support.’” 

Each case must stand upon its own particular facts. No hard and fast rule 
can be laid down arbitrarily fixing the value of property owned, or the amount 
of income received by a mother, as entirely determinative of the question of 
whether she is dependent within the meaning of the statute. 

We think the words “chief support” used in the statute should be given 
their ordinary and well-known meaning. “Chief” support means “main” sup- 
port or “principal” support. We think a mother is dependent for her “chief 
support” if some one else is required to furnish most, or the greater part, 
of the funds necessary for her reasonable support. 

In each of the cases of suits for these allowances by an officer 
claiming his mother is in fact dependent on him, it will be found 
by examination of any of the volumes of the Court of Claims reports, 
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that the court requires evidence to support the officer’s claim, and 
the court has found several cases in which the claimed dependency 
did not exist either as then claimed or for past periods where the 
Government filed a counterclaim. See for example, the following: 
Reyner v. United States, 68 Ct. Cls. 210; Griffin v. United States, 
74 Ct. Cls. 292; Odlin v. United States, 74 Ct. Cls. 633; Geer v. 
United States, 76 Ct. Cls. 259; Howard v. United States, 78 Ct. Cls. 
265; Whiting v. United States, 80 Ct. Cls. 662; Martin v. United 
States, 81 Ct. Cls. 622; McIntyre v. United States, 83 Ct. Cls. 701. 
Not only has this office and the courts—where the matter has been 
presented to the courts—required evidence of the fact of dependency, 
but the Congress has shown clearly that the officer must establish 
his right to the additional allowances by the submission of evidence 
entitling him thereto. In the act of May 26, 1926, 44 Stat. 654, 
validating payments on this account made in good faith by disburs- 
ing officers prior to July 1, 1923, under the acts of April 16, 1918, and 
June 10, 1922, the Congress authorized refundment to payees of 
collections made in a proviso of that act, the proviso concluding: 

* * * but this proviso shall not be applicable where the payee has 
admitted there was no dependency on him, or where he has refused to furnish 
evidence of the dependency, or where the payee has voluntarily refunded the 
payments in whole or in part, or has submitted no claim for the allowances in 
the nature of a protest against offset of his pay as refund of the payments. 

So, the submission by the officer of adequate evidence to establish 
his claim is necessary and has been required uniformly for over 
18 years; and the requirement that such evidence be submitted has 
been generally recognized without question. This office has pre- 
scribed in Standard Form 1037 a form of affidavit containing ques- 
tions on the essential features of the mother’s situation, which the 
mother is required to execute; but the submission of such affidavit 
is the officer’s evidence to establish his claim, and he is required on 
his voucher to certify that the situation shown in the affidavit of 
his mother—identified by date—which he submits to support his 
claim “is true and correct and so remains at this time.” 

Captain Barron first claimed allowances as an officer with de- 
pendents (mother) as a first lieutenant, Quartermaster Corps 
Reserve, for a period of active duty October 11 to October 24, 1936, 
when assigned to active duty under paragraph 8 of War Depart- 
ment Special Orders No. 222, dated September 18, 1936, his claim 
having been submitted to this office by Maj. S. R. Beard, Finance 
Department, United States Army. In that claim he did not com- 
plete paragraph 4 of the voucher to state his contributions to his 
mother nor to certify to the correctness of her affidavit therewith 
submitted. In his own affidavit of October 21, 1936—in a form 
required of Reserve officers on active duty who claim allowances 
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as an officer with dependents (mother)—he did not reply to question 
11 as to his salary in civil life, and in reply to question 12 as to 
his total income during the preceding calendar year he stated: 
“Impossible to give this without office records were available and 
without considerable calculation.” His mother’s affidavit executed 
October 16, 1936, in response to question 7 as to the employment of 
her husband since January 1, 1918, answered “deceased,” although 
it was otherwise shown on the form that the husband died July 8, 
1926. In answer to question 9 the mother showed she had a one- 
half interest in the home owned jointly with her son, Elbert M. 
Barron, acquired in 1904, having a value of $2,000 at the time of 
acquisition, and an undivided one-half interest in land owned jointly 
with her son acquired in 1919 and having a value at the date of 
acquisition of $3,000. In response to question 10 as to the taxes 
paid by the mother or her husband since January 1, 1918, the mother 
stated she had paid none but: 


All taxes on the above property and taxes of every character have been 
paid since the death of my husband, John M. Barron, in July of 1926, by my 
only child, Elbert M. Barron, the officer herein referred to. 

It should have been obvious to a lawyer—the claimant in this case 
is commissioned in the Judge Advocate General’s Department—that 
the purpose of this question was to check on the value of the property 
listed under other questions on the form. However, no information 
was given which would permit a check on the value of the real prop- 
erty owned as stated in other portions of the affidavit form. In reply 
to question 11 which requires, in the case of a deceased husband, that 
his occupation, profession, or trade followed immediately prior to 
death be shown, the mother stated as to her deceased husband “(3) 
Profession, Farmer”; and in response to that portion of the question 
requiring the names of the persons to whom the estate, including life 
insurance, was distributed, giving the value and character of property 
going to each, the mother stated : 

* * * (5) Rilla Barron, his surviving widow, and son, Elbert M. 

Barron, only surviving child of said marriage. All property has been held jointly 
without any division thereof by the two said heirs and is as hereinabove set forth. 
Value at present less than $15,000.00 and no net income has been derived from it in 
many years. 
In response to question 12 as to the names and addresses of her children, 
their ages, occupation, marital condition and gross income during the 
preceding 12 months, the mother showed only the claiming officer and as 
to his income stated “unknown to affiant.” 

It will be observed the value of the property in the estate was 
shown “at present” that is, 1936, as less than $15,000. If that was 
the reasonable value of the property in 1926, when the husband died, 
it should have been so stated. In answer to question 20, the mother 
showed she had a one-half interest in the home and the same interest 
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in 320 acres of land in Hale County, Tex., having a combined value of 
$5,000 with an encumbrance of $2,000 on the land in Hale County, 
apparently the value shown being of her interest only. In answer 
to question 21 the mother showed the value of tangible personal prop- 
erty then owned by affiant as $5,000, and in answer to question 22 the 
value of all intangible personal property “bank deposits, investments, 
etc.,” then owned by affiant as “None.” By letter on November 18, 
1936, Major Beard (the disbursing officer) was informed the presenta- 
tion made did not establish that the officer was in fact the chief support 
of his mother. From what has been heretofore stated, it is apparent 
there was no clear showing as to the property owned by the mother nor 
the income of the officer in civil life, his own answers and the answers of 
the mother in the affidavit—probably prepared by him—tending to 
show a purpose to avoid giving the essential information required to 
establish his claim. 

Presumably the officer was informed by Major Beard that his 
claim for the increased allowances had not been established, but not- 
withstanding that fact, when he was called to active duty effective 
January 2, 1940, he presented to you his own and his mother’s 
affidavits both executed January 11, 1940, and on that basis you paid 
him the increased allowances for the months of January and February 
1940. In his own affidavit in connection with these vouchers in 
response to question 11, the officer states his salary as a captain, 
J. A. G. D., Reserve, on active duty, a matter that is well known to 
this office and not required to be given by the claiming officer, whereas 
what was desired, as should be obvious, was his salary in civil life; as 
to his total income during the preceding calendar year, that is, 1939, 
he stated “Approximately 5,000.00.” Definite information, not 
approximations, are called for in the forms of affidavit. In the 
answer to question 7 of the mother’s affidavit, contrary to the implica- 
tions contained in the mother’s answer to questions 7 and 11 of the 
affidavit of October 16, 1936, she showed her husband was employed, 
from January 1, 1918, to the time of his death, as manager of the 
Planters Gin Corporation of Van Alstyne, Tex., at a salary of $150 
per month. In answer to question 8, which requires the gross income 
of the affiant for 5 calendar years preceding the date of the affidavit, 
there is typed above the blanks the statement “Necessarily this is given 
from income tax returns of my son for the calendar years mentioned,” 
and in parenthesis under details of affiant’s gross income from busi- 
ness, occupation, officer son, and all other sources, including gifts, it 
is stated “(I know nothing concerning the income of my son except 
what he tells me).” In the “Total” columns under the portion of 
the question designed to secure a statement of the husband’s gross 
income, totals are inserted for 1935, $2,934.28; 1936, $3,891.27; 1937, 
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$4,494; 1938, $4,777.68; and for 1939, “will approximate $5,000.00 
(tax not yet finally computed for 1939, and cannot be at this time).” 
This question does not ask for the gross income of the son, it asks 
for the gross income of the affiant, the mother. That information was 
not given. In answer to question 9, the mother shows she acquired 
in 1926, upon the death of her husband, a one-half interest in the 
residence at Van Alstyne, Tex., of a value of about $5,000. The land 
in Hale County, Tex., is not mentioned and the mother answers “Yes” 
to the following portion of question 9: 

Does the above include all stocks, bonds, mortgages, or other intangible property 
of which you and husband, each or both, were the legal or beneficial owners or in 
which either of you had or have a beneficial interest? 

Apparently the then value of the property was given, not its value at 
date of acquisition by the husband. 

In answer to question 10 as to taxes paid, the mother again states 
that these have been paid by her son but that they “consist solely of 
local, State and county property taxes and aggregate about forty 
dollars per year.” In answer to question 11, the mother states the 
husband’s occupation immediately prior to death was manager of the 
Planters Gin Corporation of Van Alstyne, and that: 

* * * All of his property consisting of the realty mentioned above [resi- 
dence only, 320 acres in Hale County not mentioned] and about one thousand 
dollars in life insurance passed to me and my only child, Elbert M. Barron, 
together with other personal property described herein. 

Under question 12 the mother states the gross income of her son as 
“about $5,000.00 per annum.” Under question 20, the mother shows 
the only property owned by her is the undivided one-half interest in 
the house in Van Alstyne, estimated to have a total value of $2,000. 
In answer to question 21, as to tangible personal property owned by 
affiant, she shows “about $1,000.00 one-half interest in $2,000 in prom- 
issory notes held jointly with my son which bear 6 percent interest 
per annum,” and in answer to question 22 as to the value of all intangi- 
ble personal property, bank deposits, investments, etc., now owned by 
the affiant, the mother answers “About $900.00 in cash, furniture, 
stocks, etc.” In answer to question 23, as to her net income, the 
mother states: “Of course, I will receive about $60.00 per annum in 
interest from my interest on the notes referred to above, in case the 
interest is paid.” 

It will be observed that there was a departure in this affidavit from 
the statements made in the affidavit of October 16, 1936; that, ap- 
parently, under paragraph 9 the Hale County land was omitted and 
there was omitted, also, any reference to the notes or to the stocks 
(question 22) ; and that the tangible personal property of $5,000 in the 
affidavit of October 16, 1936, was not mentioned but intangible per- 
sonal property was included under that question. 
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With your reply of November 20, 1940, you submitted another 
affidavit of the mother executed November 12, 1940. The same answer 
was made to question 8 in this affidavit as in the one of January 11, 
1940. The same inconsistencies and incompletenesses are contained in 
the answer to question 9, the same lack of information as to the taxes 
paid is contained in answer to question 10, in question 12 the same 
approximation is made as to the salary of her son, and in answer 
to question 21 the value of tangible personal property then owned 
by the affiant is shown as “about $1,000 [apparently—as it is in a 
column above the question] my one-half interest” [the answer thus 
continues] “and (b) son jointly $2,000.00.” It is rather difficult to 
determine just what the answer is and it is possible the real prop- 
erty—otherwise described in the affidavit and of the claimed value 
of $2,000—was intended under this heading. The answer to question 
22 requires a statement of the value of intangible personal property 
(bank deposits, investments, etc.) then owned by the affiant and is 
answered “$900.00 including one-half interest in $1,157.61 in 
promissory notes held jointly with my son.” 

It will be observed the information as to property and income of 
the mother cannot be determined from the various answers made. 
It is an ex parte representation, and omissions, inconsistencies and 
contradictions are necessarily construed most strongly against the 
person presenting such representations for the allowance of a claim. 
The officer being a lawyer in civil life, it may be presumed he prepared 
the affidavits for his mother. These affidavits were to support his 
claim, but, as to some material matters, it appears the mother knows 
nothing. It has been heretofore pointed out that the absence of 
information will not warrant a determination favorable to the claim- 
ant. The affidavit form contains simple questions, technical language 
being used only with respect to the ownership of property and that 
language has been necessary to distinguish different forms of property. 
[t is possible that allowance may be made for inaccuracies in answer 
to such questions in some cases where laymen are formulating answers 
thereto, but no such consideration may be shown in that respect where 
the officer claiming is a lawyer and he has presented the affidavits of 
his mother to establish his claim. 

The exceptions heretofore taken to the payments by you in this case 
necessarily must be adhered to, but nothwithstanding the failure to 
supply the essential information as to the property and income of the 
officer’s mother as heretofore furnished by the officer, if he will now 
furnish an affidavit of his mother on which these matters are clearly 
and definitely stated, with such explanation as he may care to submit 
for such past contradictions and inaccuracies as have been called to 
attention, the matter will be further considered. However, the officer 
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should understand that the matter will be determined on an ew parte 
presentation by him and that the utmost good faith is required by him 
in making such a presentation. 


(B-14891) 
PAY—ACTIVE DUTY—NATIONAL GUARD 


An officer of the National Guard ordered into the service of the United States 
pursuant to Public Resolution No. 96 of August 27, 1940, is entitled to pay 
as established by section 3 of the Joint Service Pay Adjustment Act, as 
amended, whether he is considered as being in Federal service under 
section 38 or under section 111 of the National Defense Act. 


Assistant Comptroller General Elliott to the Secretary of War, February 20, 
1941: 


I have your letter of February 7, 1941, as follows: 


In connection with payments now being made to officers of the National 
Guard ordered into the Federal service under the provisions of Public Resolu- 
tion No. 96 of the 76th Congress approved August 27, 1940, several questions 
have arisen on which your decision is requested in order that the War Depart- 
ment may appropriately instruct finance officers making such payments. 

At the present time officers of the National Guard ordered into the Federal 
service under the provisions of the above cited resolution are receiving as 
base pay the pay of the pay periods, and the longevity pay as specified in 
section 3 of the Pay Readjustment Act of June 10, 1922 (42 Stat. 627; 37 
U. S. C. 7), which provides for the pay of officers of the National Guard and 
Reserve forces when authorized by law to receive Federal pay. 

National Guard officers are paid as indicated above for the following reasons: 

a. Executive Orders issued from time to time, by virtue of the authority 
contained in Public Resolution No. 96 of the 76th Congress, approved August 
27, 1940, and in the National Defense Act of 1916, as amended, have ordered 
National Guard officers into the Federal service as members of designated 
units. 

b. Section 2 of Public Resolution No. 96, supra, reads as follows: 

“All National Guard, Reserve, and retired personnel ordered into the active 
military service of the United States under the foregoing special authority, 
shall from the dates on which they are respectively required by such order 
to report for duty in such service, be subject to the respective laws and regu- 
lations relating to enlistments, reenlistments, employment, conduct, rights, 
and privileges, and discharge of such personnel in such service to the same 
extent in all particulars as if they had been ordered into such service under 
existing general statutory authorizations.” [Italics supplied.] 

c. In enacting Public Resolution No. 96, supra, the Congress manifestly obvi- 
ated the necessity of a declaration of an emergency by Congress as a condition 
precedent to the ordering of the National Guard into active military service 
of the United States as provided in section 111 of the National Defense Act. 
Since section 111 of the National Defense Act is the only “existing general 
statutory authority” which provides for the induction into the active military 
service of the United States of the “units and members thereof” of the Na- 
tional Guard, it is considered as controlling in the present situation. This sec- 
tion provides that “officers and enlisted men while in the service of the United 
States under the terms of this section shall receive the pay and allowances 
provided by law for officers and enlisted men of the Reserve forces when 
ordered to active duty * * *.” 

d. Section 3 of the Pay Readjustment Act of 1922, cited above, provides for 
the pay of officers of the National Guard when authorized by law to receive 
Federal pay and specifically fixes the pay period, the pay of which they shall 
receive, regardless of length of service. 

A question has recently arisen, however, as to whether for pay purposes 
officers of the National Guard, ordered into the Federal service under the 
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provisions of Public Resolution No. 96, supra, should be viewed as having been 
ordered into such service under the provisions of section 38 of the National 
Defense Act of 1916, as amended, which provides that the National Guard 
officers when on active duty with the Army of the United States under the 
conditions of said section shall receive the same pay and allowances as an 
officer of the Regular Army of the same grade and length of active service, 
which provision of law, if applicable, may entitle such officers to pay-period 
pay based on length of service and other conditions. 

Since the basis of payments as prescribed in section 3 of the Pay Readjust- 
ment Act and in section 38 of the National Defense Act are materially different, 
your decision is requested on the following questions: 

a. Are the officers of the National Guard ordered into Federal service under 
the provisions of Public Resolution No. 96 of the 76th Congress, approved Au- 
gust 27, 1940, entitled to pay of the pay periods which relate to their rank 
without regard to length of service or other conditions as provided in section 
3 of the Joint Service Pay Act of June 10, 1922, 42 Stat. 627, or are such 
officers entitled to pay, that is, base pay, pay-period pay, and longevity pay, on 
the same basis as officers of the Regular Army as prescribed in section 38 of 
the National Defense Act? 

b. If entitled to pay on the same basis as officers of the Regular Army as pro- 
vided in section 38 of the National Defense Act of 1916, as amended, may such 
National Guard officers while in the Federal service under the conditions above 
stated count their non-Federal National Guard Service for pay period purposes 
as well as for increases of pay on account of longevity? 

Your early decision is requested. 

Prior to the act of June 10, 1922, 42 Stat. 625, title 37 of the United 
States Code, officers of the Nationa] Guard and of the Officers’ Reserve 
Corps when entitled to receive the Federal pay of their grades were 
entitled to the same pay as officers of the Regular Army; and prior 
to the act of June 3, 1916, 39 Stat. 166, officers of the Organized 
Militia were entitled to longevity increase of pay only for the same 
character of service as could be counted by officers of the Regular 
Army. See 23 Comp. Dec. 152. It was held that officers of the Na- 
tional Guard drafted into the service of the United States under 
section 111 of the National Defense Act of June 3, 1916, were entitled 
to count their State National Guard service for longevity increase of 
pay, 24 Comp. Dec. 121, but that an officer coming into the service 
of the United States other than by draft under section 111 of the 
National Defense Act was not entitled to count National Guard State 
service for longevity increase of pay. 24 Comp. Dec. 560. See, 
however, the act of July 9, 1918, 40 Stat. 875. 

By the act of June 10, 1922, the base pay of officers of the six serv- 
ices named in the title of the act, inclusive of the Regular Army of 
the United States, was fixed with respect both to grade and length 
of service; for example, the pay of the sixth period, $4,000 per annum, 
is payable to colonels who have completed 26 years of service and to 
lieutenant colonels who have completed 30 years of service; the pay 
of the fifth period, $3,500, is payable to colonels who are not entitled 
to the pay of the sixth period, to lieutenant colonels who have com- 
pleted 20 years of service and to majors who have completed 28 years 
of service; the pay of the fourth period, $3,000, is payable to lieu- 
tenant colonels who are not entitled to the pay of the fifth or sixth 
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period, to majors who have completed 14 years of service and to 
captains who have completed 17 years of service; the pay of the third 
period, $2,400, is payable to majors who are not entitled to the pay 
of the fourth, fifth, or sixth period, to captains who have completed 
7 years of service and to first lieutenants who have completed 10 years 
of service; the pay of the second period, $2,000, is payable to captains 
who are not entitled to the pay of the third or fourth period, to first 
lieutenants who have completed 3 years of service and to second lieu- 
tenants who have completed 5 years of service; and the pay of the 
first period, $1,500, is payable to all other officers whose pay is pro- 
vided in section 1 of that act. The tenth paragraph of section 1 pro- 
vides for a longevity increase of pay of 5 percent for each period of 3 
years of service up to 30 years. The section provides, also, that for 
all officers appointed on and after July 1, 1922, no service shall be 
counted for purposes of pay except actual commissioned service under 
a Federal appointment and commissioned service in the National 
Guard when called out by order of the President; but for officers in 
the service on June 30, 1922, it was provided that all service then 
counted for longevity increase of pay should be included, and, as to 
such officers in the service on June 30, 1922, it specifically provided 
for counting 75 per centum of the time the officer held a commission 
as an officer in the Organized Militia between January 21, 1903, and 
July 1, 1916, or in the National Guard, and certain Naval Reserve 
service. Section 3 of the act, as amended by the act of May 31, 1924, 
43 Stat. 250, 37 U. S. C. 7, provides: 

That when officers of the National Guard or of the reserve forces of any 
of the services mentioned in the title of this act are authorized by law to receive 
Federal pay, those serving in grades corresponding to those of colonel, lieutenant 
colonel, major, captain, first lieutenant, and second lieutenant of the Army shall 
receive the pay of the sixth, fifth, fourth, third, second, and first periods, 
respectively. Such officers whenever entitled to Federal pay, except armory drill 
and administrative function pay, shall receive as longevity pay, in addition to 
base pay provided but not exceeding the maximum pay prescribed by law, an 
increase thereof at the per centum and time rates up to thirty years provided 
in the tenth paragraph of section 1. In computing the increase of pay for each 
period of three years’ service, such officers shall be credited with full time for 
all periods during which they have held commissions as officers of any of the 
services mentioned in the title of this act, or in the Organized Militia prior to 
July 1, 1916, or in the National Guard, or in the Naval Militia, or in the National 
Naval Volunteers, or in the Naval Reserve Force or Marine Corps Reserve Force, 
when confirmed in grade and qualified for all general service, with full time for all 
periods during which they have performed active duty under reserve commissions, 
and with one-half time for all other periods during which they have held reserve 
commissions. 

It will be observed the provision for counting service in this section 
is limited to longevity increase of pay, period or base pay having 
been therein otherwise provided. 

Prior to the enactment of the Joint Service Pay Adjustment Act 
of June 10, 1922, the National Defense Act had been amended in 








472 DECISIONS OF THE COMPTROLLER GENERAL 
various respects by the act of June 4, 1920, and section 32 of that act, 
41 Stat. 775, added section 37a, as follows: 

To the extent provided for from time to time by appropriations for this specific 

purpose, the President may order reserve officers to active duty at any time and 
for any period; but except in time of a national emergency expressly declared 
by Congress, no reserve officer shall be employed on active duty for more than 
fifteen days in any calendar year without his own consent. A reserve officer 
shall not be entitled to pay and allowances except when on active duty. When 
on active duty he shall receive the same pay and allowances as an officer of 
the Regular Army of the same grade and length of active service, and mileage 
from his home to his first station and from his last station to his home, but shall 
not be entitled to retirement or retired pay. 
This provision, which gives the same pay and allowances as an officer 
of the Regular Army of the same grade and length of active service 
would receive, was necessarily amended by section 3 of the act of June 
10, 1922, see 10 U.S. C. 361, 362, and 363. 

Section 38 of the National Defense Act was omitted in the amend- 
ment of the National Defense Act in 1920 by section 31 of that act, 
41 Stat. 775; the section was reenacted by the act of June 6, 1924, 43 
Stat. 470, to provide, among other things, that officers of the National 
Guard federally recognized as such who were appointed as reserve 
officers under section 37 of the act should be appointed for the period 
during which recognition should continue in effect, and in time of 
peace were to be governed by such special regulations appropriate for 
that class of reserve officers as the Secretary of War might prescribe. 
The section was further amended by section 4 of the act of June 15, 
1933, 48 Stat. 155, to give to officers of the National Guard a status as 
reserve officers and directed that they should be commissioned as such 
in the Army of the United States, but did not specifically provide, 
generally, for their being called to active duty as had been provided 
for reserve officers generally by section 37a of the National Defense 
Act. By the act of June i9, 1935, 49 Stat. 391; 32 U. S. C. 81c, this sec- 
tion, as amended in 1933, was further amended by insertion of a para- 
graph, which was an adaptation of the language of section 37a of the 
National Defense Act, as follows: 
To the extent provided for from time to time by appropriations for this 
specific purpose, the President may order officers of the National Guard of the 
United States to active duty in an emergency at any time and for the period 
thereof: Provided, That, except in time of a national emergency expressly 
declared by Congress, no officer of the National Guard of the United States 
shall be employed on active duty for more than fifteen days in any calendar year 
without his own consent. When on such active duty an officer of the National 
Guard of the United States shall receive the same pay and allowances as an 
officer of the Regular Army of the same grade and length of active service, and 
mileage from his home to his first station and from his last station to his home, 
but shall not be entitled to retirement or retired pay. 

A comparison of this provision with the provisions of section 37a 
shows that the language as to reserve officers generally was merely 
adapted to the National Guard, and that otherwise the language as 
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carried in section 37a was not changed. Senate Report No. 635, Sev- 
enty-fourth Congress, first session, makes plain that this was only in- 
tended to clarify the provisions contained in the act of June 15, 1933. 
Obviously, as the provision was to clarify the former enactment to se- 
cure as to National Guard officers identically the same authority as had 
been provided for reserve officers generally, there was no purpose to 
establish a different rate of pay than that in effect for officers of the 
National Guard and the reserves when entitled to the Federal pay of 
their grades under section 3 of the Joint Service Pay Adjustment Act. 
This is made clear by section 111 of the act as amended by section 18 
of the act of June 15, 1933, 48 Stat. 160, 32 U. S. C. 81, wherein it was 
specifically provided that officers of the National Guard coming into 
the service of the United States under the provisions of that section 
“shall receive the pay and allowances provided by law for offi- 
cers * * * of the reserve forces when ordered to active duty.” 
There can be no doubt there was no purpose to create a disparity in pay 
between an officer of the National Guard ordered into the service of 
the United States under section 111, normally with his unit, and one 
ordered into such service individually under section 38 of the National 
Defense Act. In copying the language of the statute as to the Offi- 
cers’ Reserve Corps, to wit, 37a—which had been amended by the 
provision of section 3 of the Joint Service Pay Adjustment Act—the 
intent was to carry into that amendment of section 38 the same pro- 
vision as then existing under section 37a for reserve officers, generally, 
including the pay provided by section 3 of the Joint Service Pay 
Adjustment Act. 

Accordingly, it would appear to be clear that whether National 
Guard officers are in the service of the United States under section 
38 or under section 111 of the National Defense Act, they are en- 
titled to the pay provided for the National Guard and the reserve 
forces in section 3 of the Joint Service Pay Adjustment Act. There- 
fore, your first question is answered by saying officers of the National 
Guard are entitled to the pay of the period corresponding to their 
rank as fixed in section 3 of the Joint Service Pay Adjustment Act 
without regard to their length of service. In view of that answer 
to the first question an answer to your second question is not neces- 
sary. However, it is proper to point out that if the provision as to 
pay contained in section 38 of the National Defense Act were literally 
followed the officer would not be entitled to any of the benefits of 
section 3 of the Joint Service Pay, Adjustment Act, but would be 
entitled to the same pay as provided for officers of the Regular 
Army of the same grade and length of service as fixed by section 1 
of that act, and in most, if not all, cases such a holding would 


be to the disadvantage of the National Guard officer, for clearly 
405635"—41—-82 
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he would not be entitled to the same pay as a Regular officer of 
the same grade and length of service and, also, entitled to benefits 
as to counting service as contained in section 3 of the act, because a 
Regular Army officer would not be entitled to count such service. 
The same pay and allowances as an officer of the Regular Army of 
the same grade and length of service would necessarily be the same 
and not some other pay. This lends further support to the view that 
whether an officer of the National Guard is in the service of the 
United States under section 38 or under section 111 of the National 
Defense Act he is entitled to the pay specifically provided for officers 
of the National Guard when authorized by law to receive Federal 
pay as established by section 3 of the Joint Service Pay Adjustment 
Act. 


(B-14817) 


RETIREMENT—CIVILIAN—ANNUITIES—FORM OF—EMPLOYEE’S 
ELECTION TO CHANGE AFTER RETIREMENT 


The Civil Service Retirement Act, as amended, grants to an employee only 
one right of election between the different forms of retirement annuity 
and does not authorize a former employee to cancel the election on which 
his claim for annuity was finally adjudicated and make a different election 
after such adjudication, notwithstanding that no annuity checks may have 
been received by him. 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, February 21, 1941: 


I have your letter of January 31, 1941 (file CSA-108576), as 
follows: 


There has been presented to this Commission, through the office of the 
Honorable Peter G. Gerry, United States Senate, a question concerning the 
proper action to be taken in the case of Mr. James P. McMahon, a former 
employee of the Post Office Department. 

In his application for annuity Mr. McMahon elected to receive an increased 
life annuity carrying with it upon his death a forfeiture of any unexpended 
portion of his individual account in the retirement fund. In accordance with 
the Commission’s policy in such cases and before adjudicating his claim under 
this election this office advised claimant of the rate payable under this for- 
feiture plan as compared with the rate allowable under the regular life annuity 
option. In response to such advice Mr. McMahon advised the Commission by 
letter dated January 1, 1941, as follows: 

“I am in receipt of your communication of Dec. 20. In my original applica- 
tion for retirement I stated that I chose the Forfeiture plan which as your 
communication states entitles me to $1,231.08 per annum. There is no disposition 
on my part to alter that choice. 

“Will you please, at your earliest convenience, send me a check for the amount 
due me for the two months beginning Nov. 1, and ending Dec. 81. May I expect 
an immediate reply?” 

Based upon such advice this Commission, under date of January 7, 1941, 
finally approved Mr. McMahon's annuity claim for allowance, and certificate 
evidencing such action was issued the following day and mailed him at the 
eddress given in his application. In view of the informal protest received 
from Senator Gerry on January 10, 1941, no payment of annuity has gone 
forward to him from the Treasury Department. 

The Commission's practice heretofore has been to hold that when an election 
has been made at the time of retirement as between the forfeiture and non- 
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forfeiture annuity, with the employee in full possession of all material facts, 
and the claim is finally approved based on such election, no change may later 
be made regardless of the reason therefor. We have not considered that receipt 
of the first annuity check by the former employee is a necessary element to 
bind the annuitant to the plan previously elected by him and finally approved 
by the Commission. 

It may be stated that in our opinion authority for this practice may be found 
in a decision of the Comptroller General under date of October 7, 1932 (A 42415) 
in which it was held that the line of demarcation between an individual’s transi- 
tion from employee to annuitant is the date of final approval of the annuity 
claim. This decision is considered as interpretative of the requirement of section 
4 of the act of May 29, 1930, providing that the election by an employee of 
forfeiture or nonforfeiture annuity is to be made “at the time of his retirement.” 
The decision of October 7, 1932, was made by the Comptroller General to the 
Administrator of Veterans’ Affairs. Following receipt of said decision, the 
Solicitor of the Veterans’ Administration held that the phrase “final approval” 
meant the approval of the claim by the legal reviewer. 

We would appreciate your reviewing this question and supplying us with 
a decision on the point of whether or not, in the light of the law and the 
decision of October 7, 1932, there remains in the employee the right of election 
once the case has been finally approved by the legal reviewer. 


Section 4 of the Retirement Act of May 29, 1930, 46 Stat. 472, and 
as amended by section 2 of the act of August 4, 1939, 53 Stat. 1201, 
contains a provision as follows: 

(c) Any employee at the time of his retirement may elect to receive, in lieu 
of the life annuity herein described, an increased annuity of equivalent value 
which shall carry with it a proviso that no unexpended part of the principal 
upon the annuitant’s death shall be returned. 

Also, section 2 of the amended statute grants an election to an employee 
“at the time of his retirement” to receive a reduced annuity during 
his lifetime and the lifetime of a surviving designated beneficiary. 

Thus, the retirement act fixes a definite time for the exercise of an 
election by an employee between the different forms of annuity; that 
is, “at the time of his retirement.” Under the practice of the Civil 
Service Commission the time of retirement has been administratively 
determined to be the date the claim for annuity has been finally ap- 
proved or adjudicated by the Commission. On page 20 of the publica- 
tion of the Commission entitled “The Civil Service Retirement Act 
With Annotations and Regulations” appears the following: 


Election between life and forfeiture annuity—An applicant for retirement 
should be informed of the practical effect of the operation of the two plans of 
annuity—life and forfeiture—since after an annuity is granted, it will not be 

to another form. 


In decision of July 1, 1931, 11 Comp, Gen. 1, it was held as follows 
(quoting from the syllabus) : 


When there is pending an application for disability retirement under section 
6 of the civil retirement act of May 29, 1930, 46 Stat. 472, no administrative action 
should be taken to separate the employee from the service solely because of dis- 
ability or to prevent the employee from rendering service, until the final decision 
of the Bureau of Pensions and/or the Administrator of Veterans’ Affairs is 
rendered, which decision will fix the effective date of the retirement, the change 
from active status to retirement status for pay purposes to be continuous in so 
far as possible and in accordance with the act of April 23, 1980, 46 Stat. 253, 
establishing the first of a month as a uniform retirement date. 


See, also, 12 Comp. Gen. 54. 
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In the decision of this office cited in your letter, namely, A-42415, 
dated October 7, 1982, there was involved the case of an employee 
who died prior to the adjudication of his claim for an annuity and 
the question therein asked, “Is an election to receive increased an- 
nuity made at time of application an election made at time of retire- 
ment within the meaning of section 4 of the act?,” was, in effect, 
answered in the negative, the decision having stated that “there can be 
no retirement and no payment of an annuity or right to payment of an 
annuity until the eligibility of the applicant has been finally deter- 
mined and the claim finally adjudicated.” 

Also, in decision of September 9, 1939, 19 Comp. Gen. 340, involv- 
ing the right of election to make deposits in the retirement fund 
covering past service under the provisions of section 9 of the Retire- 
ment Act, the following question and answer were stated : 

Question : 


Since the retirement law provides only for the making of such deposit by 
employees, may a person after the adjudication of his annuity claim elect to 
make such deposit, or is the exercise of such election barred by the action of 
adjudication? Such election has been permitted throughout the entire opera- 
tion of the retirement law, and the Assistant Secretary’s decision in the Weston 
case, a copy of which is enclosed, would authorize and affirm such procedure. 


Answer: 


However that may be, there seems to have been overlooked in the cited opin- 
ion of the Assistant Secretary of the Interior the fact that the optional payment 
of retirement deductions for past service allowed by the provisions of section 9 
of the Retirement Act as originally enacted and as amended is applicable only 
to “employees,” the term specifically used in the statute, as distinguished from 
annuitants. When a civilian employee is retired and is in receipt of a retire- 
ment annuity he ceases to be an employee for any purpose, but is an annuitant. 
The amount of the annuity is properly for computation under the terms of 
section 4 of the statute upon the length of service and on the amount to the 
employee's credit in the retirement fund at date of retirement. The view that 
‘the employee’s share of the annuity is for computation upon the basis of the 
amount to his credit when he retires—or at least when his claim is adjudicated 
and prior to the commencement of the annuity—is strengthened by the pro- 
visions of section 12 (b) of the act that interest is not computed for periods the 
employee is not in the service and, also, by the terms of section 10 of the act 
as amended by the act of August 4, 1939, Public, No. 263, effective January 1, 
1940, authorizing voluntary deposits of additional amounts in the retirement 
fund and providing that such “amount together with interest thereon at 3 per 
centum per annum compounded as of June 30 of each year, shall, at the date of 
his retirement, be available to purchase,” an annuity. [Italicssupplied.] * * 

In answer to question 1, supra, you are advised that a person may not, aap 
the adjudication of his annuity claim, elect to make the deposits referred to, 
the exercise of such election being barred by the action of adjudication. * * * 


Thus, it will be seen that both by the practice and regulations of the 
Civil Service Commission and the decisions of this office the time an 
employee retires has been determined to be the date of the final 
approval or adjudication of the annuity claim—not the issuance or 
payment of the first annuity check which follows merely as a routine 
ministerial process after final adjudication of the claim. Regarding 
the effect of the regulations of the Civil Service Commission under 
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the Retirement Act reference is made to the case, Jn re Dickerson’s 
Estate, 1938, 300 N. Y. S. 748, 165 Misc. 230. See, also, 18 Comp. Gen. 
910. Compare 17 Comp. Gen. 644, involving the right of election to 
receive retirement annuity or disability compensation under the Em- 
ployees’ Compensation Act, which right or option may be exercised 
under the terms of the statute at any time during the life of the 
annuitant, but which, once exercised, may not be changed. 

The statute grants only one right of election between the different 
forms of annuity and does not authorize a former employee to cancel 
the election on which his claim for annuity was finally adjudicated 
and make a different election after such adjudication, notwithstanding 
that no annuity checks may have actually been received by him under 
the certificate of annuity issued to him. 

The question presented is answered accordingly. 


(B-14830) 
CONTRACTS—COST-PLUS—PAYMENTS—AUDIT REQUIREMENTS 


In the audit of vouchers covering payments under a War Department cost-plus-a- 
fixed-fee contract, a detailed schedule of the distribution of wages of “direct 
labor” personnel properly certified by a War Department field auditor, will 
be accepted in lieu of the contractor’s original pay rolls where only a small 
percentage of the contractor’s “direct labor” personnel engaged on the con- 
tract work will be employed exclusively on such work and it is the con- 
tractor’s practice to pay his employees in cash without requiring them to 
sign receipts. (Form of field auditor's certificate prescribed.) 


Comptroller General Warren to the Secretary of War, February 25, 1941: 
I have your letter of February 3, 1941, as follows: 


Your attention is invited to a contract between the United States and the 
Baldwin Locomotive Works designated as Contract No. W-ORD-483, which was 
approved by The Assistant Secretary of War under date of October 24, 1940. 

The foregoing contract is a cost-plus-a-fixed-fee contract. In addition thereto 
the contractor has other War Department contracts on a fixed-price basis, a 
cost-plus-a-fixed-fee contract with the British Government, and approximately 
fifty (50) other major contracts with commercial firms. Work on all of these 
contracts is being done simultaneously. 

Some of the contractor’s direct labor personnel will devote all of their time 
to the War Department cost-plus-a-fixed-fee contract above referred to, while 
other direct labor will be engaged intermittently on the Ordnance contract and 
many others, some employees working on as many as two or three different 
contracts during the course of a working day. It is estimated that approxi- 
mately 12% of the contractor’s payroll with respect to the government contract 
will represent time exclusively devoted to the cost-plus-a-fixed-fee contract while 
the remaining 88% of the direct labor will work on a divided-time basis. It is 
not certain that the 12% will at all times represent the same individual employees. 
The foregoing split-up of work is necessary in order that all machine tools may 
be profitably employed for the maximum period during the working day. 

It has been the practice of the Contractor, for the past several decades, to 
pay his employees in cash, making up a pay roll and handing the employees 
their pay, in cash, in the presence of a guard and the company paymaster, taking 
no receipt for the money. Occasionally attempts to pay the men by check have 
proved unsatisfactory and there is no reason for the belief that a change in 
the contractor’s method of paying the employees would prove desirable at this 
time. It is obvious that a change, if made, would have to be effected throughout 
the entire plant of the contractor. 
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In the light of the foregoing facts it has been suggested that, if your office 
approves, reimbursement vouchers will be supported with a schedule of distri- 
bution of wages indicating the amounts to be charged to the contract in question, 
making a certificate thereon as follows: 

“The field auditor has verified the original records in detail and certified that 
wages chargeable to Contract No. W-ORD-483 represent wages properly charge- 
able to work done on this contract, that the job cards corroborate this fact and 
that the pay-off was witnessed by a Government inspector.” 

While it would be possible to separate the full per cent of the pay roll em- 
ployed continuously on the contract from 88% employed either intermittently 
or not at all thereon, it is felt that the work incident thereto might impede 
rather than assist in the prompt and efficient prosecution of the work. 

Like situations in variable degrees exist, particularly in the following listed 
contracts for execution in the Philadelphia Ordnance District and to other con- 
tracts throughout the United States in a lesser degree, especially in their 
inception. 

Contract No. W-ORD-472—Henry Disston & Sons, Inc. 
Contract No. W-670-ORD-1700—Birdsboro Steel Foundry & Machine Co. 
Contract No. W-670-ORD-23—The Baldwin Locomotive Works. 

A decision is requested as to whether or not, upon the foregoing facts, the 
certificate of the field auditor as above indicated will be accepted as supporting 
evidence for reimbursement vouchers for all direct labor, whether part time or 
full time on the contracts in question. 


Your early decision is requested. 

Article II-B, paragraph 1, of contract No. W-ord-483, dated Octo- 
ber 24, 1940, with The Baldwin Locomotive Works, provides, with 
respect to reimbursement of costs, as follows: 

The Government will currently reimburse the contractor for expenditures 
made in accordance with article II-A upon certification to and verification by 
the contracting officer for any proper expenditure incurred in the prosecution 
of the work, including, but without limiting the generality of the foregoing, 
the cost of the following special items, viz: dies, jigs, gages, patterns, fixtures, 
foundations, installations of machinery and similar items. Generally, reim- 
bursement will be made semimonthly but may be made at more frequent intervals 
if requested by the Contractor and if the circumstances warrant. 

Also, it is provided in article II-A, paragraph 1, of the contract, that 
the contractor shall be reimbursed for its costs in the performance of 
the work, as approved or ratified by the contracting officer, determined 
in accordance with a general rule stated in subparagraph (a) (1), as 
follows: 

The cost of performing this contract shall be the sum of the direct costs in- 
cluding therein expenditures for materials, direct labor and direct expenses 
incurred by the Contractor in performing this contract; and the proper 
proportion of any indirect costs (including therein a reasonable proportion of 
management expenses) incident to and necessary for the performance of this 
contract, 

It is assumed that the direct labor charges to which your submission 
refers are those labor expenses which are chargeable directly to the 
contract work, and not labor charges which may be included in other 
items of indirect expense as to which the contract provides a means 
for their allocation to the cost of the work. Specifically, it is assumed 
that the labor charges here involved are of the categories designated 
in article I-A, subparagraph 1 (a) (3), in pertinent part, as follows: 

b. Direct productive labor.—Productive labor, usually termed “shop labor,” 
which is performed on, and is properly chargeable directly to, the article manu- 
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factured or constructed pursuant to this contract, but which ordinarily does not 
include direct engineering labor (see subparagraph c. of this paragraph). 

c. Direct engineering labor.—The compensation of professional engineers and 
other technicists, and of draftsmen, properly chargeable directly to the cost of 
this contract. 


Since only approximately 12 percent of the number of the con- 
tractor’s employees engaged on the contract work will be employed 
exclusively on work under this contract, the remainder being inter- 
mittently engaged thereon, and in view of the other facts and circum- 
stances set forth in your letter, this office will not require that reim- 
bursement vouchers be supported with the contractor’s original pay 
rolls of any of the employees of the class here involved engaged on the 
contract work, or that any change be made in the contractor’s pro- 
cedure of effecting payment to such employees. 

The procedure recommended by you, under which such reimburse- 
ment vouchers will be supported by a certified schedule of distribution 
of wages, will be acceptable in the audit of such vouchers under this 
and other contracts where the circumstances are similar. However, 
said schedule of distribution should show a sufficiently detailed break- 
down of labor by classes of work or factory departments so that it 
reasonably may be determined whether such wages are direct labor 
charges against the contract within the above-quoted provisions of 
the contract. Also, in lieu of the certificate suggested in your sub- 
mission, such schedules should bear a certificate in form substantially 
as follows, to be executed by the field auditor of the War Department 
who verifies the amount claimed: 


I certify that the above amount, determined by the contractor in its dis- 
tribution of wages for the period indicated to be directly chargeable to the 
United States under the provisions of contract No. W-ord-—483, is true and 
correct and has been verified in detail from the original records; and that 
payment of all employees whose wages are included in the distribution was 
witnessed by a Government representative. 

It is to be understood, of course, that the above certificate is not to 
be in lieu of or to dispense with either the certification on the voucher 
required to be made by the contracting officer or his authorized 
representative, or the approval or ratification required of the con- 


tracting officer by the terms of the contract, 


(B-14917) 
TRANSPORTATION—HOUSEHOLD EFFECTS—CIVILIAN EMPLOYEES 


While the regulations regarding the transportation of household effects of 
employees, issued by the President on November 7, 1940, pursuant to the 
act of October 10, 1940, are by their terms made effective as of the date 
of the act, they did not deprive employees of vested rights, so that, Agri- 
culture Department employees whose transfer authorizations were issued 
before November 7, 1940, are entitled to any greater allowances authorized 
under the Agriculture Department regulations then in effect, provided the 
a a orders for the transportation also were issued before such 

te. 
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Where an employee’s household effects are transported to his new station “from 
some previous place of residence” other than his last duty station, the 
maximum amount allowable for the transportation, under section 11, 
Executive Order No. 8588, dated November 7, 1940, is the “cost of shipment 
by the most economical route from the last official station to the new,” 
based on the lowest published tariff rate or available contract rate, plus 
actual cost of packing and crating, but not to exceed actual cost of ship- 
ment from the previous place of residence to the new station. 


Comptroller General Warren to the Secretary of Agriculture, February 25, 1941: 
I have your letter of February 8, 1941, as follows: 


Reference is made to act of October 10 (Public No. 839) and regulations 
thereunder in Executive Order 8588, dated November 7, relative to trans- 
portation of household goods in connection with transfer of official station. 

Prior to the passage of the October 10 act the regulations of this Department 
permitted shipment of household goods and personal effects without weight 
limit in connection with transfer of station. Question has arisen as to the 
effect of the recent act and regulations upon (1) authorizations for trans- 
portation of household effects and personal equipment issued in this Depart- 
ment (a) prior to the passage of the act, or (b) after passage but before 
information concerning the act reached officers issuing transfer authorizations, 
and (2) on contracts or orders covering packing, drayage, transportation, etc., 
(a) issued prior to October 10 but executed thereafter, or (b) issued and 
executed subsequent to October 10 under transfer authorizations issued prior 
to October 10. 

As an illustration, authorization was issued on October 1 covering a transfer 
of station from Lafayette, California, to Washington, D. C. On the same day 
‘a purchase order was placed with a transfer and storage company under a 
Procurement Division contract covering packing and drayage, which order 
contained the statement that bill of lading would be furnished as soon as 
the company furnished description of the packages. This transfer company, 
in response to verbal solicitation, on or about September 26 had quoted a 
price for transportation (by pool car service), its rate being considerably 
lower than rail rates, and the same as the water-rail rate except that water 
shipment would be subject to an additional State toll charge of 25 cents a 
ton. The water-rail rate from Oakland, California, to Washington, D. C. was 
stated as $4.32 ($3.85 by water to Baltimore and 47¢ by rail Baltimore to 
Washington) plus a charge of 25 cents a ton for the California State toll. 
The transfer company quoted a rate of $4.32 via rail from Oakland to Wash- 
ington in pooled carload, such shipments being made once a week. The com- 
‘pany advises that immediately upon receipt of the October 1 purchase order 
it arranged for shipment by pool car service, which service is furnished by 
another company. The goods were not taken to the warehouse for completion 
of packing until October 14 and were delivered to the 1 car for shipment 
November 2. The total weight was approximately 14, pounds, whereas the 
maximum allowed by the President’s regulations of November 7 is 6,250 pounds. 

In view of the fact that authorization for transfer of station in this case was 
issued several days before the passage of the October 10 Act, and contained 
no limitation as to weight, and for the further reason that order issued Oc- 
tober 1 for packing and drayage bore notation that bill of lading for shipment 
would be furnished as soon as the descriptions were ready, it does not seem 
that the employees should be required to bear part of the cost because the 
packing and drayage service was completed after passage of the October 10 
Act and the transportation to Washington actually begun at a still later date. 

Decision is desired whether an employee will be held chargeable with the 
transfer cost of weight in excess of that allowed by the President’s regulations 
or of articles not allowed by the new regulations under the following 
circumstances : 

(1) Where both the authorization for the transfer of station and the pro- 
.ecurement orders thereunder were issued prior to October 10, but all or part of 
the services were performed after that date. 

(2) Where authorization for transfer was issued prior to October 10 but pro- 
ecurement orders were placed on or after October 10. (It may happen in some 
cases that all arrangements for packing, drayage, and transportation, with the 
exception of drayage at destination and unpacking, are covered by purchase 
order or orders issued prior to October 10, services at destination being covered 
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by an order subsequent to that date; in other instances all or part of the serv- 
ices at shipping point may be performed under an order issued prior to October 
10 and the rail or other transportation under an order placed on or after 
October 10.) 

(3) Where transfer authorization and purchase orders were issued between 
October 10 and the date of the issuance of the regulations, November 7, the 
service being performed (a) before or (b) subsequent to November 7. 

(4) Where the transfer authorization was issued between October 10 and 
November 7 but orders for packing, drayage, etc., were issued subsequent to 
November 7. 

In view of the long-standing practice in this Department of fixing no limit 
on the quantity that could be shipped, and the fact that some time necessarily 
elapsed before the officers authorized to issue transfer of station authorizations 
learned of the Act and the regulations thereunder, it is very desirable that 
employees be relieved of any expenses due to shipments in excess of the au- 
thorized weights under the regulations or of articles not permitted by the new 
regulations if such action is consistent with proper interpretation of the law. 

Section 11 of the President’s regulations authorizes transportation from 
last official station to the new one or “from some previous place of residence 
of the employee to the new official station.” The section provides, however, 
that the expenses payable shall in no case exceed the costs of shipment by 
the most economical route from the last official station to the new. It is not 
clear how the cost from the last official station to the new is to be determined. 
As an illustration, a person whose residence is in Kansas City may be appointed 
to a Government position in Atlanta, Georgia, but delay moving his family 
and household effects. Later, before moving his household to Atlanta, his offi- 
cial station may be changed to Philadelphia and under the regulations he could 
be authorized to ship his household goods from Kansas City to Philadelphia, 
the Government bearing only what it would have cost by the most economical 
route (and presumably most economical means) from Atlanta to Philadelphia. 
Since van service ordinarily would be obtained through competition it is not 
clear how cost of a van shipment (which may be the cheapest) from Atlanta 
to Philadalphia would be determined. It would seem unreasonable to request 
bids when there is no service to be performed; also, a bidder in Atlanta would 
be unable to view the furniture, etc., to be shipped as might be done by pros- 
pective bidders in Kansas City prior to submitting their bids. 

I should appreciate your decision as to the method to be followed in deter- 
mining, when shipment is made from a previous residence, what the cost would 
have been between the last official station and the new. 


The act of March 4, 1911, 36 Stat. 1265 (5 U. S. C. 539), provides 
as follows: 


* * * officers and employees of the Department of Agriculture transferred 
from one official station to another for permanent duty, when authorized by 
the Secretary of Agriculture, may be allowed actual traveling expenses, including 
charges for the transfer of their effects and personal property used in official 
work, under such rules and regulations as may be prescribed by the Secretary 
of Agriculture. 


The act of October 10, 1940, 54 Stat. 1105, provides as follows: 


That expenses which now or hereafter may be authorized by law to be paid 
from Government funds for the packing, crating, drayage, and transportation 
of household goods and personal effects of civilian officers and employees of 
any of the executive departments or establishments of the United States when 
transferred from one official station to another for permanent duty shall here- 
after be allowed and paid, when specifically authorized or approved by the head 
of the department or establishment concerned, under such rules and regulations 
as may be prescribed by the President, which regulations shall prescribe, among 
other matters, the maximum weight of the property, not to exceed five thousand 
pounds gross or the equivalent thereof when transportation charges are based 
on cubic measurement, which may be packed, crated, hauled, transported, and 
unpacked at Government expense: Provided, That no part of such expenses shall 
be paid from Government funds when the transfer is made at the request and 
primarily for the convenience or benefit of the officer or employee: Provided 
further, That nothing herein shall affect the allowance and payment of expenses 
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for, or incident to, the transportation of effects of officers and employees of the 
Foreign Service, Department of State, except where the transfer is made at 
the request and primarily for the convenience or benefit of the officer or employee. 

The latter statute does not authorize the transportation of house- 
hold goods and personal effects of civilian officers and employees of 
any executive department or establishment of the United States, in- 
cluding the Department of Agriculture, but authorizes the President 
to promulgate uniform regulations controlling expenditures for such 
purpose “which now or hereafter may be authorized by law.” See 
B-14579, dated January 30, 1941, 20 Comp. Gen. 421. The act of 
1911, swpra, remains the basic authority of law for such expenditures 
so far as the employees of the Department of Agriculture are con- 
cerned, subject to the terms and conditions of the act of October 10, 
1940, and the President’s regulations issued pursuant thereto. The 
act of October 10, 1940, specifically provides that such expenditures 
“shall hereafter be allowed and paid, when specifically authorized or 
approved by the head of the department or establishment concerned, 
under such rules and regulations as may be prescribed by the Presi- 
dent.” [Italics supplied.] The:statute is not self-executing. It does 
not ex proprio vigore grant any benefits nor deny benefits then existing, 
but vests in the President the authority to regulate such expenditures 
authorized by law on a uniform basis throughout the Federal service 
with certain exceptions, and limits his authority so far as the maxi- 
mum weight of property to be transported is concerned. Pending 
promulgation of the regulations by the President, it is not believed the 
Congress intended to suspend the operation of other statutes and 
regulations then in force authorizing the transportation, etc., of 
household goods, including the statute of 1911 and the regulations 
issued thereunder by the Secretary of Agriculture. 

By Executive Order No. 8588, dated November 7, 1940, nearly a 
month after the date of the act, the President promulgated uniform 
regulations, and by section 17 thereof provided that “This order shall 
be effective as of October 10, 1940,” the date of the act. Governmental 
functions continued during the period from October 10 to November 
7, 1940, and there was necessity for the transfer of personnel from 
one station to another obligating the Government to transport the 
household goods of employees under then existing laws and regula- 
tions. It was competent for the President to make the regulations 
retroactively effective to the date of the statute, but his action should 
not be regarded as impairing vested rights acquired by employees 
under laws and regulations previously in force. United States v. 
Dawis, 132 U. S. 834; United States v. Scofield, 132 U. S. 387; Baker 
et al. v. United States, 24 F. (2d) 766; McGruder v. United States, 
32 F. (2d) 807. 

The law of 1911 and regulations thereunder applicable to employees 
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of the Department of Agriculture fixed no limitation on the weight 
of property authorized to be transported at the expense of the Gov- 
ernment, whereas the regulations of the President issued pursuant 
to the statute of 1940 fix such limitation. Also, it is understood 
certain classes of property were authorized to be shipped by the 
regulations of the Secretary of Agriculture issued pursuant to the 
statute of 1911, which are not authorized to be shipped by the regula- 
tions of the President issued pursuant to the statute of 1940. A right 
vested in an employee of the Department of Agriculture to have the 
weight and class of property transported at Government expense 
under the terms and conditions of the 1911 statute and regulations 
issued pursuant thereto when the order for the transportation of the 
household goods was approved prior to November 7, 1940, by the 
Secretary of Agriculture incident to a change in the permanent 
station of the employee, and a definite commitment had been made 
prior to said date in respect of expenses incident to the transporta- 
tion of the effects. The time of actual shipment of the goods or pay- 
ment for the service rendered, is not the controlling factor. In the 
illustration given in your letter, the right vested in the employee on 
October 1, 1940, the date on which the authorization was issued to 
cover the transfer, and the date, also, that there was a definite 
commitment in respect of the involved expenses. 

You are advised, therefore, that an employee need not be held charge- 
able with the transfer cost of weight in excess of that allowed by the 
President’s regulations, or for articles allowed by the regulations of 
the Secretary of Agriculture but not by the regulations of the Presi- 
dent, under all of the circumstances stated in questions numbered (1), 
(2) and (8). With respect to question No. (4), since there was no 
definite commitment prior to November 7, 1940—the authorization 
itself, which, without being acted upon, could be revoked or changed 
without affecting or disturbing any right of the employee, not consti- 
tuting a definite commitment—the terms of the cited Executive order 
would have to prevail in respect of the expenses of transporting house- 
hold effects upon an authorized change of permanent station. 

Section 11 of the President’s regulations provides as follows: 

Shipment from point other than last official station—The expenses of trans- 
portation allowable hereunder shall be payable whether the shipment is from 
the last official station of the employee to the new one, or from some previous 
place of residence of the employee to the new official station, or partially from 
both: Provided, That the expenses payable shall in no case exceed the costs of 
shipment by the most economical route from the last official station to the new: 
And provided further, That no expenses shall be allowable for the transportation 
of property acquired en route from the last official station to the new. 

Decision of January 10, 1941, B~-13987, 20 Comp. Gen. 358, held, in 
pertinent part, as follows (quoting from the syllabus) : 


Since section 321 (a) of Part II, Title III, of the Transportation Act of 1940, 
specifically authorizes the procurement of transportation services without adver- 
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tising for bids when the services required can be procured from any common 
carrier lawfully operating in the territory where such services are to be performed, 
decision reported in 18 Comp. Gen. 641 is not for application to procurement of 
motor carrier transportation services under the circumstances contemplated by 
said section. 


Referring to the penultimate paragraph of your letter the “cost of 
shipment by the most economical route from the last official station to 
the new”—representing the maximum amount that may be credited 
to an employee when his goods are shipped from a former station or 
place of residence to the new station—will be the amount it would have 
cost for transportation based on the lowest duly filed and published 
tariff rate or available contract rate for transportation from the last 
official station to the new, plus actual cost of packing and crating at 
the former station, or place of residence, if any (presumed to be the 
amount it would have cost for packing and crating at the last official 
station), but not to exceed the actual cost of shipment from the former 
station or place of residence to the new station. 


(B-14968) 


CLASSIFICATION AND COMPENSATION—PART-TIME STENOGRAPHERS 
IN FIELD SERVICE 


Positions of part-time stenographers employed intermittently for short periods 
by the War Department in the field are subject to the terms of the Clas- 
sification Act, as amended, unless and until the President exempts such 
positions from classification by Executive Order pursuant to the authority 
conferred upon him by section 4 of the act of November 26, 1940. 

While pay rolls or vouchers covering payments to part-time field stenographers 
employed in positions under the Classification Act should show the grade 
and annual salary rate administratively fixed for full-time service and 
the part-time service to be performed, it would be proper to fix per diem 
salary rate for time actually employed computed under section 6 of the 
act of June 30, 1906, by dividing annual salary rate by 360. 

Since the annual compensation of persons employed on a part-time basis 
without civil service examination under the provisions of schedule A, 
subdivision 1, paragraph 6 of the Civil Service Rules is limited by said 
provisions to an aggregate of $540, their appointments should include 
a limitation to $540 per annum and such fact should be reflected in 
the remarks column on the pay rolls. 


Comptroller General Warren to the Secretary of War, February 25, 1941: 


I have a letter dated February 10, 1941, from the Director of Per- 
sonnel, War Department, as follows: 


‘ 7 following letter from the Civil Service Commission has been received 
y ent: 

“* * * the Commission grants general authority under Schedule. A, Sub- 
division 1, Paragraph 6 of the Civil Service Rules, for the appointment of 
technicians and clerks intermittently for short periods of time for duty with 
Medical Boards at induction centers in connection with the Selective Training 
Program. Reports of the appointment of such personnel should be made on 
Standard Form 4-a and routed through the office of the appropriate Civil 
Service District Manager to the office of the Surgeon General and the Civil 
Service Commission.” [Italics supplied.] 

The Department also desired to employ some stenographers intermittently 
for short periods of time to take the dictation of an expert consultant to the 
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Secretary of War on official matters while the expert is away from official duty 
at Washington and is engaged in work at Yale University. The Civil Service 
Commission has told the Department informally that such employments may 
be made under paragraph 6, section I, schedule A. 

The appointments contemplated will correspond to positions in the Depart- 
ment in classification grades. Decision is requested as to whether the appoint- 
ments should read, for example, junior stenographer (CAF-2) at $1,440 (inter- 
mittent part time employee), or whether the appointments may be made under 
schedule A-1-6 at per diem rates of pay. 

Schedule A, entitled “Positions Excepted From Examination Under 
Section 3, Civil Service Rule II,” subdivision I, paragraph 6, of 
the Civil Service Rules, Executive Order No. 8043, dated January 
31, 1939, provides as follows: 

Any person receiving from one department or establishment of the Govern- 
ment for his personal salary compensation aggregating not more than $540 
per annum whose duties require only a portion of his time, or whose services are 
needed for very brief periods at intervals, provided that employment under 
this provision shall not be for job work such as contemplated in section 4 
of rule VIII. This paragraph does not apply to employments in Washington, 
D. C. The name of the employee, designation, duties, rates of pay, and 
place of employment shall be shown in the periodical reports of changes; and in 
addition, when payment is not at a per annum rate, the total service rendered 
and distribution of such service during the year shall be shown in the report 
of changes at the end of each year or when the employee is separated from the 
service. The additional employment under similar conditions of such a person 
by another department or establishment of the Government will be subject 
to the approval of the Civil Service Commission. 

Exemption from the competitive classified civil service by Execu- 
tive order of part-time stenographers in the field does not exempt 
such part-time positions from the Classification Act. Decision of 
February 14, 1941, B-14697, 20 Comp. Gen. 451. 

By the provisions of section 4 of the act of November 26, 1940, 
54 Stat. 1214, the President has authority to exclude from the terms 
of the Classification Act “emergency or seasonal offices or positions 
in the field service, or other field offices or positions, the duties of 
which are of purely temporary duration, or which are required only 
for brief periods at intervals.” The part-time field positions of ste- 
nographers, the duties of which are described in your letter, would 
appear to fall within the terms of the quoted portion of the statute, 
and while the President would have authority thereunder to ex- 
clude, by Executive order, such positions from the Classification 
Act, it is understood he has not done so. In the absence of such 
action by the President—it being understood that it is administra- 
tively desirable or necessary that the duties of the part-time stenog- 
raphers in question be performed under the supervision and control 
of the Goyernment, in lieu of employment by the expert consultant 
of stenographic services while in a travel status as authorized by 
paragraph 75 of the Standardized Government Travel Regulations— 
there is no alternative but to conclude that the part-time field 
positions of stenographers described in your letter fall within the 
terms of the Classification Act. 
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In such circumstances, the pay rolls or vouchers should show the 
grade and annual salary rate administratively fixed for full-time 
service and the part-time service to be performed. It is proper to fix 
a per diem salary rate for time actually employed computed under the 
terms of section 6 of the act of June 30, 1906, 34 Stat. 763, by dividing 
the annual salary rate, $1,440 per annum, by 360, making a per diem 
salary rate of $4. There should be a limitation placed in the appoint- 
ment of not to exceed an aggregate of $540 per annum, and such fact 
should be reflected in the remarks column on the pay rolls or vouchers, 
in order to meet the terms and conditions of schedule A, subdivision 1, 
paragraph 6, of the Civil Service Rules, supra. See 3 Comp. Gen. 
877; 4 id. 755; 5 id. 73; id. 281; id. 302; 11 ad. 105; id. 211; éd. 217; 
id. 362. Compare 5 id. 136; 8 id. 379; 11 id. 260; 19 id. 849. 





(B-14769) 


PAY—ADDITIONAL—NAVAL RESERVISTS HELD IN SERVICE AFTER 
EXPIRATION OF ENLISTMENT 


During the national emergency proclaimed by the President on September 8, 
1989, a naval reservist on active duty has no right to discharge at the expira- 
tion of the fixed term of his enlistment, and, hence, even though he is held 
in service after such term, he is not entitled to the additional pay authorized 
by section 1422, Revised Statutes, for detention in service after expiration of 
enlistment. 


Assistant Comptroller General Elliott to the Secretary of the Navy, February 
26, 1941: 


There has been received your letter of February 1, 1941, as follows: 


There is forwarded herewith for your consideration a letter from the Chief 
of the Bureau of Navigation, Navy Department, dated January 8, 1941, with 
accompanying correspondence, requesting an advance decision on the question 
therein presented, namely, whether or not enlisted men of the Naval Reserve 
serving afloat, who are detained beyond their regular term of enlistment until 
the return to the United States of the vessel to which they belong, are entitled 
for the period of any such detention to the addition of one-fourth of their 
former pay, upon certification of their commanding officer that they were 
detained by him under the provisions of section 1422, Revised Statutes (34 
U. 8. C. 201), and that such detention was essential to the public interests. 


The Bureau of Navigation letter of January 8, 1941, contains the 
following: 


In view of the fact that members of the Naval Reserve in the event of war 
or national emergency which may occur during their term of services are 
obligated to serve throughout the war or national emergency if their services 
are required, there is some doubt as to whether the provision for one-quarter 
additional pay is authorized for members of the Naval Reserve serving afloat 
who are detained beyond the expiration of their enlistments as above stated. 
A member of the Naval Reserve on active duty might at the expiration of his 
enlistment refuse to re-enlist and, if detained on active duty in the emergency 
on board the vessel in which he was then serving, might conceivably receive the 
additional pay over an extended period of time. 


Though not expressly stated, it is presumed that your question is 
limited to men serving on active duty in the present national 
emergency. 
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Section 1422, Revised Statutes (34 U. S. C. 201), provides in effect 
that enlisted men of the Navy serving afloat shall be returned to an 
Atlantic or Pacific port, as their enlistments may have occurred on 
either the Atlantic or Pacific coast, on some public or other vessel at 
the expiration of their terms of enlistment or as soon thereafter as 
may be, unless in the opinion of the commanding officer detention for 
a longer period is essential to the public interest, in which case an 
enlisted man may be detained until the vessel on which serving shall 
return to the Atlantic or Pacific port. If so detained in the public 
interest the statute authorizes an addition of one-fourth his former 
pay during the period of detention after date of expiration of 
enlistment. 

Parts of the Naval Reserve Act of 1938 having bearing on the 
question submitted are as follows: 

Seo. 5. Any member of the Naval Reserve * * * may be ordered to active 
duty by the Secretary of the Navy in time of war or when in the opinion of 
the President a national emergency exists and may be required to perform 
active duty throughout the war or until the national emergency ceases to exist; 
but in time of peace, except as otherwise provided in this act, he shall be 
ordered to or continued on active duty with his own consent only: * * * 
Provided further, That the Secretary of the Navy may release any member from 
active = 4 either in time of war or in time of peace. 

Src. 6 * * That officers and enlisted men of the Naval Reserve on 
active Saty shall be subject to separation therefrom in the same manner as 
may be provided by or in pursuance of law for the separation of officers and 
enlisted men of the Regular Navy: * * 

Szo. 7. * * * enlisted men a the Naval Reserve, including those on the 
honorary retired list, or who may have been retired, when employed on active 
duty or on training duty with pay or when employed in authorized travel to 
and from such duty, shall receive the same pay and allowances as received 
by * * * enlisted men of the Regular cas of the same rank, grade, or 
rating, and of the same length of service 

Part H of the Bureau of Navigation Miata relates to the Naval 
Reserve and Article H-2507 (3) (d) thereof provides: 

(d) Shipping articles—N. Nav. 351, signed by medical examiner and recruit. 


The following shall be stamped or typewritten on the face of the shipping 
articles : 


“In the event of war or national emergency during my term of service, I 
further obligate myself to serve throughout the war or national emergency, 
if so required.” 

Under Executive Order No. 8245, September 8, 1939, pursuant 
to a proclamation of the President of the same date declaring a 
national emergency with respect to the national defense, the Presi- 
dent authorized the Secretary of the Navy to order to active duty 
such officers and men of the Naval Reserve “as agree voluntarily to 
serve.” Section 1422, Revised Statutes, is based on the right of 
enlisted men of the Navy to a discharge at expiration of enlistment 
as affected by the Government’s right, when essential to the public 
interest, to detain them in service for a longer period. The statute 
recognizes a condition in which the public interest may conflict 
with the individual’s right to discharge at expiration of his enlist- 
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ment period and in consideration of the man’s rights provides an 
increase of one-quarter additional pay during the period of deten- 
tion. In case of enlisted men of the Naval Reserve the law prescribes 
other means of taking care of a like situation. Section 5 of the 
Naval Reserve Act requires the enlisted man to serve throughout a 
time of war or until a national emergency shall cease to exist. Sec- 
tion 5 takes no account of a limited emergency or of voluntary entry 
on active duty. The obligation to serve is effective throughout a 
time of war or until the national emergency shall cease to exist 
regardless of whether the entry on active service is voluntary or 
involuntary. In time of a national emergency service beyond the 
date his enlistment would otherwise expire is provided for in the 
law and he is obligated under the law and his enlistment contract 
to so serve. Therefore, if during the existing emergency a naval 
reservist is held to service beyond the date his enlistment 
otherwise would expire he has no right to discharge at such time, 
and having no right to a discharge at expiration of the fixed term 
of his enlistment during the existence of a national emergency, 
section 1422, Revised Statutes, is not applicable to his detention in 
service beyond date of expiration of enlistment. His enlistment is, 
in effect, for a definite term which is automatically extended during 
war or a national emergency declared by the President. During 
such an enlistment including the period beyond its normal date of 
expiration, he is entitled to the pay of his grade and length of 
service only. 

Accordingly, you are advised that during the existing national 
emergency no right to additional pay can accrue to an enlisted man 
of the Naval Reserve under section 1422, Revised Statutes. 


(B-14983) 


GENERAL ACCOUNTING OFFICE—JURISDICTION—CRIMINAL CODE 
VIOLATIONS; OFFICERS AND EMPLOYEES—PRIVATE EMPLOYMENT 
DURING ANNUAL LEAVE AND FURLOUGH WITHOUT PAY 


The General Accounting Office is without jurisdiction to determine what con- 
stitutes a violation of section 113 of the Criminal Code relative to receipt 
by officers and clerks of the United States of compensation for services 
rendered to any person in connection with any contract, claim, etc., in 
which the United States has an interest. 

A Federal employee may be paid the compensation of his position during a 
period of annual leave even though during such period he worked for and 
received compensation from a private employer engaged on work under 
a contract with the Government, provided the salary in the private employ- 
ment does not constitute a contribution toward Federal salary in contra- 
vention of the act of March 3, 1917. 

The acceptance of private employment by a Federal employee during a period 
of furlough without pay does not automatically terminate his furlough 
status. 
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Comptroller General Warren to the Federal Works Administrator, February 27, 
1941: 


I have your letter of February 12, 1941, as follows: 


It has come to the attention of my office that certain of the employees of the 
Public Works Administration who have been involuntarily furloughed because 
of a necessary reduction in force may have accepted employment with private 
companies having contracts with the Government for the construction of defense 
projects. In at least one instance it appears that such employment was accepted 


by a furloughed employee prior to the exhaustion of his accumulated and 
accrued annual leave. 


Section 113 of the Criminal Code (Fed. Code Ann., title 18, section 203) 
provides: 


“Whoever * * * being the head of a department, or other officer or clerk 
in the employ of the United States, shall, directly or indirectly, receive, or 
agree to receive, any compensation whatever for any services rendered or to 
be rendered to any person, either by himself or another, in relation to any pro- 
ceeding, contract, claim, controversy, charge, accusation, arrest, or other matter 
or thing in which the United States is a party or directly or indirectly inter- 
ested, before any department, court martial, bureau, officer, or any civil, military, 
or naval commission whatever, shall be fined not more than $10,000 and im- 
prisoned not more than two years; and shall moreover, thereafter be incapable 
of holding any office of honor, trust, or profit under the Government of the 
United States.” 


The question arises as to whether an employee on involuntary furlough is an 
“officer or clerk in the employ of the United States” within the meaning of the 
above cited statute, and your decision is requested as to whether or not ap- 
propriated funds are legally available to pay for the annual leave of such 
furloughed employee after he has accepted employment with a company holding 
a contract with the United States; and also, in cases where the annual leave 
has been exhausted if the acceptance of such employment automatically ter- 
minates a furlough without pay status. 

It is not within the jurisdiction of this office to determine what does 
or does not constitute a violation of the law quoted in your letter. 
However, your attention is invited to 14 Op. Atty. Gen. 482. Com- 
pare 4 Comp. Gen. 925; 16 id. 127. Also, see, generally, 16 Comp. 
Gen. 613 ; 17 id. 123; 20 id. 46. 

There is known no law or regulation prohibiting payment of the 
compensation of a Federal position to the incumbent thereof for a 
period of authorized annual leave of absence with pay solely because 
the employee during such period worked for, and received compensa- 
tion from, a private employer, even though the private employer was 
engaged on work under a contract with the Government, provided the 
salary in the private employment does not constitute a contribution 
toward the Federal salary in contravention of the act of March 3, 
1917, 39 Stat. 1106 (5 U.S. C. 66). 


Answering your questions specifically, you are advised that appro- 
priated funds, otherwise available therefor, legally may be used to 
pay the salary, during authorized annual leave, of a furloughed em- 
ployee after he has accepted employment with a company holding a 
contract with the United States; and that the acceptance of such 
employment does not automatically terminate a furlough without pay 


status. Compare 12 Comp. Gen. 403; 13 id. 14; id. 27; 18 id. 893, 
894; 20 id. 335. 
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(B-15047) 
PAY—ACTIVE DUTY—NATIONAL GUARD 


An enlisted man of the National Guard who held the grade of corporal when 
inducted into the Federal service was not subject to the limitation on the 
pay of an enlisted man with less than 4 months’ service during his first 
enlistment period contained in section 12 (a) of the act of September 16, 
1940, and even though he was reduced to the grade of private before com- 
pletion of 4 months’ service the limitation did not become applicable. 


Assistant Comptroller General Elliott to Maj. D. R. Nimocks, United States 
Army, February 27, 1941: 


I have your letter of February 1, 1941, transmitting voucher for 
Pay and Allowances of Individual Enlisted Men (WD-FD Form No. 
337) in favor of Garfield D. Hay, A. S. 20630564, private, first-class, 
specialist, third-class, Headquarters Detachment, Thirty-second Divi- 
sion, for difference in pay of enlisted man $21 rate and private ($30 
rate) from January 10 to January 20, 1941, inclusive, and difference in 
pay of enlisted man $21 rate and private, first-class, from January 21 
to January 31, 1941, inclusive. The voucher bears remarks as follows: 


Inducted as Corp Oct. 15/40. Trfd as Pvt fr Hq Co. 63rd Inf Brig per par 7, 
SO 10, Jan 10/41, Hq 32nd Div. Aptd Pvt 1cl and rated Spec] 3 cl O #11, Jan 
21/41. Pd at $21.00 rate (plus specl rating) for Jan 10 to Jan 31/41, incl, on reg 
P/R, this organization. 


Nothing in your letter nor in the voucher shows what length of 
service Hay had in the National Guard prior to his induction, pre- 
sumably with his organization, on October 15, 1940. If he had a 
total of 4 months of service in the National Guard and in the service 
of the United States at the time of his reduction from corporal to 
private on January 10, 1941, no question arises as to his right to the 
$30 rate of pay upon such reduction nor to the pay of private, first- 
class, upon his promotion January 21,1941. See answers to questions 
a and 6} in decision to the Secretary of War October 28, 1940, 20 
Comp. Gen. 218, at page 222. However, since you have presented the 
question, without submitting information on this important point, 
it will be assumed for the purpose of this decision that Hay had no 
service in the National Guard prior to his induction October 15, 1940, 
and that he had not completed 4 months of service including service 
in the National Guard and in the service of the United States on 
January 31, 1941, although from October 15, 1940, to January 10, 
1941, the date of his reduction to private, is a period of 2 months and 
26 days. 

In decision to the Secretary of War, November 7, 1940, 20 Comp. 
Gen. 251, revising some of the answers made in decision of October 
28, 1940, 20 Comp. Gen. 218, it was said in the revised answer to 
question g, at page 253, that: 


* * * As to enlisted men of the National Guard promoted prior to in- 
duction, they will be entitled to receive the base pay of their grade in the 
National Guard when inducted irrespective of the length of service. 
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If Hay was a corporal when inducted he was entitled to the base 
pay of that grade; and, therefore, when inducted as a corporal on 
October 15, 1940, he was not subject to the limitation on the pay of 
an enlisted man with less than 4 months’ service during his first 
enlistment period contained in section 12 (a) of the act of Septem- 
ber 16, 1940, Public, No. 783, and, being a corporal and entitled to 
the base pay of that grade when inducted, his reduction thereafter 
to the grade of private will not bring into force a limitation on the 
pay of an enlisted man with less than 4 months’ service, which did 
not apply to him when inducted. Accordingly, you are authorized 
to make payment on the voucher, returned herewith, if it is other- 
wise correct. 


(B-14914) 


CLOTHING—UNIFORMS—NAVY ENLISTED MEN—PRIOR CLOTHING 
ISSUE AS NAVAL RESERVIST 


The right of a Navy enlisted man to the clothing outfit authorized in his 
first enlistment in the Regular Navy is in no way affected by the fact 
that theretofore he had been issued a clothing outfit during an enlistment 
in the Naval Reserve, the outfit issued to enlisted reservists being merely 
a loan of Government property and not a gratuitous issue as provided by 
law for enlisted men of the Regular Navy. 


Assistant Comptroller General Elliott to the Secretary of the Navy, March 3, 
1941: 


There has been received your letter of February 7, 1941, re- 
questing decision as follows: 


There is enclosed for your consideration a letter from the Bureau of Sup- 
plies and Accounts, dated January 22, 1941, with accompanying endorsement, 
requesting your decision on the four specific questions set forth in paragraph 
4 of the enclosed letter, and further requesting that your decision on these 
four questions be considered in connection with the stated conditions set forth 
in paragraph 1 (a) and (6b) of the enclosed communication from the Chief 
of the Bureau of Navigation. 

In other words, it is the desire of the Navy Department that your decision 
on each of the four questions raised by the Bureau of Supplies and Accounts, 
relative to the right of enlisted men of the Naval Reserve to an outfit on 
first enlistment upon enlistment in the Regular Navy following discharge from 
the Naval Reserve, take into consideration the conditions under which such 
enlisted men are authorized to retain clothing, previously issued to them 
gratuitously, upon discharge from the Naval Reserve and enlistment in the 
Regular Navy, and also the conditions under which the return of such gra- 
tuitous issues of clothing is required under the provisions of paragraph 4 
of article H-8705, Bureau of Navigation Manual, as quoted in the enclosure. 


The four questions asked by the Chief of the Bureau of Sup- 
plies and Accounts are: 


a, Whether such men who have been issued a full bag of clothes upon re- 
porting for active duty during current enlistment, and who are discharged prior 
to expiration of such enlistment to enlist in the Regular Navy, are entitled 
to an outfit on first enlistment upon enlistment in the Regular Navy? 
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b. Whether such men who enlist in the Regular Navy following discharge 
from the Naval Reserve at the expiration of regular enlistment period, having 
been issued a full bag of clothes while on active duty, are entitled to an 
outfit on first enlistment upon subsequent enlistment in the Regular Navy? 

c. Whether such men who have been issued part of a full bag of clothing, bed- 
ding, and equipment prior to discharge from the Naval Reserve while on active 
duty to enlist in the Regular Navy, are entitled to an outfit on first enlistment upon 
enlistment in the Regular Navy? 

d. Whether such men who have been issued part of a full bag of clothing, 
bedding, and equipment, who are discharged by reason of expiration of enlistment 
in the Naval Reserve while on active duty, are entitled to an outfit on first enlist- 
ment upon enlistment in the Regular Navy? 


Section 303 of the Naval Reserve Act of 1938, 52 Stat. 1181, provides: 


In time of peace midshipmen, merchant marine cadets, nurses, and enlisted men 
of the Naval Reserve may be issued articles of uniform, bedding, and equipment 
in accordance with regulations to be prescribed by the Secretary of the Navy: 
Provided, That upon first reporting for active duty in time of war or national 
emergency enlisted men of the Naval Reserve may be issued such additional 
articles as are required to give them the same outfit as is authorized for enlisted 
personnel of the Regular Navy upon first enlistment, and midshipmen, merchant 
marine cadets, and nurses shall be issued such additional articles as the Secretary 
of the Navy may prescribe. 


With reference to such issue of uniform, paragraph (4) of article 
H-8705, Bureau of Navigation Manual, provides: 


The clothing so issued will remain the property of the Government. On separa- 
tion from the service or transfer to a class for which issues are not authorized, 
the reservist may be required by his commanding officer to return the clothing 
so issued. Clothing returned in this manner may be cleaned and repaired, and 
retained as an emergency stock, not on charge. 


A clothing outfit was first authorized for apprentices in the Navy 
by the act of March 1, 1889, 25 Stat. 781 (34 U. S. C. 916), as follows: 


That in order to encourage the enlistment of boys as apprentices in the United 
States Navy, the Secretary of the Navy is hereby authorized to furnish as a bounty 
to each of said apprentices after his enlistment, and when first received on board 
of a training ship, an outfit of clothing not to exceed in value the sum of forty- 
five dollars. 


The amount of the bounty or outfit of clothing was raised to $60 
by the act of March 3, 1915, 38 Stat. 932, and to $100 by the act of 
July 1, 1918, 40 Stat. 707. The act of July 1, 1918, also extended the 
benefit to “all enlisted men and apprentice seamen of the Navy on 
first enlistment.” By the act of June 30, 1932, 47 Stat. 451 (34 U.S. C. 
916a), it was provided: 

That hereafter the Secretary of the Navy may prescribe the money value of 
clothing, bedding, and outfits in kind which may be issued to enlisted men in 
their first enlistment in the Navy. 

The questions are based on service in the Naval Reserve followed 
by an enlistment in the Navy where the reservist is either discharged 
for the purpose of enlisting in the Navy, or has been discharged from 
the Naval Reserve upon expiration of enlistment such being his first 
enlistment in the Regular Navy; and relate to the man’s right to a 
clothing outfit as affected by the fact that as a reservist he was issued 
clothing as provided by the statute and regulations approximating 
or equaling an outfit authorized on first enlistment in the Regular 
Navy. 
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Under section 303 of the Naval Reserve Act, the issue of articles 
of uniform, etc., is not limited to a first enlistment in the Naval Reserve 
and, by regulations, applies not only to a first but succeeding enlist- 
ments. The clothing outfit for enlistment in the Regular Navy is 
limited to the first enlistment and during any subsequent enlistment 
men in the Navy are required to furnish their clothing. Under the 
Navy Reserve law and regulations pursuant thereto, the outfit of 
uniform, bedding, and equipment authorized to be issued to men re- 
mains the property of the Government and, therefore, the issue is in 
fact a loan and not a gratuitous issue as provided by law for enlisted 
men of the Navy. A man’s first enlistment in the Regular Navy, with 
respect to his right to a clothing outfit, is not affected by the fact that 
he had prior service in the Naval Reserve. In this respect the 1938 
Naval Reserve Act is substantially the same as provided in the Naval 
Reserve Act of 1925, 43 Stat. 1083. See 5 Comp. Gen. 554; A-12682, 
January 29, 1926. Accordingly, you are advised that the amount of 
clothing that may have been issued to a man while in service in the 
Naval Reserve under the conditions described in questions a, }, c, and 
d in no way affects the man’s right to a clothing outfit in his first en- 
listment in the Regular Navy. 

That part of your question requesting that consideration be given 
to “the conditions under which such enlisted men are authorized to 
retain clothing, previously issued to them gratuitously, upon dis- 
charge from the Naval Reserve and enlistment in the Regular Navy, 
and also the conditions under which the return of such gratuitous 
issues of clothing is required under the provisions of paragraph 4 of 
article H-8705, Bureau of Navigation Manual, as quoted in the en- 
closure” is not clearly understood. However, it seems to imply that 
in some instances a man is allowed to retain clothing issued to him 
while in the Naval Reserve and upon enlisting in the Regular Navy 
he may have in his possession some part of the uniform required on 
enlistment in the Regular Navy. In such circumstances the answer 
is that since the clothing issued to him as a naval reservist is not 
his own property, the method of accounting therefor would seem to 
be a matter of property accounting separate and distinct from the 
man’s right to a clothing outfit in his first enlistment in the Regular 
Navy. 


(B-14986) 


PAY—LIMITATIONS—FIRST 4 MONTHS IN INITIAL ENLISTMENT— 
ENLISTED RESERVE CORPS 


Members of the Enlisted Reserve Corps of the Army who hold grades or 
ratings above the seventh grade upon entry into the active military service 
under the provisons of Public Resolutoun No. 96, August 27, 1940, are 
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entitled to the pay of the grade held by them at the time they are placed 
on active duty regardless of length of service, notwithstanding the limi- 
tation as to pay of enlisted men with less than 4 months’ service as 
contained in section 12 (a) of the Selective Training and Service Act 
of September 16, 1940. 


Assistant Comptroller General Elliott to Maj. C. T. Gunn, United States Army, 
March 3, 1941: 


There has been received your letter of January 15, 1941, transmit- 
ting a supplemental pay-roll voucher stated in favor of Braulio Rico, 
former sergeant, 44th Quartermaster Company (L. M.), for $7.85, 
representing active duty pay as a member of the Enlisted -Reserve 
Corps for the 2-day period January 8 and 9, 1941, including travel 
allowance from place of residence to Fort Buchanan, P. R., and 
return. 


Your letter of January 15 and the voucher were transmitted to this 
office by second endorsement from the Chief of Finance, War De- 
partment, dated February 12, 1941, as follows: 


1. This request for advance decision is made under the authority contained 
in the act of July 31, 1894 (28 Stat. 208; U. S. C. 31:74). It is requested 
that such decision, when rendered, be forwarded to the disbursing officer 
through this office. 

2. This request has reference to members of the Enlisted Reserve Corps 
who are being and will be ordered into active duty in the present emergency 
and some of whom hold grades above the 7th grade when so ordered. Your 
decision is requested as to whether such men if they have had no prior service 
or less than 4 months’ prior service in the Reserve components of the Army 
of the United States are required to serve at the $21.00 rate of pay until they 
have completed 4 months’ service, or whether they are entitled to receive 
the pay of the grade held by them at the time they are ordered to active duty 
regardless of length of service. 

3. In addition to this question your decision on the following questions 
pertaining to the Enlisted Reserve Corps is requested : 

a. If a member of the Enlisted Reserve Corps has had active service in the 
Enlisted Reserve Corps, or other Reserve components of the Army of the 
United States, prior to his induction under the act of August 27, 1940 (Public 
Resolution No. 96, 76th Congress), will he be required to serve 4 months after 
induction at the $21 per month rate of pay, or will such service be counted in 
determining his rate of pay when inducted? 

b. If a member of the Enlisted Reserve Corps has had active service in 
the Enlisted Reserve Corps, or other Reserve components of the Army of the 
United States, prior to induction, may such service be counted for the purpose 
of computing longevity? 

c. If a member of the Enlisted Reserve Corps has had active service in the 
Naval Reserve and/or the Marine Corps Reserve prior to induction, may such 
service be counted in determining the rate of pay when inducted and for the 
purpose of computing longevity? 


Paragraph 8 of Special Orders No. 3, dated Headquarters Puerto 
Rican Department, San Juan, P. R., January 4, 1941, provides: 


8. By direction of the President under the provisions of Public Resolution 
No. 96, 76th Congress, and under the provisions of letter AG 324.71 (10-29-40) 
R-A, dated November 29, 1940, each of the following named members of 
the Bnlisted Reserve Corps is called to active duty effective January 8, 1941, 
and is assigned to unit indicated. They will report to the commanding officers 
Puerto Rican General Depot, Fort Buchanan, P. R., for duty. The travel 
directed is necessary in the public service. Reimbursement for transportation 
is authorized at the rate of five (5) cents per mile and is chargeable to 
FD 1400 P 190-0623 A 1401-01. 
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Name Rank Residence . Unit assigned 
. * = 7. . * o 
Braulio Rico____._- Sgt. San Sebastian, P. R. 44th Q. M. Co. (Lt. Maint.) 


Paragraph 5 of Special Orders No. 6, dated January 9, 1941, and 
emanating from the same authority provides: 

5. Having been found physically disqualified for active duty Sergeant Braulio 
Rico, 44th Quartermaster Company (L. M.), Puerto Rican General Depot, 
Fort Buchanan, P. R., is discharged under the provisions of paragraph 22 b (1) 
AR 150-5. He is authorized transportation to his home, San Sebastian, P. R. 
The travel directed is necessary in the military service. Reimbursement for 
transportation is authorized at the rate of five cents ($0.05) per mile and is 
chargeable to FD 1400 P 190-0623 A 1401-01. 

The Enlisted Reserve Corps is authorized by section 55 of the Na- 
tional Defense Act of June 3, 1916, 39 Stat. 195, as amended by section 
35 of the act of June 4, 1920, 41 Stat. 780, 10 U. S. C. 421-427. The 
Enlisted Reserve Corps consists of persons voluntarily enlisted therein 
and is defined as a part of the Army of the United States. 10 U.S. C. 
2. Enlistments therein are for a term of 3 years except as to persons 
who served during the World War who may be enlisted for 1-year 
periods and may be discharged in time of peace within 90 days, if 
they make application therefor. Enlistments in force at the outbreak 
of war continue in force until 6 months after its termination unless 
sooner terminated by the President. Under the provisions of section 
55a, the President may form the members of the Enlisted Reserve 
Corps into tactical organizations similar to those of the Regular 
Army, similarly armed, uniformed, and equipped, and may officer them 
by assignment of Reserve officers or officers of the Regular Army, 
active or retired. 

Under section 55 as further amended by the act of June 8, 1926, 
44 Stat. 704, it was provided: 

* * * Enlistment shall be limited to persons eligible for enlistment in the 
Regular Army who have had such military or technical training as may be pre- 
scribed by regulations of the Secretary of War, except that for original enlist- 


ments in railway operating units the maximum age limit shall be forty-five 
year. * * *# 


Section 55b, 41 Stat. 780, 10 U. S. C. 426, provides: 


Members of the Enlisted Reserve Corps may be placed on active duty, as 
individuals or organizations, in the discretion of the President, but except in 
time of a national emergency expressly declared by Congress no reservist shall 
be ordered to active duty in excess of the number permissible under appropria- 
tions made for this specific purpose, nor for a longer period than fifteen days 
in any one calendar year without his own consent. While on active duty they 
shall receive the same pay and allowances as other enlisted men of like grades 
and length of service. 


Under Army Regulations 150-5 a member of the Enlisted Reserve 
Corps is in an inactive status except when placed on active duty for 
training, instructions, or other duty in time of peace, and in the event 
of a national emergency expressly declared by Congress. Under para- 
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graph 5 of these regulations, individuals with prior honorable military 
or naval services, persons who attend C. M. T. C. camps, or who have 
been members of R. O. T. C. units as therein described, and persons 
whose occupation or training in civilian life properly qualifies them 
for technical duties, including credits of recognized universities or 
colleges, are eligible for enlistments in grades above the lowest enlisted 
grade in the Regular Army. 

Section 12 (a) of the Selective Training and Service Act of Sep- 
tember 16, 1940, 54 Stat. 895, 37 U. S. C. 13a, provides, in part, as 
follows: 

The monthly base pay of enlisted men of the Army and the Marine Corps 
shall be as follows: * * * enlisted men of the seventh grade, $30; except 
that the monthly base pay of enlisted men with less than four months’ service 
during their first enlistment period and of enlisted men of the seventh grade 
whose inefficiency or other unfitness has been determined under regulations pre- 


scribed by the Secretary of War, and the Secretary of the Navy, respectively, 
shall be $21. * * * 


Section 14 (c) of the same act, 54 Stat. 896, provides: 


Nothing contained in this act shall be construed to repeal, amend, or sus- 
pend the laws now in force authorizing voluntary enlistment or reenlistment 
in the land and naval forces of the United States, including the Reserve 
components thereof. 

It seems clear from the provisions of section 55 of the National 
Defense Act, as amended, and Army Regulations issued pursuant 
thereto, that there was a definite purpose to organize and maintain 
the Enlisted Reserve Corps, in substantial part, from persons with 
military and technical training and to enlist them in higher grades 
or ratings than privates; and section 55b provides that when on active 
duty they shall receive the same pay and allowances as enlisted men 
of the Regular Army. 

In view of the specific provisions of the law and statutory regula- 
tions governing the Enlisted Reserve Corps, the members thereof 
who hold grades or ratings above the seventh grade upon entry into 
the active military service under the provisions of Public Resolution 
No. 96, Seventy-sixth Congress, approved August 27, 1940, 54 Stat. 
864, are entitled to the pay of their grades regardless of the amount 
of prior service in said Reserve. Accordingly, members of the En- 
listed Reserve Corps who hold grades above the seventh are entitled 
to receive the pay of the grade held by them at the time they are 
placed on active duty regardless of length of service. 

The questions propounded in the endorsement of the Chief of 
Finance are not involved in the voucher presented; when not so in- 
volved a binding decision thereon can only be rendered on the appli- 
cation of the head of a department or establishment. Payment of the 
voucher, returned herewith, is authorized, if otherwise correct. 
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(B-15146) 


MEMBERSHIP FEES—AMERICAN COUNCIL ON EDUCATION—NAVAL 
ACADEMY APPROPRIATION AVAILABILITY 


The inhibition in section 8 of the act of June 26, 1912, against payment of mem- 
bership fees from appropriated funds does not prohibit the use of the Naval 
Academy’s current and miscellaneous expense appropriation, which is spe- 
cifical'y available for text and reference books, for payment of a fee for mem- 
bership in the American Council on Education where the primary purpose of 


the membership is the acquisition of publications with reference to educational 
subjects. 


Comptroller General Warren to the Secretary of the Navy, March 4, 1941: 
I have your letter of February 20, 1941, as follows: 


The Navy Department is in receipt of a letter from the Superintendent, United 
States Naval Academy, Annapolis, Maryland, requesting information as to whether 
appropriated funds available for expenditure at the Naval Academy may be used 
for the payment of membership in the American Council on Education, 744 
Jackson Place, Washington, D. C. 

The American Council on Education is an assocation of colleges, universities, 
and individuals connected with the general field of education. The Council pre- 
pares and publishes extremely valuable literature on virtually every phase of 
higher education. In view of the accelerated program of education at the Naval 
Academy, rapidly changing conditions due to changes in personnel, etc., it is 
extremely desirable that the Naval Academy take advantage of every source of 
help and benefit which exists in the educational world. 

Membership in the Council is $50.00 per year. In return all literature pub- 
lished by the Council is made available. The worth of the material is evidenced 
by the fact that virtually every well-known and notable university and college is 
a member of the Council. 

The current Naval Appropriation Act under the appropriation “Current and 
Miscellaneous Expenses, Naval Academy” contains provision “For Text and 
reference books for use of instructors; stationery, blank books and forms, models, 
maps, newspapers, and periodicals; * * *.” A decision is requested as to 
whether this appropriation is available for the payment of the cost of membership 
by the Naval Academy in the American Council on Education. 

In connection with the foregoing, the question presented appears to be identical 
with the case decided in 19 Comp. Gen. 937, relative to membership in the 
Law Library Assn. of the Securities and Exchange Commission. The present 
case is not one where the benefit to the Government from membership in the Amer- 
ican Council on Education is only incidental or indirect, the proper conduct of 
the functions of the Naval Academy render such membership necessary and im- 
portant. While the charges involved take the form of a membership fee, they 
actually represent payment for publications of the Council. Under the circum- 


stances it is believed that such membership may be considered as constituting 
purchases of text and reference books or periodicals. In view of the purposes for 
which membership in the Council is desired, the prohibition contained in section 
8 of the Act of June 26, 1912 (5 U. S. C. 83), would appear not to apply. However, 
your decision in the premises is requested. 


In the decision 19 Comp. Gen. 937 (quoting from the syllabus) it 
was held— 


The inhibition in section 8 of the act of June 26, 1912, 37 Stat. 184, against pay- 
ment of membership fees from appropriated funds, does not prohibit the use of 
the Securities and Exchange Commission’s expense appropriation for payment 
to a law library association of such charges as are necessary to secure access 
to its library facilities for the official use of the Commission’s attorneys even 
though such charges take the form of stock purchases and membership assessments. 


The appropriation for current and miscellaneous expenses, Naval 
Academy, act of June 11, 1940, 54 Stat. 271, is specifically available for 
“text and reference books,” and as the primary purpose of the desired 
membership is the acquisition of the publications with reference to 
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educational subjects, the principle of the above decision appears to be 
for application. 

Accordingly, in specific answer to the question you submit, I have 
to advise that since the cost of the membership in this matter may be 
considered on the basis of a subscription to the literature and publica- 
tions of the American Council on Education, there would appear to be 
no legal objection to the use of the appropriation for current and 
miscellaneous expenses, Naval Academy, for the purpose. 


(B-15262) 


PAY—MILITARY PERSONNEL CONNECTED WITH PUBLICATIONS 


An Army medical officer would not be precluded from receiving his Army pay and 
allowances by reason of serving without compensation in an advisory capac- 
ity in connection with the issuance of a periodical by the American Medical 
Association if he is not in fact detailed away from his duties with the Army, 
there not being involved any violation of the prohibition in the Military 
Appropriation Act, 1941, against paying Army personnel while engaged with 
publications “issued by or for any * * * military association in which 
officers or enlisted men have membership and which carries paid adver- 
tising of firms doing business with the War Department.” 


Assistant Comptroller General Elliott to the Secretary of War, March 4, 1941: 
I have your letter of February 28, 1941, as follows: 


The Surgeon General has requested authority to designate Colonel Charles C. 
Hillman, Medical Corps, Regular Army, now on duty in the Office of The Surgeon 
General, as a member of the Board of Consultants on War Medicine, a periodical 
proposed to be published on a temporary basis by the American Medical Associa- 
tion in the interests of the medical profession generally during the period of 
mobilization and training of the man power of the nation. The Surgeon General 
advises that Colonel Hillman will serve without compensation and without 
abridgment of his normal duties. He further states that the Government has 
no material interest in the publication, that it will not in any way control its 
business policy and it is not in any sense to be regarded as a “service” publication. 
It further appears that the American Medical Association publishes a weekly 
journal, but in view of the volume, distribution, and special nature of the in- 
formation proposed to be embodied under the title “War Medicine,” this publica- 
tion will be produced under a separate cover. 

The Surgeon General is interested in the undertaking because of its value 
in the dissemination of helpful information to the medical profession in the 
cause of medical preparedness. It is proposed that Colonel Hillman serve wholly 
in an advisory capacity and in cooperation with like representatives of the 
Medical Corps of the Navy and the Public Health Service. 

By a recurrent provision appearing in military appropriation acts under the 
item “Pay of the Army,” officers and enlisted men on the active list of the 
Army forfeit eligibility to receive military pay while— 

“* * * engaged in any manner with any publication which is or may be 
issued by or for any branch or organization of the Army or military association 
in which officers or enlisted men have membership and which carries paid ad- 
vertising of firms doing business with the War Department: * * *” (act of 
June 13, 1940; Public, No. 611, 76th Cong.). 

A proviso is appended to the effect that the restriction is not to be construed 
as prohibiting officers “from writing or disseminating articles in accordance with 
regulations issued by the Secretary of War.” Provided that no contravention of 
the restrictive enactment cited above would be involved, the proposal will violate 
no existing War Department regulations. The sole question for determination 
is whether Colonel Hillman’s participation in the matters coming before the 
advisory board of the proposed periodical would render him ineligible to receive 
his military pay. 





<n maaE 





ee 





DECISIONS OF THE COMPTROLLER GENERAL 499 


The Judge Advocate General of the Army has expressed the view that as 
the periodical is not a “service” publication, the designation of Colonel Hillman 
as a member of the advisory board would not render him ineligible to receive 
his military pay. He has suggested, however, that as the subject of the pay 
and allowances of the officer concerned are involved, it would be appropriate to 
secure your decision in advance. 

The entire paragraph from which you have quoted, contained under 
“Pay of the Army” in the act of June 13, 1940, Public, No. 611, is as 


follows: 


No appropriation for the pay of the Army shall be available for the pay of 
any officer or enlisted man on the active list of the Army who is engaged in any 
manner with any publication which is or may be issued by or for any branch or 
organization of the Army or military association in which officers or enlisted 
men have membership and which carries paid advertising of firms doing business 
with the War Department: Provided, however, That nothing herein contained 
shall be construed to prohibit officers from writing or disseminating articles in 
accordance with regulations issued by the Secretary of War. 

The proposed periodical, “War Medicine,” is intended to be pub- 
lished by the American Medical Association, it is not issued by or for 
any branch or organization of the Army, and the American Medical 
Association is not a military association although medical officers of 
the Army, as physicians and surgeons, may have membership therein 
the same as other qualified physicians or surgeons. While it is stated 
“the Government has no material interest in the publication, that it 
will not in any way control its business policy,” it is not made entirely 
clear that Colonel Hillman as a member of the Board of Consultants 
will not participate in the control of the business policy of the period- 
ical. However, it is understood that Colonel Hillman will serve 
wholly in an advisory capacity, presumably as to the nature of the 
subjects and the appropriateness or pertinency of the articles appear- 
ing therein. If Colonel Hillman’s activities are to be so confined, and 
he is not in fact detailed away from his duties with the Medical De- 
partment of the Army for the purpose of his proposed activities as 
a member of the Board of Consultants of “War Medicine,” I have to 
advise that the assignment will not preclude him from receiving the 
pay and allowances as an Army officer to which he otherwise may be 
entitled. 


(B-15065) 


CONTRACTS—COST-PLUS—STATE UNEMPLOYMENT INSURANCE TAX 
AS REIMBURSABLE ITEM OF COST 


The amount paid by a contractor, under appropriate contract conditions, to the 
Virginia Unemployment Compensation Commission as an unemployment com- 
pensation insurance tax levied on its pay rolls for work performed under a 
cost-plus-a-fixed-fee contract with the Government is a proper item for re- 
imbursement by the Government, provided the expenditure be approved or 
ratified by the contracting officer or his representative, in accordance with 
the terms of the contract. 
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Comptroller General Warren to Maj. H. A. Gardyne, United States Army, 
March 5, 1941: 

There has been received, by indorsement of February 19 from 
the Chief of Finance, your letter of February 4, 1941, requesting 
decision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of the Charles H. Tompkins Co., 
and Potts & Callahan Contracting Co., Inc., in the amount of 
$11,120.98, representing an amount paid by such contractor to the 
Unemployment Compensation Commission of the State of Virginia 
as an unemployment compensation insurance tax levied on the con- 
tractor’s pay rolls for work performed under contract No. W-6141- 
QM-199, in accordance with the Virginia Unemployment Compen- 
sation Act, chapter 76D, 1938 Supplement to the Virginia Code 
of 1936. 

The views of the Office of the Quartermaster General, War Depart- 
ment, are stated in second indorsement accompanying the voucher, 
as follows: 


1. Reference is made to the 1st Ind. and inclosures, requesting recommenda- 
tion of this office relative to the submission to the Comptroller General of 
the United States for an advance decision, the question whether reimbursement 
should be made on a voucher in favor of the Charles H. Tompkins Co. and 
Potts & Callahan Co., Inc., in the amount of $11,120.98, representing an amount 
paid by the contractors to the Unemployment Compensation Commission of 
the State of Virginia. 

2. This office has consistently held that State and local taxes are inapplicable 
to transactions of cost-plus-fixed-fee contractors. There would appear to be 
no legal basis upon which to draw a distinction between unemployment com- 
pensation taxes and any type of State or local taxes for the purpose of deter- 
mining tax liability of cost-plus-fixed-fee contractors. There may exist, how- 
ever, a definite policy favoring payment of unemployment compensation taxes 
in view of the social gains to be attained from that type of social legislation. 

3. A situation comparable to that involved here may be found in the 
statement of labor policy adopted by the National Defense Advisory Commission 
in connection with the defense effort wherein all work carried on as part of 
the defense program must comply with Federal statutory provisions affecting 
labor. This applies to the Walsh-Healey Act, Fair Labor Standards Act and 
the National Labor Relations Act. Compliance is also required with State and 
local statutes affecting labor relations, hours of work, wages, workmen’s com- 
pensation, safety, sanitation, etc. The reason which led to the adoption of 
this policy, namely, the desire to conserve and maintain labor efficiency in 
order to insure increased production in times of emergency, may be applicable 
equally in the case of unemployment compensation which also partakes of 
the nature of social legislation intended to accomplish the same purpose as 
the other legislation referred to. Therefore, this office is of the opinion that 
the Comptroller General of the United States should be requested to render 
a decision with respect to the question of payment of State unemployment 
compensation taxes and whether, if paid, the contractors are entitled to reim- 
bursement therefor. If the decision should be that such taxes must be paid, 
the contractor would be entitled to reimbursement as a matter of right. On 
the other hand, if the ruling is that the taxes should not be paid, the question 
relating to reimbursement in cases where payment has actually been made 
should be determined. 

4. In view of the foregoing this office recommends that the payment voucher, 
which is returned herewith, be submitted to the Comptroller General of the 
United States for an advance decision. 


Contract No. W-6141-QM-199 provides for the construction at Fort 
Belvoir, Va., of a cantonment camp and replacement center including 
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necessary buildings, temporary structures, utilities and appurtenances 
thereto, with reimbursement to the contractor of the cost of the work, 
as defined in the contract, plus a stipulated fixed fee. It appears that 
the contract was negotiated on that basis pursuant to statutory au- 
thority contained in the act of July 2, 1940, 54 Stat. 712. It is pro- 
vided, in article II of the contract, with respect to “reimbursement 
for contractor’s expenditures” that— 


1. The contractor shall be reimbursed in the manner hereinafter described for 
such of his actual expenditures in the performance of the work as may be 
approved or ratified by the contracting officer and as are included in the 
following items: 

7 + * s > * 


(m) Payments from his own funds made by the contractor under the So- 
cial Security Act, and any applicable State or local taxes, fees, or charges 
which the contractor may be required on account of this contract to pay on 
or for any plant, equipment, process, organization, materials, supplies, or per- 
sonnel; and, if approved in writing by the contracting officer in advance, per- 
mit and license fees, and royalties on patents used including those owned by 
the contractor. 


In article V, paragraph 1 (b) of the contract, the contractor agrees 
that he will— 

Procure all necessary permits and licenses; obey and abide by all applicable 
laws, regulations, ordinances, and other rules of the United States of America, 
of the State, Territory, or subdivision thereof wherein the work is done, or of 
any other duly constituted public authority. 

The Virginia Unemployment Compensation Act, supra, was drawn 
with a view toward its approval by the Federal Social Security Board 
pursuant to title IX of the Social Security Act, as amended. The 
State act was so approved on December 19, 1936. See table D-1, 
page 176, Second Annual Report of the Social Security Board, 1937. 
The cooperative nature of the system of unemployment compensation 
established by the Social Security Act is explained, on page 53 of 
said annual report, as follows: 

The Social Security Act establishes a Federal-State system of unemployment 
compensation which leaves it to the States to initiate legislation and permits 
them wide latitude with regard to the type of law for which they may obtain 
Federal cooperation. Title 1X of the act levies a pay-roll tax on certain em- 
ployers throughout the United States. Against this tax, employers in States 
with unemployment compensation laws approved by the Social Security Bourd 
are allowed to credit, as an offset, their contributions to State unemployment 
funds, up to a maximum of 90 percent of the Federal tax. Under title III of 
the act, provision is made whereby the cost of administering State unemploy- 
ment compensation laws may be paid by the Federal Government after these 
laws have been approved by the Sociul Security Board. * * * 

It is to be noted that the contractor here apparently is subject to 
the Social Security Act and the excise tax imposed thereby, for it 
evidently does not fall within the exception contained in title IV, 
section 606, of the Social Security Act Amendments of 1939, 53 Stat. 
1884, wherein there is excepted, among other categories of service— 

Service performed in the employ of the United States Government, or of an 
instrumentality of the United States which is (A) wholly owned by the United 








502 DECISIONS OF THE COMPTROLLER GENERAL 


States, or (B) exempt from the tax imposed by section 1410 by virtue of any 
other provision of law ; 

It may be pointed out that the proceeds of the Virginia unemploy- 
ment compensation tax are required by both the Social Security Act 
and the Virginia Unemployment Compensation Act to be covered 
into the Treasury of the United States, and that the amount thereof 
serves as a credit to the employer against the amount of Social 
Security tax which he would otherwise pay. 

In Buckstaff Bath House Co. v. McKinley, 308 U. S. 358, 363, the 
court recognized that the Social Security Act contemplated and au- 
thorized State and Federal cooperation with regard to unemployment 
compensation insurance, in the following language : 

* * * The act was designed therefore to operate in a dual fashion— 
State laws were to be integrated with the Federal Act; payments under State 
laws could be credited against liabilities under the other. That it was designed 
so as to bring the States into the cooperative venture is clear. The fact that 
it would operate though the States did not come in does not alter the fact 
that there were great practical inducements for the States to become compo- 
ments of a unitary plan for unemployment relief. It is this invitation by the 
Congress to the States which is of importance to the issue in this case. For 
certainly, under the coordinated scheme which the act visualizes, when Con- 
gress brought within its scope various classes of employers it in practical 
effect invited the States to tax the same classes. Hence, if there were any 
doubt as to the jurisdiction of the States to tax any of those classes it 
might well be removed by that invitation, for in absence of a declaration to 
the contrary, it would seem to be a fair presumption that the purpose of 
Congress was to have the State law as closely coterminous as possible with 
itsown. To the extent that it was not the hopes for a coordinated and integrated 
dual system would not materialize. 

However, it is not necessary to rely on an implied authority for the 
State to levy an unemployment compensation tax on the contractor 
here involved. By section 613 of the Social Security Act Amendments 
of 1939, 58 Stat. 1391, section 1606 of the Internal Revenue Code was 
amended to provide that the legislature of any State may require 
any instrumentality of the United States, except one wholly owned 
by the United States or exempt by other provisions of law to make 
contribution to an unemployment compensation fund under a State 
unemployment compensation law approved by the Social Security 
Board ; and, further, that no person shall be relieved from compliance 
with a State unemployment compensation law on the ground that 
services were performed on land or premises owned, held, or pos- 
sessed by the United States. It is thus apparent that the Virginia 
unemployment compensation tax is applicable to the pay rolls of the 
contractor here involved, in view of the express consent given by the 
cited statute, whether or not the contractor be considered an instru- 
mentality of the United States, for the tax is in effect one which is 
fostered, encouraged, and authorized by Federal enactments. 

Under the circumstances, it must be held that the tax is one which 
the contractor is required and has agreed to pay within the con- 
templation of article II, paragraph 1 (m) and article V, paragraph 





DECISIONS OF THE COMPTROLLER GENERAL 503 


1 (b) of the contract and for which reimbursement is authorized in 
the amount claimed, if otherwise correct, provided the expenditure 
be approved or ratified by the contracting officer or his duly author- 
ized representative, in accordance with the terms of the contract. 


(B-13755) 


CONTRACTS—INCREASED COSTS—DEFAULTING CONTRACTOR— 
IMPOSSIBILITY OF PERFORMANCE 


Where the name and location of the contractor’s factory were designated in 
the contract so that it reasonably may be presumed that the parties con- 
tracted with reference to supplies produced at that particular factory, 
and a fire, occurring without the fault or negligence of the contractor, 
an excusable cause of delay under the contract, destroyed the plant so 
designated, the contractor may be released from liability for any excess 
costs incurred by the Government in purchasing the supplies in the open 
market. 16 Comp. Gen. 983, distinguished. 


Comptroller General Warren to the Secretary of War, March 6, 1941: 


Consideration has been given your letter of January 9, 1941, as 
follows: 


Reference is made to your letter of December 11, 1940, relative to the 
contract with the R. M. Hollingshead Corporation for lubricating greases. 

The Holabird Quartermaster Depot under date of July 1, 1940, entered into 
a contract No. W-398-QM-7970 with the R. M. Hollingshead Corporation for 
certain greases for the period ending December 31, 1940. During the latter 
part of July, the plant in which this company manufactured grease at Camden, 
New Jersey, was completely destroyed by fire. Grease had not been required by 
any of the stations covered by the contract up to the time of the fire and no 
orders had been placed. The R. M. Hollingshead Corporation advised this 
office of the explosion and fire stating that the building in which the grease was 
manufactured was completely demolished and that they had no other plant 
where the grease could be manufactured. The grease covered by the contract 
was a special lubricant and was not carried in stock. They requested that they 
be released from the contract. 

In view of decision A-—84472, May 1937, volume 16, page 983, the case was 
not submitted for decision, but the contractor was called upon to perform under 
the contract and advised that if he failed to make deliveries as called for, 
that purchase would be made against his account. 

Copy of Contract Bulletin #123 and pertinent papers are attached. 


Contract No. W-398-qm-7970, entered into under date of July 1, 
1940, by the purchasing and contracting officer, Holabird Quarter- 
master Depot, on behalf of the United States, with the R. M. Hol- 
lingshead Corporation, covers the furnishing of an indefinite quan- 
tity of mineral lubricating greases for automotive use for the period 
July 1 to December 31, 1940, in accordance with certain designated 
specifications, schedules, and conditions attached to and made a 
part of the contract. Schedule “A” divides the delivery area, com- 
prising continental United States, into 10 regions, and sets forth 
the price of each item of lubricating grease in each region, and 
article 1 of the contract requires delivery f. o. b. any destination 
within a region within 10 days after receipt of order. The schedule 
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of supplies states the contractor’s factory name and location as “R. 
M. Hollingshead Corp. Camden, N. J.,” and there is attached to the 
contract a list of States showing the warehouses, four in number, 
from which delivery can be made, such list having been required by 
paragraph 17 of the invitation for bids, which provided that distri- 
bution facilities and accessibility would necessarily be determining 
factors in making awards. 


With respect to the quantities of supplies to be furnished under the 
contract, paragraph 1 of the applicable conditions provides : 


1. Supplies will be ordered from time to time by activities of the Quartermaster 
Corps and War Department Civilian Conservation Corps in such quantities 
aS May be needed. As it is impossible to determine the precise quantities 
of different items described in this contract that will be required during the 
contract term, the contractor will be obligated to deliver all supplies of the 
kind contracted for, that may be ordered during the contract term. The 
estimated annual requirements of each article are given for information only, 
and will not relieve the agencies and activities of the United States Army 
and the Civilian Conservation Corps for the use of which the contract is 
made, of the obligation to order from the contractor all articles covered by 
the contract that may, in the judgment of the ordering officers, be needed; 
and shall not relieve the contractor of his obligation to fill all such orders. 


With respect to the rights of the Government in the event the 
contractor refuses or fails to deliver the supplies within the time 
specified, article 5 of the contract provides: 


Delays—Damages.—If the contractor refuses or fails to make deliveries of 
the materials or supplies within the time specified in article 1, or any extension 
thereof, the Government may by written notice terminate the right of the 
contractor to proceed with deliveries or such part or parts thereof as to which 
there has been delay. In such event, the Government may purchase similar 
materials or supplies in the open market or secure the manufacture and 
delivery of the materials and supplies by contract or otherwise, and the 
contractor and his sureties shall be liable to the Government for any excess 
cost occasioned the Government thereby: Provided, That the contractor shall 
‘not be charged with any excess cost occasioned the Government by the purchase 
of materials or supplies in the open market or under other contracts when 
the delay of the contractor in making deliveries is due to unforeseeable causes 
beyond the control and without the fault or negligence of the contractor, 
including, but not restricted to, acts of God or of the public enemy, acts of 
the Government, fires, floods, epidemics, quarantine restrictions, strikes, freight 
embargoes, unusually severe weather, and delays of a subcontractor due to 
such causes unless the contracting officer shall determine that the materials 
or supplies to be furnished under the subcontract are procurable in the open 
market, if the contractor shall notify the contracting officer in writing of the 
cause of any such delay, within 10 days from the beginning thereof, or within 
such further period as the contracting officer shall, with the approval of the 
head of the department or his duly authorized representative, prior to the 
date of final settlement of the contract, grant for the giving of such notice. 
The contracting officer shall then ascertain the facts and extent of delay, 
and his findings of fact thereon shall be final and conclusive on the parties 
hereto, subject only to appeal within 30 days by the contractor to the head 
of the department concerned or his duly authorized representative, whose de- 
cision on such appeal as to the facts of delay shall be final and conclusive 
on the parties hereto. 


In view of the above-quoted provision requiring the contractor 
to deliver and the designated Government agencies to order from 
the contractor all articles covered by the contract that may, in the 
judgment of the ordering officers, be needed, the contract was valid 
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and binding on both parties notwithstanding no definite quantities 
were specified therein, and the contractor was bound to furnish any 
supplies ordered under the contract unless excused by the provisions 
thereof or by operation of law. See Willard, Sutherland, and Com- 
pany v. United States, 262 U. S. 489, and cases therein cited. 

By letter of August 1, 1940, the contractor advised the contracting 
officer as follows: 


We have your contract expiring December 31, 1940, for various kinds of 
lubricating grease. We have had one of the worst catastrophies that has 
ever happened in the city of Camden. We do not know how soon we can 
get our filling department together for greases but we would appreciate being 
ont from this contract. Will you kindly let us have a notice to that 
effect. 

The contract began on July 1st and we have not to date, received an order. 
We have not stocked any of this grease in the warehouse due to the fact 
that we have not received any orders or inquiries at any point. 

We will appreciate your retaining our name on your mailing list to receive 
bid forms because we expect to be in a position in the near future to supply 
these articles. The fire, however, did not handicap us from manufacturing 
all articles as we have another set of buildings located about nine squares 
from our regular filling department. 


In letters of August 8, 1940, the contractor further advised the 
contracting officer that the lubricant called for under the contract was 
a special lubricant not carried as a stock item; that it was not then 
in a position to make any kind of grease, and that the fire previously 
referred to took place on July 30, 1940; and the contractor again re- 
quested release from the obligation of its contract. In response to an 
inquiry from the contracting officer as to whether it had any other 
factory in which the greases could be manufactured, the contractor in 
letter of August 19, 1940, stated : 

We very deeply regret to advise you that we manufactured grease at one 
plant, namely, 9th & Market Streets, Camden, New Jersey. This building housed 
all our steam-jacketed mixing kettles and filling equipment for the production 
and filling of lubricants. This particular building was completely demolished, 
burned down to the street level, rendering all equipment positively useless. We 
very deeply regret that we do not have any other plant that can manufacture 
this merchandise. 

As it will be approximately ninety days before we will again be in the process 
of manufacturing lubricants, we think it would be to the best interest of the 
Government to relieve us of our responsibility on this contract and purchase same 
from some other source. This is the first time in all our fifty years of doing 
business with the U. S. Government that we have asked for any such relief. 
It has always been our policy to accept and fulfill all contracts with the U. S. 
Government. However, at a time like this, we have no other alternative than 


to ask for relief. We therefore request that we be relieved of our obligations 
under the above referred to circumstances. 


It appears from other evidence of record that the contractor’s re- 
quests for relief were referred by the contracting officer to the Quarter- 
master General for advice as to the proper action to be taken, and 
that on September 18, 1940, the contractor was advised by the con- 
tracting officer that in view of the decision of the Comptroller 
General, 16 Comp. Gen. 983, it was called upon to perform, and that 
in the event it failed to make deliveries as called for, purchases would 
be made against its account. 

405635"—41——34 
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In the meantime, the Quartermaster General, on September 14, 
1940, issued Contract Bulletin No. 123, notifying ordering officers of 
the execution and provisions of contract No. W-398-qm-7970, and of 
the procedure to be followed in placing orders thereunder. By sup- 
plement No. 1 to said bulletin, the Quartermaster General, on Novem- 
ber 13, 1940, directed contracting officers to purchase in the open 
market their requirements of lubricating greases called for under the 
contract, any excess cost to be charged to the contractor. 

It is evident from the letter of the contracting officer dated Septem- 
ber 18, 1940, referred to above, and from your letter of January 9, 
1941, that the collection of excess costs from the contractor in this 
case was considered by the administrative officers as required by the 
decision of this office dated May 6, 1937, 16 Comp. Gen. 983, which 
held—quoting from the syllabus—as follows: 

Where the supplies involved were possible of procurement elsewhere, the fact 
that a river at flood stage may have interfered with, or even prevented, the 
operation of the contractor's plant affords no legal justification for the failure 
to make deliveries as required by the terms of the contract, and the contractor 


is chargeable with the increased cost to the Government because of the conse- 
quent necessity for such other procurement. 


However, it does not appear from examination of said decision that 
the contract there involved contemplated the obtaining of the sup- 
plies from any particular source, or that such contract made any pro- 
vision for relieving the contractor from its obligations for any cause 
whatsoever. Compare 17 Comp. Gen. 466; id. 864. In the instant 
case, on the other hand, the name and location of the contractor’s fac- 
tory were designatéd in the contract itself, and it reasonably may be 
presumed that the parties contracted with reference to supplies pro- 
duced at that particular factory. 

It is a well-recognized exception to the absolute obligation of a con- 
tract that, in contracts where the performance depends on the con- 
tinued existence of a given person or thing, a condition is implied, 
that the impossibility of performance arising, without the fault of the 
contractor, from the perishing of the person or thing, shall excuse 
the performance. The Tornado, 108 U. S. 342, 351; The Claveresk 
(C. C. A. 2), 264 Fed. 276; North American Oil Co. v. Globe Pipe 
Line Co. (C. C. A. 8), 6 Fed. (2d) 564; Stewart v. Stone, 127 N. Y. 
500, 28 N. E. 595; Pearson v. McKinney, 160 Cal. 649, 117 Pac. 919. 

Moreover, the contract in this case provides in article 5, quoted 
above, that the contractor shall not be charged with any excess cost 
when the delay of the contractor in making deliveries is due to un- 
foreseeable causes beyond its control and without its fault or negligence, 
including fires, provided notice is given the contracting officer in 
writing within ten days from the beginning of the delay. Such pro- 
vision restricts the right of the Government to collect excess costs for 
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delay in delivery, and must be given effect to the extent applicable. 
See Greco Canning Co. v. P. Pastene and Co., Inc. (C. C. A. 9), 277 
Fed. 877; Maawell et al. v. Zenith Limestone Co., 142 Okla. 286, 286 
Pac. 879; 17 Comp. Dec. 881. 

In this connection, while the record shows that the requisite notice 
of delay was given by the contractor, within two days after the destruc- 
tion of its plant by fire, it does not show that the contracting officer 
has ever acted upon such notice in the manner provided in said Article 
5 of the contract; that is, by ascertaining the facts and extent of 
delay, the instructions by the Quartermaster General directing the 
charging of excess cost against the contractor not being the findings 
of fact by the contracting officer made final and conclusive upon the 
parties by said article. See 18 Comp. Gen. 870; 19 id. 358, and cases 
therein cited. 

While it is the responsibility of the contracting officer under the 
provisions of the contract to find the facts and extent of the delay, 
it may be noted that notwithstanding the contract was entered into 
under date of July 1, 1940, and listed certain warehouses from which 
delivery could be made, it appears from your letter that grease had 
not been required or ordered by any of the stations covered by the con- 
tract up to the time of the fire. Also, the record does not show that 
any notice of the contract was given the service in general prior to 
the issuance of Contract Bulletin No. 123, dated September 14, 1940, 
nearly 7 weeks after the fire and more than 11 weeks after the begin- 
ning of the contract period, or that the contractor could not have 
delivered grease from its factory within the 10 days allowed by the 
contract, had it not been for the fire. 

In view of all the facts and circumstances disclosed, if it has been 
or should be found by the contracting officer, or by you upon appeal, 
in respect of any supplies ordered under the contract, that the con- 
tractor’s delay in making delivery was due to the fire which occurred 
in its plant and was without its fault or negligence, the contractor 
may be released from its obligation to deliver such supplies without 
liability for any excess costs which may have been incurred by the 
Government in purchasing the supplies in the open market. 


(B-13958) 


FRAUD—CONTRACT IRREGULARITIES—PAYMENT LIABILITY 


The Government’s acceptance of a proposal for carrying the mail upon which 
the bidder had forged the signatures of the sureties and of the post- 
master, in connection with the bond required by law to accompany the 
proposal, did not result in a valid contract, and the bidder has no right 
to payment, either under the terms of the so-called contract, or for the 
reasonable value of the work performed. 
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Comptroller General Warren to the Postmaster General, March 6, 1941: 
I have your letter of December 11, 1940, as follows: 


Will P. Allen was awarded the contract on route 76468, parts A and B, Los 
Angeles, California, to Canoga Park, California. The Department later ascer- 
tained that Allen on April 22, 1938, had forged or caused to be forged names 
of personal sureties, likewise the name of the postmaster, on a certificate which 
formed a part of the proposal bond and contract. When these facts became 
known the contract was annulled, effective October 31, 1940. Allen was indicted, 
pleaded guilty, and is now serving a jail sentence. Prior to the annulment of 
his contract Allen had rendered service on the route and after making the 
necessary adjustments incident to the rendition of service by a substitute con- 
tractor, there was found to be a balance due Allen of $406.71. 

In a case involving the cancelation of an air-mail contract it was held in 
7 C. G. 322 that since the contract had been canceled as violative of Section 
3950 of the Revised Statutes (prohibiting collusion among bidders), the only 
penalty prescribed for the violation of the statute was the annulment of the 
contract and the disqualification of the offender as a future contractor, and 
that the amount earned for services performed prior to the cancelation was 
not forfeited. 

Your early decision is requested as to whether this amount may be paid to 
Allen for services actually performed. 


With respect to the balance said to be due Will P. Allen for 
services rendered, the account, as shown by the records of this office 
for the period from September 1, 1939, to October 31, 1940, is as 
follows: 

Services performed under contract and change orders 


Sept. 1 to Sept. 17, 1939, at $4,692.00 per annum-_-_-_______- $221. 56 
Sept. 18, 1939, to Feb. 28, 1940, at $4,733.79 per annum___ 2, 143. 36 
Mar. 1 to Mar. 14, 1940, at $5,378.03 per annum___-_-~-_- 202. 39 
Mar. 15 to May 26, 1940, at $5,392.55 per annum_-__---__--_ 1, 072. 70 
Extra pay (third paragraph of fifth section of contract, 
DIED ESSE cod hbeidesnedb a dntati bes bii-mncbintenienctig maipensibestiomiity 13. 09 
May 27 to Oct. 31, 1940, at $5,235.41 per annum_-___-_---_ 2, 251. 79 
—————- $5, 904. 89 
Compensation and expenses paid 
Compensation Sept. 1, 1939, to Oct. 31, 1940___.____-_-__- $4, 263. 26 
Amount transferred to appropriation “Vehicle Serv- 
ice,” for service performed by Government-owned ve- 
hicles and Government personnel from Feb. 1 to Oct. 
dA ad tits dll iscdh piled dials ceintigt Meade eipsiiipeennanneaes 1, 204. 21 
Difference between contract rate and amount transferred 
to appropriation “Vehicle Service”_......-.---.----_-_ 279. 76 
—_———_ 5, 747. 23 
157. 66 


From the above statement there appears to have been earned and 
unpaid under the contract the sum of $157.66, instead of $406.71, as 
reported in your letter, swpra. 

It appears that it is a requirement of law that every proposal for 
carrying the mail shall be accompanied by the bond of the bidder, with 
sureties approved by a postmaster, and that no proposal shall be con- 
sidered unless it be accompanied by such bond. See 39 U.S. C. 426. 
The act of the bidder in submitting a proposal upon which were 
forged the signatures of the sureties and of the postmaster constitutes 
a fraud in the procurement and execution of the contract. Because 
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of such forgery and fraud, a valid contract did not result from the 
Government’s acceptance of the proposal, and it is plain that the fraud 
vitiates any right of recovery either under the terms of the so-called 
contract or for the reasonable value of the work performed. Atlantic 
Contracting Company v. United States, 57 Ct. Cls, 185; Michigan 
Steel Box Co. v. United States 49 id. 421; McMullen v. Hoffman, 174 
U. S. 639. See also 28 U. S. C. 279; 31 U. S. C. 231. Also, a contract 
procured by means of an illegal act, to wit, forgery, so offends public 
policy as to deserve no recognition by the courts. See Oscanyan v. 
Arms Company, 103 U. S. 261; McMullen v. Hoffman, supra. 

The disposition made of the matter involved in 7 Comp. Gen. 322, 
cited by you, was in accordance with specific statutes covering such 
cases, and is not controlling under circumstances such as here involved. 

While it does not appear from the present record that there has 
been such damage to the United States as would require action to 
recover amounts previously paid for services actually rendered, you 
are advised that no further payment should be made to Will P. Allen 
by reason of services rendered under the fraudulently procured 
contract. 


(B-14962) 


RETIREMENT—CIVILIAN—STATUS OF EMPLOYEE AFTER ELECTION 
TO CONGRESS 


A determination by the Civil Service Commission that a former legislative em- 
ployee retained his retirement status after his election to the Congress of 
the United States, without any break in service, would not be questioned 
by the General Accounting Office in the disposition of any matter in which 
such determination may be involved. 


Assistant Comptroller General Elliott to the President, United States Civil 
Service Commission, March 6, 1941: 

Reference is made to your letter of February 8, 1941, requesting 
to be advised whether this office concurs in the view of the Civil Service 
Commission to the effect that a member of the House of Representatives 
holds a position, or is an employee, within the meaning of the Civil 
Retirement Act, as amended, which applicable statute preserves a re- 
tirement status, once acquired, to an employee who goes without break 
in service from a position within the purview of the Retirement Act, 
as amended, to a position not within the purview of said act, and that 
an employee of the legislative branch of the Government who acquires 
a retirement status under the provisions of the act of July 13, 1937, 
50 Stat. 512, as amended by the act of June 25, 1938, 52 Stat. 1197, and 
is thereafter elected as a member of the House of Representatives 
without break in service, retains his retirement status. 

The original retirement law of May 22, 1920, 41 Stat. 614, limited 
its benefits to “all employees in the classified civil service of the United 
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States,” expressly including, also, certain other classes of employees 
not here material. However, by section 3 (d) of the act of July 3, 
1926, 44 Stat. 906, the benefits of the Retirement Act were extended to, 
among others, “unclassified employees transferred from classified posi- 
tions.” But even prior to the enactment of the /926 amendatory statute, 
the Attorney General in three opinions, namely, 34 Op. Atty. Gen. 192; 
id. 334; id. 515, stated a rule to the effect that a retirement status once 
acquired by reason of a classified civil service status was preserved so 
long as the person remained in the executive or judicial civil service 
of the United States either as an officer or an employee thereof. In 
applying that rule no distinction was made between officers appointed 
of the President, by and with the advice and consent of the Senate, and 
employees, who occupy excepted offices or positions after service in a 
classified civil service position. 

The first cited opinion of the Attorney General, which was rendered 
June 3, 1924, applied the rule to any person who had once acquired 
a retirement status or occupied a classified civil service status upon 
transfer to a nonclassified position. The second cited opinion of the 
Attorney General, which was rendered December 22, 1924, extended 
the same rule “to those persons who have acquired a competitive status 
in the classified civil service and subsequently have accepted appoint- 
ments by the President to nonclassified positions and been confirmed 
therein by the Senate, so long as such persons remain continuously in 
the executive or judicial civil service of the United States.” The last 
cited opinion of the Attorney General was rendered June 24, 1925, 
and it applied the same rule to preserve the retirement status of a law 
clerk to a Justice of the Supreme Court of the United States, which 
position was not then within the purview of the Retirement Act. 
Compare 5 Comp. Gen. 254; 6 id. 69; id. 118; id. 572; 7 id. 150; id. 246; 
9 id. 69. Also, see decision of April 23, 1931, 10 Comp. Gen. 491, 
wherein the view was expressed that the amendment in the Retirement 
Act extending retirement benefits to “unclassified employees trans- 
ferred from classified positions” was intended “to give statutory ap- 
proval to the prior opinions of the Attorney General and the decisions 
of the Comptroller General that retirement benefits were preserved 
to all employees under the Federal Government serving in positions not 
within the purview of the Civil Retirement Act, if such service is con- 
tinuous with prior service in positions within the purview of the 
Civil Retirement Act.” 

Regarding the terms of the act of July 13, 1937, 50 Stat. 512, as 
amended by the act of June 25, 1938, 52 Stat. 1197, extending the 
Retirement Act to legislative and court employees, under which legis- 
lation the Congressman mentioned in your letter acquired a retirement 
status while he was a legislative employee, it was stated in decision of 
March 2, 1939, 18 Comp. Gen. 683, 685, as follows : 
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* * * The general rule stated under the Retirement Act to which you refer 
“that retirement benefits are preserved to all employees under the Federal Gov- 
ernment serving in positions not within the purview of the Retirement Act if 
such service is continuous with prior service in positions within the purview of 
the Civil Retirement Act” may be applied to preserve the retirement status of 
an employee transferred without break in service from a position in another 
branch of the service to a Senate position during the first 7 years of service (see 
also sec. 1 of the act of July 13, 1937), but said rule may not be applied to 
defeat the statutory prohibition against making retirement deductions from 
compensation paid in whole or in part by. the disbursing officer of the Senate 
during the first 7 years of service. * * 


With respect to the proposition of whether a Congressman may be 
termed an officer or employee of the United States your letter states: 


In Lamar vy. United States (241 U. S. 108), a case involving prosecution under 
section 32 of the Penal Code which prohibits and punishes the false assuming, 
with the intention to defraud, to be an officer or employee of the United States, 
etc., the Supreme Court held that a Member of the House of Representatives 
is an officer of the United States within the meaning of said section. The court, 
stated among other things: 

“Guided by these rules, when the relations of Members of the House of Repre- 
sentatives to the Government of the United States are borne in mind and the 
nature and character of their duties and responsibilities are considered, we 
are clearly of the opinion that such Members are embraced by the compre- 
hensive terms of the statute. If however considered from the face of the statute 
alone the question was susceptible of obscurity or doubt—which we think is not 
the case—all ground for doubt would be removed by the following considerations: 
(a) Because prior to and at the time of the original enactment in question the 
common understanding that a Member of the House of Representatives was a 
legislative officer of the United States was clearly expressed in the ordinary, 
as well as legal, dictionaries. See Webster, verbo office; Century Dictionary, 
verbo officer; Bouvier’s Law Dictionary (edition of 1897) vol. 2, page 540, verbo 
legislative officers; Black’s Law Dictionary (2d edition) page 710, verbo legis- 
lative officer. (b) Because at or before the same period in the Senate of the 
United States after considering the ruling in the Blount case, it was concluded 
that a Member of Congress was a civil officer of the United States within the 
purview of the law requiring the taking of an oath of office (Cong. Globe, 38th 
Cong., 1st sess., pt. 1, pp. 320-331). (c) Because also in various general statutes 
of the United States at the time of the enactment in question a Member of Con- 
gress was assumed to be a civil officer of the United States. Revised Statutes, 
sections 1786, 2010, and subdivision 14 of section 568. (d) Because that conclu- 
sion is the necessary result of prior decisions of this court and harmonizes with 
the settled conception of the position of Members of State legislative bodies as 
expressed in many State decisions.” The Floyd Acceptances, 7 Wall. 666, 676; 
Ea parte Yarbrough, 110 U. 8S. 651, 654; Wiley v. Sinkler, 179 U. S. 58, 64; Swafford 
v. Templeton, 185 U. 8S. 487, 492; People v. Common Council, T7 N. Y. 508, 507-508; 
Morril v. Haines, 2 N. H. 246; Shelby v. Alcorn, 36 Mississippi, 273, 291; Parks v. 
Soldiers’ Home, 22 Colorado, 86, 96. 

Sections 1756, 1759, 1786, and 2010 of the Revised Statutes recognize Members 
of Congress as officers of the United States. Decisions of State courts and State 
statutes recognize members of the State legislatures as State officers, Morril v. 
Haines, 2 N. H. 246, 251; Shelby v. Alcorn, 36 Mississippi, 273 291; State v. Dillon, 
90 Missouri, 229, 233; Rev. Stat., N. Y., 1829, v. 1, p. 95, and it is established 
by decisions of State courts that a Member of Congress is a Federal and not 
a State officer, Eversole v. Brown, 21 Ky. Law Rep. 925, 927; State v. Gifford, 22 
Idaho, 613, 632-633; State v. Russell, 10 Ohio Dec. 255, 264. Section 6, Article I 
of the Constitution of the United States states that the Senators and Repre- 
sentatives shall receive a compensation for their services, to be ascertained by 
law, and paid out of the Treasury of the United States. 


In view of the foregoing, you may be advised that should the Com- 
mission determine that the retirement status of the former legislative 
employee is retained notwithstanding his subsequent election to the 
Congress of the United States, without any break in service, this 
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office would not question that determination in the disposition of 
any matter which may come before this office for official action in 
which such determination may be involved. Compare 19 Comp. 
Gen, 52. 


(B-15194) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—JOINT 


Where two or more civilian employees perform an official trip in a privately 
owned automobile, only one of them may be reimbursed on a mileage 
basis. 8 Comp. Gen. 134, involving a money allowance to Navy enlisted men, 
distinguished. 


Comptroller General Warren to the Secretary of the Navy, March 8, 1941: 


I have your letter of February 21, 1941, Ref. L1/L20-3(410210)S, 
as follows: 


The Navy Department has under consideration travel expense claims sub- 
mitted by two of its civilian employees, Mrs. Nellie H. Horton and Mr. Roger 
P. Crabbe, who were transferred by order of the Assistant Secretary of the 
Navy, issued December 23, 1940, from duty in the Bureau of Supplies and 
Accounts, Navy Department, Washington, D. C. to Corpus Christi, Texas. The 
orders to each of the employees contained the following provisions: 

“As this transfer is in the interest of the Government and it is more eco- 
nomical and more advantageous to the Government, you are hereby authorized to 
perform this travel by privately owned automobile and you will be allowed 
expenses on a mileage basis at the rate of three and one-half cents per mile 
for transportation.” 

The travel claims of both Mrs. Horton and Mr. Crabbe were received at 
the same time and each claim for travel, exclusive of subsistence, totals 1,747 
miles at 34%¢ or $61.15. 

Standard Form No. 1012-E attached to Mr. Crabbe’s claim showed Harry 
Horton to be the owner of the automobile. The fact that both claims were 
received at the same time made possible the determination that the two 
employees traveled in the same machine. The Standardized Government Travel 
Regulations, as amended by subparagraph (c) of paragraph 11 provides— 

“Charge for the hire of a conveyance of another Government employee, of 
a member of the traveler’s family, or of a member of the family of another 
Government employee, will not be allowed in the absence of a satisfactory show- 
ing that the conveyance was not so procured because of such personal or 
official relationship; that it was impracticable to otherwise procure, and that 
the member of the family so furnishing was not dependent upon the traveler 
for support. The material facts should be reported in the account.” 

Public Act No. 485—76th Congress approved April 25, 1940, authorizes the 
use of a privately owned automobile for travel without limitation of ownership. 

Your decision is requested as to whether under travel orders authorizing the 
use of a privately owned automobile, the showing contemplated by paragraph 
11-c of the Standardized Government Regulations, as Amended, above quoted, 
is necessary, or whether the rule laid down in the decision of the Comptroller 
General of September 18, 1928 (8 Comp. Gen. 134) would govern. The cited 
decision held that in the travel of enlisted men, the rate per mile was a money 
allowance and that— 

“It is not material to the man’s right to such money allowance whether he 
travel in the same conveyance with other enlisted men entitled to the same 
money allowance, or other persons, nor whether he owned the conveyance 
in which the travel was performed. When travel by privately owned conveyance 
properly authorized according to regulations prescribed by the Secretary of 


the Navy, has been accomplished, the man is entitled to the prescribed money 
allowance.” 


st CE 
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Subparagraph (c) of paragraph 11 of the Standardized Govern- 
ment Travel Regulations, quoted in your letter, must be read in con- 
nection with the opening statement of the paragraph, as follows: 

Special conveyances.—The hire of boat, automobile, aircraft, livery, or other 
special conveyance will be allowed only when no public or regular means of 
transportation are available or when such regular means of transportation can- 
not be used advantageously in the interest of the Government, in which case 
a satisfactory explanation must accompany the account. 

There is for noting that the hire of special conveyances is allowed 
under the regulations, “only” upon two conditions, namely, (1) when 
no public or regular means of transportation are available or (2) 
when such regular means of transportation cannot be used advan- 
tageously in the interest of the Government. Neither of these 
two conditions appears present in the cases submitted; hence, the 
referred-to regulations would appear to have no application thereto. 

It may be stated generally that the terms of paragraph 11 of the 
Standardized Government Travel Regulations appear to have appli- 
cation only to cases covering reimbursement of transportation ex- 
penses on an actual expense basis. In other words, they appear to 
have no application to travel on a mileage basis in a privately 
owned automobile—including an automobile owned by another em- 
ployee—under the terms of the act of February 14, 1931, 46 Stat. 1103, 
as amended by the acts of March 3, 1933, 47 Stat. 1516, and April 
25, 1940, 54 Stat. 167, and under the provision of section 12 (a) of 
the Standardized Government Travel Regulations. See 20 Comp. 
Gen. 345. 

The act of March 3, 1875, 18 Stat. 452, 5 U. S. C. 73, provides 
that, with certain exceptions, “only actual traveling expenses shall 
be allowed to any person holding employment or appointment under 
the United States.” Under that statute reimbursement is made for 
the amount actually expended for transportation based on receipts, 
etc. The act of February 14, 1931, 46 Stat. 1103, as amended by 
section 9 of the act of March 3, 1933, 47 Stat. 1516, and the act of 
April 25, 1940, 54 Stat. 167, provides as follows: 

That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
erpenses of transportation, under regulations to be prescribed by the Pres- 
ident, not to exceed 2 cents per mile for the use of a privately owned motorcycle 
or 5 cents per mile for the use of a privately owned automobile for such trans- 
portation, whenever such mode of travel has been previously authorized and 
payment on such mileage basis is more economical and advantageous to the 
United States. * * * [Italics supplied.] 

See, also, paragraph 12 (a) of the Standardized Government Travel 
Regulations, as amended. 19 Comp. Gen. 984. 

There is for noting the italicized portion of the above-quoted 

statute. In decision of July 24, 1940, B-10837, it was stated: 


The original act of February 14, 1931, 46 Stat. 1103, authorizes the payment 
of mileage to civilian officers or employees engaged in necessary travel on 
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official business while away from their headquarters or post of duty “in lieu 
of actual expenses of transportation”; that is, the mileage allowance is a 
commutation of actual expenses and it was not anticipated that travel on 
official business should profit the employee financially when using his own 
automobile, but only that he should be made whole in that respect. The amend- 
ments of March 38, 1933, 47 Stat. 1516, and April 25, 1940, 54 Stat. 167, made 
no change in the quoted language. Accordingly, when transportation is pro- 
cured free of any expenses the traveler may not be paid mileage for the per- 
formance of such travel in a privately owned automobile, for, in such a situation, 
there could be no commutation of “actual expenses of transportation” which are 
nonexistent. Accordingly, when a travel voucher is submitted claiming mileage 
for the use of a privately owned automobile not the property of the traveler, 
the employee should be required to furnish a statement whether he actually 
paid the whole or a substantial part of the cost of operation of the vehicle over 
the distance for which mileage is claimed. [Italics supplied.] 


In the decision of September 18, 1928, 8 Comp. Gen. 134, to which 
reference is made in your letter, there was considered a statute author- 
izing a money allowance “in lieu of transportation by the shortest 
usually traveled route now authoried by law to be furnished in kind,” 
rather than mileage in lieu of actual expenses of transportation for 
which payment would have been made on a reimbursement basis. 
That is to say, none of the enlisted men in the situation there presented 
would have been required to show actual expenditures for trans- 
portation—a situation entirely different from that presented by the 
statute here under consideration. Hence, the rule stated in that de- 
cision has no application here. 

The mileage law of 1931, as amended, above quoted, is applicable 
to civilian officers and employees, and was enacted as an exception 
to the general statute of 1875 in order to allow payment of travel 
expenses on a commutation basis. Said 1931 statute contemplates 
reimbursement on a milage basis only to one person for travel by the 
same privately owned automobile on the same trip, regardless of 
whether he be the owner of the car, or whether other employees may 
be traveling on official business in the same car. The Congress in- 
tended, by the statute, to fix 5 cents per mile as the maximum allow- 
ance for the use of one privately owned automobile on official busi- 
ness. Of course, there is no legal objection to the travel of more 
than one employee, on official business, in the same privately owned 
automobile. But this is merely a factor to be considered by the 
administrative office in determining whether travel by a privately 
owned automobile is more “economical and advantageous to the 
United States” and in fixing the mileage rate—not to exceed 5 cents 
per mile—for the particular travel performed. See 13 Comp. Gen. 
163. 

In the light of the foregoing, the present record fails to establish 
any proper basis for payment of Mr. Crabbe’s mileage claim. 
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(B-15234) 


CONTRACTS—CONGRESSIONAL INTEREST—STATUTORY PROHIBITION 
APPLICABILITY 


A lease of land by a husband and wife to the Government became void by 
operation of law, insofar as it remained executory upon the husband’s 
election to Congress, and any further payments thereunder would be in 
direct contravention of section 3739, Revised Statutes. 


Comptroller General Warren to the Secretary of Commerce, March 11, 1941: 
I have your letter of February 24, 1941, as follows: 


Your attention is invited to the following leases which cover the Crestview, 
Florida, intermediate field site 21, on the New Orleans-Jacksonville Airway. 
Leases CAA2-968, dated May 20, 1939, with Robert F. Sikes and Emma K. Sikes 
nd a acres of land, and CAA2-970, dated May 14, 1939, for 40.14 acres of 
land. 

Lease CAA2-969, dated May 15, 1939, with Allen P. and Ellen B. Jones, 
Route 1, Crestview, Florida, for 19.54 acres of land. 

Lease CAA2-971, dated June 23, 1939, with Lloyd C. Powell, Crestview, 
Florida, for 4.25 acres of land. 

The site for this intermediate field was chosen as a result of an extensive 
investigation by our Airways Engineering Division, made for the purpose of 
selecting a field site which would adequately serve the section between Mobile, 
Alabama, and Marianna, Florida. Since a primary field was required in this 
section, in view of the fact that the field was to serve in conjunction with a 
radio facility, the location of the field was necessarily restricted to the localized 
area and there were few alternate sites available. 

Section 204, U. S. C. A., title 18 (section 114 of the Criminal Code) provides 
in part: 

“Whoever being elected or appointed a Member of or Delegate to Congress, 
or a Resident Commissioner, shall, after his election or appointment and 
either before or after he has qualified, and during his continuance in office, 
directly or indirectly, himself, or by any other person in trust for him, or 
for his use or benefit, or on his account, undertake, execute, hold, or enjoy, 
in whole or in part, any contract or agreement, made or entered into on behalf 
of the United States by any officer or person authorized to make contracts on 
its behalf, shall be fined not more than $3,000. All contracts or agreements 
made in violation of this section shall be void; and whenever any sum of 
money is advanced by the United States, in consideration of any such contract 
or agreement, it shall forthwith be repaid; * * *.’ 

Section 205, U. S. C. A., title 18 (section 115 of the Criminal Code) provides: 

“Whoever being an officer of the United States, shall on behalf of the United 
States, directly or indirectly, make or enter into any contract, bargain, or 
agreement, in writing or otherwise, with any Member of or Delegate to Congress, 
or any Resident Commissioner, after his election or appointment as such 
Member, Delegate, or Resident Commissioner, and either before or after he 
has qualified, and during his continuance in office, shall be fined not more than 
$3,000 (R. S. 3742; March 4, 1909, c. 321, 115. 35 Stat. 1109).” 

Section 206 of Title 18 excepts contracts made for the general benefit of 
an incorporated company from the provisions of Section 204 and 205 

It has come to the attention of this Administration that Robert F. Sikes, 
the colessor on leases CAA2-968 and CAA2-970 has recently been elected to 
the Congress of the United States from the Third District of the State of 
Florida. 

Accordingly, your opinion is requested as to whether or not the privity of 
the contract relationship between the Government and Representative Sikes 
may subsequently be maintained. In this connection, it is pointed out that the 
cost of establishing this intermediate field at Crestview, Florida, was approxi- 
mately $28,000, which covered clearing, grading, fencing, lighting, and other 
related work. Operating quarters were also installed on the field, and the 
radio station located three miles east of the field, which provides radio range 
coverage and communication facilities, is operated from these quarters. 
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Now that the radio station has been established and placed in operation, it 
is extremely doubtful if the field could be relocated to a suitable site which 
would be so located that one of the radio courses could be aligned with a field 
runway. As now located, the west course of the radio facility is aligned with 
the Bast-West runway of the field which makes possible letdowns and instru- 
ment approaches to the field under adverse flying conditions. If a suitable 
site could be obtained, it is estimated that it would cost $30,000 to relocate 
the field and provide the same facilities as are now available. 

As a practical matter, our engineers are definitely opposed to any action 
relative to relocating the field to another site, from the standpoint of civil avia- 
tion as well as the national defense. 


Sections 204 and 205 of Title 18, U. S. C. A., the former quoted in 
part and the latter in full in your letter, were, as indicated therein, 
taken from sections 114 and 115 of the Criminal Code, 35 Stat. 1109, 
prior to which similar provisions appeared in sections 3739 and 3742, 
Revised Statutes, which last-mentioned sections were derived from 
the act of April 21, 1808, 2 Stat. 484. The provisions of the two sec- 
tions referred to are penal in character and, in addition, said section 
204 provides that all contracts or agreements made in violation 
thereof shall be void and that any money advanced by the United 
States under any such contract or agreement shall forthwith be re- 
paid, directing that suit therefor shall be brought in case of failure 
to repay upon demand. 

It is, of course, no part of the duty of this office to consider or de- 
termine whether, from a penal standpoint, there has been in any 
given instance a violation of the two sections referred to, but it is 
understood that your inquiry is whether appropriated funds may be 
used for payment of rental under the two leases with Robert F. Sikes 
and Emma K. Sikes—who, it appears from the leases referred to, 
are husband and wife—since the election of Mr. Sikes to the Congress 
of the United States. 

The two leases with Mr. and Mrs. Sikes cover a term commencing 
November 30, 1939, and ending June 30, 1940, with an option to the 
Government to renew them from year to year, not, however, beyond 
June 30, 1960, for a rental therein stipulated. It appears that under 
the option the leases were renewed for the current fiscal year ending 
June 30, 1941. 

The purpose and effect of the provisions of section 3739, Revised 
Statutes, and other related statutory provisions were discussed in 
the case United States v. Dietrich, 126 Fed. 671, wherein the late 
Mr. Justice Van Devanter, then a Circuit Court Judge, speaking for 
the court, said in part as follows: 
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We think it is entirely clear that the purpose and effect of this legislation is 
to absolutely inhibit a!! contractual relations with the United States upon the 
part of any member «f or delegate to Congress through “any contract or agree- 
ment made or ¢*tered lato in behalf of the United States, by any officer or person 
authorized to make contracts on behalf of the United States,” save in the in- 
stances specifically excepted by section 3740. The comprehensive character of 
the inhibition is more apparent when it is considered that it is not confined to 
contracts or agreements obtained or held through the exercise of the influence 
incident to membership of or delegateship to Congress, or to those which are 
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not fair to the United States, or to those which give an undue advantage to a 
member of or delegate to Congress. It plainly includes “any contract or agree- 
ment,” no matter how fairly obtained or held, how reasonable in its terms, or 
how advantageous to the United States. The inhibition is not alone against 
undertaking or executing—that is, making or entering into—such a contract or 
agreement, but also against holding or enjoying one—that is, having or retain- 
ing the title thereto or receiving the benefits thereof. Moreover, the language 
used shows great care in bringing equally within the condemnation and penalty 
of the statute any indirection employed for substantially accomplishing what is 
within the principal inhibition. A sufficient reason for such legislation is that 
it tends to preserve the independence of the legislative and executive branches 
of the Government, and to free each from that influence which might come to 
be exerted over it by the other if the officers of the executive branch, acting on 
behalf of the government, could freely contract with members of and delegates 
to Congress. The purpose of the statute is to effectually close the door to the 
temptation which is incident to contractual relations between the Government 
and members of Congress. * * * 


It was urged in the Dietrich case that the statute is without appli- 
cation to a contract or agreement entered into with a person who, sub- 
sequently and during the life of the contract or agreement, is duly 
elected and becomes a member or delegate of the Congress. How- 
ever, that contention was denied by the court insofar as concerns the 
executory part of such a contract or agreement, it being held that the 
statute applied to such portion of a contract as remains executory, 
even though lawful when originally entered into. With respect to 
this phase of the matter, the court said, in part— 

* * * Nor is it necessary, in order to accomplish the purpose of the statute, 
to invalidate from the very beginning a contract or agreement lawfully entered 
into, where, during its life, the individual with whom it was made becomes a 
member of or delegate to Congress. The purpose of the statute is then accom- 
plished by terminating the contract or agreement insofar as it remains executory, 
but without extinguishing or avoiding, even if that were permissible, the rights 


of either party acquired by its lawful performance, or by its breach, up to that 
time. * 


and that— 


* * * The moment, therefore, that the defendant became a member of 
the Senate, this contract was dissolved—his obligation to further perform it 
and his right to further hold and enjoy it were terminated—by operation of 
law. He then assumed an official relation to the government which rendered it 
unlawful, and therefore incompatible, for him to longer have or sustain contrac- 
tual relations of this character. * * 


It seems apparent, therefore, that the leases with Mr. Sikes, insofar 
as they remained executory, became void by operation of law at the 
time of his election to the Congress. Accordingly, any further pay- 
ments for rental under said leases would be in direct contravention of 
the statute and are not authorized. 


(B-15255) 


BLOOD TRANSFUSIONS—CIVILIAN: EMPLOYEES—TYPING PURPOSES 


The appropriation for the Panama Canal (1941), providing for payment to 
Government employees for furnishing blood “‘for transfusion to the veins of 
patients” is available for payment to employees who furnish blood for use in 
typing prospective donors of transfusion blood, the typing of blood being a 
necessary incident to blood transfusions. 
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Acting Comatveliye General Elliott to the Governor of the Panama Canal, March 
1941: 


I have your letter of February 17, 1941, as follows: 


1. Your decision is requested with the return of the attached vouchers as to 
whether payment may properly be made to Mr. James C. Twomey and Mrs. 
Beatrice B. Lee in the amount of $25.00 each. 

2. The vouchers are drawn to cover proposed payments for 200 ce. of blood 
furnished Gorgas Hospital, a Government institution in the Canal Zone, to be 
used for typing prospective donors of transfusion blood. 

3. Both of the claimants in this instance are employees of the Health Depart- 
ment, the Panama Canal, Mr. Twomey being employed as a clerk, CAF 5-B, 
at a salary of $218.75 per month, and Mrs. Lee as a clerk-general, CAF 1-A, at 
$131.25 per month. 

4. Considerable difficulty was experienced by the Panama Canal in November 
1936 due to disallowance in the disbursing officer’s accounts of a payment for 
blood furnished by a Government employee for transfusion purposes. At that 
time explanation was made that the Canal Zone is a Government reservation 
and the only persons available for furnishing blood for transfusion are em- 
ployees residing therein, and Army personnel in outlying districts who cannot 
always be contacted in times of emergency. However, due to previous Comp- 
troller General decisions to the effect that a blood transfusion operation in- 
volves on the part of the donor the rendering of a service rather than the sale 
of a commodity, it was necessary for the Panama Canal to obtain specific legisla- 
tion through Congress to validate and provide for such payments. 

5. Current Panama Canal appropriations provide for payments of not to 
exceed $50 in any one instance to persons within the Government service who 
shall furnish blood from their veins for transfusion to the veins of patients 
in Panama Canal hospitals. While in the cases here presented the blood furnished 
was not for transfusion purposes, the procedure for obtaining “typing” blood 
is exactly the same as for obtaining “transfusion” blood and a necessary pro- 
cedure in connection with blood transfusion operations. The Chief of Laboratary, 
Gorgas Hospital, comments as follows: 

“*The amount of blood serum now needed for typing prospective donors before 
transfusion warrants it being paid for. We should not have to beg, borrow, 
or steal it.” 

6. Decision in the matter at an early date will be appreciated. 


The current appropriation for the Panama Canal, act of June 24, 
1940, 54 Stat. 510, provides, among other things, for— 


' * * * payments of not to exceed $50 in any one case to persons within the 
Government service who shall furnish blood from their veins for transfusion 
to the veins of patients in Panama Canal hospitals: Provided, That expendi- 
tures heretofore made to any person within the Government service for blood 
furnished to patients in Panama Canal hospitals are hereby validated; * * * 


The submitted vouchers state that the blood furnished by the two 
named employees was “for typing sera for transfusion purposes.” 
It thus appears from the vouchers and your letter that the blood 
furnished in this case is not actually for “transfusion” to the veins 
of other persons. But you state that the procedure for obtaining 
typing blood “is exactly the same” as for obtaining transfusion blood 
and that it constitutes “a necessary procedure in connection with 
blood transfusion operations.” In the circumstances, it would ap- 
pear that the blood furnished for the purposes stated is such a neces- 
sary incident to blood transfusion as to be considered an essential 
part thereof. Accordingly, the furnishing of the blood under the 
stated facts and circumstances appears reasonably to come within the 
intent and purposes of the appropriation, supra, in view of which 
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payment on the submitted vouchers is authorized, if otherwise 
correct. 
The vouchers are returned herewith. 


(B-14980) 
TRAVEL ALLOWANCE—NAVAL RESERVISTS 


An enlisted man of the Naval Reserve who is discharged other than at expira- 
tion of his enlistment when on active duty in time of war or national 
emergency is entitled to nothing more than transportation and subsistence 
to the place from which he entered on active duty and is not entitled to 
travel allowance at 5 cents per mile. 


Assistant Comptroller General Elliott to the Secretary of the Navy, March 14, 
1941: 

There has been received your letter of February 11, 1941, as 
follows: 


There is enclosed herewith for your consideration a letter from the Bureau of 
Supplies and Accounts, Navy Department, dated January 23, 1941, with accom- 
panying endorsement, requesting your decision on the question therein presented 
as to whether enlisted men of the Naval Reserve, discharged at other than 
expiration of enlistment while on active duty in time of war or national 
emergency, are entitled to the same travel allowance or transportation in kind 
as enlisted men of the regular Navy discharged for similar cause and with the 
same character of discharge. 


In decision July 1, 1940, 20 Comp. Gen. 1, it was held that enlisted 
members of the Naval Reserve who are discharged at expiration of 
enlistment while on active duty in connection with the existing 
emergency are entitled to travel allowance prescribed by section 126 
of the National Defense Act, 42 Stat. 1021 (34 U. S. C. 895), as 
amended. The Paymaster General refers to that decision and re- 
quests decision whether enlisted men of the Naval Reserve who are 
discharged at other than expiration of enlistment when on active duty 
in time of war or national emergency are entitled to travel allow- 
ance or transportation in kind under the same conditions as enlisted 
men of the Regular Navy discharged for the same causes. 

The decision of July 1, 1940, 20 Comp. Gen. 1, considered the status 
of men of the Naval Reserve who are discharged at expiration of 
enlistment while on active duty and who may ship over. In that 
case they would not return to their homes and if the travel allow- 
ance of 5 cents a mile were denied them they would not receive the 
same allowance as enlisted men of the Regular Navy in the same 
situation. Where an enlisted man of the Naval Reserve is discharged 
before expiration of enlistment for any of the causes which would 
entitle an enlisted man of the Regular Navy, if so discharged, to 
travel allowance, there would be no reenlistment and the man would 
be free to return to his home. The Naval Reserve Act of 1925 was 
consistently interpreted, and administratively applied, as authorizing 
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only transportation and subsistence for enlisted members traveling to 
and from active duty. The Naval Reserve Act of 1938 contains no 
provision expressly authorizing commutation of the cost of such 
travel. The obligation of the Government to return an enlisted man 
of the Naval Reserve to his home or the place from which taken for 
active duty upon release therefrom is not increased if at such time he is 
discharged from his enlistment contract. When so released from 
active duty (that is, by discharge) either during a time of war or 
national emergency or in time of peace, the man is entitled to nothing 
more than transportation and subsistence to the place from which he 
entered on active duty. 

Accordingly, you are advised that enlisted men of the Naval Re- 
serve who are discharged other than at expiration of enlistment when 
on active duty in time of war or national emergency are not entitled 
to travel allowance at 5 cents per mile. 


(B-14862) 


PAY—LONGEVITY—NATIONAL GUARDSMEN IN ACTIVE FEDERAL 
SERVICE—PRIOR NATIONAL GUARD RESERVE SERVICE 


An officer of the National Guard ordered to active duty pursuant to Public 
Resolution No. 96, August 27, 1940, and thus entitled to Federal pay as 
provided in section 3 of the act of June 10, 1922, is not entitled to count 
any portion of his commissioned service in the National Guard Reserve, 
or inactive National Guard, for longevity pay purposes, the National Guard 
none shy being included in the term “National Guard” as used in said 
section 3. 


Assistant Comptroller General Elliott to Lt. Col. A, J. Maxwell, United States 
Army, March 17, 1941: 

There has been considered your request dated January 24, 1941, 
for decision as to whether you are authorized to make payment on 
a supplemental voucher transmitted therewith in favor of Lt. Col. 
Andrew H. Thompson, Quartermaster Corps, N. G. U. S., covering 
the difference between longevity pay for such officer for over 12 years’ 
service and for over 15 years’ service for the period October 7 to 
December 381, 1940. 

Whether the additional payment is authorized depends upon 
whether such officer is entitled to count for longevity pay purposes 
certain time during which he held a commission in the National 
Guard Reserve. The official National Guard Register for the year 
1939 indicates, on page 812, that Lt. Col. Andrew H. Thompson was 
a first Lieutenant in the National Guard Reserve, Infantry, from 
January 8, 1931, to November 1, 1933. 

It appears from the facts submitted that Lt. Col. Thompson is an 
officer of the National Guard of the United States and that on Octo- 
ber 7, 1940, he was ordered to active duty pursuant to Public Resolu- 
tion No. 96, approved August 27, 1940. Therefore, he is entitled to 
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Federal pay as provided in section 3 of the act of June 10, 1922, as 
amended by the act of May 31, 1924 (37 U. S. C. 7), which provides: 

That when officers of the National Guard or of the reserve forces of any 
of the services mentioned in the title of this act are authorized by law to re- 
ceived Federal pay, those serving in grades corresponding to those of colonel, 
lieutenant colonel, major, captain, first lieutenant, and second lieutenant of the 
Army shall receive the pay of the sixth, fifth, fourth, third, second, and first 
periods, respectively. Such officers whenever entitled to Federal pay, except 
armory drill and administrative function pay, shall receive as longevity pay, 
in addition to base pay provided but not exceeding the maximum pay prescribed 
by law, an increase thereof at the per centum and time rates up to thirty 
years provided in the tenth paragraph of section 1. In computing the increase 
of pay for each period of three years’ service, such officers shall be credited 
with full time for all periods during which they have held commissions as 
officers of any of the services mentioned in the title of this Act, or in the 
Organized Militia prior to July 1, 1916, or in the National Guard, or in the 
Naval Militia, or in the National Naval Volunteers, or in the Naval Reserve 
Force or Marine Corps Reserve Force, when confirmed in grade and qualified 
for all general service, with full time for all periods during which they have 
performed active duty under reserve commissions, and with one-half time for 
all other periods during which they have held reserve commissions. 


The title of the said act of June 10, 1922, is as follows: 


An act to readjust the pay and allowances of the commissioned and en- 
listed personnel of the Army, Navy, Marine Corps, Coast Guard, Coast and 
Geodetic Survey, and Public Health Service. 


In view of the provisions of section 3, supra, as to the periods of 
service which may be counted in computing longevity pay for officers 
of the National Guard authorized to receive Federal pay, it does not 
appear that commissioned service in the National Guard Reserve is 
such service as would entitle an officer to longevity pay therefor. 
Nowhere in the section is service in the National Guard Reserve 
specifically mentioned nor is such commissioned service in the re- 
serve forces of any of the services mentioned in the title to the act. 
The provisions of this section cannot be considered as authority for 
counting commissioned service in the National Guard Reserve for 
longevity pay purposes merely because provision is made for count- 
ing such service in the National Guard, which contemplates service in 
the active National Guard. The National Guard Reserve was created 
by section 78 of the National Defense Act of June 3, 1916, 39 Stat. 
202. Under this section as amended by section 42 of the act of June 
4, 1920, 41 Stat. 782, and section 2 of the act of February 28, 1925, 
43 Stat. 1076, the National Guard Reserve appears to have been 
purely an inactive organization and not one which is included in the 
term “National Guard” as used in section 3 of the act of June 10, 
1922, swpra. And this is made plain by the amendment and reenact- 
ment of the section by section 15 of the act of June 15, 1933, 48 Stat. 
159, where, instead of continuing the use of the term “National Guard 
Reserve,” this portion of the militia is described and designated as 
“the inactive National Guard.” 

Accordingly, you are advised that Lieutenant Colonel Thompson 


is not entitled to count any portion of his commissioned service in 
405635"—41—35 
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the National Guard Reserve, or inactive National Guard, for longev- 
ity pay purposes, and that payment on the voucher, which is retained 
in this office, is not authorized. 


(B-15346) 


QUARTERS ALLOWANCE—ENLISTED MEN OF THE NAVY AND MARINE 
CORPS AND RESERVE AND RETIRED COMPONENTS THEREOF 


The money allowances for quarters authorized by law, referred to in the act 
of October 17, 1940, applicable to enlisted men of the first, second, and 
third grades of the Army of the United States are “allowances” within the 
contemplation of the assimilating provisions of section 12 (a) of the act 
of September 16, 1940, and enlisted men of the Navy of corresponding 
grades are, accordingly, entitled to the benefits of the former act. 

Enlisted men of the Navy and Marine Corps and of the Reserve and retired 
components thereof on active duty, of the first three pay grades, who are 
not entitled to a money: allowance for quarters in a nontravel status under 
section 11 of the act of June 10, 1922, are entitled to the money allowance 
for quarters for dependents as provided by the act of October 17, 1940, 
and Executive Order No. 8688, February 19, 1941, for periods during 
which public quarters are not provided and available for their dependents. 

Enlisted men of the Naval Reserve of the first three pay grades on training 
duty are entitled to the money allowance for quarters for dependents under 
the same conditions as enlisted men of the Regular Navy. 

The money value of allowances is not payable to enlisted men of the military 
or naval service in a nonpay status while absent over leave or absent with- 
out leave but during periods of absence due to misconduct for causes 
described in the act of May 17, 1926, determined to have been incurred 
under circumstances which forfeit pay, only, payment of quarters allow- 
ance for dependents under the act of October 17, 1940, would be authorized. 

Executive Order No. 8688, February 19, 1941, promulgated pursuant to the act 
of October 17, 1940, precludes payment to an enlisted man of a money 
allowance for quarters for his dependents while he is receiving a money 
allowance for quarters not furnished in kind for his personal use while 
in a nontravel status. 

A Navy enlisted man in a travel status and paid a quarters allowance as a 
substitute for actual traveling expenses, under table No. II, article D-10103, 
Bureau of Navigation Manual, is entitled to the money allowance for 
quarters for dependents for whom no public quarters are provided or 
available. 

Accommodations of dependents furnished by reason of the change of station 
of enlisted men are incident to the furnishing of transportation and are 
not to be considered the equivalent of public quarters so as to deprive the 
enlisted men of the money allowance for quarters for dependents during 
the necessary travel of their dependents. 

Members of the insular force of the Navy, otherwise meeting the conditions of 
the act of October 17, 1940, relating to money allowance for quarters for 
dependents of enlisted men, are entitled to the benefits provided for 
Philippine Scouts under section 2 (b) of Executive Order No. 8688, Feb- 
ruary 19, 1941, promulgated pursuant to said act. 

Navy enlisted men rated as officers’ stewards and cooks, first class, officers’ 
stewards and cooks, second class, and musicians, first class, are not entitled 
to an allowance for quarters for dependents as provided for Army enlisted 
men of the first, second, and third grades by the act of October 17, 1940. 


me 11 Comptroller General Elliott to the Secretary of the Navy, March 17, 
1941: 


I have your letter of March 5, 1941, with enclosures, as follows: 


There is forwarded herewith a letter from the Chief of the Bureau of 
Supplies and Accounts, Navy Department, dated March 4, 1941, with accompanying 
correspondence, relative to the matter of quarters allowance to which enlisted 
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men are entitled under the provisions of existing law and regulations issued pur- 
suant thereto, with request for an advance decision on each question therein 
presented, as follows: 

(1) Whether, under the provisions of the act of October 17, 1940 (Pub., No. 
872, 76th Congress), and Executive order of February 19, 1941, No. 8688, issued 
pursuant thereto, enlisted men of the Navy and Marine Corp, the Reserve and 
retired components thereof, when on active duty, and members of the insular 
force, of the first three pay grades, who are not entitled to a money allowance 
for quarters in a nontravel status under section 11 of the act of June 10, 1922 
(42 Stat. 630; 37 U. S. Code 19), are entitled to the money allowance for quarters 
for dependents effective October 17, 1940, for any period during which public 
quarters are not provided and available for their dependents. 

(2) Whether members of the Naval Reserve of the first three pay grades on 
training duty are entitled to the money allowance for quarters for dependents 
under the same conditions as enlisted men of the Regular Navy. 

(3) Whether enlisted men, otherwise entitled to the money allowance for 
quarters under the act of October 17, 1940, supra, are entitled to such allowances 
during periods of absence due to misconduct, absence over leave, or absence 
without leave. 

(4) Whether, by assimilation, enlisted men of the Navy are entitled to money 
allowance for quarters for dependents for whom public quarters are not provided 
or available for any period during which : 

(a) The man is entitled to quarters allowance in his own right as prescribed 
by table I, article D-10102, Bureau of Navigation Manual, because no quarters 
are furnished for his personal use at the shore station to which he is attached. 

(b) The man, while on sea duty and in receipt of the money allowance for quar- 
ters for his dependents, becomes entitled to quarters allowance in his own right 
as prescribed by table I, article D-—10102, Bureau of Navigation Manual, because 
of absence from his ship on temporary duty not involving travel. 

(c) The man is in a travel status, and entitled to quarters allowance in his 
own right under table II, article D—-10103, Bureau of Navigation Manual. 

(d) The dependents of the man are furnished transportation either by Govern- 
ment conveyance or at the expense of the Government. 

(5) Whether enlisted men of the insular force of the first three pay grades 
are entitled to actual expenses for lodging as prescribed for enlisted men of the 
Philippine Scouts in accordance with the provisions of Executive Order No. 8688, 
dated February 19, 1941. 


The act of October 17, 1940, Public, No. 872, 54 Stat. 1205, provides: 


That each enlisted man of the first, second, or third grade of the Army of the 
United States in the active military service of the United States, having a de- 
pendent as defined in sections 8 and 8a, title 37, United States Code, shall, under 
such regulations as the President may prescribe, be entitled to receive, for any 
period during which public quarters are not provided and available for his 
dependent, the money allowance for quarters authorized by law to be granted 
to each enlisted man not furnished quarters in kind. 


Executive Order No. 8688, dated February 19, 1941, provides: 


By virtue of and pursuant to the authority vested in me by the act of October 
17, 1940, Public, No. 872, 76th Congress, I hereby prescribe the following regulations 
governing the granting of allowances for quarters to enlisted men of the first, 
second, and third grades of the Army of the United States in the active military 
service of the United States having dependents, for periods during which public 
quarters are not provided and available for their dependents: 

1. Definitions —a. The term “dependent” as used herein shall include at all 
times and in all places a lawful wife and unmarried children under twenty-one 
years of age. It shall also include the mother of the enlisted men, provided 
she is in fact dependent on him for her chief support (U. S. C., title 37, sec. 8). 

b. The term “children” as used in subdivision a above, shall be held to include 
legitimate children, stepchildren, and adopted children, where such legitimate 
children, stepchildren, or adopted children are in fact dependent upon the person 
claiming dependency allowance (U. 8. C., title 37, sec. 8a). 

2. Payments.—a. Effective as of October 17, 1940, each enlisted man of the 
first, second, or third grade of the Army of the United States, other than Philip 
pine Scouts, in the active military service of the United States who is not entitled 
to a money allowance for quarters in a nontravel status under the provisions 
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of section 11 of the act of June 10, 1922, 42 Stat. 630 (U. 8S. C., title 37, sec. 19), 
and who has a dependent as defined above, shall be entitled to receive for any 
period during which public quarters are not provided and available for his 
dependent, the money allowances for quarters prescribed for enlisted men in 
a nontravel status by Executive Order No. 7298 of February 14, 1936, or any 
amendments thereto, issued under section 11 of the said act of June 10, 1922. 

b. Philippine Scouts, under the conditions of subdivision a@ above, shall be 
entitled to receive actual expenses for lodging not to exceed fifty cents a day. 


Section 12 (a) of the act of September 16, 1940, 54 Stat. 895, fixed 
new monthly base pay rates for certain grades of enlisted men of the 
Army and Marine Corps and provided in the last sentence that “En- 
listed men of the Navy shall be entitled to receive at least the same 
pay and allowances as are provided for enlisted men in similar grades 
in the Army and Marine Corps.” 

The act of July 1, 1918, 40 Stat. 718, 34 U. S. C. 911, provided that 
the Secretary of the Navy may determine where and when there are 
any public quarters available for persons in the Navy and Marine 
Corps, or serving therewith, within the meaning of any acts or parts 
of acts relating to the assignment of quarters, and section 21 of the 
act of June 10, 1922, 42 Stat. 633, provided that nothing in that act 
should operate to change in any way existing laws governing allow- 
ances in kind for quarters for enlisted men. 

Section 11 of the act of June 10, 1922, 42 Stat. 630, provided, in 
part: 

* * * ‘To each enlisted man not furnished quarters or rations in kind there 
shall be granted, under such regulations as the President may prescribe, an 
allowance for quarters and subsistence, the value of which shall depend on the 
conditions under which the duty of the man is being performed, and shall not 


exceed $4 per day. These regulations shall be uniform for all the services men- 
tioned in the title of this act. * * * 


Regulations have been promulgated periodically by Executive orders 
fixing the allowances for quarters and subsistence for enlisted men of 
the military and naval services, depending upon the conditions under 
which the duties are performed, such Executive orders being incor- 
porated in and included as part of the regulations of the respective 
services. See AR 35-4520 (2); articles D-10102-3, Bureau of Navi- 
gation Manual; article 14-103, Marine Corps Manual, 1940. The 
rates for the money allowance for quarters and subsistence for en- 
listed men of the various services not furnished quarters or subsistence 
in kind have been fixed by Executive orders under section 11 of the 
act of June 10, 1922, swpra, on the basis of a nontravel status and upon 
a travel status, table I covering rates where the enlisted man is in a 
nontravel status—the rates of the money allowance while in a travel 
status being covered by table II. The rates are affected, also, by the 
place where the man is serving or where he may be traveling. 
Section 1612 of the Revised Statutes (34 U. S. C. 971) provides: 


The officers of the Marine Corps shall be entitled to receive the same pay and 
allowances and the enlisted men shall be entitled to receive the same pay and 
bounty for reenlisting, as are or may be provided by or in pursuance of law 
for the officers and enlisted men of like grades in the Infantry of the Army. 
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It has long been held that the pay and allowances of officers and en- 
listed men of the Marine Corps, where not otherwise specifically pro- 
vided for, are the same as those provided for like grades in the 
Infantry of the Army. Reid v. United States, 18 Ct. Cls. 625; 
Bristow v. United States, 47 id. 46; decision B-12967, dated October 
25, 1940, and cases therein cited. 

The Naval Reserve Act of 1938, 52 Stat. 1175 (34 U. S. C. 853, 
et seqg.), created and established as a part of the Navy a Naval Reserve 
and as a part of the Marine Corps a Marine Corps Reserve, and by 
section 7, 52 Stat. 1176, provided that: 

* * * enlisted men of the Naval Reserve * * * when employed on 
active duty or on training duty with pay or when employed in authorized travel 
to and from such duty, shall receive the same pay and allowances as received 


by * * * enlisted men of the Regular Navy. of the same rank, grade, or 
rating, and of the same length of service * * 


The act of August 29, 1916, 39 Stat. 591 (34 U.S. C. 433), provides: 
The Secretary of the Navy is authorized in time of war or when a national 
emergency exists to call any enlisted man on the retired list into active service 
for such duty as he may be able to perform. While so employed such enlisted 


men shall receive the same pay and allowances they were receiving when placed 
on the retired list. 


Section 17 of the act of June 10, 1922, 42 Stat. 632 (37 U.S. C. 27), 
provides in part that: “Retired officers of the Army, Navy, Marine 
Corps, * * * and retired warrant officers and enlisted men of 
those services, shall, when on active duty, receive full pay and 
allowances.” 

Section 10 of the act of June 10, 1922, 42 Stat. 630, provides: “The 
rates of pay of the insular force of the Navy shall be one-half the 
rates of pay prescribed for enlisted men of the Navy in corresponding 
ratings.” 

The money allowances for quarters authorized by law, referred to 
in the act of October 17, 1940, applicable to enlisted men of the first, 
second, and third grades of the Army of the United States, are 
“allowances” within the contemplation of the last sentence of section 
12 (a) of the act of September 16, 1940, supra (see United States v. 
Landers, 92 U. 8. 77, 80), and enlisted men of the Navy of corre- 
sponding grades are, accordingly, entitled to the benefits of the latter 
act. 

In view of the statutory provisions quoted above, questions 1 (ex- 
cept as to the insular force, as to which see answer to question 5) and 
2 are answered in the affirmative. 

Enlisted men of the military or naval service are in a nonpay 
status while absent over leave or absent without leave; and during 
such periods the money value of allowances is not payable to them. 
During periods of absence due to misconduct for causes described 
in the act of May 17, 1926, 44 Stat. 557 (34 U.S. C. 882 (a) et seq.), 
pay only, as distinguished from allowances, is forfeited. Where the 
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absence due to misconduct is determined to have been incurred under 
circumstances which forfeit pay only, under the act of May 17, 1926, 
supra, payment of quarters allowance for dependents under the act 
of October 17, 1940, would be authorized. See 6 Comp. Gen. 234. 
Question 3 is answered accordingly. 

The Executive order of February 19, 1941, promulgated pursuant 
to the act of October 17, 1940, provides for payment of the money 
allowance for quarters of dependents for whom public quarters are 
not provided or available when the enlisted man is not entitled to a 
money allowance for quarters while in a nontravel status. If entitled 
to a money allowance for quarters not furnished in kind for his per- 
sonal use while in a nontravel status, the Executive order precludes 
payment of another similar allowance for his dependents and it is 
immaterial whether the payment thereof is incident to the enlisted 
man’s status while on temporary duty away from his permanent sta- 
tion, not in a travel status, or because quarters are not furnished 
at his permanent station. Since the men referred to in questions 
4 (a) and 4 (b) are entitled to a money allowance for quarters for 
themselves while in a nontravel status, payment of an additional 
allowance for quarters for dependents would not be authorized. 
These questions are necessarily answered in the negative. 

As hereinbefore stated, Executive Order No. 8688 provides for pay- 
ment of the allowance for quarters of dependents, other conditions 
being met, when the enlisted man is not entitled to a money allow- 
ance for quarters in his own right while in a nontravel status, thus 
excepting from the limitation cases where the enlisted man is in 
a travel status incurring expenses for transient accommodations, 
etc., it apparently being recognized that the quarters allowances pay- 
able under table No. II, article D-10103, Bureau of Navigation Man- 
ual (Executive Order No. 7293 of Febriiary 14, 1936) while in a 
travel status are a substitute for actual traveling expenses. 7 Comp. 
Gen. 159, also, 4 id. 528. Question 4 (c) is answered in the 
affirmative. 

The condition of dependency being met, two other conditions must 
coincide before the enlisted man legally may receive the money allow- 
ance for quarters for his dependents: (1) He must not be in re- 
ceipt of the nontravel money allowance for quarters for himself and 
(2) his dependents are not provided with public quarters or public 
quarters are not available for them. While the lawful travel of the 
dependents is usually incident to the travel of the enlisted man upon 
permanent change of station, the transportation furnished such de- 
pendents by Government conveyance or at the expense of the Gov- 
ernment, includes, where necessary, sleeping accommodations for the 
journey or the actual cost thereof. Act of May 18, 1920, as amended 
by section 12 of the act of June 10, 1922, 42 Stat. 631, and article 
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2905, U. S. Navy Travel Regulations. The requirement in the Exec- 
utive order that public quarters are not provided and available for 
the enlisted man’s dependents, when considered in connection with 
the antecedent requirements therein, suggests that the benefits of 
the act of October 17, 1940, are dependent upon the nonavailability 
and furnishing of public quarters for dependents during the normal 
military or naval status of the enlisted man and not a situation 
arising from a change of station. The sleeping accommodations 
furnished dependents during their necessary travel are not public 
quarters. This view is supported by the analogy resulting from the 
references in the act of October 17, 1940, and the Executive order 
to sections 8 and 8 (a) of title 37, U. S. Code (sec. 4 of the act 
of June 10, 1922, as amended) which, so far as rental allowances of 
officers are concerned during their transportation and the transpor- 
tation of their dependents upon permanent change of station, were 
necessarily affected by section 2 of the act of May 31, 1924, 43 Stat. 
250. 4 Comp. Gen. 528. Accommodations of dependents furnished 
by reason of the change of station of enlisted men are incident to 
the furnishing of transportation and are not to be considered the 
equivalent of public quarters so as to deprive the enlisted men of the 
money allowance for quarters during the necessary travel of their 
dependents. Question 4 (d) is answered accordingly. 

Paragraph 2 (b) of Executive Order No. 8688 provides that “Phil- 
ippine Scouts, under the conditions of subdivision a above, shall 
be entitled to receive actual expenses for lodging not to exceed 50 
cents a day,” and your question 5 is whether enlisted men of the in- 
sular force are entitled to similar benefits by assimilation under the 
last sentence of section 12 (a) of the act of September 16, 1940. 

In decision B-12506 dated October 3, 1940, there was considered 
the right of members of the insular force of the Navy to the furlough 
ration authorized and provided for enlisted men of the Philippine 
Scouts by reason of the last sentence of section 12 (a) of the act 
of September 16, 1940, and it was stated therein as follows: 

As to the furlough ration for members of the insular force of the Navy, 
while it has been held this force is a part of the Regular Navy it is to be 
noted it was established by an Executive order of April 5, 1901, and was 
limited to Filipinos, that in many respects it followed the act of February 
2, 1901, 31 Stat. 757, which authorized the President to enlist natives of 
the Philippine Islands in organizations to be known as scouts for service 
in the Army, and that in the organization of the insular force of the Navy 
a reduced scale of pay was provided. The insular force of the Navy was 
specifically recognized in the act of June 25, 1918, 40 Stat. 610, to exclude 
them from the provisions made for allotments and family allowances in the 
War Risk Insurance Act of October 6, 1917, 40 Stat. 398, et seq. Also, it 
appears that members of the insular force of the Navy were specifically excluded 
from the Adjusted Compensation Act of May 19, 1924, 48 Stat. 122; and that 
section 10 of the Joint Service Pay Act of June 10, 1922, 42 Stat. 630, spe- 
cifically provides that the rates of pay for the insular force of the Navy shall 


be one-half of the rates of pay prescribed for enlisted men of the Navy in 
corresponding ratings. In these circumstances the grades in the Army corre 
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sponding to the grades or ratings of members of the insular force of the Navy 
are the grades established in the Philippine Scouts; and the furlough ration for 
the insular force of the Navy should, therefore, be limited to the amount pre- 
scribed by the War Department for Philippine Scouts. 

Based upon the same reasoning members of the insular force of 
the Navy, otherwise meeting the conditions of the act of October 
17, 1940, and the Executive order in question, are entitled to the 
benefits which may be provided for Philippine Scouts under section 
2 (b) of the Executive order. Question No. 5 is answered accordingly. 

In addition to the questions propounded in your letter of March 
5, 1941, a further question was raised by the Chief of the Bureau of 
Supplies and Accounts, in his letter to you, dated March 4, 1941, as 
to whether officers’ stewards and cooks, first and second class, and 
musicians, first class, of the Navy, come within the benefits of the 
act of October 17, 1940, and Executive Order No. 8688. The act 
of October 17, 1940, was enacted for the benefit of enlisted men of the 
first, second, and third grade of the Army of the United States in 
the active military service of the United States and any rights accru- 
ing thereunder to enlisted men of the Navy are derived from the 
last sentence of section 12 (a) of the act of September 16, 1940, 
supra, which was intended to confer upon them at least the same pay 
and allowances as are provided for enlisted men in the same grades 


in the Army. In commenting upon the rights of officers’ stewards 
and cooks, second class, and musicians, first class, of the Navy (third 
pay grade) to transportation of dependents under the act of May 
18, 1920, as amended (10 U. S. C. 604), it was pointed out in deci- 
sion B-12506, dated October 3, 1940, that cooks and musicians of 
the Army were assigned to the sixth and seventh pay grades with 
' additional pay for specialists’ ratings and that— 


* * * Enlisted men of the Army holding these grades were never in- 
cluded within the third grade as established by the Secretary of War under 
section 4b of the act of June 4, 1920. Their pay at the present time is based 
upon the sixth and seventh pay grades increased by the pay of the particular 
oon rating as authorized by section 9 of the act of June 10, 1922, 42 

tat. : 

The last sentence of section 12a of the act of September 16, 1940, supra, 
was intended to confer upon enlisted men of the Navy at least the same pay 
and allowances as are provided for enlisted men in similar grades in the Army. 
Enlisted men of the Army may not legally act as officers’ stewards, section 1232 
of the Revised Statutes, therefore, there are no enlisted men of the Army 
receiving transportation benefits under the act of June 20, 1936, 49 Stat. 1555, 
with whom officers’ stewards and cooks of the Navy could be assimilated. Also, 
musicians of the Army have never been established in the third grade of the 
Army but. along with cooks, are classified in the sixth and seventh pay grades. 
In view of the above, officers’ stewards, cooks, second class, and musicians, 
first class, of the Navy would not be assimilated for transportation benefits 
with enlisted men of the Army of the third grade. 


If it is intended to ask whether enlisted men rated as officers’ 
stewards and cooks, first class, officers’ stewards and cooks, second 
class, and musicians, first class, are entitled to the allowance for quar- 
ters for dependents, I have to advise that, in view of what has been 
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said with respect to the performance of these duties in the Army by 
persons of ratings or grades lower than the third pay grade, it is the 
opinion of this office that persons of the ratings named, in the Navy, 
are not entitled to the quarters allowance for dependents under the 
qualified assimilation provided for in section 12 (a) of the act of 


September 16, 1940. 
The letter of the Paymaster General of the Navy, dated March 4, 
1941, contained the following proposals: 


6. In case it is decided that enlisted men of the Navy are entitled to benefits 
of the act of October 17, 1940, it is proposed to require each enlisted man of 
the Navy of the first three pay grades to submit a “beneficiary slip” (pages 7 
and 8 of the service record) to his commanding officer every six months, setting 
forth names, relationship, ages of children, and the then current addresses of his 
dependents. The present “beneficiary slip” (copy enclosed) will be overstamped, 
on page 8 above the signature of the man, “I certify that I will inform my 
commanding officer immediately of any changes in marital status or conditions 
of dependency, or of voluntary occupancy of public quarters by my dependents.” 
An enlisted man who is advanced to a rating in the third pay grade, or who is 
reduced to a rating below the third pay grade, will be required to file 
a “beneficiary slip” showing the conditions of dependency existing on the effec- 
tive date of change in rating; and an enlisted man of the first three pay grades 
who becomes entitled to the money allowance by reason of marriage, dependency 
of mother, or other changes in conditions of dependency, will be required to 
file a “beneficiary slip” reflecting the change in dependency and the effective 
date thereof. 

7. It is proposed to credit the quarters allowance in the Sundry Credit item 
column of the pay roll, and such credit will be substantiated as follows: 

(a) When the dependent is a lawful wife—by a signed copy of pages 7 and 8 
of the service record. 

(b) When the dependent is a minor child—by a signed copy of pages 7 and 8 
of the service record and the certificate of the man in the applicable form (9 
Comp. Gen. 299). 

(c) When the dependent is a mother—by a signed copy of pages 7 and 8 of 
the service record and Standard Form 1037 executed under the same conditions 
as is now required for officers of the Navy. Credit of quarters allowance for 
dependent mother will not be made until determination by the Comptroller 
General that the mother is dependent. 

In the case of men attached to shore stations, in addition to the above- 
mentioned vouchers, there will also be filed a commanding officer’s blanket 
certificate similar to the present S and A Form 201b to the effect that public 
quarters were neither available nor provided for the dependents of the men 
during the period for which they were credited the money allowance for quar- 
ters prescribed by the act of October 17, 1940. This certificate will not be 
filed in the case of men attached to vessels of the Navy. 

8. The following are examples of pay roll entries which will be prescribed: 

(a) In the case of men, with or without dependents, serving at shore stations, 
when no quarters are furnished for the men—“$23.25 Qtrs @ 75¢ 5/31/41.” 
(Same as current entry for all pay grades—quarters credited pursuant to 
BuNavy letter and S. & A. Form 35-k.) 

(b) In the case of men with dependents, serving at shore stations or on 
board ships, when no quarters are furnished their dependents—“$23.25 MAQ 
[Money Allowance for Quarters] @ 75¢ 5/1-31/41. Ben: CN 1-3 U. S. S. 
California, W. T. Jones, April 1941.”—-(New entry in accounts of first three 
pay grades—money allowance for quarters credited pursuant to act of October 
17, 1940). 


Under the act of October 17, 1940, the dependents of an enlisted 
man are as defined in sections 8 and 8 (a) of title 37, U. S. Code, 
and the definitions contained in section 1 (a) and (b) of Executive 
Order No. 8688, are merely quotations of the above sections of the 
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code, codifying section 4 of the act of June 10, 1922, as amended by 
the act of February 21, 1929, 45 Stat. 1254. Under the definitions 
contained in these sections the lawful wife of an enlisted man 
ordinarily will be presumed to be a dependent within the act, but 
to come within the term “dependent” a mother must in fact be 
dependent upon the enlisted man for her chief support, which fact 
must be established by him by competent evidence; likewise, an 
enlisted man claiming the quarters allowance for dependent children 
(legitimate, adopted, or step) is required to supply satisfactory evi- 
dence that such children are in fact dependent upon him. See 9 
Comp. Gen. 299. 

Inasmuch as the beneficiary slip comprises part of the enlisted 
man’s service record, it will be available at all times to the com- 
manding officer for the purpose of promptly reflecting any changes 
which may affect the enlisted man’s right under the act, of October 
17, 1940; and this office perceives no objection to putting into operation 
the methods proposed for the purpose of supporting payments under 
the act. It is to be understood, of course, that should additional 
evidence be required to support any particular payment where the 
question of dependency is concerned, such as marriage and birth 
certificates, divorce decrees, adoption papers, etc., the Navy Depart- 
ment should require the prompt furnishing thereof by the man con- 
cerned when a request therefor is made by this office. See 9 Comp. 
Gen. 299, 306. 


(B-15452) 


- ADVERTISING—BIDS—LATE OPENING DUE TO IMPROPER MARKING 


Where an unsigned and otherwise incomplete bid was submitted to the Civil 
Aeronautics Administration in an improperly marked return envelope, which 
had been furnished by the Government, and, therefore, the bid was not 
opened until after the otherwise low bid had been accepted, a binding con- 
tract resulted from the acceptance, and no action should be taken toward 
revocation of the award, particularly since the formal contract and bonds 
executed by the bidder and submitted to the Government have apparently 
been approved and no action has been taken to complete the deficient bid 
by the bidder who submitted it. 


Comptroller General Warren to the Secretary of Commerce, March 17, 1941: 
I have your letter of March 11, 1941, as follows: 


Enclosed herewith are the bids received by the Civil Aeronautics Administra- 
tion on March 5, from Samuel Alpher and J. B. Bolling. These bids were made 
on Civil Aeronautics Administration Proposal No. 802 and are for the erection 
of certain radio buildings at the Washington National Airport. A contract with 
Samuel Alpher for this work, together with the unsigned order, is also enclosed. 

This proposal was first issued on February 3, 1941, and the date set for the 
opening of bids was February 28. The proposal was posted and sent, originally, 
to twenty prospective bidders. No bids were received on February 28, and in 
view of the need for getting work started promptly, the proposal, bearing the 
same number, was reissued on March 1, for opening March 5, and was sent to 
four additional contractors who had not been directly solicited in the first 
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advertisement, the existence of these additional prospective bidders not having 
been previously known. 

On the day of the second opening, March 5, it appeared that only two bids 
had been received, one from Samuel Alpher and the other from EB. A. Pessagno 
Company. Samuel Alpher was the low bidder, and on March 6 the contract was 
transmitted to Mr. Alpher for execution. The letter of transmittal, a copy of 
which is enclosed, contained the following statement: “Your bid on Proposal 
No. 802 for the erection of buildings at the Washington National Airport is 
conditionally accepted subject to the execution and approval of a formal con- 
tract and performance and payment bonds by the Civil Aeronautics Administra- 
tion.” The contract and bonds were duly signed and returned by the bidder. 
The contract did not, by its terms, require approval by an official of the Gov- 
ernment to make it effective; it only required that it be executed, and it is 
assumed that this would include transmittal to the contractor. 

Another proposal, No. 806, had also been issued by the Civil Aeronautics Ad- 
ministration which was for opening on March 7, but this proposal had no con- 
nection with the work at the Washington National Airport. However, when the 
bids on Proposal No. 806 were opened, one of the envelopes contained a bid 
from J. B. Bolling on Proposal No. 802, and the envelope in which the bid was 
enclosed was duly marked as a bid by J. B. Bolling on Proposal No. 806 for the 
Blackstone Watchhouse. The envelope is enclosed herewith. 

This bid had not been mailed to the Civil Aeronautics Administration but 
was merely enclosed in the envelope and delivered personally late in the fore- 
noon of March 5, and was placed with the other bids to be opened on March 7. 
The bid of J. B. Bolling was the lowest bid received on Proposal 802 by $1,685.10, 
and inasmuch as the proposal had indicated that the Government desired com- 
pletion of work in 30 days and that bids quoting a time excessive of 30 days 
would be evaluated for such excess time at the liquidated damage rate, the 
difference between the bid of J. B. Bolling and that of Samuel Alpher, when 
evaluated, is $1,910.10. 

Your advice is respectfully requested as to whether the bid of J. B. Bolling 
is for consideration, and if not, whether readvertisement is permissible and 
necessary under the circumstances, in view of the difference in prices, the 
urgency of the work, and the fact that the contract with Samuel Alpher had 
actually been signed and the order written, although the order has not been 
signed and neither the order nor the signed contract have been mailed to Mr. 
Alpher. The Government has given Mr. Alpher no official notice, either written 
or oral, that the contract has been executed on behalf of the Government, 
but the matter has been handled in an urgent manner and Mr. Alpher was fully 
aware of our intention to sign it without delay. 

If it should be held that Mr. Bolling’s bid is not acceptable and that there 
is as yet no contract with Samuel Alpher, authority is requested to issue the 
contract and order to Mr. Alpher, if in the opinion of the Civil Aeronautics 
Administration, readvertisement would not be in the public interest. This au- 
thority is requested because blind landing radio equipment will be housed in the 
buildings to be erected under the contract and after completion of the build- 
ings some time will be required to install the equipment. It is expected that the 
airport will be opened about the first of May, and, if possible, the blind landing 
equipment should be in operation by that time. It is important also, for the 
same reason, that your decision be furnished at the earliest possible date. 

With reference to the bid of J. B. Bolling, attention is invited to the fact that 
the surety on the bid bond is not a corporate surety, and only one individual 
surety has been furnished. Two riders were issued on this proposal identified 
as rider No. 1 of February 15, and rider No. 2 of February 26, making certain 
changes in the requirements. Rider No. 1 was not returned by Mr. Bolling, but 
rider No. 2 was duly signed and returned with the bid. Mr. Bolling did not 
sign the bid bond and did not sign the bidding Form No. 21 on which the prices 
were quoted, and the only place his signature appears is on rider No. 2. In the 
schedule of items, this bidder merely quoted total prices on all items, whereas 
on four of the items it was intended that the bidder should also specify the 
unit prices. 

The return envelope was furnished the bidder by the Government and the 
opening date of February 28 typed thereon was deleted in pencil by the Govern- 
ment and the date March 5, 1941, substituted. Thus, the Government errone- 
ously gave the wrong return envelope for Proposal 802 with the correct opening 
date but the wrong proposal number shown thereon. The change from March 
5, 1941, to March 7, 1941, was made by the contracting office at the time the bid 
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was received inasmuch as the return envelope indicated that it contained a bid 
on proposal 806 on which the opening date had actually been postponed from 
February 28 to March 7. A copy of proposal 806, together with the rider of 
February 19 postponing the opening date to March 7 is enclosed herewith. 

It is requested that all enclosures be returned with your decision. 


It appears, with respect to the bid submitted by J. B. Bolling, 
that it was not properly marked to indicate the proposal to which it 
pertained, and although in the hands of the Government before the 
time set for opening proposal No. 802 (2 p. m., March 5, 1941), it 
was not in fact opened and its contents made known until March 7, 
1941. While it may be that the Government furnished the return 
envelope on which the erroneous proposal number and designation 
were indicated, paragraph 10, Standard Form No. 22, “Instructions 
to Bidders,” requires that the bid be addressed and marked as required 
by the invitation. Also, paragraph 11 indicates that no responsibility 
will attach to an officer for the premature opening of a bid not properly 
addressed and identified. No reason is perceived for distinguishing 
between an early and a late opening of a bid in this respect. It 
may be observed that the bidding papers submitted by J. B. Bolling 
clearly refer to the invitation as “Proposal 802” and that paragraph 
A, sheet No. 2, of the bid form shows the manner in which the bid is 
to be addressed and that it should be marked as follows: 


Bids for erection of building to house equipment for Radio Landing system, 
Washington National Airport. 
Proposal No. 802. 

To be opened on Mar, 5, 1941. 

It is evident, therefore, that an inspection of the envelope in which 
the bidding papers of J. B. Bolling were submitted would have indi- 
cated to him that it was not properly marked. Consequently, the 
- fact that the bid was opened late, as a result of improper identification, 
is not a matter for which the Government is required to assume the 
responsibility. 

Aside from that, however, the bid form is not signed by the bidder; 
nor is the bid bond signed either by the principal or surety, and no 
penal sum is stipulated therein. Without considering whether the 
Government might have allowed the correction of these defects at the 
request of the bidder as a waiver of informalities, it is obvious that, in 
its present state, there is not pending before the Government an offer, 
the acceptance of which would result in a contract with J. B. Bolling, 
without some further action on his part. 

With respect to the bid of Samuel Alpher, it is to be observed that at 
the time of opening the bids it was the bona fide low bid pending 
before the Government. This bidder was informed, by letter of March 
6, 1941, that his bid was conditionally accepted, subject to the execu- 


tion and approval of a formal contract and performance and payment 
bonds. 
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The formal contract and bonds were executed by the contractor and 
returned to the Administration which, apparently, has approved them, 
but has not advised Mr. Alpher of this fact nor delivered to him an 
executed copy of the contract. 

While the acceptance of Mr. Alpher’s bid is stated as being condi- 
tional, it may be noted that those conditions are in no way at variance 
with the conditions of his proposal, in which he undertakes to execute 
a formal contract and performance and payment bonds; but, regard- 
less of this, such conditions have been met, insofar as Mr. Alpher is 
concerned. The situation here does not appear to differ, in any 
essential, from that considered in United States v. Purcell Envelope 
Co., 249 U. S. 313, in which the court said: 

It makes no difference that the contract was not formally signed or the bond 
formally approved, as counsel for the Government contends they should have 
been, both by the terms of the contract and by a statute of the United States 
(28 Stat. 279). Their formal execution, as we have seen, was not essential to the 
consummation of the contract. That was accomplished, as was decided in the 
Garfielde Case [Garfielde v. United States, 93 U. S. 242], by the acceptance of 


the bid of the Envelope Company and the entry of the order awarding the contract 
Ot. 7% 3.7 


See, also, American Smelting Co. v. United States, 259 U. 8. 75. 

Since the provisions of section 3744, Revised Statutes, 41 U. S. C. 
16, do not apply to the Department of Commerce, it is not material 
that a copy of the executed formal contract has not been delivered. 

Under the circumstances, therefore, it would appear that a valid 
and binding contract exists with Samuel Alpher for the work here 
involved; and that the interests of the Government do not require 
any action toward revocation of such award, which might give rise 
to a claim against the United States for breach of the contract. See 
17 Comp. Gen. 53. Accordingly, this office is not required to object 
to otherwise proper payments pursuant to the contract as awarded to 
Samuel Alpher. 

The papers are returned herewith. 


(B-15341) 


CONTRACTS—COST PLUS—MODIFICATION WITH RESPECT TO 
CONTRACTOR’S FIXED FEE 


A cost-plus-a-fixed-fee construction contract may be modified to provide for an 
increase in the fixed fee in consideration of the contractor’s performance 
of the mechanical work, instead of subletting it, where the contract is not 
definite as to the part of the work to be performed by subcontractors, the 
negotiations preceding the contract indicate that the fee was based on sub- 
letting the mechanical work, and the proposed modification will accom- 
plish a substantial saving to the Government by eliminating a part of the 
subcontractor’s profit from the cost of the work. 
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Comptroller General Warren to the Secretary of War, March 18, 1941: 
I have your letter of March 4, 1941, as follows: 


There is transmitted herewith a letter from W. E. Kier Construction Com- 
pany, San Diego, California, dated January 27, 1941, in which request is made 
for an upward adjustment of the fixed-fee due under contract No. W 6504 gqm-l1. 
This contract has been placed in the files of the General Accounting Office through 
regular channels. 

The basis of the request for adjustment of the fixed-fee by the W. E. Kier 
Construction Company is that during the negotiations which lead up to the 
contract, the negotiators acting on behalf of the Government informed Mr. W. E. 
Kier, senior partner, and Mr. E. L. Kier, Jr., partner of the W. E. Kier Con- 
struction Company that one factor entering into the determination of the fixed- 
fee offered on the original estimated amount of construction authorized by 
contract No. W 6504 qm-1 was the amount of work which the contractor pro- 
posed to do himself and that which he proposed to sublet. 

Prospective contractors, prior to negotiations, are given copies of “Question- 
naire concerning fixed-fee contract negotiations” (see inclosure No. 1) and are 
requested to supply the desired information by answering all questions fully. 
The data thus secured from W. E. Kier Construction Company was used in 
negotiating the contract. 

The following pertinent questions and answers appear in the “Questionnaire” 
received relative to the contract herein discussed : 

Question 10.—“On this project are prospective contractors prepared to handle 
all phases of construction with own forces?” Prospective contractor answered, 
“Yes, if it is agreed with the Government that their best interests may be 
served.” 

Question 11 of this Questionnaire stated, “If prospective contractor is not 
prepared and equipped to handle all items of construction with own forces, 
what items of work on this project would have to be sublet?” To this question 
the contractor answered, “Plumbing, heating, electrical, and possibly other 
minor mechanical work such as refrigeration; however, we prefer to do all work 
with our own forces.” 

It was developed during the negotiations that the contractor had on some 
jobs performed the mechanical work with his own forces. At the time of the 
negotiations, the contractor's representatives stated that they were not familiar 
enough with the requirements of the specifications, plans, and the organization, 
mechanics, etc., to tell definitely whether they would want to undertake and be 
justified in undertaking the installation of all the mechanical work. Because of 
this uncertainty, the Government's negotiators agreed to figure the fee on 
the basis of the contractor subletting the mechanical items and informed the 
contractor's representatives that in the event it was later found reasonable and 
to the best interest of the Government for the contractor to do the mechanical 
work, an equitable adjustment would then be made in the amount of the fee 
upwardly. The following is taken from page 5 of transcript of the nego- 
tiations: “* * * We will be agreeable, however, to figuring your fee on 
the basis of your company subletting plumbing, heating, and electrical work and 
such specialized mechanical work as refrigeration and in the event that you 
find it reasonable and to the best interest of the Government to do this work 
yourselves and you later change so that you do this work yourselves, an equi- 
table adjustment will be made in the amount of the fee upwardly. Now, is there 
any question in either of your minds as to what the Government will do in 
case you do the work yourselves that you now contemplate may be necessary 
to do by subcontract work?’ 

The fee offered by the Government and accepted by the contractor was 
$100,076 and represented 4.55% of the estimated construction cost. The follow- 
ing quotation is taken from page 13 of the transcript of the negotiations: 
“Gentlemen, on the basis of our discussion here and the questionnaire as filled 
in by you, the Government is prepared to offer you a fee in the amount of 
$100,076. This fee represents 4.55%. In the event that you do the plumbing, 
heating, and electrical work, as previously advised you, the amount of this fee 
will be revised upwardly. Are you gentlemen prepared to accept the Govern- 
ment’s offer?” Copies of the transcript of negotiations and the questionnaire 
are attached for your information, 

Mechanical items on this type project are estimated to be 26.6% of the total 
construction cost. The fixed-fee offer to W. FE. Kier Construction Company at 
the time Contract No. W 6504 qm-1 was negotiated was computed as follows: 
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Summary of cost based on prime contractor subletting mechanical work 
on fixed-fee basis 


Estimated cost of project (contract amount) $2, 199, 472 
Prime contractor’s fee @ 4.55% (contract amount) 100, 076 


2, 299, 548 
Assumed mechanical subcontractor’s fee on 26.6% of $2,199,472= 
$585,059 @ 4.55% 26, 620 


The fee on this contract is the minimum fee offered for this type of project 
based on the prospective contractor subletting the mechanical items. The 
reason for using the minimum fee is that it is recognized that a higher per- 
centage will have to be paid subcontractors to induce them to take the relatively 
small amount of work. Had the prospective contractor at the time of nego- 
tiations been definitely sure that he would do all the so-called mechanical 
work himself and not sublet it, the Government would have offered him a 
fee 10% higher than 4.55% or 5% amounting to $109,503, a difference of 
$9,427. This 10% increase is regarded as a lesser fee than would have to be 
ee by subletting. This has been the standard practice on this type of 
project. 

The benefit accruing to the Government because of the prime contractor 


doing the specialized mechanical trades with his own forces is estimated as 
follows: 


Summary of cost based on prime contractor performing mechanical work 
and receiving adjusted fee 


Ustimated cost of project (including fixed fee) ~_--- 
Assumed revised prime contractor’s fee @ 5%-_--__----- 


Fixed fee on mechanical work based on subletting mechanical work_ 26, 620 
Fixed fee on mechanical work based on prime contractor performing 
mechanical work and receiving adjustment for same 9, 427 


Saving to Government mh 17, 193 


Under the foregoing facts, the equities are in favor of the contractor for 
an upward adjustment of fixed fee. The negotiations speak for themselves and 
indicate that it was the mutual intention of the parties to adjust the fixed 
fee on the basis of the amount of work sublet should it exceed the amount 
tentatively stated. 

Conversely, it might be stated that in the event the contractor should subject 
work in excess of that agreed to in the negotiations, his fee should be revised 
downward. However, the Government reserves the right to prescribe the form 
and approve in writing all subcontracts in article V, section 1, subsection (a): 

“(d) Enter into no subcontract for any portion of the work, except in the 
form prescribed by the Secretary of War, nor without the written approval 
of the contracting officer. Subcontracts are defined as contracts entered into 
by the Contractor with others which involve the performance, wholly or in 
part at the site of the work, of some part of the work described in article I 
hereof.” 

As a matter of administration of the contract the constructing quartermaster 
is instructed to approve no subcontracts where an attempt is made to sublet 
work in excess of that agreed to be sublet in the negotiations. The Govern- 
ment is therefore in a position to control excessive subcontracting of work, 
but powerless to reward a contractor when conditions change after the nego- 
tiation period and such contractor finds it possible to do more of the work 
than originally intended, with his own forces, unless your office finds it possible 
to allow an upward revision of fixed fee under the circumstances above set 
out. 

In arriving at your decision on this matter, it is suggested that you bear 
in mind the necessity for close relationship and continual harmony between 
the Government and the contractor. It might be said the two contracting 
parties are partners for the purpose of constructing a replacement center. In 
fact, what the Government is really contracting for is the services of the 
contractor, since all costs except the contractor's administrative expenses and 
overhead are reimbursable. Therefore to insure the uninterrupted and har- 
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monious services of the contractor, no inequities should stand in the way of 
the parties, and full faith and credit should be given to the intent of the 
negotiations, if your office believes this can be done consistently with the terms 
of the contract. 

Inasmuch as the request of W. BH. Kier Construction Company is in the 
nature of a claim for an indefinite amount, it is requested that a decision be 
rendered as to the legality of such an adjustment, notwithstanding the fact 
no method of implementing upward or downward revisions in the rate of fixed- 
fee because of increases or decreases in the amount of subcontract work author- 
ized subsequent to the date of the contract was incorporated in the formal 
instrument at the time of its execution. 

Due to the great importance your decision will have upon other similar con- 
tracts being performed in connection with the national defense program, it is 
requested that immediate consideration be given to this matter. The return of 
all inclosures is also requested. 


The contract in question, which is numbered W-6594-qm-1, is for 
the construction of a replacement center, including necessary build- 
ings, temporary structures, utilities and appurtenances thereto, at San 
Diego, Calif., in consideration for which the contractor is to receive 
reimbursement of costs, as defined in the contract, plus a stipulated 
fixed fee. Included among the items for which the contractor is to 
receive reimbursement of its cost, as stated in Article II, paragraph 
1 (b), are: 

All subcontracts made in accordance with the provisions of this agreement. 

Also, in article V of the contract, the contractor agrees that he will— 


(c) Unless this provision is waived in writing by the contracting officer, reduce 
to writing every contract in excess of two thousand dollars ($2,000) made by him 
for the purpose of the work hereunder for services, materials, supplies, machinery, 
or equipment, or for the use thereof; insert therein a provision that such contract 
is assignable to the Government; make all such contracts in his own name, 
and not bind or purport to bind the Government or the contracting officer there- 
under. No purchases in excess of $500 shall be made or placed without the prior 
approval of the contracting officer. 

(d) Enter into no subcontract for any portion of the work, except in the form 

_prescribed by the Secretary of War, nor without the written approval of the con- 
tracting officer. Subcontracts are defined as contracts entered into by the con- 
tractor with others which involve the performance, wholly or in part at the 
site of the work, of some part of the work described in article I hereof. 

It is provided in paragraph 2 of article I of the contract that the 
contracting officer may by written order make changes in or additions 
to the drawings and specifications, issue additional instruction, re- 
quire additional work, or direct the omission of work covered by the 
contract, and that if such changes cause a material increase or decrease 
in the ‘amount or character of the work, or in the time required for 
performance, an equitable adjustment in the amount of the fixed fee 
shall be made and the contract modified in writing accordingly. How- 
ever, it does not appear that there is here involved such a change in the 
specifications or work covered by the contract, as is contemplated in 
article I of the contract. 

While, under the usual form of lump-sum contract, the Govern- 
ment may not be directly concerned whether a greater or lesser portion 
of work be subcontracted, in this type of contract, wherein the Govern- 


ment undertakes to bear the cost of the work, it is a matter of concern, 
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for it may be safely assumed that each subcontract for which the con- 
tractor must be reimbursed will contain some margin of profit in addi- 
tion to that allowed the contractor as a fixed fee; and that the sub- 
contracting of work, not contemplated to be so performed when the 
contract was made and the contractor’s fee was fixed, will result in an 
increase in the cost to the Government by reason of an unanticipated 
pyramiding of profits. Conversely, the performance by the con- 
tractor of work which was to be subcontracted might be expected to 
result in a lesser cost. 

It is evident that contract No. W-6594-qm-1 contemplates that 
some part of the work may be subcontracted, but neither article V, 
subsection 1 (d), nor any other part of the contract, throws any light 
on the question of the precise amount or portions of work which the 
contractor will perform. This question becomes pertinent in de- 
termining whether, in agreeing to perform the mechanical work 
itself rather than by subcontract, the contractor has undertaken 
something which it was not already bound to do, and such as will 
serve as consideration for a valid agreement revising the fixed fee. 

It has been said that previous negotiations, oral or otherwise, be- 
came merged in the executed instrument, and are not material to if. 
It is recognized, however, that such a written instrument must be 
construed to give effect to the intention of the parties thereto, as 
evidenced by the language used; and if that language is plain and 
unambiguous, construction is not required. But if the language 
is ambiguous in any respect, then resort properly may be had to sur- 
rounding circumstances and facts to determine the contract which 
the parties have made for themselves. United States v. Bethlehem 
Steel Company, 205 U. S. 105; United States v. Peck, 102 U. S. 64. 

It becomes apparent from an examination of the record of prior 
negotiations that the contract contemplated the subletting of the 
mechanical work here involved; that the stipulated fee was fixed 
with that in view; that the contractor could not be required to under- 
take such work itself rather than by subcontract, in the absence of 
a supplemental agreement to do so; and that a supplemental agree- 
ment such as contemplated by you will be in the interest of the Gov- 
ernment and accomplish a substantial saving by the elimination of 
a portion of the subcontractor’s profit from the cost of the work. 

If the matter be viewed in another light, it seems apparent that the 
contract, as reduced to writing, did not reflect the actual contract on 
which the parties had previously agreed and attempted to negotiate, 
by reason of a mutual mistake in omitting therefrom a provision un- 
dertaking to revise the stipulated fixed fee in the event the contractor 
undertook to perform the mechanical work. Such a mistake forms 
the usual basis for reforming a written instrument if it can be estab- 
lished clearly what the contract actually was or would have been but 

405635"—41—-36 
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for the mistake. See Poole Engineering and Machine Co. v. United 
States, 58 Ct. Cls. 9; Hygienic Fibre Co. v. United States, 59 id. 598; 
Morgan v. United States, id. 650; Chicago, Wilmington & Franklin 
Coal Co. vy. United States, id. 708; Ordnance Engineering Corp. v. 
United States, 62 id. 204; U. 8. Cartridge Co. v. United States, 62 
id. 214; Ackerlind v. United States, 240 U. S. 581; Elliott v. Sackett, 
108 U. S. 182; Snell v. Insurance Co., 98 U. S. 85. Compare Emery 
vy. United States, 13 F. (2d) 658. 

There appears to be no room for doubt what the agreement was in 
this respect, as understood both by the War Department and by the 
contractor, and as indicated in the record of previous negotiations. 
Accordingly, this office is not required to object to the execution of 
a supplementary agreement, revising the contractor’s fixed fee in 
conformity with your above-quoted letter, in consideration of per- 
formance by the contractor of the mechanical work rather than sub- 
contracting such work. It may be suggested, however, that there 
be incorporated in future contracts of this nature appropriate provi- 
sions reflecting all material matters which have been agreed upon in 
the negotiations preceding the execution of the written contract. 

The papers are returned herewith. 


(B-15312) 


CIVIL SERVICE—EXEMPTIONS—EFFECT OF CHANGES ON COMPENSA- 
TION OF PERSONS ALREADY EMPLOYED 


Employees properly appointed prior to June 24, 1940, without civil service ex- 
amination in accordance with paragraph 8, schedule A, of the Civil Service 
Rules and Regulations, which provides that appointments to “clerical posi- 
tions on the Isthmus of Panama paying $10) * * * per month or 
less” may be made without examination, may now be paid the 25 percent 
salary increase provided by the act of June 24, 1940, even though the 
Civil Service Commission may require that no new appointments be made 
without examination to positions with total compensation, including the 
25 percent increase, of more than $100 per month. 


Comptroller General Warren to the Secretary of War, March 19, 1941: 


I have a letter dated February 25, 1941, from the Director of Per- 
sonnel, War Department, as follows: 


The following quoted letter from the Chief of the Air Corps, dated January 
3, 1941, wus referred by this office to the Civil Service Commission for their 
opinion. 

“1. The following communication has been received by this office from Wright 
Field, Dayton, Ohio: 

“*Request opinion from Civil Service Commission if provision of War Depart- 
ment Civil Appropriation Act, 1941, grantirg 25 per centum to wage rate 
provided in Bulletin 13 dated July 30, 1940, under subject “Tlie Panama Canal” 
changes Paragraph 8, Schedule A, Section 3, Civil Service Rule 2 from $100 to 
$125.’ 

“2. It is requested that this office be advised as to whether or not Civil Service 
rule 2, section 3, schedule A, paragraph 8, remains unchanged.” 
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The reply received from the Civil Service Commission is also quoted below: 

“Reference is made to the Department's first indorsement of January 11, 1941, 
on letter of January 3, 1941, from the Chief Civilian Personnel Section, Office 
of the Chief of the Air Corps, regarding section 8, subdivision I of schedule A. 

“You are advised that the provision in the War Department Civil Appro- 
priation Act, 1941, granting a 25 per centum to wage rate under the subject 
‘The Panama Canal’ has no effect on the provisions of schedule A-1-8. Section 
8, subdivision 1 of schedule A reads in part as follows: 

“‘* * * Appointments to clerical positions on the Isthmus of Panama 
paying $100 in United States currency per month or less may be made without 
examination.’ 

“Appointments which may be made to clerical positions without examination 
under this provision are limited to those positions paying a total amount of 
$100 per month or less. The exemption applied to the actual amount of 
compensation paid. If the base pay of a position plus a differential allowed 
by statute amounts to more than $100 a month, appointments to such positions 
may not be made without examination. 

“ Employees who have previously been appointed under Schedule A-1-8 may 
not be paid the 25 percent differential authorized by the above appropriation 
act if the total amount of compensation received, i. e., the base pay of the 
position plus the differential, exceeds $100 per month. When the pay of a 
clerical position exceeds the amount authorized by Schedule A-1-8, the position 
ceases to be excepted from examination and must be filled through the regular 
civil service procedure.” 

Decision is requested as to whether a 25 percent differential in these cases 
is considered as legal, or whether the Civil Service Commission’s ruling must 
be accepted. 


Section 2 of the appropriation act entitled, “War Department 
Civil Appropriation Act, 1941,” approved June 24, 1940, 54 Stat. 
511, referred to in the above-quoted letter, contains a provision that 


certain classes of employees in the Canal Zone paid under the appro- 
priation “may receive as compensation equal rates of pay based 
upon rates paid for similar employment in continental United States 
plus 25 per centum.”. That statutory provision is similar to the one 
appearing in section 4 of the Panama Canal Act of August 24, 1912, 
37 Stat. 561, included as section 81, Title 2, of the Canal Zone Code 
approved by the act of June 19, 1934, 48 Stat. 1122. 

Paragraph 8, schedule A, of the Civil Service Rules and Regula- 
tions (Executive Order 8047 dated January 31, 1939) provides that 
“Appointments to clerical positions on the Isthmus of Panama pay- 
ing $100 in United States currency per month or less may be made 
without examination.” A similar provision appeared in the schedules 
A previously in force—at least since July 6, 1928. See page 60 of the 
“Civil Service Act and Rules and Statutes, Executive Orders and 
Regulations” amended to July 25, 1933. 

It would appear, therefore, that the action of the Civil Service 
Commission exempting from examination appointees to clerical po- 
sitions in the Canal Zone the salary for which does not exceed $100 
per month was taken in the light of the then existing statutory au- 
thority for the differential of 25 percent additional in the compensa- 
tion of employees in the Canal Zone based on rates paid for similar 
employment in the continental United States. However that may be, 
the rule stated by the Civil Service Commission in the third para- 
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graph of its letter to you concerns the eligibility of persons for 
appointment to Federal positions and the exemption of employees 
from civil-service examination, and those matters are exclusively for 
determination by the Civil Service Commission and the President. 
Accordingly, the rule is not subject to review or revision by this 
office. In that connection, see 17 Comp. Gen. 786, wherein it was 
held, quoting from the second paragraph of the syllabus: 

It is not within the scope of the duties and responsibilities imposed by 
law upon the accounting officers of the Government to determine in any case 


whether the civil-service laws and regulations are required to be followed in 
making appointments of Federal personnel. 


Also, see 18 Comp. Gen. 217, and compare 19 id. 52. 

While the matter covered in the third paragraph of the Commis- 
sion’s letter to you concerned the proposition of eligibility for ap- 
pointment, and the Commission’s rule with respect thereto is con- 
trolling upon this office and the War Department, the matter covered 
in the fourth or concluding paragraph of its letter does not involve 
the question of appointment or status, but rather, a question of pay- 
ment of compensation provided by law for an appointment already in 
existence, and the Commission’s rule with reference thereto may not 
be viewed as controlling upon this office and the War Department. 
Therefore, if an employee were appointed prior to June 24, 1940, 
under the quoted provision from Schedule A-1-8 of the civil-service 
rules (or the same provision in a prior schedule) at a rate of com- 
pensation not in excess of $100 per month and was not entitled to the 
differential at any time prior to that date on which he was serving 
in the same position, he may now, without examination, be paid the 
differential of 25 percent of his salary under the provisions of the 
act of June 24, 1940, provided the class of position involved comes 
within the purview of that statute, notwithstanding that any new 
appointee to the same position would be required under the civil- 
service rules to pass an examination before appointment. Stated in 
other words, if an appointment be legal and proper when made, an 
increase in compensation of the position authorized by statute may not 
be regarded as rendering the continued holding of the position illegal 
when no new appointment is involved. 


(B-15357) 


TRAVELING EXPENSES AND MEDICAL TREATMENT—WEATHER 
BUREAU EMPLOYEES BECOMING ILL WHILE ON DUTY AT SEA 


Where Weather Bureau employees, assigned to weather observation stations on 
Coast Guard ships in mid-ocean, became ill and were landed outside the 
United States for hospitalization, their traveling expenses back to their 
official headquarters in the United States may not be paid from the 
appropriation available to the Bureau for traveling expenses unless it can 
be shown that the duty required to be performed by the employees while 
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in a travel status was substantially completed at the time they became 
incapacitated, or was otherwise completed without additional cost to the 
Government. 

Where Weather Bureau employees assigned to weather observation stations on 
Coast Guard ships in mid-ocean became ill and were hospitalized outside 
the United States, the expenses of their medical treatment may not be paid 
from the Bureau’s appropriation, but if it can be established that their 
illnesses resulted directly from the nature of their employment, the avail- 
ability of Government funds for the payment of such costs, including nec- 
essary transportation expenses, would be a matter for consideration and 
determination by the United States Employees’ Compensation Commission. 


Comptroller General Warren to the Secretary of Commerce, March 19, 1941: 
I have your letter of March 4, 1941, as follows: 


The Weather Bureau of the Department, in cooperation with the Coast Guard, 
has established two weather observation stations on coast guard ships in mid- 
Atlantic. Three of the Bureau’s employees are assigned to each ship to make the 
required observations and transmit them to Washington, D. C., for dissemination. 

Since initiating this service, two of these employees, while assigned to the 
ship detail have been stricken with appendicitis and landed at Bermuda for 
hospitalization and surgical care. If similar cases should arise in the future, 
the men may be taken to the Azores or to some other port depending upon the 
position of the ship at the time. Upon recovery, these men are required to re- 
port to their official headquarters in the United States. 

Your decision is respectfully requested as to whether traveling expenses back 
to official headquarters of these employees are authorized, and also, as it is 
believed that the illnesses in question are the direct result of the ship detail, 
whether Government funds may be used to pay medical costs for such illnesses 
directly resulting from the nature of the employment. 


In decision of October 21, 1926, 6 Comp. Gen. 278, there was stated 
the general rule that (quoting from the syllabus) : 

An employee who is injured or otherwise incapacitated while in a travel status 
necessitating his return to headquarters before completion of the duty assigned 
is not entitled to reimbursement for the expenses of the return trip which is 
considered a personal expense and not traveling on official business. 

An exception to the stated general rule was made in 8 Comp. Gen. 
570, wherein it was held as follows (quoting from the syllabus) : 

An employee who is injured coincident with the termination of his official 
duty in a travel status may be reimbursed from the administrative appropria- 
tion available for traveling expenses for the expense incurred in returning to 
his headquarters, even though the trip is delayed due to the injury, in an amount 
not to exceed the amount that should have been incurred if the employee had 
returned uninjured immediately after the completion of his official duties by 
the shortest usually traveled route. 6 Comp. Gen, 278 distinguished. 

An important factor having a bearing upon the rule, supra, is that, 
by the failure of an employee to complete the duties assigned in re- 
spect of any detail away from official headquarters, an additional 
expense or burden has been placed upon the Government through the 
assigning of other employees to complete the task left unfinished by 
the incapacitated employee. 

In the case here presented, unless it can be shown that the duty 
required to be performed by the employees while in a travel status 
was substantially completed at the time they became incapacitated by 
illness, or was otherwise completed without additional cost to the 
Government, traveling expenses of the employees in question back to 
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official headquarters may not be paid from the administrative appro- 
priation available to the Weather Bureau for traveling expenses. 

The appropriation for the Weather Bureau (see act of June 25, 
1940, Public, No. 658) is not made available for payment of cost of 
medical treatment of civilian personnel. However, if it can be estab- 
lished that the illnesses of the employees in question here directly re- 
sulted from the nature of their employment, the availability of 
Government funds for the payment of such costs, including necessary 
transportation expenses, would be a matter for the consideration and 
determination of the United States Employees’ Compensation 
Commission. 


(B-15520) 


BONDS—PREMIUMS—NAVAL PERSONNEL COLLECTING HOUSING 
PROJECT RENTS 


In view of the inhibition in the act of August 5, 1909, against payment of premiums 
on bonds required of ofticers or employees of the United States, moneys col- 
lected as rents from occupants of National Defense Housing Projects may not 
be used to pay the cost of premiums on bonds required to be furnished by 
warrant officers and chief petty officers of the Navy who have been 
designated to collect rents and handle detail work in connection with such 
projects. 


Comptroller General Warren to the Secretary of the Navy, March 20, 1941: 

I have your letter of March 11, 1941, requesting a decision on the 
question presented in memorandum of February 20, 1941, transmitted 
to you by the Chief of the Bureau of Yards and Docks. The memo- 
randum is as follows: 


1. Section 201 of the Second Supplemental National Defense Appropriation Act, 
— approved September 9, 1940, Public No. 781, 76th Congress, provides in part 
as follows: 

“Provided further, That the Secretary of War and the Secretary of the Navy, 
at their discretion, are hereby authorized to rent such housing units, upon comple- 
tion, to enlisted men of the Army, Navy, Marine Corps with families, to field 
employees of the Military and Naval Establishments with families, and to workers 
with families who are engaged, or to be engaged, in industries essential to the 
military and naval national defense programs, including work on ships under 
the control of the Maritime Commission. The Secretary of War and the Secre- 
tary of the Navy are further authorized to use such rentals as may be collected 
from each housing project for the management and maintenance of the housing 
units therein, including utilities, roads, walks, and accessories, and to set up 
special reserve accounts for the amortization of the cost of the project: * * *.” 

2. In connection with the management of National Defense Housing Projects, 
the cost of which is authorized to be charged to the amounts received as rents, 
certain warrant officers and chief petty officers of the Navy have been designated 
as assistant managers to handle all detail work, such as collecting and depositing 
rents, superintending minor maintenance and making out necessary daily and 
monthly reports to the Bureau of Yards and Docks. Inasmuch as these assistant 
managers are required to handle money, it is necessary that they be bonded. 

3. It is requested that a decision be obtained from the Comptroller General 
as to whether or not the sums collected in the form of rents from occupants of 
National Defense Housing Projects and subsequently warranted to the Navy 
for the purpose of managing and maintaining these projects, is properly charge- 
able with the costs of the premiums on bonds made necessary to protect the 
interests of the Government. It is understood that the aforementioned assistant 
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managers are to be bonded in an amount equal to the rental on all units of 
the project for a period of two months. 


It is provided, among other things, in the act of August 5, 1909, 
36 Stat. 125 (6 U. 8. C. 14): 
* * * That hereafter the United States shall not pay any part of the 


premium or other cost of furnishing a bond required by law or otherwise 
of any officer or employee of the United States. 


As stated in decision of this office dated February 17, 1939, 18 
Comp. Gen. 670, 671— 

This statute, in express terms, prohibits the payment of premiums on bonds 
of officers or employees of the United States from public funds and it is clear 
that the provision applies to all such bonds whether required by law or otherwise. 
There appears to be no question but that the warrant officers and 
chief petty officers of the Navy, here involved, are officers or em- 
ployees of the United States within the meaning of this provision. 
Also, it seems clear that the rent moneys to be collected by these 
officials are moneys belonging to the United States, and that payment 
of bond premiums from said funds would, therefore, constitute pay- 
ment of premiums by the United States in contravention of the 
provision of law, supra. 

In view of the above, and since there is:nothing in the terms of the 
act of September 9, 1940, Public No. 781, 76th Congress, which 
renders the above-quoted provision of the act of August 5, 1909, in- 
applicable in a case of this nature, I have to advise that moneys 
collected as rents from occupants of National Defense Housing 
Projects may not be used to pay the cost of premiums on bonds 
required to be furnished by officers of the Navy under circumstances 
as outlined in the above memorandum. 


(B-15289) 
PAY—ADDITIONAL—AIDES 


An Army officer is not entitled to additional pay as aide to a Brigadier General 
while separated from the performance of actual duty as aide by temporary 
duty assignment to pursue a course of instruction at an Army school. 


Assistant Comptroller General Elliott to Maj. H. E. Heineke, United States 
Army, March 21, 1941: 


By reference of the Chief of Finance, I have your request for 
decision whether you are authorized to pay a voucher in favor of 
Lt. Paul T. Graves for $12.50, representing additional pay as aide to 
Brig. Gen. Ralph K. Robertson for the month of January, 1941, while 
on duty under Special Orders, Headquarters Forty-fourth Division, 
Fort Dix, N. J., November 1, 1940, as follows: 

4. Pursuant to instructions contained in first indorsement, Commanding Gen- 


eral, Second Corps Area, September 30, 1940 (210.63-Inf Sch AGO-Off Div), the 
following officers will proceed by rail to the Infantry School, Fort Benning, 
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Georgia, not earlier than November 18, 1940, and not later than November 19, 
1940, to report to the Commandant as students to pursue the Motor Maintenance 
Course during the period November 20, 1940, to February 12, 1941. Upon com- 
pletion of the course, they will return to their proper stations. 

a a » + > * 


First Lieutenant Paul T. Graves, Headquarters 87th Brigade. 
es > a * . * oS 


The travel directed is necessary in the military service, and payment when made 
is chargeable to FD 1408 P 162-0620 A 0410-01. Travel by privately owned vehi- 
cle when desired is authorized provided time in excess of travel by train is cov- 
ered by leave of absence. 

The appointment of ist Lt. Graves as aide was by Special Orders 
No. 5, Headquarters 87th Infantry Brigade, Fort Dix, N. J., as 
follows: 

1. Announcement is made that First Lieutenant Paul T. Graves, 87th Infantry 
Brigade formerly Aide 54th Inf. Brigade is officially designated as Aide to 
Brigadier General Ralph K. Robertson same unit. 

The question involved is whether while on duty under temporary 
duty assignment to pursue a course of instruction during the period 
November 20, 1940, to February 12, 1941, which separated him from 
performance of actual duty as aide to Brig. Gen. Ralph K. Robertson, 
1st Lt. Paul T. Graves is entitled to additional pay as aide. 

Section 1261, Revised Statutes (10 U. S. C. 692) provides: 

Aides shall receive pay in addition to the pay of their rank, as follows: Aide 
to major general, $200 a year; and aide to brigadier general, $150 a year. 

In 5 Comp. Dec. 971, the Comptroller of the Treasury considered 
the right of an Army officer to additional pay as aide, who while 
under appointment as aide to a major general, was also under detail 
as acting judge advocate of the department in which serving. It was 
held, quoting from the syllabus: 

The positions of acting judge-advocate and aide to a major-general in the 


Army are incompatible, and an officer is not entitled to the additional pay of 
both positions at the same time. 


It was also stated in that decision: 


When an officer of a company is appointed (detailed) as a staff officer, 
such as regimental adjutant, regimental quartermaster, acting judge-advocate, 
or aid, he is detached from his company and his entire time belongs to the duties 
of his staff position; hence, the appointment of captains as aids is allowed 
only for urgent reasons, although they are eligible. (Par. 251, Army Reg.) 


The contention of the claimant in that case was that as a company 
officer he performed the duty of his office and in addition thereto the 
duties of aide and that for such additional duty the law entitled him 
to additional pay. Relative to that contention, the Comptroller of 
the Treasury stated : 


* * * As has been shown, supra, the regular appointment of an officer 
as aid on the staff of a major-general gives the major-general the right to the 
entire time of his aid, and his compensation as aid is not merely $200 a year, 
but it is the pay of his rank and $200 a year; and the increase in compensation 
is obviously for the reason that service as aid is regarded as worth more than 
service of the grade from which the officer has been selected and from the 
duties of which he has been relieved. 
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Army aide’s pay, with all the conditions attached, became applicable 
to naval officers by the personnel act of March 3, 1899, 30 Stat. 1004. 
There was no direct repeal of these conditions by the act of May 13, 
1908, 35 Stat. 128, nor is there any necessary implication that such 
repeal was intended. 15 Comp. Dec. 723, 725; 18 id. 721. The addi- 
tional pay authorized for officers assigned as aides to rear admirals 
of the Navy is for the additional service imposed. Crosley v. United 
States, 196 U. S. 327. 18 Comp. Dec. 242. 

The conditions considered essential to entitle an officer to additional 
pay as aide in the Army in the decision of the Comptroller of the Treas- 
ury in 5 Comp. Dec. 971, outlined herein, were applied by the court to 
Navy officers detailed as aide to rear admirals in the Navy in Knoa v. 
United States, 52 Ct. Cls. 22. That decision considered the conditions 
of service as aide to rear admirals in the Navy as determined by the law 
of the Army—that is, that the conditions attaching to Army aide’s pay 
are applicable to officers of the Navy performing service as aide to 
rear admirals in the Navy. Based on the character and conditions of 
service of aide to general officers of the Army, the court defined the 
duties of an aide in the Navy as follows: “an officer legally ordered to 
duty with an admiral, vice admiral, or a rear admiral to perform for 
him strictly personal, confidential, and routine duties.” The court fur- 
ther stated, “These duties cannot be combined with the duties of a fleet 


ordnance officer or any other officer who has other duties to perform 
separate and distinct from those of an aide. 
In decision A-30497, February 25, 1930, it was stated : 


The duties of an aide being of a personal, confidential, and routine nature, it 
has been held the right to additional pay for serving as aide does not begin until 
the officer designated as aide and the commanding officer who nominated him for 
the duty and whose aide he is to be are physically present at the same station or 
on the same ship and that the detachment from duty of the commanding officer 
automatically terminates the assignment unless positive and competent orders 
are issued under which the assignment is continued. 24 Comp. Dec. 570; 26 id. 
249; 6 Comp Gen. 493; 7 id. 137. The regular assignment as assistant quarter- 
master, moreover, was sufficient in itself to terminate the assignment of Captain 
Edwards as aide-de-camp insofar as any right to additional pay in the latter 
status is involved, Knog v. United States, 52 Ct. Cls. 22; 7 Comp. Gen. 137. 

In this case, Lt. Paul T. Graves was not assigned additional staff 
duties during the period in question, but, in view of the decisions cited 
herein as to the character of aide duty, his detail to instruction duty at 
Fort Benning, Ga., obviously suspended, for the duration of that detail, 
any performance of duty as aide to Brig. Gen. Robertson at Fort Dix, 
N. J. 

It was held in 17 Comp. Dec. 104, that an officer of the Navy is entitled 
to additional pay as aide while on authorized allowance of leave if 
during such leave his designation as aide remains unchanged. That 
rule is based on provisions of law entitling an officer to full pay during 
his authorized allowance of leave. Otherwise, to be entitled to addi- 


tional pay as aide, the officer must actually perform for the general 
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whose aide he is “strictly personal, confidential, and routine duties.” 
It is obvious that during his absence from his regular post of duty 
at Camp Dix, N. J., under orders to pursue a course of instruction at 
Fort Benning, Ga., First Lt. Paul T. Graves did not actually perform 
duty as aide to Brig. Gen. Robertson. Accordingly, you are not au- 


thorized to pay the voucher in question, which is retained in the files of 
this office. 


(B-13110) 


TELEGRAMS—RATES—TOURATE APPLICABILITY TO GOVERNMENT 
MESSAGES 


A telegraph company may not charge more for transmitting Government messages 
than the lowest available rate which will fairly accomplish the service 
requested of it, and where the commercial tourate is available for a particu- 
lar message and that rate is less than the Government day message rate, 
the Government is entitled to the lower rate even though the message is not 
specifically designated as a tourate message. 


Comptroller General Warren to the Western Union Telegraph Co., March 24, 
1941: 


I have your letter of February 7, 1941, as follows: 


I appreciate the full exposition of your views concerning the application of 
commercial tourate classification to certain Government messages, of which you 
were good enough to give me the benefit in your letter of the 17th. I am afraid, 
however, that we have allowed ourselves to be led astray from the real point at 
issue and that there is also a quite evident misconception concerning the practice 


with reference to commercial messages paralleling the Government messages 
under consideration. 


After all, there is only one question in the case. 

The premises are: 

A message is filed as a Government day message. 

The text consists of matter which would qualify the message for acceptance 
as a tourate message if it were a commercial message. 

The charge for the message as a Government day message is greater than it 
would be as a commercial tourate message. 

The message is charged for as a Government day message. 

Query.—-Does this charge exceed the charge for a corresponding commercial 
message ? 

For example.—A 10-word message from Dallas to Washington filed as a Goy- 
ernment day message: Commercial full rate 90 cents; Government rate 54 cents; 
tourate 35 cents: 

Does the charge of 54¢ exceed the charge for a corresponding commercial 
message? 

The answer is “No.” 

A corresponding commercial message is a message filed as a full-rate telegram, 
the text of which would entitle it to tourate classification if filed as a tourate. 
The charge for such a commercial message is the full telegram rate—in this 
case 90 cents. 

It was evidently erroneously assumed that such a commercial message would 
be charged for as a tourate message. In the second paragraph on page 4 of your 
letter you say: 

“I assume it would not be contended that, if the messages here involved 
had been sent by private individuals instead of Government officers and em- 
ployees, they would not have been entitled to the tourate.” 

It is not only so contended. It is the fact. 

It is impossible for the employees of our billing organizations to read thousands 
of messages that pass through their hands. They must perforce be guided by 
the check of the message. They can comply with such requirements of the order 
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of the Federal Communications Commission, as, for example, that a message 
checked as a Government day letter shall be rated as a Government day message, 
if that produces a lower charge, because there the check of the message tells 
the whole story, but they cannot read the messages, whether they be commercial 
or Government, to determine whether possibly one of the multitude they have to 
handle might according to its text have been filed under a different classifi- 
cation than it actually was. Classification depending on the text must therefore 
be selected by the sender and fixed at the time of filing. If the message is 
filed as a full-rate commercial telegram and checked accordingly, it is charged 
for as a full-rate telegram and similarly, if the message is a Government message, 
filed as a Government day message and checked accordingly, it is charged for as a 
Government day message 

In the case of Government messages that might have been sent as commer- 
cial tourate messages, the difficulty lies in the absence of appropriate instruc- 
tions to the field representatives of the Government agencies. The remedy is 
in the hands of the Government. All it needs to do is to issue instructions 
that messages having the characteristics entitling them to the tourate clas- 
sification, that is, reference to time of arrival or departure, where stopping, 
nature of weather as effects trips, etc., shall be filed as commercial tourate 
messages and not as Government messages whenever the charge for the mes- 
sages as a commercial tourate is less than it would be at Government rates. 


This matter arose out of differences totaling $30.20 found in the 
audit by this office of certain Rural Electrification Administration 
vouchers stated in your favor, containing charges for a number of 
telegrams billed as Government day messages, but which were found, 
according to their subject matter, properly to have been acceptable 
as “tourate telegrams.” The audit exception was computed upon the 
differences charged between the rates for the particular Government 
day messages and the somewhat lower rate for commercial tourate 
telegrams. 

In decision of this office dated January 17, 1941, sustaining the audit 
action, there was quoted the applicable order of the Federal Communi- 
cations Commission as to rates payable for Government telegrams, 
paragraph 5 of which provides in part, “That in no case shall the 
charge for a Government message exceed the charge for a correspond- 
ing commercial message,” and quoted, also, the following designation 
of the tourate service, from your tariffs filed as F. C. C. Nos. 213 
and 176: 


Description of service and where available——This service is restricted to mes- 
sages concerning trips, limited to information concerning the time of arrival, 
health of the sender or of the party, state of the weather, a characterization 
of the trip, time of departure, the next destination or destinations, and time of 
arrival at destination or destinations, to which may be added an expression of 
affection or regret at separation from the addressee, such as “Love,” “Love to 
all,” “Devotedly,” “Missing you,” “Missing you greatly,” “Wish you were with 
us,” “Sorry you are not with us.” 

Special rate message services.—This classification covers tourate, reservation, 
holiday greeting, special occasion greeting and special occasion messages which 
are accepted at special low rates and receive the same handling as ordinary 
telegrams. * * 


While your former letter of November 16, 1940, rather implies that 
the tourate service is not available to the Government, the premise 
now appears to be conceded that Government messages, to the same 
extent as commercial telegrams, may be sent at the ordinary tourate 
(35 cents for 15 words or less, to any Western Union destination in 
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the United States). However, you repeat the contention that, once 
a telegram is filed as a “Government day message,” no other classi- 
fication may apply, and, in effect, that it is solely your customers’ duty 
to be aware of, and demand, the lower rate, or otherwise the right 
thereto is forfeited. 

While it may not be material, it is not entirely clear how the mes- 
sages in question were designated by the senders. It is noted that the 
ordinary telegram blank (your Form 1207-B) contains neither the 
words “Government” nor “day message.” While Government travel- 
ers are instructed to endorse their telegrams “Official business,” this 
serves not alone to fix the proper rates, but to secure the priority in 
transmission which the statute requires (R. S. 5266, 47 U.S. C. 3). 
But assuming these telegrams were so endorsed, and assuming also— 
what has not been established—that some of the messages may have 
been checked specifically by the senders as full-rate telegrams, still 
the tourate would not necessarily be excluded thereby. The face of 
the telegram blank presents no alternative selection headed “tourate,” 
and you do not suggest that your clerks who received these messages 
referred to the tourate service or in any way mentioned its availabil- 
ity. Thus, there can be no contention that the senders, having an 
actual choice of two services, refused the cheaper and required the 
full rate, and it may be doubted whether there would be authority 
todo so. Bearing in mind that the tourate service as rendered, what- 
ever it be termed, (1) does not call for prearranged phrases or codes, 
(2) offers no apparent economy in the cost of the transmission, and 
(3) so far as concerns actual results either to the sender or the recipient, 
is absolutely identical to the full-rate service (in fact, in certain circum- 
stances, the tourate is a superior service, even at the lower rate—see 
F. C. C. Tariff No. 176, p. 33), the telegraph company, like any public 
utility, would seem to be bound under a positive duty to offer the cheap- 
est service which reasonably will supply the particular demand made 
upon it, as the courts often have held. In Northern Pacific Ry. Co. 
v. Solum (1918) , 247 U. 8. 477, the Supreme Court said: 

In the absence of shipping instructions it is ordinarily the duty of the carrier 
to ship by the cheaper route. But the duty is not an absolute one. The obliga- 
tion of the carrier is to deal justly with the shipper, not to consider only his 
interests and to disregard wholly its own and those of the general public. If, 
all things considered, it would be unreasonable to ship by the cheaper route, the 
carrier is not compelled to do so. The duty is upon the carrier to select the 
cheaper route only “if other conditions are reasonably equal.” * 

See also Miller y. Davis (Iowa, 1932), 78 A. L. R. 1541, and note, 
page 1545; Poor v. C., B. & Q. R. R., 121. C. C, 469; and compare the 
cases collected at 38 A. L. R. 1065 under the heading, “Duty of public 
service corporation to instruct patron as to economical manner of using 
the service * * *.” Similarly, in Hichacker v. N. Y. Telephone 
Co. (1940), 14 N. Y. 8. (2d) 17, it was held (Syl.), “The responsibility 
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for the selection of the appropriate service classification under tariff 
filed by telephone company * * * is on the telephone company 
and not on the subscriber.” As long ago as 1876, the Attorney General, 
considering a question of Government telegraph rates where alter- 
nate routes of transmission were available to the same destination, 
held, in 15 Op. Atty. Gen. 579, 582: 


* * * the United States as senders of the dispatch, have an option of select- 
ing the route by which it shall go; and when such selection is expressed, the duty 
of the company to comply is just what it would be if the line selected were the 
only one under its control; and, even if the United States have expressed no 
option, I am strongly inclined to think that the company would be held (by an 
implication of a promise to accomplish the result required by no more than neces- 
sary labor) to an agreement to charge no more for the dispatch than it was 
fairly worth to send it; that is, what it was worth to send it by the cheaper line. 
For in either case the article furnished to the United States is the same, i. e., a 
dispatch delivered at Pueblo; whereas if the company were allowed as a matter 
of mere option to transmit such dispatch by the more expensive line, it would 
be equivalent to permission to charge their customers for labor unnecessarily 
expended. 


That your company has fully recognized that principle appears from 
your tariffs. For example, under rule IX, page 15, of F. C. C. No. 176, 
when a commercial day message is offered at so late an hour as to 
preclude delivery that day, the sender is to be so advised, and the 
classification is to be changed to night letter, if agreed upon. Or, as 


‘ 


it is put in your “Instructions for Receiving Clerks,” filed as F. C. C. 


No. 13: 


23. The cost of messages may sometimes be reduced by leaving out superfluous 
words, by the use of different phrases, by spelling out numbers instead of using 
figures, or by the use of a cheaper but equally satisfactory class of service for the 
special end in view. 


+ * * * * + * 


147. Whenever it seems advisable to do so, receiving clerks shall explain the 
characteristics of the various classes of service, and assist patrons in making the 
best selection according to the urgency, length of the communication, or other 
controlling circumstances. 

148. As already explained, an overnight message will be marked and charged 
for as a night message or night letter, according to which is cheaper, irrespec- 
tive of the sender’s indication. 

Thus, while the specific instructions to Government travelers which 
you suggest may be found necessary as a measure of protection to 
the Government, that it be not overcharged, the legal duty in the 
matter clearly is upon the telegraph company to charge the lowest 
rate which will fairly accomplish the service requested of it, and 
this may be carried out, without the inconvenience to your billing 
clerks to which you refer, if, in compliance with present instructions 
your receiving clerks will merely offer the tourate service whenever 
applicable, and so check the messages for transmission. The alter- 
native rule would require the conclusion that the tourate is available 
only to those who may chance to be aware of it, while others who 
receive exactly the same service must pay more—a rather obvious 
discrimination which the statutes particularly prohibit. See Western 
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Union vy. Esteve (1921), 256 U. S. 566, which involved a tariff provi- 
sion against the sender’s interest, but unknown to him, and your 
company successfully urged before the Supreme Court that the tariff 
provisions were controlling. 

Accordingly, the decision of January 17, 1941, must be, and is, 
affirmed, but it is called to your attention that the order of the Fed- 
eral Communications Commission fixing the Government rate is 
issued annually, shortly before the beginning of each fiscal year, 
and if the present rule, as here applied, is deemed to be unsatisfac- 
tory, it is open to you to make such representations to the Commis- 
sion as you may be advised, with a view to effecting a change in the 
rule for the succeeding year. 


(B-13334) 


TRAVELING EXPENSES AND FEES—FEDERAL EMPLOYEES SERVING 
AS JURORS IN FEDERAL AND STATE COURTS 


Where Federal employees are summoned for jury service in a United States 
court, their traveling expenses are payable, not under the appropriation 
available for payment of salary and traveling expenses as employees of 
the United States, but as jurors under the appropriation for the judiciary. 

Section 3 of the act of June 29, 1940, requires that jury fees received by a 
Federal employee from a State court “be credited against the amount of 
compensation payable by the United States” even though the employee is 
not otherwise reimbursed by the court for actual and necessary expenses 
incident to his service as juror. 


Comptroller General Warren to the Postmaster General, March 24, 1941: 
I have your letter of March 10, 1941, as follows: 


A further interpretation of the act of June 29, 1940, Public, No. 676, is 
desired in view of your letter of November 22, 1940, (B-13334), addressed to 
the Director, Administrative Office of the United States Courts. 

Employees of the Postal Service frequently are summoned to serve aS jurors 
in United States courts and State courts, and in order to respond it is necessary 
for them to leave their domicile and travel to some other city where the 
court is in session. The act of June 29, 1940, supra, provides in part as follows: 

Sec. 2. Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation 
for such service. 

“Sec. 3. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period 
as such employee May be absent on account of jury service in the court of 
any State any amounts which such employee may receive from such State on 
account of such jury service.” 

Title 26 U. S. C. 604 provides: 

“When any clerk or other officer of the United States is sent away from 
his place of business as a witness for the Government, his necessary expenses, 
stated in items and sworn to, in going, returning, and attendance on the court, 
shall be audited and paid; but no mileage, or other compensation in addition 
to his salary, shall in any case be allowed.” 

A decision is requested whether employees of the Postal Service who are 
summoned for jury service in a United States court and who are required to 
leave their domicile and travel to some other city where the court is being 
held, are entitled to actual necessary expenses. A decision is also requested 
whether employees of the Postal Service who are summoned for jury duty 
in a State court and who are required to leave their domicile and travel to 
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some other city where the court is being held, may retain the whole or part 
of their jury fee, if not otherwise reimbursed by the court, to cover their actual 
and necessary expenses incident to such jury service. 


In decision of November 22, 1940, B-13334, 20 Comp. Gen. 276, 
277, to which you refer, it was stated: 

Section 1 of the act of June 29, 1940, supra, provides that the compensation of 
“any employee of the United States” shall not be diminished during jury 
service and that the time involved in such jury service shall not “be deducted 
from the time allowed for any leave of absence authorized by law.” The 
purpose or intent of the statute in its entirety is that an “employee of the 
United States” shall receive his regular compensation or pay during the time 
he is absent on account of jury service, if otherwise in a pay status, and that 
the period of such service shall not in any event be charged as annual leave. 


The act of June 29, 1940, 54 Stat. 689, does not constitute any 
authority for payment of traveling expenses or any other allowance 
to a Federal employee incident to his service as a juryman in either 
a Federal or a State court. When called for jury service in a 
Federal court, such expenses are payable to Federal personnel, not 
under the appropriation available for payment of salary and travel- 
ing expenses as employees of the United States but as jurors under 
the appropriation for the judiciary. See title IV, act of May 14, 
1940, 54 Stat. 209, item entitled “Fees of jurors” under the heading, 
“Miscellaneous items of expense.” Hence,.no appropriation under 
the Post Office Department would be available for payment of such 
expenses. See the decision of September 11, 1940, 20 Comp. Gen. 
145, holding, as follows (quoting from the syllabus) : 

Section 2 of the act of June 29, 1940, Public, No. 676, which prohibits the 
receipt by a Federal employee of any “compensation” for jury service in a 
Federal court, does not preclude allowing to employees serving as jurors 
the mileage payments and meals and lodging in kind authorized by law for 
jurors, in addition to their regular compensation as employees of the United 
States, but does preclude payment of the per diem allowance for each day’s 
attendance in court and for travel time prescribed by section 2 of the act of 
April 26, 1926. 

‘Claims for traveling expenses incurred by Post Office em- 
ployees in connection with jury service in a Federal court should 
be filed with the Administrative Office of the United States Courts, 
not with the Post Office Department. 

The traveling expenses of employees of the Post Office Department 
incident to service as jurors in a State court would not be payable 
by the Post Office Department. It is assumed that in such cases 
the expenses would be paid by the State. Referring to the con- 
cluding sentence of your letter, section 3 of the act of June 29, 1940, 
clearly requires that the jury fees received from a State court “shall 
be credited against the amount of compensation payable by the 
United States.” See 20 Comp. Gen. 279. Compare 20 id. 209. Ac- 
cordingly, the question in the concluding sentence of your letter 
is answered in the negative. 
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CLASSIFICATION ACT RATES—APPLICABILITY TO NATIVE EMPLOYEES 
OF THE SELECTIVE SERVICE SYSTEM IN PUERTO RICO 


It is within the administrative discretion of the Director of Selective Service 
to adopt a native salary schedule, below the schedule fixed by the Classi- 
fication Act, for native employees in clerical and stenographic positions 
in the Selective Service System in Puerto Rico. 


Comptroller General Warren to the Director of Selective Service, March 24, 
1941: 
I have your letter of March 18, 1941, as follows: 


Section 10 of the Selective Training and Service Act of 1940, approved 
September 16, 1940, reads, in part, as follows: 

“Section 10 (a) The President is authorized— 

“(1) to prescribe the necessary rules and regulations to carry out the 
provisions of this Act. 
- * a ” e * = 

“(8) to appoint by and with the advice and consent of the Senate, and fix 
the compensation at a rate not in excess of $10,000 per annum, of a Director 
of Selective Service who shall be directly responsible to him and to appoint and 
fix the compensation of such other officers, agents, and employees as he may 
deem necessary to carry out the provisions of this Act: Provided, That any 
officer on the active or retired list of the Army, Navy, Marine Corps, or Coast 
Guard, or of any reserve component thereof or any officer or employee of any 
department or agency of the United States who may be assigned or detailed to 
any office or position to carry out the provisions of this Act (except to offices 
or positions on local boards, appeal boards, or agencies of appeal established 
or created pursuant to section 10 (a) (2)) may serve in and perform the 
functions of such office or position without loss of or prejudice to his status as 
such officer in the Army, Navy, Marine Corps, or Coast Guard or reserve com- 
ponent thereof, or as such officer or employee in any department or agency of 
the United States: Provided further, That any person so appointed, assigned, 
or detailed to a position the compensation in respect of which is at a rate 
in excess of $5,000 per annum shall be appointed, assigned or detailed by and 
with the advice and consent of the Senate: Provided further, That the President 
may appoint necessary clerical and stenographic employees for local boards and 
fix their compensation without regard to the Classification Act of 1923, as 
amended, and without regard to the provisions of civil service laws. 

“(4) to utilize the services of any or all departments and any and all officers 
or agents of the United States and to accept the services of all officers and 
agents of the several States, Territories, and the District of Columbia and 
subdivision thereof in the execution of this Act; and 

* * ~<* > - * * 

“Section 10 (b) The President is further authorized, under such rules 
and regulations as he may prescribe, to delegate and provide for the delegation 
of any authority vested in him under this Act to such officers, agents, or persons 
as he may designate or appoint for such purpose pursuant to such rules and 
regulations as he may prescribe.” 

e im - ~ * a * 

In the administration of the act employment in civilian positions within the 
continental limits of the United States, except for clerical and stenographic 
employees for local boards, have been made in accordance with the provisions 
of the civil service laws and at compensation rates established by the Classi- 
fication Act of 1923, as amended. 

In the interest of good administration, civilian employees in the Selective 
Service System in Puerto Rico have been appointed at rates of pay prevailing 
in the island for positions of a similar nature. For example, qualified natives 
are available for clerical and stenographic positions with local boards, at rates 
considerably less than the regular Classification Act Salary rates. Employees 
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of the same type are available for similar positions in the headquarters office, 
appeal boards, and medical advisory boards in Puerto Rico and it would create 
a confused condition, with resultant loss in efficiency should it be required to 
compensate such employees at the regular Classification Act rates. The rates 
paid are considered, from an administrative viewpoint, ample for the services 
performed, taking into consideration the type of personnel, economic conditions, 
and wages prevailing in general throughout the islands. In this connection 
attention is invited to the Comptroller General’s decision of January 23, 1931, 
to the Secretary of the Navy (10 Comp. Gen. 322). 

Your decision is requested as to whether the policy of the Selective Service 
System in making employments in civilian positions in Puerto Rico at the 
prevailing rates of pay, even though such rates are not in accordance with 
the rate established by the Classification Act of 1923, as amended, may be 
continued without contravention of any existing statute or regulation. An 
expedited decision is respectfully requested. 


In decision of October 24, 1940, to you, reported in 20 Comp. Gen. 
at page 211, 212, it was stated: 
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The general rule is that, in the absence of statutory exemption, the salary 
rates of personnel of all Federal agencies, both in the departmental and field 
service, are required to be fixed in accordance with the schedule or rates pre- 
scribed in the Classification Act of 1923, as amended, and in accordance with 
the rules of section 6 of the original Classification Act approved March 4, 1923, 
42 Stat, 1490. .14 Comp. Gen. 420; 16 id. 1107; 17 id. 578; 18 id. 223; id. 887; 
19 id. 20. But where, as in section 10 of the Selective Training and Service 
Act of 1940, supra, the Congress has vested in the President the authority “to 
prescribe the necessary rules and regulations to carry out the provisions of 
this Act” and “to appoint and fix the compensation of such other officers, agents, 
and employees as he may deem necessary to carry out the provisions of this act,” 
the conclusion is warranted that the intent of the statute is to authorize the 
President to fix salary rates by regulation, or to prescribe by regulation the 
procedure for fixing such salary rates, either in accordance with, or without 
regard to, the provisions of the Classification Act. In other words, the statute 
appears to recognize an exception to the general rule referred to in the opening 
sentence of this paragraph. 


Paragraph 517, Volume 5, Selective Service Regulations (Executive 
Order No. 8561), dated October 4, 1940, following the provisions of 
the statute, authorizes the fixing of salary rates of employees of local 
boards without regard to the provisions of the Classification Act, as 


amended. Paragraph 552 of the same regulations provides as 
follows : 


Authorization for employment.—Unless otherwise provided in these regula- 
tions, the employment of civilian personnel shall be in accordance with the 
rules and regulations of the United States Civil Service Commission and the 
provisions of the Classification Act of 1923. 

There is nothing in the above-quoted paragraph of the regulations, 
or elsewhere in the regulations expressly requiring the classification 
of employees “in the headquarters office, appeal boards, and medical 
advisory boards in Puerto Rico” (quoting from your letter), and 
neither the Congress in enacting the Selective Service Act, nor the 
President in promulgating the regulations thereunder, has shown 
any intention to require the classification of positions or the fixing of 
salary rates of classes of personnel not theretofore included within 
the purview of the Classification Act. 


405635™—41——37 
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In decision of January 23, 1931, 10 Comp. Gen. 322, cited by you, 
it was held as follows (quoting from the syllabus) : 

The provision of section 2 of the Brookhart Salary Act of July 3, 1930, 46 
Stat. 1005, extending the principles of classification through administrative 
action to employees coming under group 4-B, including drafting groups in the 
schedule of wages for civil employees under the Naval Establishment, is not 
applicable to employees under the Naval Hstablishment in the Philippine 
Islands, Guam, Samoa, Virgin Islands, Panama Canal Zone, and other naval 
activities beyond the continental limits of the United States who are paid on 
native or alien schedules. 

The reasons for exempting native employees outside the limits of 
continental United States from the provisions of the Classification 
Act are fully set forth in that decision and need not be repeated 
here. Also, it has been held that the schedule of wages fixed under 
the 40-hour week statute, section 23 of the act of March 28, 1934, 
48 Stat. 522, for native employees outside the limits of continental 
United States, may include rates lower than the schedule of wages 
under the same statute for employees who are citizens of the United 
States. Decision of April 12, 1934, A-54762, applicable to the Pan- 
ama Canal, and decision of May 19, 1934, 13 Comp. Gen. 370, 378, 
applicable to employees of the Naval Establishment outside the 
limits of continental United States. See, also, decision of August 
29, 1938, 18 Comp. Gen. 206, holding that native employees of the 
Panama Canal are not “regular employees of the Federal Govern- 
inent” and, therefore, are not entitled to holiday pay under the 
provisions of Public Resolution No. 127, approved June 29, 1938, 
52 Stat. 1246. 

Hence, the rule has been adopted under various personnel statutes 
that the salary rates for native employees outside the limits of con- 
tinental United States are not required to be fixed on the same 
basis as the salary rates for other employees who are citizens of 
the United States. For instance, it is understood that the Puerto 
Rico Reconstruction Administration and the Work Projects Admin- 
istration operating in Puerto Rico have adopted native schedules 
there below the schedule fixed under the Classification Act. 

The act of November 26, 1940, 54 Stat. 1211, authorizes the Presi- 
dent by Executive order to exempt from classification “offices or posi- 
tions outside the States of the United States and the District of 
Columbia filled by natives of Territories or possessions of the United 
States (including the Philippine Islands) or foreign nationals.” 
While this statute is not self-executing, it is in the nature of a 
recognition by the Congress that native employees are not required 
to be classified. Compare the decision of February 25, 1941, B-14968, 
20 Comp. Gen. 484, holding that the salary rates of part-time em- 
ployees in the field service must continue to be fixed in accordance 
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with the Classification Act under existing rules, unless and until 
the President by Executive order exempts such positions under the 
authority vested in him by said act of November 26, 1940. In 
other words, the Congress by said statute vests in the President the 
authority to make exemptions from classification of certain classes 
of positions in the field service but until the President has acted 
under such authority the existing rules, either requiring classifica- 
tion or exempting from classification, must remain in full force 
and effect. 

You are advised, therefore, that it is within your administrative 
discretion to adopt a native salary schedule below the schedule fixed 
by the Classification Act for native employees in Puerto Rico of the 
classes mentioned in your letter. 


(B-15459) 


COMPENSATION—OVERTIME—FORTY-HOUR WEEK EMPLOYEES 


In computing overtime compensation of 40-hour week employees of the Navy 
Department under the act of June 28, 1940, time absent on leave with pay, or 
holidays for which an employee is entitled.to pay without working during his 
regular tour of duty, should be regarded as employment within the meaning 
of the proviso to the act which authorizes payment of “compensation for em- 
ployment in excess of 40 hours in any administrative workweek computed at 
a rate not less than 114 times the regular rate.” 


Comptroller General Warren to the Secretary of the Navy, March 25, 1941: 


I have your letter of March 11, 1941, ref. LL/L16-4 (11) (410221) 
S. as follows: 


Section 5 (a) of Public Act No. 671—76th Congress, approved June 28, 1940 (54 
Stat. 678), provides in pertinent part as follows: 

“Notwithstanding the provisions of any other laws, the regular working hours 
of the Navy Department and the Coast Guard and their field services shall be 
eight hours a day or forty hours per week during the period of the national 
emergency declared by the President on September 8, 1989, to exist: Provided, 
That under such regulations as the head of the Department concerned may pre- 
scribe, and where additional employees cannot be obtained to meet the exigencies 
of the situation, these hours may be exceeded : Provided further, That compensa- 
tion for employment in excess of forty hours in any administrative workweek com- 
pated at a rate not less than one and one-half times the regular rate shall be 
pa Bad 

The employees in the field service of the Navy with a few exceptions have been 
working on a five-day, forty-hour week basis since the enactment of Section 28 of 
the Act of March 28, 1984 (48 Stat. 522). The method of computing the earnings 
of these employees under the last cited act has been definitely established through 
a long line of decisions by the accounting officers. 

However, a new condition has been created by reason of recent administrative 
instructions contemplating maximum speed-up of work essential to the national 
defense, Under such instructions some employees on a regular five-day, forty- 
hour workweek, administratively established as running from Monday through 
Friday of each calendar week, are being directed in the discretion of local com- 
mandants and commanding officers to work an additional two hours a day. The 
ten hours a day thus worked results in such employees completing forty hours of 
work on Thursday, the fourth day of their regular workweek. 
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A question has arisen as to the application to these current work conditions of 
the rule laid down in decision of the Comptroller General of December 30, 1938. 
to the Public Printer (18 Comp. Gen. 575). 

In the case above mentioned no doubt exists as to the right of employees who 
have worked forty hours in the work week up to and including Thursday, and 
who also work eight hours on Friday, to receive forty hours’ straight pay and 
eight hours’ pay at overtime rates. 

However, when an employee who has worked forty hours from Monday to 
Thursday, inclusive, is excused for good cause on annual leave with pay on 
Friday, doubt has arisen as to whether this leave with pay granted on a day 
constituting a part of his regular five-day, forty-hours tour of duty is still 
synonymous with work in conformity with the Comptroller General’s decision of 
May 19, 1934 (13 Comp. Gen. 370). 

If the leave with pay thus granted is considered to be synonymous with work, 
then an employee who is excused with leave with pay on Friday, the last day 
of his regular five-day, forty-hour tour of duty, after having worked forty hours 
Monday through Thursday, is entitled to be credited with forty hours at 
straight time and eight hours at the overtime rate of pay. This seems equitable 
and is in accord with the decision of December 30, 1938, above referred to. It 
merely results, when the five-day, forty-hour work week is considered, in the 
employee being paid at overtime rates of pay for work outside of his regular 
five-day, forty-hour tour of duty, regardless of on what day of the week the 
overtime work was performed. To hold otherwise would cause an employee on 
a regular five-day, forty hour work week, who had worked forty hours to Thurs- 
day and who was on leave on Friday, to be paid only at straight time for his 
forty-eight hours’ leave and work for the week, despite the fact that the law 
grants time and one-half to an employee for time in excess of forty hours during 
any one seven-day week. 

In order that the disbursing officers may know the proper basis on which to 
compute the pay in such cases, your decision in the premises is requested at 
such early date as may be practicable. 


Section 23 of the act of March 28, 1934, 48 Stat. 522, provides as 
follows: 
The weekly compensation, minus any general percentage reduction which may 
be prescribed by Act of Congress, for the several trades and occupations, which 
is set by wage boards or other wage-fixing authorities, shall be reestablished 
and maintained at rates not lower than necessary to restore the full weekly 
earnings of such employees in accordance with the full-time weekly earnings 
under the respective wage schedules in effect on June 1, 1982: Provided, That 
the regular hours of labor shall not be more than forty per week; and all 


overtime shall be compensated for at the rate of not less than time and 
one-half. 


Under this statute an administrative office has a discretion as to 
the days of the week that are to be included in the regular tour of duty 
of the employees coming within the purview of the statute not to 
exceed 40 hours per week. 13 Comp. Gen. 307; 16 id. 600. However, 
it has been held that the 8-hour law as amended by the act of March 
3, 1913, 37 Stat. 726 (40 U. S. C. 821, 322), prohibiting the employ- 
ment of mechanics, laborers, and others in similar occupations for 
more than 8 hours on any one calendar day except in case of extraor- 
dinary emergency, had not been rendered inoperative by said 
statute. 13 Comp. Gen. 265, 270. Hence, there is no administrative 
discretion under the 40-hour week law of 1934, supra, to fix the 
length of any regular work day in the 40-hour week at more than 
8 hours. As in the case of the employees mentioned in your letter, 
the usual practice under said statute has been to fix the regular tour 
of duty as 5 days of 8 hours each. 
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The 40-hour week statute of June 28, 1940, quoted in your letter, 
suspends, in effect; the 40-hour week statute of 1934, supra, so far 
as concerns the involved employees of the Navy Department, “during 
the period of the national emergency declared by the President on 
September 8, 1939,” and authorizes the Secretary of the Navy to 
extend the hours of work on any day beyond 8 hours either as a 
part of the regular tour of duty of the employees or as overtime, but 
overtime compensation is directed to be paid under said statue only 
“for employment in excess of forty hours in any administrative work- 
week.” The 40-hour week statute of June 28, 1940, suspends, in 
effect, the 8-hour law of 1913, as amended, also, during the period 
of the national emergency, so far as these employees are concerned. 
Of course, the 8-hour law is not applicable in any event to employees 
of the Navy Department who are not mechanics or laborers, or who 
do not fall within the classes coming within the purview of said 
statute, and the length of their work day may be fixed without regard 
to said statute. 

It is understood from your letter that no change has been made 
under authority of the act of June 28, 1940, in the regular tour of 
duty of employees of the field service of the Navy Department here 
involved, namely, 5 days of 8 hours each from Monday to Friday, 
and that the 2 hours’ additional work required on those days consti- 
tutes overtime. 

The rule for computing overtime compensation during a work week 
in which leave of absence with pay has been granted, or in which a 
holiday occurs, has been stated in the decision of December 30, 1938, 
18 Comp. Gen, 575, 578, cited by you, as follows: 

As stated in the decision of April 6, 1934, supra, while overtime compensa- 
tion may not be computed on a daily basis, the proper procedure under the 
40-hour week statute for computing regular and overtime compensation for any 
week is not to regard the first 40 hours of the week in a pay status as the work 
week of the employee for whom a regular tour of duty has been administra- 
tively fixed—in this case from Monday to Friday, inclusive—but to regard the 
entire tour of duty of the employee as the work week. On that basis the em- 
ployee should be paid his regular rate of eompensation for the 5 days comprising 
his regular work week if in a pay status—actually working, on leave of absence 
with pay, or idle because of a holiday occurring on any of his regular work 
days—for an aggregate of 40 hours during such week. For any time actually 
worked during the week in addition to the 40 hours thus computed, the employee 
is entitled under the law to compensation at the overtime rate of time and 
one-half regardless of the day of the week on which the overtime work is per- 
formed. Under that procedure overtime compensation would not be for paying 


for time not actually worked—regular time, only, being authorized for leave 
with pay for holidays. 


Under this rule the employee in the illustration stated in your letter 
would be entitled to 40 hours’ compensation at his regular rate of 
pay and 8 hours’ overtime compensation at the rate of time and one- 
half. The overtime compensation should not be regarded as having 
been paid for any part of Friday, the day on which he was absent 
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on annual leave, but for 8 hours’ overtime actually worked for the 
previous 4 days of the week. In other words, the 40-hour week 
statute of June 28, 1940, authorizes but requires no change in the 
regular tour of duty of field employees of the Navy Department, and 
as no change has been made administratively in the regular tour of 
duty of the employee, no change is required under the existing rule 
for computing overtime compensation in a work week in which leave 
of absence or holidays occur. 

Also, it may be stated generally that regardless of the number of 
hours of work on any day or the number of days of work during the 
week which are administratively included in the work week of 40 
hours under the provisions of the act of June 28, 1940, time absent 
on leave with pay, or holidays for which the employee is entitled to 
pay without working during the employee’s regular tour of duty, 
should be regarded as “employment” within the meaning of the pro- 
viso to said statute for the purpose of computing overtime com- 
pensation. There is no purpose or intent shown by the act of June 
28, 1940, to deny the right to annual leave of absence with pay or 
to holiday pay granted by other statutes, or to deny the right to 
overtime compensation for employment in excess of 40 hours simply 
because of the fact that any part of the 40 hours may consist of 
annual leave, or holidays on which no work is required. 

The question presented is answered accordingly. 


(B-14985) 


PAY—PROMOTIONS—TEMPORARY RANK DURING WAR OR NATIONAL 
EMERGENCY 


The President’s authority to temporarily appoint Regular Army officers to higher 
grades in the Army of the United States during war or national emergency, 
does not include authority to so appoint officers—without indication of corps, 
branch, or department—in a grade not provided for in the statute for the 
particular corps, branch, or department in which the officer necessarily will 
function, and as the rank of captain is the highest rank provided by statute 
for the Medical Administrative Corps, the designation of a captain of 
that Corps as a temporary major was not effective to entitle the officer 
to pay and allowances of the higher rank. 


Assistant Comptroller General Elliott to Lt. Col. F. M. Moore, United States 
Army, March 26, 1941: 

There has been received, by reference from the Chief of Finance, 
your letter of January 27, 1941, transmitting for decision whether 
payment thereon is authorized, a voucher in favor of William C. Wil- 
liams for $69.20, representing the difference between the pay and al- 
lowances of a captain and those of a major with over 31 years’ service 
for the period January 3 to January 31, 1941, the officer having been 
appointed a temporary major in the Army of the United States while 
serving in the Regular Army as a captain in the Medical Administra- 
tive Corps. 





DECISIONS OF THE COMPTROLLER GENERAL 559 


Paragraph 49 of War Department Special Orders No. 305, dated 
December 30, 1940, is as follows: 


49. Announcement is made of the temporary appointment in the Army of the 
United States of the following-named officers of the Medical Administrative 
Corps to the grade of major with rank from 30 December, 1940, under the pro- 
visions of section 127a, National Defense Act as amended by the act of Congress 
approved 9 September, 1940: 


Captain William Clarence Williams 


* * + 
(A. G. 210.1, Med. Dept.) (12 Dec. 40.) 


Nothing has been submitted to show the fact of appointment except 
the oath of office which is as follows: 


OATH OF OFFICE Regular Army 
ARMY OF THE UNITED STATES 
(Temporary ) 

I,William Clarence Williams, having been appointed temporarily a Major in 
the Army of the United States, do solemnly swear (or affirm) that I will sup- 
port and defend the Constitution of the United States against all enemies, 
foreign and domestic; that I will bear true faith and allegiance to the same; that 
I take this obligation freely, without any mental reservation or purpose of 


evasion; and that I will well and faithfully discharge the duties of the office 
upon which I am about to enter, SO HELP ME GOD. 


(Sed) Wruxam C. WiriAMs, Maj. Med. Adm. C. 
(Signature) (Grade and organiation or arm or service) 


WILLIAM BEAUMONT GENERAL HOSPITAL, 


Sworn to and subscribed before me, at El Paso, Texas, this third day of 
January, 1941. 


G. 8. Wooparp, 
Lt. Col. Medical Corps, Adjutant. 


Section 10 of the National Defense Act, as amended by the acts of 
January 29, 1938, 52 Stat. 8, and April 3, 1939, 53 Stat. 559, provides: 


The Medical Department shall consist of one Surgeon General with the rank 
of major general, four assistants with the rank of brigadier general, one of 
whom shall be an officer in the Dental Corps, * * * the Medical Administra- 
tive Corps, * * * ‘The number of officers of the Medical Corps shall be one 
ethno four hundred and twenty-four, and of the Medical Administrative 
Corps, sixteen. * * 

Hereafter an officer "of the Medical, Veterinary or Dental Corps shall be 
promoted to the grade of captain after three years’ service, to the grade of 
major after twelve years’ service, to the grade of lieutenant colonel after 
twenty years’ service, and to the grade of colonel after twenty-six years’ service. 

An officer of the Medical Administrative Corps shall be promoted to the 
grade of first lieutenant after. five years’ service, and to the grade of captain 
after ten years’ service. * 


Under section 24e of the National Defense Act, as amended, 10 
U. S. C. 151, appointments in the Medical Administrative Corps shall 
be made in the grade of second lieutenant from pharmacists between 
the ages of 21 and 32 years who are graduates of recognized schools 
or colleges of pharmacy requiring 4 years of instruction for gradu- 
ation, under such regulations and after such examination as the 
Secretary of War shall prescribe. 
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By Public Resolution No. 96, approved August 27, 1940, 54 Stat. 
858, and the Selective Training and Service Act of 1940, approved 
September 16, 1940, 54 Stat. 885, the Congress declared that it was 
imperative to increase and train the personnel of the armed forces 
of the United States and authorized the President to call and induct 
into the service the personnel therein referred to. 

Paragraph 7 of section 127a of the National Defense Act, as 
amended by section 20 of the act of June 15, 1933, 48 Stat. 161, and 
section 101 of the act of September 9, 1940, Public, No. 781, 54 Stat. 
875, 10 U. S. C. 513, provides: 


In time of war or national emergency determined by the President any 
officer of the Regular Army may be appointed to higher temporary grade with- 
out vacating his permanent appointment. In time of war any officer of the 
Regular Army appointed to higher temporary grade, and all other persons 
appointed, as officers, shall be appointed and commissioned in the Army of 
the United States. Such appointments in grades below that of brigadier 
general shall be made by the President alone, and general officers by and with 
the advice and consent of the Senate: * * 


Under section 1 of the National Defense Act, as amended, 10 U. S. C. 
2, the Army of the United States consists of the Regular Army, the 
National Guard while in the service of the United States, and the 
other reserve components as therein enumerated, and it appears to be 
the purpose and policy during the present expansion and training pro- 
gram as authorized by Public Resolution No. 96 and the act of Sep- 
tember 16, 1940, supra, to preserve the identity of the various 
components comprising the Army of the United States. In the Na- 
tional Defense Act as now amended and in force will be found the 
composition of the Regular Army including the combatant and non- 
combatant branches (section 2); its organization (section 3); and 
. limitations upon the number and maximum grades of officers of the 
staff and line branches and the authority of the President to organize 
the line branches of the Regular Army into such units as he may pre- 
scribe (sections 6 to 20, inclusive). 

Section 2 (b) of the act of July 2, 1940, Public, No. 703, 54 Stat. 713, 
provides in part: 

The President may, during the fiscal year 1941, assign officers and enlisted men 
to the various branches of the Army in such numbers as he considers necessary, 


irrespective of the limitations on the strength of any particular branch of the 
Army set forth in the National Defense Act of June 3, 1916, as amended: * * * 


It appears to be clear that the provisions of law and the statutory 
limitations upon the number of officers authorized by the National 
Defense Act, as amended, are affected by the first sentence of para- 
graph 7 of section 127a of the National Defense Act as amended by the 
act of September 9, 1940, and the act of July 2, 1940, supra. 

The amendment of the first sentence by the act of September 9, 1940, 
added the words “or national emergency determined by the President,” 
the effect of which was to authorize the President to appoint officers 
of the Regular Army to a higher temporary grade not only in time of 
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war but in a national emergency. The language of the second and 
third sentences of paragraph 7 was not changed by the amendment of 
September 9, 1940, but it seems evident that the antecedent of the 
phrase “Such appointments” at the beginning of the third sentence is 
not limited to the sentence immediately preceding but relates back, 
also, to the first sentence of the paragraph, the necessary effect of which 
was to give the President authority to make temporary appointments 
of officers of the Regular Army up to and including the grade of 
colonel in the Army of the United States in time of war and during a 
national emergency declared by the President without confirmation 
by the Senate. While the authority vested in the President to appoint 
and commission temporarily such Regular Army officers in the Army 
of the United States evidently removes the limitations upon the num- 
ber of officers who may be so commissioned, the limitations upon the 
maximum or highest grades authorized for officers for the various 
branches of the Army as definitely fixed by the National Defense Act 
are not affected by the amendment referred to. 

While the order in the present case indicates the officer has been 
commissioned in the Army of the United States and not in the Med- 
ical Administrative Corps, obviously he is in the Medical Department. 
He is not a major of Infantry of the United States Army, or a major 
of any other branch or crops. He is not a medical officer, nor a dental 
officer, nor a veterinary officer; so, being in the Medical Department 
of the Army of the United States, he must be an officer of that por- 
tion of the Medical Department created by statute as the Medical 
Administrative Corps. Section 10 of the National Defense Act, as 
amended, supra, provides that an officer of the Medical Administrative 
Corps shall be promoted to first lieutenant after 5 years’ service and 
to the grade of captain after 10 years’ service. Under paragraph 7 
of section 127a of the National Defense Act, as amended, and during 
the fiscal year 1941 under section 2 of the act of July 2, 1940, Public, 
No. 703, 54 Stat. 713, the limitation upon the number of officers who 
may be assigned to any branch of the Army is removed, but these 
provisions obviously are subject to the unrepealed provisions of the 
basic law which restrict the grade or rank which legally may be as- 
signed an officer of a particular branch of the service where such limit 
is fixed by statute. Under section 10 of the National Defense Act, 
as amended, the highest grade legally authorized for an officer of the 
Medical Administrative Corps is that of captain, for whom the max- 
imum pay and allowances upon completion of 17 years’ service would 
be those of the fourth period under the provisions of the fifth para- 
graph of section 1 of the act of June 10, 1922, as amended. 

That portion of the Medical Department of the Regular Army 
created by statute as the Medical Administrative Corps has a statutory 
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organization consisting of officers of the grade of second lieutenant, 
first lieutenant and captain. Officers of the grade of major, Med- 
ical Administrative Corps of the Army, are not provided for in 
the statute. Therefore, since the Medical Administrative Corps in 
the Regular Army is a statutory organization with a statutory limi- 
tation on the grade of officers thereof, it is not apparent on what basis 
it could be held that the authority to appoint officers temporarily in 
the Army of the United States includes the authority to appoint 
officers—without indication of corps, branch, or department—in a 
grade not provided for in the statute for the particular corps, branch 
or department in which the officer necessarily will function. It will 
be observed the order announcing the appointment in this case did 
not relieve the officer from the duty he was then performing. Ap- 
parently he continued on the duty theretofore assigned him as a cap- 
tain, Medical Administrative Corps, Regular Army, and, as indicated 
above in the quotation of the officer’s oath of office, the officer himself 
recognizes that under his temporary appointment he still is an officer 
in the Medical Administrative Corps. 

Accordingly, I have to advice that, on the present record, payment 
on the voucher, which is retained in this office, is not authorized. 


(B-15187) 


TRAVEL ALLOWANCE—ARMY—DISCHARGE TO ACCEPT CIVILIAN 
POSITION 


Army enlisted men discharged to accept civilian employment in a military 
agency of the United States, under a regulation authorizing such dis- 
charges “for the convenience of the Government,” are not entitled to 
travel allowance under the act of September 22, 1922, since discharges 
under these circumstances must be considered to have been at the request 
of and for the personal convenience of the men. 


Assistant Comptroller General Elliott to the Secretary of War, March 26, 1941: 


There has been considered your letter dated February 20, 1941, as 
follows: 


Notices of exceptions issued by your office are being received in the Office 
of the Chief of Finance, pertaining to payments made by disbursing officers 
stationed in the Panama Canal Department for travel pay to enlisted men 
discharged under the provisions of Section III, War Department Circular #73, 
September 25, 1989, e. g., Notice of Exception dated January 14, 1941, on 
Voucher 58, January 1940, accounts of Major Harry Foster, F. D., a copy of 
which is inclosed. 

The amendment of Army Regulations 615-210 as published in Section III, 
War Department Circular #73, September 25, 1939, provides that: 

“Department commanders are authorized to discharge enlisted men for the 
convenience of the Government, to enable them to accept employment in a 
civilian capacity in a military agency of the United States operated under 
control of the department commander. This authority will be exercised only 
when, in the opinion of the commander, the change of status of the individual 
will benefit the military service within his command.” 


Based on this regulation, the disbursing officers have been paying travel pay 
to the enlisted men concerned as the final statements show that the discharge 
is “for the convenience of the Government.” 
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Your office, however, has taken the view that such discharges are for the 
convenience of the enlisted men, and has denied credit for the payments in 
the accounts of the disbursing officers, for the reason that, as stated on the 
Notice of Exception: 

“Soldier discharged for convenience of the Government under section X-A. R.- 
615-360, as amended by par. 60A War Department Circular No. 73 dated Sep- 
tember 25, 1939, apparently is not entitled to travel pay. 5 Comp. Gen. 265.” 

This view was also held by the Claims Division of your office in the case of 
Staff Sergeant Roy D. Kirk, #6923641, 7th Reconnaissance Squadron, Air Corps, 
France Field, Canal Zone, who was discharged under the provisions of section 1II, 
War Department Circular #73, September 25, 1989, but who was not paid travel 
pay at the time of his discharge. His claim was submitted to your office on 
June 17, 1940, and the report furnished your office by The Adjutant General on 
this case stated that Staff Sergeant Kirk had been honorably discharged March 
14, 1940, at France Field, Canal Zone, for convenience of the Government (to accept 
civilian employment with the United States Army in the Canal Zone). This 
claim, #0926127, was disallowed on December 30, 1940, for the following reason: 

“The Adjutant General of the Army has reported that you were accepted for 
enlistment on May 4, 1937, at Decatur, Alabama, and discharged on March 14, 
1940, at your own request and for your own convenience, to accept civilian employ- 
ment with the United States Army in the Canal Zone. 

“It has been consistently held that a soldier discharged at his own request 
and for his own convenience, is not entitled to travel pay. Accordingly, there 
is no authority of law for payment as claimed.” 

Your decision is, therefore, respectfully requested as to whether enlisted men 
of the Army discharged for the convenience of the Government, under the pro- 
visions of Army Regulations 615-210, as amended by War Department Circular 
#73, September 25, 1939, are entitled to receive travel pay as authorized by the 
Act of September 22, 1922 (42 Stat. 1021). 


Section 126 of the National Defense Act of June 3, 1916, as amended 
and reenacted by the act of September 22, 1922, 42 Stat. 1021, provides: 


Hereafter an enlisted man discharged from the Army, Navy, or Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile for the 
distance from the place of his discharge to the place ot his acceptance for enlist- 
ment, enrollment, or muster into the service: * 


The amendment to Army Regulations 615-210 quoted in your letter 
authorizes department commanders to discharge enlisted men for the 
convenience of the Government to enable such enlisted men to accept 
employment in a civilian capacity in a military agency of the United 
States operated under the control of the department commander and 
provides that such authority will be exercised only when, in the com- 
mander’s opinion, the change of status of the individual will benefit 
the military service. Your question is whether enlisted men discharged 
under this regulation are entitled to travel allowance as authorized by 
the act of September 22, 1922, supra. 

Before a discharge can be made under the regulation, it appears 
that an enlisted man must, in effect, request that he be granted a dis- 
charge by making known his intention of accepting civilian employ- 
ment. The regulation contemplates this action on his part because 
without his assurance that he will accept employment in a military 
agency of the United States operated under the control of the particular 
department commander, the discharge would not fall within the scope 
of the regulation. Therefore, it follows that enlisted men who obtain 
a discharge in accordance with this regulation must be considered to 
have obtained such discharge at their request. 
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It has been consistently held that an enlisted man who is discharged 
at his own request prior to the expiration of his enlistment by way of 
favor and for his personal convenience is not entitled to the travel 
allowance authorized by the above act. 5 Comp, Gen. 265, and cases 
cited therein; A-28173, August 9, 1929; A-27671, August 7, 1929; 
A-30228, February 3, 1930; A-40700, February 16, 1932; A-96296, 
August 26, 1938. It has been held, also, that where an enlisted man is 
discharged at his request prior to the expiration of his enlistment in 
order that he may accept civilian employment, his discharge is by way 
of favor and for his personal convenience. 2 Comp. Dec. 252; 6 id. 
326; 82 MS Comp. Dec. 582. It does not appear that a discharge 
obtained under the regulation in question should give greater rights. 

The last sentence of the amendment provides that discharges of this 
nature will be made only when, in the opinion of the department com- 
mander, the change of status will benefit the military service, but an 
administrative statement that a discharge is for the convenience of the 
Government is not evidence that such discharge was not granted by 
way of favor to the man and for his personal convenience, for neces- 
sarily discharges in such circumstances are always of advantage to 
the enlisted man, or, at least, are believed by him to be to his advantage. 
In 5 Comp. Gen. 265, it was stated, beginning with the last paragraph 
on page 268: 

It is true your suggestion is that whether the discharge is by way of favor 
and for the persona] convenience of the man is a question of fact and that 
administrative officers’ determinations of such facts should be conclusive upon 
the General Accounting Office in the settlement of accounts. This is not true in 
other matters unless it is made so by statute. The legality of the payment is 
to be determined by the law and the facts. If administrative officers’ determina- 
tions whether on the facts presented a discharge is or is not by way of favor and 
for the personal convenience of the man is to control disbursements, there is no 
reason why a determination of fact by administrative officers could not be equally 
controlling in all questions of mixed law and fact. It is sufficient to say that 
there could be no independent audit were your suggestion sound, and the account- 
ing officers from the foundation of the Government have not been bound by the 


determination of facts by administrative officers except where statutes in specific 
instances have made such determination final. * 


Accordingly, your question is answered in the negative. 


(B-15340) 
SEAMEN—DESTITUTE AMERICAN—RELIEF AND TRANSPORTATION 


An American seaman did not lose his status as such nor his right to relief under 
section 4577, Revised Statutes, and the applicable consular regulations, merely 
because his last service as a seaman was on a foreign vessel which he left 
at London to visit relatives in continental Europe for several months, where 
all the facts and circumstances indicate that he has never intended to abandon 
his stutus as an American seaman, and if the consular officers determine he is 
destitute, he may be furnished relief and trarsportation to the United States 
as a destitute American seaman even though land transportation may be 
involved. 


Comptroller General Warren to the Secretary of State, March 26, 1941: 
Reference is made to your letter of March 4, 1941, as follows: 
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There is enclosed a copy of a despatch from the American consulate at 
Bremen, Germany, with reference to the application of Cornelius Donk for 
relief and repatriation as a destitute American seaman. 

From the facts available to the Department it appears that Mr. Donk, for a 
period of years, served regularly on American ships prior to his departure 
from the United States on the Norwegian S. S. Halwick in October 1939, and 
that under ordinary circumstances he would be entitled to relief and repatria- 
tion as an American citizen even though to repatriate him at the present 
time it would be necessary to furnish transportation over land from Bremen, 
Germany, to Lisbon, Portugal. 

From the enclosed despatch it will be noted that Mr. Donk left the Nor- 
wegian S. 8S. Halwick at London and proceeded to Rotterdam for the purpose 
of visiting his mother. Your opinion is requested as to whether Mr. Donk is 
entitled to assistance under the circumstances. 


In the despatch dated October 30, 1940, from the American consulate 
at Bremen, enclosed with your letter, it is stated, in substance, that 
Cornelius Donk, a native of Holland, became a naturalized American 
citizen November 29, 1926; that he holds a seaman’s certificate of 
identity issued at New York January 15, 1938, by the Bureau of 
Marine Inspection and Navigation of the Department of Commerce, 
and, also, service certificates as able seaman and lifeboat man, issued 
at New York April 5, 1937; that he has been “regularly employed for 
the past 10 years on American vessels,” although none of the dis- 
charges exhibited by him are dated later than 1938; and that he 
states that in October 1939, after having been ashore for a time, 
he shipped on a Norwegian vessel, leaving it at London and pro- 
ceeding to Rotterdam, Holland, to visit his mother, and that his 
personal effects and funds were destroyed in the bombing of 
Rotterdam. 

With respect to Mr. Donk’s recent employment, the despatch 
states “His certificates of discharge show more or less continuous 
service on the 8. S. Washington from June 1937 to November 1939. 
He had no discharge to support his claim that his last employment 
on an American vessel, in February 1939, was the S. S. Seminole 
of the Clyde-Mallory Line.” It further appears that Mr. Donk has 
endeavored to return to the United States but has been unable to 
do.so as a result of war conditions in Europe and lack of funds; 
also, that his wife resides at Wesermunde in the Bremen district. 

Section 4577, Revised Statutes, as amended (46 U. S. C. 678) 
provides: 


It shall be the duty of the consuls and vice consuls, from time to time, to 
provide for the seamen of the United States, who may be found destitute within 
their districts, respectively, sufficient subsistence and passages to some port in 
the United States, in the most reasonable manner, at the expense of the 
United States, subject to such instructions as the Secretary of State. shall 
give. The seamen shall, if able, be bound to do duty on board the vessels in 
which they may be transported, according to their several abilities. 


Section 260 of the Consular Regulations as amended by Executive 
Order No. 7543, January 29, 1937, is, in pertinent part, as follows: 


260. Seamen entitled to relief —Seamen of the United States entitled to relief 
when destitute are: 

(1) Merchant seamen who are citizens of the United States and who, at 
the time of applying for relief, are by habit and intent bona fide members of 
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the American merchant marine, although their last service may not have been 
in an American vessel. 


In 2 Comp. Gen. 317, 318, relative to relief of a seaman under 
section 4577, Revised Statutes, it was said: 


* * * The cirenymstances of each case must necessarily be considered, 
having in view the beneficial intent of the relief act. It would seem that an 
American seaman to be entitled to the relief provided should continue to hold 
himself out for service as such, and as long as he so held himself out it was 
within the purpose of the act of relief to afford the aid necessary to place 
him where he might reenter that service. But if one of that designation enters 
another occupation, or does other acts which coupled with prolonged delay 
in applying for relief, evidence an abandonment of that service, he would seem 
to lose the character and status of a seafaring man and would therefore not 
be entitled to relief within contemplation of the act. 


The facts as reported in the instant matter definitely establish 
Cornelius Donk’s status as an American seaman during a considera- 
ble period of time as late as 1938 and probably as late as 1939. 
Under the provisions of the Consular Regulations above quoted, his 
service on a Norwegian vessel does not operate to forfeit such status, 
and there remains for consideration only the question whether his 
leaving the vessel at London, proceeding to Rotterdam to visit his 
mother and remaining there for some months is to be regarded as 
terminating his status so as to prevent his relief under the above- 
quoted statute. 

Although Mr. Donk appears to have spent several months in 
Rotterdam—presumably from October or November 1939 to May 
1940—before the German invasion of Holland and the bombing of 
Rotterdam (May 14, 1940), the reported facts indicate that he was 
merely visiting and that he has not at any time intended to abandon 
or lose his status as an American seaman. His subsequent efforts 
_ to return to the United States as a seaman strengthen this conclusion ; 
and the disturbed conditions in Europe and in the American shipping 
industry following the outbreak of the war in Europe in September 
1939 may serve as a further explanation of his conduct as being 
consistent with an intention to retain his status as an American 
seaman. 

In view of the reported facts of this particular case and the 
reasons above set out, I have to advise that if the consular officers 
determine that Cornelius Donk is in fact destitute, there would 
appear to be no legal objection to his being furnished relief and 
transportation to the United States as a destitute American seaman 
even if land transportation may be involved. See 19 Comp. Gen. 
824; 2 Comp. Gen. 317; cf. 19 Comp. Gen. 671. 


(B-15535) 


PHOTOGRAPHIC PASSES FOR EMPLOYEES—APPROPRIATION 
AVAILABILITY 


Where it has been administratively determined to be necessary as an incident 
to the national defense and for the adequate protection of public property 
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to have the employees of the Bonneville Power Administration identified 
with photographic passes or cards, the cost of the required photographs 
need not be charged to the employees but may be considered an expense 
properly chargeable to the funds available for the administrative expenses 
of said Administration. 


Comptroller General Warren to the Secretary of the Interior, March 26, 1941: 
I have your letter of March 13, 1941, as follows: 


The facilities for the transmission of electric energy being constructed and 
operated by this Department through the Bonneville Power Administration in 
Oregon and Washington are of vital present importance to national defense. 
Hence, they are in need of every available protection. We are adopting the 
practice recommended by the Federal Bureau of Investigation in such cases 
of requiring each employee to carry or wear a photographic pass or identifica- 
tion card without which it will be impossible to gain access to such Government 
properties. 

The preparation of such a pass or identification card requires a photographic 
negative of the employee for whom it is intended. The Bonneville Power 
Administration has its own photographic equipment and facilities available for 
taking the required negatives for this purpose. The purchase and operation of 
such photographic equipment for purposes within the scope of the Bonneville 
Act has already been authorized by your opinion No. B-3304, dated May 12, 
1939. It would be very much to the Government’s advantage to use this equip- 
ment to take the required negatives since much trouble and delay would be 
avoided and negatives of standardized type and form obtained. 

Your opinion is accordingly requested as to whether the Bonneville Power 
Administration may, at Government expense, photograph its employees and, 
without cost to them, provide the negatives for use in preparing the desired 
passes and identification cards. 

We are aware of your decision reported at 15 Comp. Gen. 433, holding that 
the costs of photographs for use on passes to identify temporary substitutes of 
the Post Office Department are personal expenses and hence not chargeable to 
public funds in the absence of special statutory authority. However, in 2 
Comp. Gen. 429, it was held proper to reimburse employees of the Customs 
Service for the making of photographs to be issued in connection with identifi- 
eation certificates to be carried by the employees in question in order that they 
might identify themselves in the course of official business. Also, the taking 
and furnishing of photographs for use in connection with identification cards 
and passes, as here contemplated, might not be deemed within the rule prohibit- 
ing the supplying of personal furnishings as that rule is stated and applied 
in such decisions as those found at 2 Comp. Gen. 493 and 2 Comp. Gen. 652. 
In addition, it is believed that this situation is distinguished from that passed 
upon by the opinion in 15 Comp. Gen. 430, supra, for the reason that the Bonne- 
ville Power Administration has its own photographic equipment and facilities 
available for taking photographs. 

In view of the above, I am in doubt as to whether this department, acting 
through the Bonneville Power Administration, may carry through its proposed 
plan without charging employees for supplying the photographs required in 
preparing the necessary passes and identification cards. The contemplated 
action will be held in abeyance until the existing doubt is resolved by your 
advance opinion. 


In a decision of February 12, 1941, B-14854, 20 Comp: Gen. 447, 
to the United States Civil Service Commission relating to a similar 
question it was said: 

In view of the representations made in your letter and the administrative 
determination that the badges referred to are necessary to afford adequate 
protection for Government records, I have to advise that the cost thereof may 
be considered a necessary expense within the purview of the appropriation for 


salaries and expenses, Civil Service Commission, as made by the act of April 18, 


1940, 54 Stat. 116. Accordingly, the question presented is answered in the 
affirmative. 


What was said in that case appears to be even more applicable to 
the present matter. Accordingly, if it be determined administra- 
tively necessary as an incident to the national defense and for the 
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adequate protection of public property to have the employees of 
the Bonneville Power Administration identified with photographic 
passes or cards, the cost of the required photographs, under the cir- 
cumstances related in your submission, may be considered an expense 
properly chargeable to the funds made available by law for the 
administrative expenses of said Administration and need not be 
charged to the employees. 


(B-14917) 
TRANSPORTATION—HOUSEHOLD EFFECTS—CIVILIAN EMPLOYEES 


The definition of “official station” in paragraph 3 of the Standardized Govern- 
ment Travel Regulations should be applied in determining Government 
employees’ rights with respect to the transportation of household effects 
incident to change of official station in the absence of a definition of “official 
Station” in the act of October 10, 1940, or uniform regulations issued by the 
President pursuant thereto (Executive Order No, 8588 of November 7, 1940). 

Where the transportation of household effects of an employee at Government 
expense upon change of official station involves drayage or transportation 
from or to the employee’s home beyond the corporate limits of either the 
old or new official station, any excess charge for drayage or transportation 
beyond the corporate limits of either official station must be borne by the 
employee. 

Under section 11 of Executive Order No. 8588, dated November 7, 1940, the amount 
allowable for transportation of an employee’s household effects from a point 
other than his last official station is limited to the cost from the last official 
station to the new, and where cost of shipment from a point other than last 
station exceeds that from last station to new, shipment should not be made on 
a Government bill of lading, but the employee should assume responsibility 
for shipment and file a claim for the amount payable by the Government. 

Under section 12 of Executive Order No. 8588 dated November 7, 1940, an em- 
ployee whose household effects are authorized to be shipped at Government 
expense has a period of 6 months within which to begin the shipment, and if 
his station is changed twice within 6 months and the second change occurred 
before his effects were shipped from the first station, the effects may be 
shipped from the first to the third station at Government expense, even 
through the cost of transportation is greater from the first station than from 
the intermediate station. 

Under section 12 of Executive Order No. 8588, dated November 7, 1940, shipment 
of an employee's household effects must begin within 6 months of the effective 
date of his transfer, and the time the carrier receives the goods with an order 
to forward them may be considered the beginning of shipment within the 
meaning of this section. 


Comptroller General Warren to the Secretary of Agriculture, March 27, 1941: 
I have your letter of March 11, 1941, as follows: 


Pursuant to the authority granted in the Act of October 10, 1940. Public, 
No. 839, 76th Congress, the President, on November 7, 1940, issned Executive 
Order No, 8588, prescribing the rules and regulations to govern the allowance 
and payment from Government funds of expenses authorized by law for the 
transportation of household goods and personal eifects of civilian officers and 
employees when transferred from one official station to another for permanent 
duty, 

our decision is respectfully requested on the following questions which have 
arisen in the application of the Act and Executive Order. 

1, Under the procedure followed in this Department prior to the passage 
of the Act, the term “official station” was construed as including a suburb of 
a city in which an employee’s headquarters was located, or any point at which 
an employee maintained his residence and commuted daily to the place where 
duty was performed. May the same construction be applied to the term 
“official station” as contained in the present Act? 

2 Section 11 of the Executive Order indicates that shipment may be from 
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the last official station, or from some previous place of residence, or partially 
from both, provided that the expenses payable shall in no case exceed the cost 
of shipment by the most economical route from the last official station to 
the new. Are we, by the terms of this section, prohibited from moving the 
goods of an employee from a previous place of residence if the cost thereof 
exceeds that which would have been incurred from the last official station, or 
May we move the goods regardless of the amount in excess, provided collection 
is made from the employee for the excess amount immediately upon comple- 
tion of the move? 

3. If an employee is transferred from one official station to another, the 
transfer of his household effects being authorized, but prior to the time the 
goods can be moved and before the time limit has expired, the employee is 
transferred to a third point more distant from the first, the transfer of house- 
hold effects again being authorized, may the Government pay the full cost of 
transporting the goods directly from the first official station to the third, or 
must the first station now be considered his previous place of residence and 
only the cost from the second to the third official stations be allowed? 

4. In applying the time limit specified in section 12 of the Executive order, 
what interpretation is to be placed on the phrase “all shipments * * * shall 
begin,” that is, does the shipment begin with the issuance of bids, award of 
contract, issuance of purchase order, or pick-up by the carrier? 

Your early consideration of these questions will be appreciated. 


The questions will be answered in the order presented. 
Question No. 1 


Nowhere in the act of October 10, 1940, 54 Stat. 1105, or in the 
President’s uniform ‘regulations of November 7, 1940, issued pur- 
suant thereto (Executive Order No. 8588) does there appear a defi- 
nition of the term, “official station.” Paragraph 3 of the Standard- 
ized Government Travel Regulations (approved by the President), 
applicable to official travel performed by officers and employees of the 
Government upon their transfer from one official station to another 
for permanent duty, provides as follows: 


Official station—post of duty.—Designated post of duty and official station 
mean one and the same, the limits of which will be the corporate limits of 
the city or town in which the officer or employee is stationed, but if not 
stationed in an incorporated city or town, the official station is the reservation, 
station, or established area, or, in the case of large reservations, the established 
subdivision thereof having definite boundaries within which the designated 
post of duty is located, but in no case shall a place within 2 miles of a 
traveler’s office or living quarters be considered as away from his post of duty. 


In the absence of a definition of the term, “official station,” for the 
purposes of transportation of household effects upon change of official 
station for permanent duty, the definition of “official station” supra, 
for the purposes (among others) of official travel upon change of 
official station, incident to which change of official station authority 
may exist for transportation of household effects, is peculiarly ap- 
posite, and its use, impelling here. 

In decision of December 16, 1940, 20 Comp. Gen. 315, 317, involving 
the use of taxicabs at the official station of employees incident to 
official travel, it was stated: 


As a practical matter, the employee is permitted to start his official trip 
from his home when it is unnecessary for him first to report to his office, but 
there is no intention manifested by the regulation or otherwise to reimburse 


an employee for the excess cost of transportation from his home located 
405635™—41——_ 88 
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outside the corporate limits of his official station for the distance traveled 
outside such limits. This is a personal expense he is required to bear, whether 
reporting to his office, or whether beginning or ending an official trip away 
from his official station. When, as here, an officer or employee elects to reside 
at a place beyond the corporate boundaries of his official station and to which 
the taxicab rates established by competent authority for travel within the 
boundaries of the official station are not applicable, no sound reason is 
perceived why, because of that election, the Government should bear the cost 
of travel from his home to the limits of his official station simply because he 
begins an official trip from his home—such cost in the usual course of business 
being, as hereinbefore indicated, one required to be borne by him when re- 
porting to his duty station and thus not being one constituting any additional 
burden upon him when he begins an official trip from home. In such cases 
the amount to be reimbursed as taxicab fare cannot exceed the maximum fare 
usually and lawfully chargeable to or from a point within the municipality 
in which the employee's official station is located. 


The underlying principle on which said decision was based appears 
equally applicable here in determining rights with respect to the trans- 
portation of household goods incident to transfer of official stations. 


Section 4 of the uniform regulations of November 7, 1940, provides 
as follows: 


Allowances for Drayage.—The actual costs of drayage to and from the common 
carrier shall be allowed: Provided, That in no case shall costs of drayage be 
allowed where door-to-door common carrier rates are applicable. 


In the light of the foregoing, the allowance for drayage authorized by 
this section of the regulations appears properly for regarding as being 
applicable only for the distance from or to an employee’s home within 
the corporate limits of his old or new official station, to or from the 
terminal of the common carrier. Accordingly, any excess charge for 
drayage beyond the corporate limits of either official station must be 
borne by the employee. Of course, where transportation is by van or 
otherwise from door to door and the cost of transportation from and 
to the home of the employee outside the corporate limits of either official 
station is no greater than would have been charged to a place within the 
corporate limits, payment of the total amount would be authorized. 
However, where in any case involving transportation from door to door 
either by van or by the pick-up and delivery service incident to the 
service of a common carrier, a greater charge is made for transportation 
to the home of the employee beyond the corporate limits of either 
official station than would have been charged for the same service from 
or to a point within the corporate limits, the excess charge must be 
borne by the employee. 
Question No. 2 


Section 11 of the uniform regulations of November 7, 1940, reads, 
in part, as follows: 


Shipment from point other than last official station.—The expenses of transpor- 
tation allowable hereunder shall be payable whether the shipment is from the last 
official station of the employee to the new one, or from some previous place of 
residence of the employee to the new official station, or partially from both: 
Provided, That the expenses payable shall in no case exceed the costs of shipment 
by the most economical route from the last official station to the new: * 
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In decision of November 2, 1939, 19 Comp. Gen. 476, it was held as 
follows (quoting from the syllabus) : 

The Government’s obligation in connection with a shipment of household effects 
of an Interstate Commerce Commission employee from his second last station to 
his new station, is limited under the applicable appropriation and regulations, to 
the cost of shipment from the last to the new station and hence the shipment from 
the second last station to the new station at a greater cost should not be made on 
a Government bill of lading, the proper procedure being for the employee to pay 
for the packing and crating of the effects and for their shipment on commercial 
bill of lading and then submit a claim for the amount it would have cost the 
Government to move the effects from the last station to the new station including 
the amount of charges for packing and crating at the second last station not in 
excess of the amount it would have cost for the same service at the last station. 

As the terms of section, 11 of the uniform regulations are similar to 
the terms of the administrative regulations considered in said decision, 
the rule stated in said decision is for application here. Therefore, in 
any case where the shipment of household goods and personal effects 
of an employee is to be made from a place other than the last official 
station of the employee to the new station at a cost greater than that 
from the last official station to the new, the shipment should not be made 
on a Government bill of lading but rather, the employee should assume 
responsibility for the shipment and file a claim for the amount payable 
by the Government. 


Question No. 3 


Section 12 of the uniform regulations dated November 7, 1940, pro- 
vides as follows: 

Time limit.—All shipments allowable under these regulations shall begin within 
six months of the effective date of the transfer of the employee unless an extension 
is specifically granted by the head of the department or establishment: Provided, 
That in no case shall payment be allowable for shipments begun after two years 
from the effective date of the transfer. 

Thus, an employee whose household goods, etc., are authorized to 
be shipped at Government expense has, under the regulation, swpra, 
a period of 6 months within which to begin the shipment thereof. 
There appears nothing in the regulations that would expressly pre- 
clude the Government from paying the full cost of transporting the 
goods directly from the first to the third official station, under the cir- 
cumstances stated in this question, and within the limitations of the 
law and regulations—the provisions of section 11 of the Regulations 
appearing to have no application to a situation such as this. 


Question No. 4 


In applying the words, “shipments * * * shall begin,” appear- 
ing in section 12 of the Regulations quoted in answer to question 
No. 3, it is believed proper to compute the beginning of the six- 
months’ period from the time common carrier’s liability attaches to 
the shipment, namely, the time the carrier receives the goods with an 
order to forward them to a particular destination. 
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(B-15566) 


CONTRACTS—RENEWAL OPTIONS—APPROPRIATION AND 
ADVERTISING REQUIREMENTS 


A contract for furnishing equipment and supplies to the Government during the 
current fiscal year which reserves to the Government an option to renew the 
contract from year to year for several years should be renewed only after 
funds have been made available for the succeeding year in view of the terms 
of sections 3679, 3732, and 3735, Revised Statutes, which, in effect, prohibit 
any contract or obligation beyond the extent and availability of existing 
appropriations in the absence of specific authority. 

A contract for furnishing equipment and supplies to the Government during the 
current fiscal year which reserves to the Government an option to renew 
the contract from year to year for several years should be renewed only 
after funds have been made available and after ascertaining that acceptance 
of the contract for the succeeding fiscal year will be in the interest of the 
Government as evidenced by competitive bids for the same service secured 
within a reasonable time prior thereto. 


Comptroller General Warren to the President, United States Civil Service 
Commission, March 27, 1941: 


I have your letter of March 14, 1941, as follows: 


In the Commission's Contract No. CS-247 for the fiscal year 1£41, copy attached, 
covering the furnishing of Recordak equipment and supplies there appear the 
following clauses : 

“This contract shall be renewable at the option of the Government for a period 
expiring June 30, 1942 and shall thereafter be renewable at the option of the 
Government for periods of one year not to extend beyond June 30, 1946. 

“Failure of Congress to appropriate funds.—If the operations of this contract 
extend beyond the current fiscal year, it is understood that the contract is made 
contingent upon Congress making the necessary appropriations for expenditures 
thereunder after such current year has expired. In case such appropriation as 
may be necessary to carry out this contract is not made, the contractor hereby 
releases the Government from all liability due to the failure of Congress to make 
such appropriations. 


“Although prices are quoted on individual items above, this bid is submitted on 
an all or none basis, i. e., on the basis that all of the items of the bid will be con- 
sidered as a whole and all items will be awarded to one bidder. This clause is 
appended to this bid because of our full realization that all integral parts of the 
microfilming technique are interdependent and must be closely supervised and 
- controlled as a complete unit in order to obtain satisfactory microphotugraphic 

results. It is readily apparent that the quality of the finished microfilm product is 
contingent, not only upon the type of photographing instrument used, the type 
of film used, and the manner in which the film is processed, but also and equally 
important on the proper correlation of all of these factors to produce satisfactory 
results.” 

The above clauses were inserted in the contract because the Commission has 
a continuing problem on hand of photographing and preserving a large vol- 
ume of its official records, and it was desired to be assured that the contractor 
had the facilities for continuing this service until such time that the work 
may be completed or at least temporarily completed as funds might permit. 

These clauses were also inserted in the contract with a view of obtaining 
prices as favorable as possible in the interest of the Government by indicat- 
ing to the bidders that the work would continue for some time in the future. 

Due to the present upward trend of prices at the present time it would 
probably also be in the interest of the Government not to re-advertise, pro- 
vided the contract with the aforementioned clauses is legal in all respects. 

The question now arises, whether these clauses meet the requirements of 
your office and whether or not the Commission may exercise the option of 
notifying the contractor to continue this service during the ensuing fiscal 
year commencing July 1, 1941, without resorting to formal bids. 

Your decision will be greatly appreciated. 


The reservation by the Government of an option to renew the 
contract here involved for additional periods of 1 year, extending 
through June 30, 1946, apparently places the Government under 
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no obligation beyond the current fiscal year, unless and until such 
option is exercised for the succeeding fiscal year. It is assumed 
that, notwithstanding the provision therein releasing the Govern- 
ment from liability because of failure of Congress to appropriate 
funds, the Commission would not attempt to exercise such option for 
any fiscal year unless and until funds were available therefor in its 
yearly appropriation. See sections 3679, 3732, and 3735, Revised 
Statutes, which, in effect, provide that, unless otherwise authorized, 
the Government shall not be involved in any contract or obligation 
beyond the extent and availability of appropriations. 

While the exercise of the reserved option under those conditions 
would not appear to violate the above-cited provisions of law, it 
is plain that such procedure is not in accordance with the intent 
of section 3709, Revised Statutes, which contemplates not only that 
the Government shall obtain the benefit of such competition as the 
industry affords, but also that all qualified bidders shall have an 
opportunity to secure governmental business. See 9 Comp. Gen. 6; 
14 id. 59; 19 id. 980. While it may be true that present prices trend 
upward, there is no assurance that this will continue to be the case 
during the entire 6-year period involved, nor that other qualified 
bidders will be unable to offer a more advantageous price during that 
period. 

You are advised, therefore, that the option to renew the above 
contract on a yearly basis should be exercised only after it shall 
have been ascertained both that funds will be available to continue 
the work for that fiscal year, and that the acceptance of the con- 
tract for the succeeding fiscal year will be in the interest of the 
Government, as evidenced by competitive bids for the same service 
secured within a reasonable time prior thereto. 


(A-93685) 
GENERAL ACCOUNTING OFFICE—JURISDICTION—CLAIMS—FACTUAL 
DETERMINATIONS 


The determination of the facts with respect to a particular claim is the responsi- 
bility of the General Accounting Office under its authority to settle and adjust 
claims by or against the United States pursuant to section 236, Revised 
Statutes, as amended, unless the claim is one as-to which a statutory or con- 
tractual provision makes the findings of fact of a particular department head 
or other officer final and conclusive. 


Comptroller General Warren to the Secretary of the Interior, March 31, 1941: 

Reference is made to your letter of December 21, 1940, relative to 
settlement No. 0559077, dated September 13, 1939, whereby Milo 
Saulich was found to be indebted to the United States in the net 
amount of $205.25. 

The settlement covered a claim filed by Saulich for $5,042.75 for 
damages allegedly suffered by him by reason of a fire claimed to have 
been started on June 26, 1934, by employees of the Alaska Railroad 
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while engaged in the operation and maintenance of the railroad line. 
A voucher covering the claim was transmitted to this office on January 
14, 1938, by the Assistant Director, Division of Territories and Island 
Possessions, administratively approved for payment in the sum of 
$2,979.75, there having been administratively deducted from the 
voucher items totaling $2,063. The administrative recommendation 
for allowance of the claim in the sum of $2,979.75 was based on a 
“Finding of fact by head of the department” reported to have been 
made by the Assistant Secretary of the Interior on August 12, 1937. 

In your letter you ask information “as to the basis upon which the 
settlement was made together with a reference to the pertinent law 
or laws and decisions pursuant to which your office undertakes to 
review and revise an administrative finding of fact by this 
Department.” 

The items comprising the claim were stated on the voucher as 
follows: 


1,000 cords dry spruce slashings 

72 cords mining timbers @ 3.50 cord 
54 cords laggings @ 3.00 cord 

11,000 running feet poles @ $0.15 ft 
5 tons hay @ 20.00 ton 

Heavy timber. 


1, 000. 00 


5, 042. 75 

The $2,063 administratively deducted consisted of four items, namely : 
the item of $1,000 claimed on the voucher as damage to standing 
timber reported as destroyed on Saulich’s homestead claim, which 
item was recommended to be withheld pending issuance of patent; 
$979.09 reported as unpaid stumpage due from claimant to the 
United States; and two items, one for $46.45 and the other for $37.46, 
due the United States for repairs made to wood spurs belonging to 
theclaimant. In the settlement of September 13, 1939, there was found 
due the claimant $500, representing $400 for four of the five cabins 
destroyed by the fire, and $100 for 5 tons of hay destroyed by the 
fire, from which amount so allowed were deducted the two items of 
$46.45 and $37.46 above referred to, thus reducing the allowance of 
$500 to $416.09. The item of $1,000 claimed as damage to standing 
timber on homestead was suspended pending completion of homestead 
entry, as administratively recommended, and the balance of $3,542.75 
was disallowed. The $416.09 was applied in reduction of an indebt- 
edness of $621.34, the latter being part of said item of $979.09, as 
hereinafter explained. 

The certificate of settlement sets forth the action taken on the vari- 
ous items of the claim and the reasons therefor and it appears from 
the records here that a copy of the certificate when issued was sent 
the Division of Territories and Insular Possessions. However, in 
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view of your request and for your convenience, there are set forth 
herein the items with respect to which the action taken in the settle- 
ment differed from that administratively recommended and a brief 
statement of the reasons upon which such differences were based. 

(1) The item of $500 claimed as the value of five cabins said to 
have been destroyed. As hereinabove stated, $400 of this item was 
allowed for four of the five cabins and $100 for the other cabin dis- 
allowed. The latter cabin appeared to have been located about 1 
mile east of mile post No. 449 and the fire appeared to have been 
some distance from that location. The disallowance of the amount 
claimed therefor was for the reason that the evidence of record 
indicated the cabin was not destroyed by the fire of June 26, 1934. 

(2) The item of $318.75 claimed for 85 cords of fuel wood was 
disallowed because the record did not establish that the wood was 
actually burned in the fire and that title thereto was in the claimant. 
This item appeared to relate possibly to wood for which one Joe 
Bellfountaine also had filed a claim for alleged losses due to the 
fire, but it appeared in his letter of November 15, 1934, with reference 
to his claim, that a part of the 85 cords may have been cut from 
Saulich’s homestead. Such cutting, in the absence of special cir- 
cumstances not here appearing, would give neither Saulich nor Bell- 
fountaine any property right in the wood and neither would be 
entitled to damages for its destruction. See Shiver v. United States, 
159 U. S. 491; Stone v. United States, 167 U. S. 178. 

(3) The remaining items of the claim, namely $1,000 claimed 
for 1,000 cords of dry spruce slashings, $252 for 72 cords of mining 
timbers, $162 for 54 cords of laggings, $1,650 for 11,000 running 
feet of poles and $60 for heavy timber, were disallowed for the same 
reasons as those for which the item of $318.75 referred to above was 
disallowed; that is, because the record did not establish that the 
wood was actually burned in the fire or that title thereto was in 
the claimant. The amounts claimed for those five items did not 
appear to be supported by the record. It was stated in a report 
of November 15, 1935, of Special Agent Guthrey, that a check had 
been made of the timber which had been cut by Saulich in the 
years 1928 to 1934, inclusive, and of the quantity shipped and pur- 
chased by individual consumers; and that the difference between that 
cut and that shipped and sold checked very closely with the amount 
which Saulich claimed was burned in the fire. However, the same 
special agent in a later report of February 27, 1936, stated that no 
timber applications were filed by Saulich in the Land Office at Fair- 
banks during 1932 and 1933 or up to June 1, 1934, though he, Saulich, 
continued to sell wood during those years. It was also stated in the 
later report that Saulich had explained that the wood sold during 
1932 and 1933 was cut under previously filed applications for the 
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years 1928 to 1931, inclusive, his alleged custom being to cut a large 
quantity of timber at one time and store it until sold, but that he, 
the agent, was unable to verify that or to determine whether Saulich 
had continued to cut wood in 1932 and 1933 without having filed tim- 
ber applications. In this connection, Saulich stated in his affidavit 
of November 16, 1934, that the wood for which he claimed reimburse- 
ment was cut at various times between 1929 and 1934. 

It would appear from the foregoing that the wood was cut either 
prior to 1932 under a permit or subsequently thereto without a per- 
mit. If the former was the case, the cutting apparently exceeded the 
limitation provided in section 11 of the act of May 14, 1898, 30 Stat. 
414 (48 U. S. C. 421) that sales of timber on public lands in Alaska 
shall at all times be limited to actual consumption in Alaska from 
year to year and it would appear, therefore, that such excess cutting 
was unauthorized. If the wood was subsequently cut without a per- 
mit, the cutting would, of course, likewise be unauthorized. In either 
event, there would appear no legal basis on which to compensate the 
claimant for the wood. See Northern Pacific Railroad Co. v. Lewis, 
162 U. S. 366, and McQuillen et al. v. Tanana Electric Co., 8 Alaska 
110. 

(4) Of the item of $979.09 administratively deducted for unpaid 
stumpage due the Government there was deducted in the settlement 
only $621.34, the difference of $357.75 not being deducted because it 
was for stumpage on wood referred to in (2) and (3) above (with 
the exception of the item of heavy timber for which $60 was claimed) 
allegedly burned in the fire but for which, as appears above, no allow- 
ance was made in the settlement. Since no allowance was made for 
the wood on account of which the charge of $357.75 was made for 
stumpage, no action was taken in the settlement with reference to 
said item of $357.75. 

With reference to your inquiry as to the authority under which 
this office “undertakes to review and revise an administrative finding 
of fact by” your Department, I have to advise that such authority 
exists by virtue of section 236 of the Revised Statutes, as amended 
by section 305 of the act of June 10, 1921, 42 Stat. 24, which provides 
that— 


DECISIONS OF THE COMPTROLLER GENERAL 


All claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government of the 
United States is concerned, either as debtor or creditor, shall be settled and 
adjusted in the General Accounting Office. 

Prior to its amendment placing the authority in this office to settle 
and adjust claims and demands by or against the United States, 
section 236 of the Revised Statutes, which was derived from section 
2 of the act of March 3, 1817, 3 Stat. 366, placed such authority in 
the Treasury Department. The Supreme Court of the United States 
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had occasion to consider the scope of said section in Illinois Surety 
Co. v. Peeler, 240 U. S. 214, wherein it stated (pp. 219-220) : 


* * * By the act of March 3, 1817, c. 45, §2 (3 Stat. 366) it was pro- 
vided that “all claims and demands whatever, by the United States or against 
them, and all accounts whatever, in which the United States are concerned, 
either as debtors or as creditors, shall be settled and adjusted in the Treasury 
Department.” This provision was carried into §236 of the Revised Statutes. 
The words “settled and adjusted” were taken to mean the determination in 
the Treasury Department for administrative purposes of the state of the 
account and the amount due, See 2 Op. Atty. Gen. 518; Id. 625, 629, 630. 
Referring to this provision, it was said by Mr. Chief Justice Waite in delivering 
the opinion of the court in Cooke v. United States, 91 U. S. 389, 399: “Thus 
it is seen that all claims against the United States are to be settled and 
adjusted ‘in the Treasury Department’; and that is located ‘at the seat of 
Government.’ The assistant-treasurer in New York is a custodian of the public 
money, which he may pay out or transfer upon the order of the proper de- 
partment or officer; but he has no authority to settle and adjust, that is to 
say, to determine upon the validity of, any claim against the government. * * *” 


In State v. Clausen, 87 Pac. 498, there was considered a statute 
which authorized the state auditor “to audit, adjust, and settle all 
claims against the State, payable out of the treasury, except only 
such claims as may be expressly required by law to be audited and 
settled by other officers or persons.” The court held that under 
such authority, unless the amount of a claim was fixed by law or 
expressly authorized by law to be audited and settled by others, the 
auditor “exercises judgment and discretion in the adjustment and 
settlement of the claims presented to him.” Compare State v. Moore, 
25 L. R. A. 774. 

In Staats v. Pioneer Ins. Association, 104 Pac. 185, it is stated that 
to “adjust” a claim is “to determine what is due; to settle; to as- 
certain.” To the same effect is Allen v. Phoenix Assurance Co., 95 
Pac. 829, wherein it was stated, also, that “To adjust a loss is to 
ascertain and determine” the loss. Also, see Words & Phrases, Per- 
manent Edition, Volume 2, pages 419-422, and 1 Corpus Juris 1237. 

From the foregoing authorities it will be seen that the words 
“settle and adjust” have been defined generally to mean “to determine” 
or “to ascertain,” and that such determining or ascertaining involves 
the exercise of judgment and discretion. As has been shown, the 
Supreme Court has stated with respect to the particular statute here 
involved that the authority to settle and adjust claims is the authority 
to “determine the validity of claims.” The validity of a claim of 
necessity is governed by the record facts, as well as the applicable law, 
and under section 236 of the Revised Statutes, as amended, supra, it 
is the duty of this office to consider the evidence and determine the 
facts in a particular claim. In order to accomplish that end, and 
pursuant to section 309 of the act of June 10, 1921, swpra, there was 
issued General Regulations No. 50 (5 Comp. Gen. 1058), providing for 
the transmission here, for settlement, of all claims against the United 
States, together with all material papers, a report in detail, and an 
administrative recommendation. However, such administrative re- 
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port or recommendation is not conclusive on this office in the exer- 
cise of the authority vested in it to adjust and settle claims, as 
explained above. This office does—and from the very nature of the 
system must—place much reliance upon the administrative report 
of the facts; and where there is a dispute between a claimant and an 
udministrative office as to the facts, it long has been the rule of the 
accounting officers to accept as correct the statement of facts fur- 
nished by the administrative officers. 5 Comp. Dec. 273; 18 id. 649; 8 
Comp. Gen. 51; 15 id. 241; 16 id. 410. But when it appears that an 
administrative finding or conclusion as to facts is contrary to or 
is not supported by the record evidence then it is the plain duty and 
responsibility of this office to apply the law to the facts as, in its 
judgment, the record shows them to be. See in this connection 20 
Comp. Dee, 87, 93, wherein it is stated— 

It is understood so generally as hardly to need a statement now that the 
accounting officers do audit the public accounts upon the evidence furnished 
largely by the certificates of fact made by responsible Government officers. 
But, with very few exceptions made by law, the certificate or approval of an 
officer is not intended to be conclusive upon the accounting officers. The 
latter must render a decision upon the legality of a claim for payment, or for 
credit in an account, upon the facts. Upon them is cast the responsibility for 
securing the facts, Upon other officers is the duty of furnishing, upon re- 
quest, such evidence, in addition to certificates, as may be called for by the 
accounting officers. This right to call for evidence is inseparable from the 
duty to audit and to decide questions of law and fact. It must be exercised 
reasonably, as must any public duty, but the accounting officer, and not an 
administrative officer incurring liabilities or expending the public funds, must 
determine the extent to which it is necessary to go in any particular case 
in collecting the evidence to establish what he believes to be an essential fact 
as a basis for decision. 

Also, see 4 Comp. Dec. 233; id. 587; 21 id. 694; 23 id. 302; 3 Comp. 
Gen. 801; 18 id. 140. 

The right or authority of the accounting officers, in the exercise 
of the duties imposed upon them by law, to obtain such evidence as 
they deem essential and to make their own determination of the facts 
in the settlement of claims and accounts is stated in Mary EF. North- 
rup, Widow v. The United States, 45 Ct. Cls. 50, 57, as follows: 

The court does not presume to lay down any rule as to the quantum of 
evidence necessary to satisfy the accounting officers in the adjustment of such 
claims, much less to restrict them as to the sources from which they shall 
procure such evidence. Manifestly the records in the War Department, if 
they exist, as contradistinguished from mere opinions and conclusions of the 
officer having the custody of such records, are the best evidence of the soldier's 
status in the service; but if such records are not complete and do not disclose 
the facts essential to enable the accounting officers to administer the law in 
the spirit in which it was intended, then they may accept from other sources 
such competent evidence as to them may be deemed sufficient to enable them to 
determine the rights of such claimants. [Italics supplied.] 

In the case of John B. Kelly, Inc. v. United States, 87 Ct. Cls. 271, 
the court considered the act of June 16, 1934, 48 Stat. 974, which au- 
thorized the Comptroller General “to adjust and settle on a fair 
and equitable basis” claims of certain persons who had incurred ad- 
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specified, with approved codes of fair competition or the President’s 
Reemployment Agreement. Said act specifically provided that 
claims presented thereunder should be examined by the adminis- 
trative office involved and should be “transmitted to the Comptroller 
General of the United States, accompanied with an administrative 
finding of fact and recommendation with respect to the claim.” 
Nevertheless, the court held that the Comptroller General had “com- 
plete and exclusive discretion in the factual determination” under 
the act. In declining jurisdiction under the act the court stated that 
the discretionary power to adjust and settle such claims necessarily 
involved a finding of fact. 

The Congress has by statute, at times, authorized the heads of 
different departments and establishments to adjust and settle par- 
ticular classes of claims and demands against the United States, such 
as the act of March 2, 1919, 40 Stat. 1272, and has made the deter- 
minations and decisions of such officials final and conclusive upon 
this office and the courts. So, also, it properly may be and in many 
instances is provided in contracts under certain circumstances that 
a designated official is authorized to determine particular facts, such 
determination to be final and conclusive—in which event this office 
may not go behind such findings in the absence of fraud or bad 
faith. Kihlberg v. United States, 97 U. S. 398; McShain Company 
v. United States, 83 Ct. Cls. 405. But such situations are exceptions 
to the general rule; and in the absence of such a statutory or con- 
tractual provision the determination of the facts in a particular claim 
is the responsibility of this office under its authority to settle and 
adjust claims by or against the United States pursuant to section 236, 
Revised Statutes, as amended. 


(B-15676) 


COMPENSATION—ADJUSTMENT—TRANSFER FROM HIGHER TO 
LOWER GRADE 


Where an employee is transferred from a higher to a lower grade incident to an 
administrative adjustment of personnel, and there is no salary rate in the 
lower grade identical with the rate received in the higher grade, the initial 
salary rate in the lower grade may be fixed at the rate prescribed by the 
Classification Act next above that received in the higher grade. 


Comptroller General Warren to the Secretary of the Interior, March 31, 1941: 
I have your letter of March 18, 1941, as follows: 


In an effort to make a personnel adjustment for the benefit of the service there 
was approved the transfer of Mr. Clarence R. Davis from senior foreman 
(architect), FCS-9, $2,000 per annum, St. Albans Bay State Forest Park Civilian 
Conservation Corps Camp SP-8, Vermont, to a new position as foreman, FCS-8, 
$2,040 per annum, at the Okemo Mountain State Forest Park Camp SP-6, Vermont. 
Although positions in Civilian Conservation Corps camps are not subject to civil- 
service regulations, it has been the policy of this Department to apply, insofar 
as possible, regulations governing civil-service activities in the handling of non- 
eivil-service personnel actions. 

The finance officer has taken exception to the salary rate of $2,040 per annum 
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in the position to which Mr. Davis has been transferred and has based his 
action on the answer contained in 3 Comp. Gen. 1001 to the following question 
regarding section 10 of the Classification Act of 1923: 

“In the event of the transfer of an employee from one office or bureau to a 
vacant position in a lower grade in another office or bureau in the same Depart- 
ment, should the employee receive in his new position the same salary that he 
received in his former position, provided there is such a rate within the lower 
grade, or should he be paid the minimum of the grade to which the lower position 
is allocated?” 

The answer given in the above-referred-to decision to this question reads 
as follows: 

“Under this provision an employee may be transferred from a position in one 
grade to a vacant position within the same grade ‘at the same rate of com- 
pensation’ or promoted to a vacant position in a higher grade at a higher rate of 
compensation. It thus appears that a transfer from a position in one grade 
to another position in the same grade in another office at a higher rate of 
compensation is not authorized. Therefore, an employee transferred from one 
grade to a lower grade can be transferred to position in which there is a 
vacancy in the grade to which transferred at a salary not in excess of the 
salary of the position from which transferred, assuming, of course, that the 
transfer is authorized under the provisions of the Classification Act and the 
Civil Service Acts, and the regulations made in pursuance thereof.” 

The finance officer has also referred to 15 Comp. Gen. 102 to support his 
contention that Mr. Davis’ salary rate, upon transfer to the FCS-8 grade 
position, should not be in excess of $1,980 per annum. However, this decision 
appears to refute the finance officer’s contention since Mr. Davis’ salary in the 
FCS-9 position was not in excess of the maximum rate established for grade 
FCS-8 positions. Attached is a table showing rates and grades in effect in the 
field service of this Department, and a comparison with Classification Act 
grades in effect in the District of Columbia. 

The rate of $2,040 per annum in the FCS-8 grade was selected, as $2,000 
is not a step within this grade, and in order to preclude any hardship by ef- 
fecting a decrease in Mr. Davis’ compensation to the next step within the 
grade below the salary received in the higher grade position. This action 
appears to be supported by the general principle announced in 8 Comp. Gen. 
393, and cited in 8 Comp. Gen. 400 in connection with a similar case, as follows: 

“When a new position is created by an administrative office and finally 
allocated as provided by law, the administrative office may transfer to the 
new position an employee from a lower or higher grade without reduction in 
salary, provided there is a salary rate in the grade to which transferred equal 
to or greater than the salary rate being received at the time of such transfer.” 

Your decision is requested as to whether Mr. Davis may be transferred to 
this new position and paid at the rate of $2,040 per annum. 


Relative to the matter in the last sentence of the first paragraph 
of your letter, it may be stated that exemption of employees from 
the terms of the civil-service laws and regulations does not exempt 
the fixing of their salaries from the terms of the Classification Act, 
as amended. See decision of January 19, 1938, 17 Comp. Gen. 578, 
which held as follows (quoting from the syllabus) : 


The civil-service laws and regulations, relating to appointments, and the 
Classification Act of 1923, relating to the fixing of salary rates, are separate 
and distinct statutes with entirely different scopes and purposes. 

The Civilian Conservation Corps created by act June 28, 1937, 50 Stat. 319, 
being a “department” and its civilian personnel being “employees” occupying 
“positions” within the meaning of those terms as defined in the Classification 
Act of 1928, such personnel—both in the departmental and field services-——as 
distinguished from enrollees and military personnel assigned to duty with 
the Corps, are within the purview of the Classification Act, as amended, and 
their salaries should be adjusted accordingly, notwithstanding the act of June 
28, 1937, supra, provides for their appointment “without regard to the civil- 
service laws and regulations.” 


See also 19 Comp. Gen. 20; id. 160. 
Section 10 of the original Classification Act of 1923, approved 
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March 4, 1923, 42 Stat. 1491—which section has not been amended— 
provides: 


That, subject to such rules and regulations as the President may from 
time to time prescribe, and regardless of the department or independent estab- 
lishment in which the position is located, an employee may be transferred from 
a position in one grade to a vacant position within the same grade at the 
same rate of compensation, or promoted to a vacant position in a higher grade 
at a higher rate of compensation, in accordance with civil-service rules, any 
provision of existing statutes to the contrary notwithstanding: Provided, That 
nothing herein shall be construed to authorize or permit the transfer of an 
employee of the United States to a position under the municipal government of 
the District of Columbia, or an employee of the municipal government of the 
District of Columbia to a position under the United States. 


When enacted, this section, as well as the provisions of the entire 
statute, was limited to the departmental service. However, the man- 
datory provisions of section 2 of the Brookhart Salary Act of July 
3, 1930, 46 Stat. 1005, had the effect of extending to the field service 
the provisions of the Classification Act controlling the fixing of 
salary rates in the departmental service. 11 Comp. Gen. 177; id. 
211; dd. 259; 14 id. 183; id. 892; 15 id. 128; 19 id. 887. 

Therefore, the general rule stated in the decision of June 26, 1924, 
3 Comp. Gen. 1001, 1006, quoted in your letter, as subsequently modi- 
fied, is applicable in fixing the initial salary rates upon transfer of 
field employees from a higher to a lower grade. Said rule, in effect, 
was modified by the rule stated in the decision of January 24, 1929, 
8 Comp. Gen. 393, the last paragraph of which is quoted in the 
penultimate paragraph of your letter. On the basis of such modi- 
fication, and in line with other decisions holding that loss of salary 
upon personnel adjustment is not necessarily required, it appears 
proper to hold that where there is no administrative purpose to re- 
duce the salary of an employee for inefficiency or discipline, but 
there is involved solely an administrative adjustment of personnel, 
and there is no salary rate in the lower grade identical with the 
salary rate received in the higher grade, the initial salary rate of 
an employee transferred from a higher to a lower grade may be 
fixed in the lower grade at the rate prescribed by the Classification 
Act next above that received in the higher grade. Compare 19 Comp. 
Gen. 763 ; 20 id. 17. 

The question presented in the concluding paragraph of your letter 
is answered in the affirmative. 


(B-15721) 


LEASES—RENT—PROPERTY HELD BY LIBRARY OF CONGRESS TRUST 
FUND BOARD AS TRUSTEE 


Where the legal title to certain real property is held by the Library of Congress 
Trust Fund Board as trustee for the purposes of a trust and the United 
States generally has no right to the beneficial use of the property except 
upon payment of proper compensation therefor, the Government properly 
may pay rent for the property under a lease entered into with the Board, 
the general rule that payment of rent by one Government department or 





582 DECISIONS OF THE COMPTROLLER GENERAL 


agency for premises under the control of another such department or agency 
is unauthorized being inapplicable to this situation. 


Comptroller General Warren to the Federal Works Administrator, March 31, 
1941: 


T have your letter of March 20, 1941, as follows: 


The Public Buildings Administration of this Agency desires to take a lease of 
the premises located at 1600 Eye Street NW., Washington, D. C., for use as 
office quarters for the Executive Office of the President, Division of Defense 
Housing Coordination. Negotiations have been made with the Library of Congress 
Trust Fund Board, the owner, and it has agreed to lease the premises for a term 
beginning March 1, 1941, and ending February 28, 1942, subject to available ap- 
propriations for payment of the rent for the period following June 30, 1941, in 
consideration of a rental of $10,000.08 per annum. The proposed lease would 
provide for renewals from year to year at the lessee’s option for a period not 
to extend beyond the 30th day of June, 1944; cancellation by the lessee upon 
thirty days’ written notice to the lessor; cancellation by the lessor upon ninety 
days’ written notice to the lessee, in the event of sale of the property; and that 
the lessee will operate and maintain the buildings and make all repairs, alterations, 
and improvements incident to occupancy. 

The question for your decision is whether the said Library of Congress Trust 
Fund Board is a Federal governmental agency within the principles of decisions 
holding that payment of rental by one Government department or agency for 
premises under the control of another such department or agency is unauthorized 
(21 Comp. Dec. 528 ; 22 Comp. Dec. 684; 16 Comp. Gen. 887). 

The Library of Congress Trust Fund Board was created by the act of March 
8, 1925, 48 Stat. 1107, as amended (U. 8. C., title 2, secs. 154-163), with perpetual 
succession with “all the usual powers of a trustee,” including the power to “invest, 
reinvest, and retain investments,” and, specifically, the authority to “accept, receive, 
hold, and administer such gifts, bequests, or devises of property for the benefit of, 
or in connection with, the Library, its collections, or its service, as may be 
approved by the Board and by the Joint Committee on the Library.” 

The property in question was conveyed to the Library of Congress Trust Fund 
Board by deed of Annie May Hegeman dated December 20, 1938, under a proposed 
agreement of the same date in which the donor provided “that when the property 
is sold, one-half of the net proceeds of such sale will be added to the permanent 
invested funds held by your Board as Trustees for the Library of Congress,” 
together with her desire “that the income of said trust fund shall be applied by 
the Librarian of the Library of Congress, from time to time as he deems advisable, 
towards the maintenance of a consultantship in connection with the collections and 
services of the Library.” The agreement further provides that “If any income is 
derived from the property before such sale is made by your Board, I authorize 
your Board to receive and apply such income as Trustees for the Library of 
Congress for such purposes and in such manner as your Board in its absolute 
discretion may deem advisable.” On December 22, 1938, the Trust Fund Board, 
at a meeting duly called (a quorum being present), voted “That the Library of 
Congress Trust Fund Board accepts the magnanimous gift from Miss Hegeman 
with all of the directions attached thereto as expressed in her letter.” 

The subject property has a reputed valuation of $372,620.00 (District of Colum- 
bia Assessors Office, February 1941) and under the act of June 30, 1932, 47 Stat. 
412, as amended (U. 8. C., Sup. V, title 40, sec. 278a), a per annum rental of 
$55,893.00 would be permissible. The Library of Congress Trust Fund Board 
fixed the selling price of the property at $375,000.00 and considered 4% of this 
amount, or $15,000.00, as a minimum per annual rental but subsequently con- 
sented to reduce this amount by accepting the Public Buildings Administration's 
offer of $10,000.00. 

In the event it is held that payment of the proposed rental to the Library of 
Congress Trust Fund Board would be unauthorized, then, in accordance with the 
prior rulings of your Office, the only consideration the Public Buildings Administra- 
tion would be authorized to pay to the Trust Fund Board for the use of the property 
would be in the amount that the funds, if any, available to the Board for the 
maintenance and operation of the property are desileted incident to occupancy 
and use by the tenant agency. It is doubted that the Trust Fund Board would 
be willing to consider any agreement whereby no income would be realized for 
the reason that there is always the possibility that the property could be leased 
to a nongovernmental entity for a substantial compensation. Moreover, it appears 
that the Trust Fund Board cannot, without a specific breach of its accepted obliga- 
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tions, impoverish the corpus of the trust, nor permit it to be used for the general 
purposes of the Government, even for such special governmental needs as may 
arise out of emergency conditions, except on the basis of reasonable compensation 
to be applied to the purposes of the trust. Therefore, it is believed that unless the 
proposed lease can be executed and complied with, the Public Buildings Admin- 
istration will be unable to obtain the use of this property, which apparently would 
be of more value for the purposes to which it is designed to be put than any other 


of property available for a comparable rental. It is further believed that the exe- 
as cution of such a lease would accordingly result in an actual saving of money to 
se the Government. 

SS In view of the Government’s urgent need for office space, it is requested that 
'™m your reply to the inquiry presented be made as soon as possible. 

ip- There are transmitted herewith the following papers: photostatic copy of 
in the deed of conveyance to the Library of Congress Trust Fund Board; photo- 
1d static copy of the minutes of the meeting of the Trust Fund Board held on 
ot December 22, 1938, in which is incorporated the letter of Annie May Hegeman 
on dated December 20, 1988; and an excerpt from a letter to Mr. C. J. Guthridge, 
ty Chief, Planning and Space Control, Public Buildings Administration, from Mr. 
at Archibald MacLeish, the Librarian of Congress (Secretary of Library of Congress 
ns, Trust Fund Board). 

ist The said act of March 3, 1925, 43 Stat. 1107, creating the Library 
wd of Congress Trust Fund Board, contains, inter alia, the following 
od provisions : 

That a board is hereby created and established, to be known as the Library of 
ch Congress Trust Fund Board (hereinafter referred to as the board), which shall 
ial consist of the Secretary of the Treasury, the chairman of the Joint Committee on 
st, the Library, the Librarian of Congress, and two persons appointed by the Presi- 
ve, dent for a term of five years, each (the first appointments being for three and 
of, five years, respectively). Three members of the board shall constitute a quorum 
be for the transaction of business, and the board shall have an official seal, which 

shall be judicially noticed. The board may adopt rules and regulations in regard 
ind to its procedure and the conduct of its business. 
sed No compensation shall be paid to the members of the board for their services 
rty as such members, but they shall be reimbursed for the expenses necessarily 
ent incurred by them, out of the income from the fund or funds in connection 
8, with which such expenses are incurred. * * * 
by The board is hereby authorized to accept, receive, hold, and administer such 
dle, gifts or bequests of personal property for the benefit of, or in connection with, 
ind the Library, its collections, or its service, as may be approved by the board and 
2 is by the Joint Committee on the Library, 
‘ize . . . * * * * 
of 

Seo. 8. The board shall have perpetual succession, with all the usual powers 
a and obligations of a trustee, except as herein limited, in respect of all property, 
: f moneys, or securities which shall be conveyed, transferred, assigned, bequeathed, 
. delivered, or paid over to it for the purposes above specified. The board may 
r be sued in the Supreme Court of the District of Columbia, which is hereby 

given jurisdiction of such suits, for the purpose of enforcing the provisions of 
at. any trust accepted by it. 
of The third paragraph of the act, swpra, was amended by the act of 
ee April 13, 1986, 49 Stat. 1205, to read as follows: 
on- 2. The Board is hereby authorized to accept, receive, hold, and administer 
yn’s oe ite. bequests, or devises of property for the benefit of, or in connection 
with, the Library, its collections, or its service, as may be approved by the 
r of Board and by the Joint Committee on the Library. 
ha It appears from the enclosures transmitted with your letter that 
rty the subject premises were conveyed to the Library of Congress Trust 
iS Fund Board by deed executed by the grantor on December 20, 1938, 
ald and that the grantor transmitted said deed to the board by letter of 
a the same date, setting forth the conditions under which the convey- 


ance was made, in pertinent part, as follows: 
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As a memorial to my father, Henry Kirke Porter, it is my pleasure to tender 
to the Library of Congress Trust Fund Board the conveyance of the parcels of 
land owned by me at the corner of Sixteenth and I Streets in the City of Wash- 
ington, District of Columbia, as a gift, upon an agreement that when the 
property is sold one-half of the net proceeds of such sale will be added to 
the permanent invested funds held by your Board as Trustees for the Library 
of Congress. It is my desire, though this is not to be regarded as a condition or 
permanent limitation, that the income of said trust fund shall be applied by 
the Librarian of the Library of Congress, from time to time as he deems advis- 
able, towards the maintenance of a consultantship in connection with the collec- 
tions and services of the Library. If in the future it should be ascertained 
that the above-mentioned purposes is not of real value to the Library of Con- 
gress, the income thereafter shall be applied to any other proper purpose of the 
Library. In accordance with the provisions of the act of Congress entitled 
“An Act to Create a Library of Congress Trust Fund Board and for other 
purposes” approved March 3, 1925, as amended, I make this gift with the 
provision that the Board shall deposit the principal sum in cash with the 
Treasurer of the United States as a permanent loan to the United States Treas- 
urer and the Treasurer shall thereafter credit such deposit with interest at the 
rate of four (4) percent per annum, payable semiannually, such interest, as 
income, being subject to disbursements by the Librarian of Congress for the 
purposes specified. I request that the fund be designated on your records as 
“The Henry Kirke Porter Memorial Fund.” I authorize the Library of Con- 
gress Trust Fund Board to sell said property at such time or times and upon 
such terms or conditions as it may in its absolute discretion deem advisable. 

When a sale of the property is made by your Board, I direct your Board to 
pay over to the Smithsonian Institution, of Washington, D, C., the remaining 
one-half of the net proceeds of such sale, to be applied by the Smithsonian 
Institution for such purposes as I have designated to it in a formal offer 
contained in my letter to the Institution bearing the date of this letter. 

If any income is derived from the property before such sale is made by 
your Board, I authorize your Board to receive and apply such income as 
Trustees for the Library of Congress for such purposes and in such manner as 
your Board in its absolute discretion may deem advisable. 


It appears further that the board accepted conveyance of the prem- 
ises “with all of the directions attached thereto as expressed in her 
letter.” 

It has been held consistently that payment of rent by one Govern- 
ment department or agency for premises under the administrative 
control of another such department or agency is unauthorized. 21 
Comp. Dec. 524; 22 id. 684. Also, compare 29 Op. Atty. Gen. 447; 30 
id. 70. 

While the Library of Congress Trust Fund Board is not, as is 
the Smithsonian Institution, the other beneficiary under the trust 
accepted by the board, a corporation, it is an entity created by law 
with provision for perpetual succession and endowed with the usual 
powers of a trustee including the power to invest, reinvest, and retain 
investments with specific authority to accept, receive, hold, and 
administer such gifts, bequests, or devises of property for the benefit 
of, or in connection with, the Library, its collections, or its service, 
as may be approved by the board and by the Joint Committee on the 
Library. 

Whether the board is or is not to be regarded as a governmental 
agency, it holds legal title to the property as trustee for the purposes 
of the trust under which title was accepted by the board, and the United 
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States generally has no right to the beneficial use of the property 
except upon payment of proper compensation therefor in furtherance 
of the purposes of the trust. In this respect the situation is to be 
distinguishd from the usual case where the Government not only 
holds legal title but is entitled in its own right to the beneficial use 
and occupancy of the premises. Compare 16 Comp. Gen. 887. Ac- 
cordingly, you are advised that the general rule that payment of 
rent by one Government department or agency for premises under 
the control of another such department or agency is unauthorized, is 
not applicable to the situation here presented: Hence, this office will 
not object to otherwise proper payments of rent for the premises 
involved under a lease entered into with the Library of Congress 
Trust Fund Board, 


(B-15605) 


ALIENS—VOLUNTARY ENLISTMENT IN ARMY—APPROPRIATION 
AVAILABILITY FOR PAY AND ALLOWANCES 


The appropriation for the military establishment for the fiscal year 1941 is 
not available for payment of pay and allowances to an alien who volun- 
tarily enlisted in the Army after July 1, 1937, for the first time. 


Assistant Comptroller General Elliott to Lieut. Col. John L. Scott, United States 
Army, April 1, 1941: 

There has been received by reference from the Chief of Finance, 
your letter of February 24, 1941, transmitting a voucher stated for 
$67.17 in favor of Pvt. (1st Cl.) Donald M. Gardiner, No. 16011942, 
present station Illinois Induction Personnel, 230 East Chicago Ave- 
nue, Chicago, Ill., representing pay and allowances for the period 
December 1, 1940 to January 10, 1941. 

According to notations on the voucher Gardiner enlisted in the 
Army September 28, 1940, and has apparently been paid from date 
of enlistment to November 30, 1940, and from January 11 to Janu- 
ary 31, 1941, pay and allowances for the period December 1, 1940 to 
January 10, 1941, having been withheld presumably because of the 
soldier’s alienage, although there is a letter of February 13, 1941, 
from his commanding officer to you, paragraph 3 of which is as 
follows: 

It has since been determined that the period indicated in paragraph 1, above 
[December 1, 1940 to January 10, 1941] will not be considered as lost time and 
will not have to be made up by the soldier. 

The voucher shows further that the enlisted man has completed less 
than 1 year of service, suggesting in this respect that he had no mili- 
tary service prior to his enlistment on September 28, 1940. 


405635™—41——89 
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There was furnished with the voucher copy of an instrument 
entitled “Agreement to Complete Naturalization Without Delay” as 
follows: 


I, Donald M. Gardiner, do voluntarily agree to complete naturalization with- 
out delay as provided by par. 4-d and 4-f (1), War Department, A. G. O. 
letter, 10-17-40. Declaration of Intention was filed at Chicago, Illinois, on 
January 11, 1941, and subsequent papers will be executed as provided by law. 

(8S) DonaLtp M, GARDINER. 

Subscribed and sworn to, before me this 12th day of February 1941. 

(8S) THornron C. G. GoERING, 
Captain, Infantry, 
Summary Court. 


Copies of paragraphs 4-e and 4-f of the circular referred to in 
the agreement to complete naturalization were also submitted with 
the voucher, but if Gardiner’s entry into the Army on September 28, 
1940, was under an original voluntary enlistment, the pertinency of 
the enclosures for the purpose of supporting pay to this enlisted man 
is by no means clear. The letter of The Adjutant General is pub- 
lished, in part, in section VIII of War Department Finance Bulletin 
No. 96, dated October 31, 1940. 

The act of July 1, 1937, 50 Stat. 446, making appropriations for 
the military establishment, for the fiscal year 1938, under the title 
“Pay, and So Forth, of the Army,” provided: 


* * * That no part of this or any other appropriation contained in this 
act shall be available for the pay of any person, civil or military, not a citizen 
of the United States, unless in the employ of the Government or in a pay 
status under appropriations carried in this act on July 1, 1987, nor for the 
pay of any such person beyond the period of enlistment or termination of 
employment, but nothing herein shall be construed as applying to instructors 
of foreign languages at the military academy, or to Filipinos in the Army 
Transport Service, or to persons employed outside of the continental limits 
of the United States except enlisted men of the Regular Army, other than 
Philippine Scouts, upon expiration of enlistment: * * 


The War Department by Finance Bulletin No. 49, dated July 22, 
1937, cited the above-quoted law, and promulgated the following 
regulations : 


Under the terms of the law no person may be enlisted or reenlisted, except 
in the Philippine Scouts, after July 1, 1937, who is not a citizen of the United 
States at the time of enlistment. The enlistment contracts of noncitizens who 
were in the service on July Ist will be continued in force until their expiration. 

a a - * * a *. 

No noncitizen may be continued in service beyond the expiration date of 
his enlistment for the purpose of permitting him to complete his citizenship 
. ” = 


The act of August 19, 1937, 50 Stat. 696, provided: 


That, notwithstanding the language contained in the second proviso on page 
6 of the act of July 1, 1987 (Public, No. 176, 75th Cong., 1st sess.), or any other 
act, during the three-year period following the enactment of this act, enlisted 
personnel of the Army who have legally declared their intention to become 
citizens, or who do so during their current enlistment, or who have been dis- 
charged from the Army since July 1, 1987, and who also agree to complete 
expeditiously their naturalization and become citizens of the United States may 
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be reenlisted and receive the pay to which, except for the aforesaid proviso, 
they would otherwise be legally entitled: Provided, That Filipinos who were 
serving in the Army on July 1, 1937, may be reenlisted without regard to their 
citizenship status, and receive the pay to which otherwise legally entitled. 

Instructions following the enactment of this statute were promul- 
gated to the Service by section III, Finance Bulletin No. 58, dated 
August 26, 1937, as follows: 

* * * Organization commanders will require each enlisted man to whom 
this law applies to agree in writing to obtain citizenship by expeditious com- 
pletion of naturalization proceedings. All such agreements will be completed 
within thirty days following receipt of these instructions and if soldier does 
not agree to obtain citizenship he will be required to sign a statement to that 
effect. Originals of agreements or statements will be filed with service records 


* * * original enlistments in the regular army of men rho are not citizens 
of the United States are not repeat not authorized * 


Beginning with the act of June 11, 1938, 52 Stat. 646, making 
appropriations for the military service for the fiscal year ending 
June 30, 1939, and continuing through the fiscal year ending June 
30, 1941, by the act of June 13, 1940, Public, No. 611, 76th Congress, 
54 Stat. 355, identical provisions appear which prohibit the use of 
funds appropriated therein for the payment to aliens in the following 
language : 

* * * That no part of this or any other appropriation contained in thir 
act shall be available for the pay of any person, civil or military, not a citizen 
of the United States, unless in the employ of the Government or in a pay 
status on July 1, 1987, under appropriations for the War Department, nor 
for the pay of any such person beyond the period of enlistment or termination 
of employment, but nothing herein shall be construed as applying to instructors 
of foreign languages at the Military Academy, or to Filipinos in the Army 
Transport Service, or to persons employed outside of the continental limits of 
the United States except enlisted men of the Regular Army, other than Philip- 
pine Scouts, upon expiration of enlistment, and this provision shall be subject 
to the provisions of the act entitled “An act for the protection of certain en- 
listed men of the Army,” approved August 19,1987: * * * 

The restrictions in these appropriation acts were designed to 
prohibit the enlistment in the Army of aliens, The act of August 
19, 1987, was enacted for the purpose of protecting nondeclarant 
alien enlisted men who were in the service on July 1, 1937, by per- 
mitting them to declare their intention to become citizens during 
their then current enlistment, with a further proviso for reenlistment 
after discharge subsequent to July 1, 1937, upon agreement to com- 
plete expeditiously their naturalization, but by the terms of the act 
of August 19, 1937, the period of this concession was to expire by 
express limitation 3 years following its enactment. 

In view of the provisions contained in the annual appropriation 
acts for the military service prohibiting the use of funds so ap- 
propriated for the payment of aliens and the limited scope of the 
exceptions contained in the act of August 19, 1987, it appears to 
be clear that the original enlistment in the Army of aliens after 


June 30, 1937, is unauthorized, 
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That the sole purpose of the act of August 19, 1937, swpra, was to 
protect alien enlisted personnel who were in the service on July 1, 
1937, and was not for the purpose of permitting original enlistments 
of aliens after that date, is made doubly clear by the act of August 
16, 1940, Public, No. 767, 54 Stat. 788, which provides: 


That the body of the act entitled “An act for the protection of certain enlisted 
men of the Army,” approved August 19, 1937 (50 Stat. 696), be, and the same 
is hereby, amended to read as follows: 

“That, notwithstanding the language contained in the second proviso under 
the subheading ‘Pay, and so forth, of the Army’ of the act of July 1, 1937 
(50 Stat. 446), and similar provisos of other acts heretofore or hereafter 
enacted, any alien otherwise eligible for enlistment in the Regular Army, who 
shall have been an enlisted man therein for any period subsequent to June 30, 
1987, who shall have made a valid and still effective declaration of intention 
to become a citizen of the United States, or shall have furnished prima 
facie evidence of his eligibility for admission to such citizenship without prior 
formal declaration of intention, and shall have agreed in writing to complete 
his naturalization without unnecessary delay, shall up to and including 
June 30, 1943, be deemed eligible (1) if in the service, for continuance therein 
until expiration of current enlistment, for reenlistment, and for continuance in 
the service under such reenlistment not later than June 30, 1943; (2) if not 
in the service, for reenlistment and for continuance in the service under such 
reenlistment not later than June 30, 1943; and (3) in either case for receipt 
while so serving of the pay of his grade and length of prior service: Provided, 
That Filipinos who were serving in the Army on July 1, 1937, may be retained 
in the service under current enlistments and may be reenlisted without regard 
to their citizenship status, and may receive their proper pay and allowances 
under such enlistments and reenlistments.” 


The language of this act is clear, but if the meaning were obscure 
or ambiguous, the representations of the War Department at whose 
request the bill was introduced and the report of the chairman of 
the Committee on Military Affairs on H. R. 9158 (H. R. 1939, 76th 
Cong., 3d sess.) seem to show conclusively that neither the act of 
August 19, 1937, nor the act of August 16, 1940, applies to aliens who 
were not enlisted men in the Army on or before July 1, 19387. On the 
present record Gardiner was an alien nondeclarant at the time of 
his enlistment September 28, 1940, his enlistment was not authorized 
under the laws herein cited, and it is necessarily concluded that no 
part of the funds appropriated for the military establishment for 
the fiscal year ending June 30, 1941, is available for the payment to 
him of the pay and allowances claimed. Payment of the voucher, 
which is retained in this office, is not authorized. 


(B-15663) 


ALIENS—PAY AND ALLOWANCES AS SELECTIVE TRAINEES 


Funds appropriated under the title “Pay of the Army” for selective trainees 
under the Selective Training and Service Act of 1940 are available for 
payment of pay and allowances to an alien resident of the United States 
inducted into the military service under said act who has filed a declara- 
tion of intention to become a citizen, even though he has failed to file a 
petition for naturalization within 7 years of the filing of his declaration 
of intention. 
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Assistant Comptroller General Elliott to the Secretary of War, April 1, 1941: 
I have your letter of March 18, 1941, as follows: 


A question has arisen as to the legality of paying an alien who has been in- 
ducted into the military service under the Selective Training and Service Act 
of 1940 (Public, No. 783, 76th Cong.). The alien in question made a declaration 
of intention to become a citizen of the United States but failed to file his petition 
for naturalization within seven years thereafter, in compliance with the act of 
June 29, 1906 (34 Stat. 596; 8 U. S. C. 873, 378). 

The Selective Training and Service Act of 1940, supra, provides in pertinent 
part: 

“Section 3. (a) Except as otherwise provided in this act, every male citizen 

of the United States, and every male alien residing in the United States who has 
declared his intention to become such a citizen, between the ages of twenty-one 
and thirty-six at the time fixed for his registration, shall be liable for training 
and service in the land or naval forces of the United States. * * 
By Third Supplemental National Defense Appropriation Act, 1941, (Public, No. 
800, 76th Cong.), appropriation is made “For pay of the Army, including not 
more than eight hundred thousand selective trainees under the provisions of the 
Selective Training and Service Act of 1940. * * 

The Judge Advocate General of the Army se ‘expressed the view that the 
case of United States ew rel Bartalini v. Mitchell (248 F. 997) is controlling on 
the question of induction of a declarant alien who has permitted his declaration 
of intention to expire after seven years without filing a petition for naturaliza- 
tion and that such an alien is a declarant alien within the meaning of the Se- 
lective Training and Service Act of 1940, supra, and is liable for training and 
service thereunder. 

He has also expressed the view that the limitation specified in the military 
appropriation act, 1941 (Public, No. 611, 76th Cong.), prohibiting use of appro- 
priations for the pay of any person not a citizen of the United States does not 
affect or modify the Third Supplemental National Defense Appropriation Act, 
1941, supra, and that the funds appropriated thereby are available for use to 
pay declarant aliens lawfully inducted under the Selective Training and Service 
Act of 1940. 

An early expression of your views in the premises is requested. 


The Military Appropriation Act approved June 13, 1940, Public, 
No. 611, making appropriations for the fiscal year ending June 30, 
1941, 54 Stat. 355, contains a proviso under “Pay of the Army” 
follows: 


* * * That no part of this or any other appropriation contained in this 
act shall be available for the pay of any person, civil or military, not a citizen 
of the United States, unless in the employ of the Government or in a pay status 
on July 1, 1987, under appropriations for the War Department, nor for the pay 
of any such person beyond the period of enlistment or termination of employ- 
ment, but nothing herein shall be construed as applying to instructors of foreign 
languages at the Military Academy, or to Filipinos in the Army Transport Serv- 
ice, or to persons employed outside of the continental limits of the United States 
except enlisted men of the Regular Army, other than Philippine Scouts, upon 
expiration of enlistment, and this provision shall be subject to the provisions 
of the act entitled “An act for the protection of certain enlisted men of the 
Army,” approved August 19, 1987: * * 


The pertinent part of section 3 (a) of the Selective Training and 
Service Act of 1940, approved September 16, 1940, Public, No. 783, 
54 Stat. 885, is as quoted in your letter. The act of September 16, 
1940, further provides: 

Sec. 6. The President shall have authority to induct into the land and naval 
forces of the United States under this Act no greater number of men than the 
Congress shall hereafter make specific appropriation for from time to time. 
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Sec. 16. (a) Except as provided in this act, all laws and parts of laws in 
conflict with the provisions of this act are hereby suspended to the extent of 
such conflict for the period in which this act shall be in force. 

* + . 7. * 7 . 


(c) There are hereby authorized to be appropriated, out of any money in 
the Treasury not otherwise appropriated, such sums as may be necessary to 
carry out the provisions of this act. 

The Third Supplemental National Defense Appropriation Act, 
1941, approved October 8, 1940, Public, No. 800, Seventy-sixth Con- 
gress, 54 Stat. 965, provided under “War Department, Military 
Activities” : 

For additional amounts for appropriations for the Military Establishment, 
fiscal year 1941, to be supplemental to, and merged with, the appropriations 
under the same heads in the Military Appropriation Act, 1941, including the 
objects and subject to the limitations and conditions specified therein egcept 
as otherwise provided herein, and for all purposes necessary to carry into effect 
the provisions of the act of August 27, 1940 (Public Res. 96, 76th Cong.), author- 
izing the President to order members and units of reserve components into 


active military service, and of the Selective Training and Service Act of 1940 
(Public, No. 783, 76th Cong.), as follows: [Italics supplied.) 
* + * * * 


* : 
Pay of the Army 


For pay of the Army including not more than eight hundred thousand selec- 
tive trainees under the provisions of the Selective Training and Service Act of 
1940, and including not to exceed $345,000 for the employment of civilian clerks 
at military headquarters, $280,174,562: * * * 

Under the provisions of the Third Supplemental National Defense 
Appropriation Act, 1941, supra, funds were appropriated for not 
more than 800,000 selective trainees under the provisions of the act 
of September 16, 1940. Under section 3 (a) male aliens residing in 
the United States who have declared their intention to become citi- 
zens of the United States, between the ages therein specified, are 
subject to such training and service in the land and naval forces of 
the United States and inasmuch as the pertinent language in the 
Third Supplemental National Defense Appropriation Act, 1941, 
supra, is general in purpose, it is clear that such declarants were not 
intended to be excluded and excused from the obligation to serve in 
such forces by reason of the limitation contained in the annual mili- 
tary appropriations, but were excepted from such prohibition under 
the specific and unqualified provision for the training of not more 
than 800,000 selectees. Accordingly, it is the opinion of this office 
that the funds appropriated under “Pay of the Army” for such 
trainees are legally available for the payment of pay and allowances 
to alien declarants residing in the United States who have been 
inducted into the military service under the Selective Training and 
Service Act of 1940. 

With reference to the availability of such appropriation for paying 
an alien selectee who had been inducted into the military service and 
who had failed to file his petition for naturalization within seven 
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years after declaration of intention to become a citizen of the United 
States, it is to be noted that the language of section 3 (a) of the 
Selective Training and Service Act of 1940, insofar as material, is 
substantially the same as that contained in the original section 2 of 
the act of May 18, 1917, 40 Stat. 77, 78, and under the ruling in the 
cited Bartalini case, 248 Fed. 997—that an alien inductee who had 
allowed seven years to elapse after his declaration of intention was 
nevertheless subject to the provisions of that act and to military 
service thereunder unless exempted in the manner prescribed by the 
statute—it follows that aliens with a similar status who have been 
selected for military training and service under the act of September 
16, 1940, are entitled to the same benefits with respect to pay and 
allowances as other alien declarants, See, also, notes to Franke v. 
Murray, L. R. A. 1918 E, 1018, 1023. The conclusion herein, of 
course, is not to be understood as affecting the prohibition against the 
payment to aliens who have voluntarily enlisted for the first time 
subsequent to June 30, 1937. See decision B-15605, today, copy 
herewith. 


(B-15717) 


APPROPRIATIONS—AVAILABILITY—FIRE-FIGHTING SERVICES 


The current appropriation “Maintenance, Bureau of Ships,” being specifically 
available for carrying on the work of an experimental model basin and 
wind tunnel, may be considered available for fire protection for the basin 
and tunnel as a necessary incident to the purposes of the appropriation 
and may be used to make payments under a contract with a local volunteer 
fire department which provides for a fixed charge for each emergency 
response. 


Comptroller General Warren to the Secretary of the Navy, April 1, 1941: 
I have your letter of March 21, 1941, as follows: 


The Navy Department proposes to enter into a contract with the Cabin John 
(Maryland) Volunteer Fire Department for emergency services at the David 
W. Taylor Model Basin which is located at Carderock, Md., about two miles 
from the nearest settlement. 

The fire-fiighting apparatus at the Model Basin is sufficient only for limited 
purposes. The proposed contract will require the services and equipment of 
the Cabin John (Maryland) Volunteer Fire Department in case of emergency 
in response to fire alarms from the model basin at any hour, day or night, 
within the contractual period, and will provide for payment for each emergency 
response of $50, which is considered a reasonable and proper amount for such 
services and equipment. 

The current Naval Appropriation Act approved June 11, 1940 (Pub. No. 
588—76th Cong.), under the appropriation “Construction and Repair,” provides 
for “carrying on work of the experimental model basin and wind tunnel.” This 
appropriation was absorbed by the current appropriation “Maintenance, Bureau 
of Ships,” pursuant to section 1 (h) of the act approved June 20, 1940 (Pub. 
No. 644—76th Cong.). 

Your decision is requested as to whether the appropriation “Maintenance, 
Bureau of Ships” is available for payment for the services and equipment 
of the Cabin John (Maryland) Volunteer Fire Department, under contract as 
herein stated. 
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As it appears from your submission that no payments are con- 
templated under the proposed contract except when services are 
actually rendered, and it has been administratively determined that 
the fire-fighting equipment located at the model basin is not adequate 
for the protection desired, I have to advise that the appropriation 
for Maintenance, Bureau of Ships (formerly Construction and Re- 
pair), being specifically available for “carrying on the work of the 
experimental model basin and wind tunnel” may be considered avail- 
able for the cost of the desired fire protection as a necessary incident 
to the work for which the appropriation was made. Compare 3 
Comp. Gen. 979. 


(B-11281) 


PANAMA CANAL—EMPLOYMENT RESTRICTIONS 


The Panama Canal Zone citizenship employment restrictions of section 2 of 
the War Department Civil Appropriation Act, 1941, are applicable to 
employees of the Panama Railroad Co., whether directly or indirectly 
employed, including employees of contractors performing work under direct 
contract. 20 Comp. Gen. 81 amplified. 


Comptroller General Warren to the Governor, The Panama Canal, April 2, 1941: 
There was received March 8, 1941, your letter of February 17, 


1941, requesting reconsideration of the decision of this office, August 
13, 1940, 20 Comp. Gen. 81, holding that appropriations for the 
Panama Canal made by the War Department Civil Appropriation 
Act, 1941, Public, No. 653, June 24, 1940, 54 Stat. 505, will not be 
available for payment to the Panama Railroad Co. with respect to 
services after May 1, 1941, except upon compliance by the railroad, 
and by contractors performing work under direct contract for the 
railroad, with the restrictions on alien employment prescribed by 
section 2 of the said appropriation act, unless modifying legislation 
previously is enacted or the President suspends compliance there- 
with pursuant to the last proviso of such section. 

The crux of your argument against the decision is contained on 
pages 6 and 7 of your letter, as follows: 

The argument in the decision that no other construction is apparent which 
would give effect to the whole of the section, including the McCarran amend- 
ment, and to the “evident legislative purpose,” fails when it is considered that 
there is no such legislative purpose because not expressed or implied in the 
language used. In this connection it is observed that the decision cites no 
authorities supporting the proposition that the assumed, but unexpressed, leg- 
islative intent, which assumed legislative intent is rejected in the decision, 


requires a broad construction of the proviso at variance with the usual rule 
of strict construction. 


The rule of statutory construction stated on page 84 of the decision (20 C. G. 
84), that the legislature is presumed to have used no superfluous words, and 
the further rule that a statute is to be so construed that, if possible no clause, 
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sentence, nor word shall be superfluous, void or insignificant, are not, it is 
submitted susceptible of application to this situation for the reason that it 
is not possible to ascribe to the language of proviso “(6)” any effect beyond 
the effect, referred to in the decision (pg. 89), of extending the prohibition 
to persons employed “indirectly” by the Panama Railroad Company, which 
effect is imperceptible as a practical matter. In section 2, including proviso 
“(6),” Congress has clearly expressed itself tautologically. That Congress does 
on occasion so express itself is common knowledge and is recognized in the 
case of Emery Bird Thayer Dry Goods Oo. vs. Williams, 98 Fed. 2d 166, 
wherein it is said that “While Congress may express itself tautologically, the 
fact that it has done so is a conclusion or interpretation to be avoided if 
fairly possible.” [Italics supplied.] It is submitted that it is not “fairly 
possible” to avoid that conclusion in the situation at hand. It is further sub- 
mitted that the proper rule for application here is that stated in U. S. vs. 
Jackson, 143 F. 783, 75 C. C. A. 41, that when words occur in a statute which 
ean be given no effect consistent with the plain intent of the statute, they 
must be rejected as without meaning. 

As hereinbefore asserted, section 2 is limited in application to such persons 
employed directly or indirectly by the Panama Railroad Company in restricted 
positions in the Canal Zone as are paid “directly or indirectly” from the 
restricted appropriations. The decision does not purport to find that all the 
general revenues of the Company are derived from the restricted appropria- 
tions but only that such general revenues are “derived in principal part” from 
such appropriations. The Panama Railroad Company receives very substan- 
tial revenues from commercial and other private sources, from its railroad 
service, harbor terminals, coaling plant, telephone section, dairy farm, hotels, 
and commissary service. The decision, by applying section 2 to all employees 
of the Company, has necessarily applied the section to such employees as 
must be presumed to have been paid from funds received from private sources 
and not paid indirectly from the restricted appropriations. Insofar as the 
decision applies section 2 to such employees of the company as are not paid 
indirectly from the restricted appropriation, it can have no legal basis and 
obviously constitutes “judicial” legislation. As is said in 59 Corpus Juris at 
page 955, a statute must be given effect according to its plain and obvious 
meaning, and cannot be extended beyond it because of some supposed policy 
of the law, or because the legislature did not use proper words to express its 
meaning, or the court would be assuming legislative authority. 


Thus the issue is whether the McCarran amendment, the so-called 
“proviso (6)” in section 2 of the act, is surplusage and meaningless, 
or whether, as held in the decision, when read in conjunction with 
the rest of the section in the light of its legislative history, it suffi- 
ciently denotes a legislative purpose to extend the prohibition of 
section 2 against alien employment on the Canal Zone to the Gov- 
ernment-owned Panama Railroad Co. You urge that no such 
legislative purpose is evidenced “because not expressed or implied in 
the language used.” But there appears at least a fair implication 
of such purpose in the language of the said McCarran amendment 
that “(6) this entire section shall apply only to persons employed 
in skilled, technical, clerical, administrative, executive, or super- 
visory positions on the Canal Zone directly or indirectly by any 
branch of the United States Government or by any corporation or 
company whose stock is owned wholly or in part by the United 
States Government.” [Italics supplied.] It must be assumed that 
Congress was aware that the act made no appropriations for any 
such corporations or companies, and the deliberate incorporation 
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in the act by a separate amendment of the express language “any 
corporation or company whose stock is owned wholly or in part by 
the United States Government” certainly raises an implication that 
such corporations and companies were intended to be affected and 
brought within the ambit of the restriction. “While Congress may 
express itself tautologically, the fact that it has done so is a con- 
clusion or interpretation to be avoided if fairly possible,” and where, 
as here, the language has been incorporated in the legislation as an 
amendment separately considered and deliberately adopted, it would 
require the utmost justification to disregard it as meaningless or 
tautological. The express inclusion in the amendment of “any cor- 
poration or company whose stock is owned wholly or in part by 
the United States Government,” although no appropriations were 
made by the act for any such corporation or company, at least raises 
a sufficient implication that the restrictions of section 2 were to 
extend to any such corporation or company to warrant examination 
of the legislative history of the amendment to resolve the ambiguity 
of such language as used in conjunction with the language which 
it amended, extended, or restricted. Such examination showed 
clearly enough, as set forth in the decision of August 13, 1940, that 
the amendment was intended to extend the restrictions of section 2 
to the Panama Railroad Co. You urge, nevertheless, that being 
cast in the form of a proviso, which normally would limit and 
not extend the restrictions, the words used failed to express that 
purpose and, having no other apparent purpose, should be disre- 
garded as tautological and meaningless. This view looks to the 
form and disregards the substance of the enactment. As recently 
as United States vy. Hutcheson, decided February 3, 1941, the Su- 
preme Court of the United States had occasion to say on this 
subject : 

* * * On matters far less vital and far less interrelated we have had 
occasion to point out the importance of giving “hospitable scope” to Congres- 
sional purpose even when meticulous words are lacking. Keifer & Keifer v. 
R. F. C., 306 U. 8. 381, 391, and authorities there cited. The appropriate way 
to read legislation in a situation like the one before us, was indicated by Mr. 
Justice Holmes on circuit: “A statute may indicate or require as its justi- 
fication a change in the policy of the law, although it expresses that change 
only in the specific cases most likely to occur in the mind. The Legislature has 
the power to decide what the policy of the law shall be, and if it has intimated 
its will, however indirectly, that will should be recognized and obeyed. The 
major premise of the conclusion expressed in a statute, the change of policy 
that induces the enactment, may not be set out in terms, but it is not an 
adequate discharge of duty for the courts to say: We see what you are driving 
at, but you have not said it, and therefore we shall go on as before.” Johnson 
v. United States, 168 Fed. 30,32. [Italics supplied.] 

As was attempted to be pointed out in the decision of August 13, 
1940, the words of the McCarran amendment read in conjunction with 
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the preceding language in section 2 in the light of the legislative 
purpose implied in the McCarran amendment by the express inclu- 
sion therein of “any corporation or company whose stock is owned 
wholly or in part by the United States Government,” as well as shown 
by the legislative history, are not inappropriate to effect that purpose. 
This is made more clear by reading the section elliptically as follows: 


No part of any appropriation contained in this act shall be used * * * 
indirectly after May 1, 1941, * * * for the payment of any civilian for 
services rendered by him on the Canal Zone * * * unless such person is a 
citizen of the United States of America or of the Republic of Panama * * * 
employed in skilled, technical, clerical, administrative, executive, or supervisory 
positions on the Canal Zone * * * by any corporation or company whose 
stock is owned wholly or in part by the United States Government * * * 
[Italics supplied.] 

That is, no part of the money appropriated by the act is to be used 
indirectly for the payment of aliens (other than citizens of Panama) 
employed in the described positions on the Canal Zone by the Panama 
Railroad Co. While you point out that something less than half 
of the revenues of the railroad company are currently being derived 
from the restricted appropriations, the substantial amounts so de- 
rived are paid into the general revenues of the railroad company, to 
be used, among other things, without apportionment or segregation 
from other funds, for payment of the railroad company’s employees, 
so that, if aliens are employed, the restricted appropriations will be 
“indirectly” used to pay them, at least in some substantial part, con- 
trary to the act, such payments being only one step removed from the 
appropriations. The decision of August 13, 1940, went no further 
in this respect than to hold that the word “indirectly” should be so 
construed, giving such word in the statute a meaning fairly within 
its usual connotation and appropriate to effect the only purpose dis- 
cernible in adopting the McCarran amendment, rather than holding 
such amendment to be nugatory and meaningless. I see no reason to 
differ from the conclusions there reached. If there be administrative 
reasons in the public interest for not putting the section into effect, 
the President is expressly authorized to suspend compliance therewith 
in time of war or national emergency. It is noted in this connection 
that the language of the section, including the language of the said 
McCarran amendment, is repeated verbatim in the Naval Appropri- 
ation Bill for 1942, H. R. 3981, as passed by the House of Represent- 
atives, March 14, 1941, and by the Senate, March 20, 1941. Whether 
or not this action was taken with knowledge of the interpretation 
given the language by this office in the decision of August 13, 1940, 
it denotes that there is no present legislative purpose to remove or 
change the effect of the restrictions previously imposed on alien 
employment on the Canal Zone. 
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(B-15439) 


PAY—NAVY AND MARINE CORPS ENLISTED MEN—FIRST FOUR 
MONTHS IN INITIAL ENLISTMENT 


An enlisted man of the regular Navy or regular Marine Corps whose only prior 
enlistment was in the Naval Reserve or Marine Corps Reserve is not in his 
second enlistment period within the meaning of section 12 (a) of the Selective 
Training and Service Act of 1940, and, hence, is entitled to only $21 per month 
base pay during the first 4 months of his service in the regular Navy or Marine 
Corps, even though he may have served on active duty under the reserve 
enlistment and was discharged from that enlistment to enlist in the regular 
Navy or Marine Corps. 

In computing the “4 months’ service” required by section 12 (a) of the Selective 
Training and Service Act of 1940 as a condition precedent to paying an enlisted 
man more than $21 per month during his first enlistment, an enlisted man in 
the regular Navy or Marine Corps is not entitled to count active duty or 
training duty in a prior enlistment in the Naval Reserve or Marine Corps 
Reserve from which he was discharged to enlist in the regular Navy or 
Marine Corps. 


Assistant Comptroller General Elliott to the Secretary of the Navy, April 2, 
1941; 

I have your letter of March 11, 1941, forwarding a letter dated 
March 8, 1941, from the Paymaster, Headquarters, United States 
Marine Corps, as to the rate of pay of enlisted men of the Regular 
Marine Corps, during their first 4 months of service in their first 
enlistment period, where said enlisted men had been discharged froin 
the Naval Reserve or Marine Corps Reserve prior to enlisting in 
the Regular Marine Corps. The Joint Service Pay Adjustment Act 
of June 10, 1922, 42 Stat. 625, title 37, U. S. Code, provided pay 
for the commissioned and enlisted personnel of the Regular Army, 
Regular Navy, Regular Marine Corps, the Coast Guard, the Coast 
and Geedetic Survey, and the Public Health Service. Section 9 
thereof related to pay of warrant officers and enlisted men of the 
Army and Marine Corps; so far as the pay of enlisted men is con- 
cerned, the section was amended effective October 1, 1940, by sec- 
tion 12 of the act of September 16, 1940, Public, No. 783, said 
section 12 (a) reading as follows: 

The monthly base pay of enlisted men of the Army and the Marine Corps 
shall be as follows: Enlisted men of the first grade, $126; enlisted men of 
the second grade, $84; enlisted men of the third grade, $72; enlisted men of 
the fourth grade, $60; enlisted men of the fifth grade, $54; enlisted men of 
the sixth grade, $36; enlisted men of the seventh grade, $30; except that 
the monthly base pay of enlisted men with less than four months’ service 
during their first enlistment period and of enlisted men of the seventh grade 
whose inefficiency or other unfitness has been determined under regulations 
prescribed by the Secretary of War, and the Secretary of the Navy, respec- 
tively, shall be $21. The pay for specialists’ ratings, which shall be in addition 
to monthly base pay, shall be as follows: First class, $30; second class, $25; 
third class, $20; fourth class, $15; fifth class, $6; sixth class, $3. Enlisted 
men of the Army and the Marine Corps shall receive, as a permanent addition 


to their pay, an increase of 10 per centum of their base pay and pay for 
specialists’ ratings upon completion of the first four years of service, and 
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an additional increase of 5 per centum of such base pay and pay for specialists’ 
ratings for each four years of service thereafter, but the total of such 
increases shall not exceed 25 per centum. Enlisted men of the Navy shall be 
entitled to receive at least the same pay and allowances as are provided for 
enlisted men in similar grades in the Army and Marine Corps. 


Section 10 of the act of 1922 (37 U. S. C. 14, 15, and 16) related 
to the pay of warrant officers and enlisted men of the Navy and 
Coast Guard. In section 9 of the act of June 10, 1922, 42 Stat. 629, 
it was provided that: 

ae * enlisted men of the Army and Marine Corps, shall receive, as 
a permanent addition to their pay, an increase of 5 per centum of their base 


pay for each four years of service in any of the services mentioned in the 
title of this act not to exceed 25 per centum. * * * 


It will be observed that the act of September 16, 1940, authorizes 
the longevity increase at the rates therein established “upon com- 
pletion of the first 4 years of service, and an additional increase of 
5 per centum * * * for each 4 years of service thereafter, but 


the total of such increases shall not exceed 25 per centum.” In 
2 Comp. Gen. 162, at page 163, it was held that enlisted men of the 
Army were entitled to count their services both prior and subsequent 
to July 1, 1922, in any of the six services mentioned in the title 
of the act in accordance with the plain terms of the quoted portion 
of the original act of 1922. In the same decision in the question 


following on page 163 thereof, it was held that the enlistment allow- 
ance was payable only for a reenlistment in the Army following a 
discharge from an enlistment in the Army; that an enlistment in 
the Army after service in the Navy, Marine Corps, or Coast Guard 
was an enlistment and not a reenlistment, citing 27 Comp. Dee. 11 
and 170. In 2 Comp. Gen. 280, it was held, quoting the syllabus: 
Enlisted men of the Navy will be allowed credit for longevity pay purposes 
under section 10 of the act of June 10, 1922, 42 Stat. 630, for enlisted service 
in the Navy, active-duty service in an enlisted rating (other than training) 


as a member of the Naval Reserve Force, and enlisted service in the Coast 
Guard or former Revenue-Cutter Service. 


See also 4 Comp. Gen. 336, 

As the purpose of the enactment of section 12 of the act of 
September 16, 1940, was to equalize the pay of enlisted men of the 
Army and Marine Corps with the pay of enlisted men of the Navy 
and Coast Guard, the difference in the service to be counted for 
longevity increase by enlisted men of the Army and Marine Corps 
made in that act is to be observed. See in this connection decision 
of October 22, 1940, B-12866, to you, in which there was negatived 
payment of longevity increase to enlisted men of the Navy for the 
same services authorized to be counted by enlisted men of the Army 
and Marine Corps prior to October 1, 1940. 





598 DECISIONS OF THE COMPTROLLER GENERAL 


Enlisted men of the Naval Reserve and Marine Corps Reserve are 
entitled under section 7 of the Naval Reserve Act of 1938, 52 Stat. 1175, 
1176, 1177, to the same pay and allowance as received by— 


* * * enlisted men of the Regular Navy for Marine Corps] of the same 
rank, grade, or rating, and of the same length of service which shall include 
service in the Navy, Marine Corps, Coast Guard, Naval Reserve Force, Naval 
Militia, National Naval Volunteers, Naval Reserve, Marine Corps Reserve Force, or 
Marine Corps Reserve. * * * 


Special provision, therefore, has been made for the services that 
may be counted for longevity increase by enlisted members of the 
Naval Reserve or Marine Corps Reserve somewhat different from the 
service authorized to be counted by enlisted men of the regular estab- 
lishments. In decision of October 3, 1940, B-12506, to you, question 
was asked : 


(d) * * + 
- ” > ” + - = 
(3) If it is decided that the provision for payment of $21.00 per month to 
enlisted men during initial four months’ service in first enlistments does not apply 
to the Naval or Marine Corps Reserve, would this provision be applicable to en- 
listed men on first enlistment in the Regular Navy following enlisted service in the 
Naval or Marine Corps Reserve? 


The answer to the question was: 


Answering your question (d-3), the provision in section 12 of the act of Sep- 
tember 16, 1940, is to establish pay for enlisted men of the Regular Army and 
Regular Marine Corps, and the assimilating provision as to the Navy, which gives 
to enlisted men of the Navy the increased pay therein provided, applies to the 
Regular Navy. Accordingly, a man enlisted in the Regular Navy or Regular 
Marine Corps after service in the Naval Reserve or Marine Corps Reserve could 
not include service in the Naval or Marine Corps Reserve as a part of his first 
enlistment period in the Regular Navy. Accordingly, the provision for payment 
of $21 per month to enlisted men during the initial four months’ service in the 
first enlistment in the regular service applies to enlisted men first enlisted in the 
Regular Navy following enlisted service in the Naval or Marine Corps Reserve. 


In decision of October 28, 1940, B—13048, 20 Comp. Gen. 218, to the 
Secretary of War, question was asked and answered as follows: 


Page 219. d. If a member of the National Guard in the 7th grade has had pre- 
vious service in the Regular Army and/or the National Guard in Federal service, 
will he be considered as in his first enlistment when he is inducted and draw $21 
until he completes four months’ service, or will he be entitled to $30 per month 
from the date of induction, or from October 1, 1940, as the case may be? 

Page 222. d. If the man had previous service either in the Regular Army or 
in the National Guard under a contract of enlistment which was terminated and 
he thereafter enlisted in the National Guard and was serving in that enlistment 
when inducted into the service of the United States, he was not, after induction, 
serving in his first enlistment period and he would be entitled to $30 per month. 


The Paymaster referred to the portions of these two decisions 
quoted above, the first holding that an enlistment in the Naval or 
Marine Corps Reserve would not be considered a first enlistment when, 
following such an enlistment in the Naval Reserve or Marine Corps 
Reserve, the man enlisted in the Regular Navy or Regular Marine 
Corps; and in the second, to the Secretary of War, holding that an 
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enlisted man of the National Guard who had once enlisted in the 
National Guard, that enlistment having been terminated, who there- 
after again enlisted in the National Guard and who was serving in his 
second enlistment in the National Guard when inducted into the 
service of the United States with the National Guard, was not serving 
in his first enlistment for the purpose of base pay. 

In the decision of October 3, 1940, to you, and in the decision of 
October 28, 1940, to the Secretary of War, it was pointed out that 
enlisted members of the Reserve or enlisted members of the National 
Guard were entitled, when on active duty or in the actual service of the 
United States, to receive the same pay and allowances as enlisted men 
of the regular service of the same grade and length of service, and it 
was held that when members of these forces were brought into the 
service of the United States under their Reserve or National Guard 
status they were a part of a component force of the Army or Navy, 
and that their base pay was fixed with respect to their grade and pre- 
vious service in the Reserve or National Guard as though that service 
(and entry into the service of the United States in that status) —but 
for comparative purposes only—had been in the regular service. In 
view of section 12 (a) of the act of September 16, 1940, it was only by 
such construction that such enlisted members without exception might 
be given, for the first 4 months of their service after call to active duty 
or induction, the same pay and allowances as enlisted men of the regu- 
lar service of the same grade or rating and length of service received. 
But service in the Reserve or in the National Guard is separate and 
distinct from service in the regular establishment, and such service is 
not service in the regular establishment. When an enlisted member 
of the Reserve or of the National Guard is discharged therefrom and 
enlisted for the first time in the Regular Army, Navy, or Marine Corps, 
his prior enlistment in the Reserve or in the National Guard does not 
constitute his first enlistment in the Regular Army, Regular Navy, or 
Regular Marine Corps. The statute here in question, section 12 (a) 
of the act of Sepiember 16, 1940, fixes the pay of enlisted men of the 
Regular Army and Regular Marine Corps, and necessarily contemplates 
the first enlistment in the regular establishment. It does not au- 
thorize treating an enlistment in the civilian component of the armed 
forces as an “enlistment” to place the man in his second enlistment in 
the regular establishment. Such service in the Reserve components of 
the armed forces has never been, so treated. That service was never 
considered or treated as a first or prior enlistment for the purpose of 
continuous service pay—only active service therein being counted for 
longevity increase in pay—and obviously it may not be counted for 
enlistment allowance. No basis is perceived for changing this settled 
construction to overcome the limitations contained in the current law 
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for the Regular Army and Regular Marine Corps which provides that 
“the monthly base pay of enlisted men with less than 4 months’ service 
during their first enlistment period * * * shall be $21.” 

The Paymaster refers, also, to section 4 of the act of August 27, 
1940, Public, 775, 54 Stat. 864, as follows: 

All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who, if called or ordered 
into active naval or military service by the Federal Government for extended 
naval or military service in excess of thirty days, suffer disability or death in line 
of duty from disease or injury while so employed shall be deemed to have been 
in the active naval service during such period, and they or their beneficiaries shall 
be in all respects entitled to receive the same pensions, compensation, retirement 
pay, and hospital benefits as are now or may hereafter be provided by law or 
regulation for officers, warrant officers, nurses, and enlisted men of correspond- 
ing grades and length of service of the Regular Navy or Marine Corps: Provided, 
That if a person who is eligible for the benefits prescribed by this act be also 
eligible for pension under the provisions of the act of June 23, 1937 (50 Stat. 305), 
compensation from the United States Employees’ Compensation Commission 
under the provisions of section 304 of the Naval Reserve Act of 1988 (52 Stat. 
1181) or retired pay under the provision of section 310 of the Naval Reserve Act 
of 1988 (52 Stat. 1183), he shall elect which benefit he shall receive. 

This office can conceive of no application of this provision to the 
question of base pay of enlisted men of the Regular Marine Corps with 
less than 4 months’ service during their first enlistment period. The 
section provides that the Reserves as therein described and limited and 
their beneficiaries shall be entitled in case of disability or death to the 
same pensions, compensation, retired pay, and hospital benefits as 
would be received by enlisted men of corresponding grades and length 
of service of the Regular Navy or Regular Marine Corps. While the 
man is a member of the Reserve on extended military service as therein 
provided he is entitled to the benefits as therein established; when he 
is no longer a member of the Reserve, but an enlisted man in the 
Regular Marine Corps, the section is entirely inapplicable to him. 
The fact that a special enactment was necessary to secure these benefits 
to members of the Reserve on extended military duty, as therein 
defined, shows conclusively that the Naval Reserve and Marine Corps 
Reserve are separate and distinct from the regular establishment and 
that service in the Reserve is not service in the Regular Navy or 
Regular Marine Corps. 

The Paymaster’s questions are quoted below and followed in each 
case by the answer : 

32. ’- * * 

(a) An enlisted man of the Naval Reserve or Marine Corps Reserve was 
properly discharged for cause and subsequently enlisted in the regular Navy or 
regular Marine Corps. Is such an enlisted man in his second enlistment and 
entitled to be paid accordingly ? 

For the reasons stated above, the enlisted man is not in a second 
enlistment in the Regular Navy or Regular Marine Corps, but is 
entitled to only $21 per month base pay during the first 4 months of 
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his service during his first enlistment in the Regular Navy or Regular 
Marine Corps. 


3. « * ~ 

(a) An enlisted man has served one month on active duty in his Naval Reserve 
or Marine Corps Reserve enlistment; he is discharged from his reserve enlist- 
ment while on active duty prior to the completion of four months’ service to enlist 


in the regular Navy or regular Marine Corps. Is such an enlisted man in his 
second enlistment and entitled to be paid accordingly ? 


This question is answered in the negative for the reasons stated in 
answer to question 2 (a). 


(b) An enlisted man has served two months on active duty in his Naval 
Reserve or Marine Corps Reserve enlistment and is discharged while on active 
duty prior to completion of four months’ service to enlist in the regular Navy 
or Marine Corps. If the answer to 3 (a) is in the negative, will such enlisted 
man on enlistment in the regular service be entitled to count the period of 
active duty (two months) toward the four months’ period which limits his 
pay to $21 per month? 


He will not, as the 2 months’ service is not a part of his service 


in his first enlistment period in the Regular Navy or Regular Marine 
Corps. 


(c) An enlisted man has been on training duty for forty-five days during 
his enlistment in the Naval Reserve or Marine Corps Reserve and is discharged 
prior to completion of four months’ service to enlist in the regular service. 
Will such enlisted man on enlistment in the regular Navy or regular Marine 
Corps be entitled to count the forty-five days’ training duty toward the four 
months’ period which limits his pay to $21 per month? 


No; his active duty for training during his enlistment in the Marine 
Corps Reserve is no part of his first 4 months’ service in his first 
enlistment in the Regular Navy or Regular Marine Corps. 


(B-15700) 


MAIDS AND COOKS FOR NAVY NURSES’ QUARTERS—APPROPRIATION 
AVAILABILITY 


In the absence of specific statutory provision therefor, Navy nurses occupying 
public quarters may not be furnished services of maids, cooks, etc., free 
of charge in view of the inhibition of section 1765, Revised Statutes, 
against payment of additional compensation “in any form whatever.” 


Acting Comptroller General Elliott to the Secretary of the Navy, April 4, 1941: 
I have your letter of March 20, 1941, as follows: 


The Navy Department has under consideration the question as to whether 
the current appropriation for “General Expenses, Marine Corps” is properly 
available for expenditure for supplying necessary maid, cook, and personal 
services other than janitor services for the new Navy Nurses’ Quarters, Marine 
Barracks, Quantico, Va. 

The appropriation “General Expenses, Marine Corps” for the current fiscal 
year, as contained in the Naval Appropriation Act, approved June 11, 1940 
(Pub., No. 588), is in terms available “For * * * personal and other services, 
and for other incidental expenses for the Marine Corps not otherwise provided 
for.” 


405635™—41—_—40 











602 DECISIONS OF THE COMPTROLLER GENERAL 


The old Navy nurses’ quarters at the Marine Barracks, Quantico, Va., were 
small, consisting approximately of six rooms, whereas the new Navy Nurses’ 
Quarters at that place include a large living room, dining room, kitchen, base- 
ment, first and second floor corridors, and fourteen nurses’ rooms. The nurses 
occupying the old nurses’ quarters were furnished janitor services, but maid, 
cook, and personal services other than janitor were furnished by the nurses 
themselves. 

Due to the much greater size of the building comprising the new Navy 
Nurses’ Quarters as compared with the old building used for that purpose at 
the Marine Barracks, Quantico, Va., the need for supplying necessary maid and 
other personal services in addition to janitor services for the new quarters is 
apparent. However, the Navy Department is in doubt as to whether the appro- 
priation “General Expenses, Marine Corps” is legally available to meet ex- 
penses for the furnishings of other than janitor services for the new Navy 
Nurses’ Quarters. 

The new Navy Nurses’ Quarters, as well as the Post Sick Quarters, at the 
Marine Barracks, Quantico, Va., are a part of the public works at that place 
and, as such, are for maintenance by the Marine Corps under the provisions 
of articles 484-5 and 557, U. 8S. Navy Regulations, 1920, as amended. It is 
therefore essential that the Marine Corps provide for the upkeep and operation 
of the New Navy Nurses’ Quarters, supplying such maid, janitor, or other 
ee as may be necessary to keep the quarters comfortably habitable at 
all times. 

Your decision is requested as to whether the appropriation “General Bx- 
penses, Marine Corps” is legally available for expenditure for supplying neces- 
sary maid, cook, and personal services other than janitor services for the 
new Navy Nurses’ Quarters, Marine Barracks, Quantico, Va. 


Section 13 of the Joint Service Pay Act of June 10, 1922, 42 Stat. 
631, prescribes the pay of female nurses of the Army and Navy 
and, also, prescribes that their allowances for subsistence and rental 
of quarters shall be the same as those of officers receiving the pay of 
the first period, except that the appropriation for the fiscal year 
1941 (and prior years) under “Subsistence of Naval Personnel” pro- 
vides for “subsistence in kind at hospitals and on board ship in lieu 
of subsistence allowance of female nurses.” Section 1765, Revised 

Statutes, provides: 

No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or-regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for 
the disbursement of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation therefor ex- 
plicitly states that it is for such additional pay, extra allowance, or 
compensation. 

It would appear from your submission that public quarters have 
been and will continue to be furnished the nurses in question and 
that they have been furnished the necessary janitor service in con- 
nection therewith. To provide at this time and without further 
authorization from the Congress maid service, cooks, and other per- 
sonal services (not otherwise described) in addition to the quarters 
would be in contravention of section 1765, Revised Statutes. 

The provision in the appropriation General Expenses, Marine 
Corps, 1941, for personal services relates to the personal services 
otherwise authorized by law. It does not overcome the prohibition 
in section 1765, nor does it add anything to section 13 of the Joint 
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Service Pay Act providing compensation and allowances to Navy 
nurses. It must be held, therefore, that the appropriation in ques- 
tion is not available for furnishing free of charge services of maids, 
cooks, etc., to Navy nurses at Quantico, Va. 


(B-15400) 


CONTRACTS—EXCHANGES—USED FOR RECONDITIONED AUTOMOBILE 
PARTS 


Old automobile parts may be replaced with reconditioned parts, without ad- 
vertising for cash bids on the old parts, under a Procurement Division 
contract which provides only a net cash charge for reconditioned parts 
based on the exchange of old parts, where it is administratively deter- 
mined that such replacement would be more advantageous to the Govern- 
ment than repairing the old parts, and the General Accounting Office will 
not object to the awarding of similar contracts for reconditioned automobile 
parts after advertising for bids seeking the best price on an exchange 
basis only. 19 Comp. Gen. 930, modified. 


Acting Comptroller General Elliott to the Secretary of the Interior, April 5, 
1941: 


I have your letter of March 8, 1941, as follows: 


Reference is made to the decision of the Acting Comptroller General dated 
May 19, 1937 (16 Comp. Gen. 1013), to the Secretary of the Treasury entitled 
ee ne eee for Reconditioned Motors—Value of Used Motors 
Traded In.” 

At the time that decision was rendered, there was an existing contract, No. 
Tps—12672, with the Ford Motor Company, under which a reconditioned motor 
could be obtained in exchange for a used motor in need of repair at a net 
cost of $43 plus freight charges. In view of the existing contract and the 
advantages thereof to the Government, the following was stated in the 
decision : 

“In view of the facts stated, it is concluded that where a used motor is 
thus replaced by a reconditioned motor as a substitute for reconditioning the 
used motor, only the net cost of such exchange or substitution need be 
charged to the applicable appropriation.” 

In a subsequent decision (19 Comp. Gen. 930) to this Department, the 
Acting Comptroller General called attention to a contract made with a local 
Gealer for the exchange of used engines in part payment for reconditioned 
engines to replace them, and after citing several previous decisions and after 
amplifying the decision appearing in 16 Comp. Gen. 1013, concluded as follows: 

“While the subject and similar contracts heretofore entered into for the re- 
placement of used motors with reconditioned motors will not be questioned 
further solely by reason of failure to Solicit cash bids on the used engines 
replaced, immediate administrative measures should be taken to preclude 
entering into any such contracts in the future without soliciting cash bids as 
well as trade-in allowances on the used engines to be replaced * * *.” 

This Department has received General Schedule of Supplies Circular No. 
452-A promulgated February 20, 1941, by the Procurement Division of the 
Treasury Department, announcing contract No. Tps-38166 with the Ford 
Motor Company covering repair parts for Ford vehicles for the period Feb- 

It is quite probable that various bureaus of this Department will find it 
for necessary repairs to a used motor or some other part of a vehicle. Obvi- 
advantageous to use the exchange feature of this contract as a substitute 
ruary 15 to June 30, 1941. The contract included the exchange of used 
engines for reconditioned engines at an established net cost, in a manner 
similar to the previous contract Tps—12672 referred to in 16 Comp. Gen. 1013. 
ously, cash bids could not have been solicited by the Procurement Division 
in making this general contract, because it was impossible at the time to 
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ascertain what particular engines or parts would be offered for exchange 


curing the life of the contract. Your decision is therefore urgently needed 
on the following questions: 


1. May this Department order an exchange of a used part, in need of 
repairs, for a reconditioned part under contract Tps-—38166, and charge only 
the net cost to the applicable appropriation, without a showing that cash 


bids and trade-in allowances were solicited on the particular parts to be 
replaced? 

2. If your decision on question one is in the affirmative, what is the 
fundamental difference which permits this action: under a General Schedule 
of Supplies contract and prohibits it under a Department contract? 

3. If your decision on question two is to the effect there is no fundamental 
difference, may this Department hereafter, in the absence of a general con- 
tract such as Tps-38166, make a definite contract for an exchange, in lieu of 
a repair job, without soliciting for cash bids? 


Your decision at an early date on the questions submitted will be gratefully 
received. 

Unlike the price lists which form a part of the contract con- 
sidered in 16 Comp. Gen. 351; td. 782; id. 1013, the price lists 
submitted as a part of contract No. Tps-38166, dated February 14, 
1941, do not provide a cash price for which the reconditioned parts 
listed therein may be obtained without trading in old parts of like 
kind. These lists provide a net cash charge for such parts based 
on the exchange, in each instance, of a similar old part in need of 
repairing or reconditioning. In other words, contract No. Tps- 
38166 does not provide any price at which the Government may 
obtain a reconditioned part without trading in an old part of like 
kind, and it does not show either a specific trade-in allowance for 
old parts or any figures from which such allowance may be definitely 
ascertained. This circumstance lends support to the view that the 
parts reconditioning plan of the Ford Motor Co. is generally con- 
sidered to involve merely the furnishing of a repair service. In this 
view of the matter, the Government is obtaining, in practical effect, 
only a repair or reconditioning service, and avoids having an auto- 
mobile out of service while a particular part is being reconditioned. 
This was the real basis for the holding in 16 Comp. Gen. 1013, that 
the value of the old part need not be covered into the Treasury as a 
miscellaneous receipt. 

The 1941 contract here involved, like that considered in 16 Comp. 
Gen. 782, and 16 Comp. Gen. 1013, is a general supply contract with 
the Ford Motor Co.; and while no trade-in allowances are set forth 
in or determinable thereunder, it must be considered that the value 
of the used parts was considered in setting the prices for the exchange 
reconditioned parts and the circumstances are such that the trade-in 
allowance so considered by the contractor may be accepted as being 
substantially larger than would be bid for the old parts on a cash 
basis by any other bidder. 

In view of the circumstances now appearing, where it is admin- 
istratively determined that the procurement of a reconditioned part 
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is more advantageous to the Government than the repair of the old 

. part involved, this office will not object to the procurement of recon- 
ditioned parts on the basis provided by contract No. Tps-88166 with- 
out further advertising, or to the awarding of similar contracts for 
reconditioned automobile parts after advertising for bids seeking 
the best price on an exchange basis only. To the extent that the 
decision in 19 Comp. Gen. 230 is in conflict with what is said herein 
it will not be followed hereafter. 


(B-15838) 


DISTRIBUTION OF WORK AND PERSONNEL WITHIN A FEDERAL 
AGENCY 


The distribution of work and personnel within a Federal agency is ordinarily 
an administrative matter, and the General Accounting Office will not ques- 
tion payments of salary to regular commissioned officers of the Public 
Health Service solely because of the nature or place of the duties to which 
they may be assigned. 

The appropriation “Emergency Health and Sanitation Activities, Public Health 
Service, 1941,” is available for pay or compensation of commissioned reserve 
and civilian medical officers whose employment is necessary to carry out 
the emergency activities authorized by said appropriation, even though for 
administrative reasons such officers may not be actually engaged on that 
particular work but are substituting for regular commissioned officers 
who are so engaged. 


Comptroller General Warren to the Administrator, Federal Security Agency, 
April 7, 1941: 


I have your letter of March 26, 1941, as follows: 


Reference is made to the appropriation of $525,000 contained in the Urgent 
Deficiency Appropriation Act—1941, approved March 1, 1941, and carried on 
the books of the Treasury under the title “7510333—Emergency Health and 
Sanitation Activities, Public Health Service, 1941.” 

In carrying out the purposes of this appropriation the Public Health Service 
is faced with the virtual necessity of detailing to this work experienced officers 
from the regular commissioned corps whose salaries are paid from the appro- 
priation “7510304—Pay, etc., Commissioned Officers, Public Health Service, 1941.” 
These officers are engaged in the various activities of the Public Health Service 
such as marine hospitals, quarantine stations, and scientific investigations. 
When taken from these activities it is necessary that replacements be supplied. 

The number of regular commissioned officers is limited by law and, therefore, 
their replacements will have to be civilian medical officers or reserve commis- 
sioned officers. Thus, there is presented the question of the appropriation charge- 
able with the salaries of the replacement medical personnel which is employed 
to assume the duties now performed by the regular commissioned officers detailed 
to the work to be performed under the appropriation for emergency health and 
sanitation activities. 

The situation can be explained by using as an illustration the withdrawal of 
regular commissioned officers from marine hospitals and the calling of reserve 
officers to active duty as replacements. The appropriation “7510809—Pay of 
Personnel and Maintenance of Hospitals, Public Health Service, 1941” is avail- 
able for the pay and allowances of reserve commissioned officers on active duty 
in marine hospitals, but is not adequate to assume the salaries of personnel 
engaged as replacements for regular commissioned officers, nor were the estimates 
on which the appropriation is based prepared in contemplation of such a 
contingency. 
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It is proposed, therefore, that when regular commissioned officers are with- 
drawn from their present assignments and detailed to duty under the emer- 
gency health and sanitation program, reserve commissioned officers or civilian 
medical officers will be employed to replace them and their salaries paid from 
the appropriation “7510333—HEmergency Health and Sanitation Activities, 
Public Health Service, 1941.” 

Since the appropriation provides for “all necessary expenses” to enable the 
Surgeon General of the Public Health Service to carry out the purposes 
stated in the Appropriation Act, it is believed the proposed plan is correct in 
principle; otherwise, the emergency appropriation will be in fact supplemented 
by the amounts paid as salaries and allowances to the regular commissioned 
officers. 

Inquiry is made as to whether your office will find it necessary to object 
to this procedure. Owing to the emergent nature of the work which is to be 
performed it will be appreciated if you will find it convenient to make an early 
reply to this communication. 


The appropriation in the Urgent Deficiency Appropriation Act, 
1941, approved March 1, 1941, Public, No. 9, provides as follows: 


Public Health Service, emergency health and sanitation activities, 1941: 
For all expenses necessary to enable the Surgeon General of the Public Health 
Service to assist State and local health authorities in health and sanitation 
activities (1) in areas adjoining military and naval reservations, (2) in 
areas where there are concentrations of military and naval forces, (3) in 
areas adjoining Government and private industrial plants engaged in defense 
work, and (4) in private industrial plants engaged in defense work; and to 
provide emergency health and sanitation services in Government industrial 
plants engaged in defense work and in areas adjoining United States military 
and naval reservations outside of the United States; such expenses to include 
personal services in the District of Columbia and elsewhere; purchase, ex- 
change, maintenance, and operation of passenger-carrying automobiles; sta- 
tionery; travel; printing and binding; and items otherwise properly chargeable 
to the appropriation for miscellaneous and contingent expenses of the Public 
Health Service, fiscal year 1941, $525,000. 


The appropriation for commissioned officers, pay, etc., 1941, act 
of June 26, 1940, 54 Stat. 584, provides: 

Commissioned officers, pay, and so forth: For pay, allowance, and commu- 
tation of quarters for not to exceed 457 regular active commiss‘oned officers 
(including the Surgeon General, Assistant to the Surgeon General and as- 
sistant surgeons general) and for pay of regular commissioned officers on 
waiting orders, $2,035.300: Provided, That the above limitation on the number 
of regular active commissioned officers may be exceeded by the number (not 
in excess of thirty) of regular active commissioned officers assigned to Federal 
penal and correctional institutions. 

The distribution of work and personnel within a Federal agency 
is ordinarily an administrative matter. Hence, this office is not re- 
quired to question payments of salary to regular commissioned 
officers of the Public Health Service solely hecause of the nature or 
place of the duties to which they may be assigned. Likewise, if the 
employment of commissioned reserve and civilian medical officers 
is necessary to carry out the activities authorized by the above urgent 
deficiency appropriation, that appropriation may be considered avail- 
able for their compensation notwithstanding that for administrative 
reasons they may not be actually engaged on that particular work 
but are substituting for regular commissioned officers who are so 
engaged. Cf. 19 Comp. Gen. 24. 
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DECISIONS OF THE COMPTROLLER GENERAL 
(B-13782) 


SET-OFF—CLAIMS NOT FILED WITHIN STATUTORY PERIOD— 
AGRICULTURAL ADJUSTMENT ACT PENALTIES 


Where an amount was erroneously collected as penalty for marketing cotton 
in excess of the 1938 farm marketing quota of a particular cotton producer 
but the 2-year period prescribed by section 372 (c) of the Agricultural Ad- 
justment Act, as amended, for claiming refund has expired, there is no 
authority to credit any part of such erroneous collection against the pro- 
ducer’s indebtedness on account of penalty for marketing cotton in excess 
of his farm marketing quota for 1940 since the allowance of credit for the 


ngs penalty would be tantamount to making a refund without authority 
of law. 


Comptroller General Warren to the Secretary of Agriculture, April 8, 1941: 
I have your letter of March 29, 1941, as follows: 


This is with reference to your decision B-—13782, dated January 10, 1941, 
relative to the refunding of money collected pursuant to the Cotton Marketing 
Quota Provisions of the Agricultural Adjustment Act of 1938. With respect 
to the facts presented therein and similar cases, you held in part as follows: 
“The refunding of moneys which have been covered into the Treasury is not 


involved. What appears to be involved is the administrative adjustment of 
an account.” 


We now have for administrative consideration a case wherein a cotton pro- 
ducer has to his credit in the general fund the amount of $16.00, which was so 
deposited under the mistaken belief that the producer had marketed a certain 
amount of cotton in excess of his 1988 marketing quota; whereas, in fact, 
this cotton had been placed under loan. This producer, at present, owes the 
United States $3.52 in connection with his 1940 marketing of cotton. The 
producer did not file claim for the return of the $16.00 within two years after 
it was covered into the general fund. In view of the above-quoted portion of 
your decision the question arises as to the necessity for collecting $3.52 from 
the producer, since he already has to his credit in the general fund $16.00. 
However, your opinion is requested as to whether such collection need be made 
since the producer did not file a claim with the Secretary within the two-year 
period provided for in Section 372 (c) of the Agricultural Adjustment Act of 
1988, as amended by Section 6 of Public, No. 716, 76th Congress, approved July 2, 
1940. 

Section 348 of the Agricultural Adjustment Act of 1938, 52 Stat. 
31, 59, provides for a penalty for marketing cotton in excess of the 
farm marketing quota for the marketing year for the farm on which 
such cotton was produced. Section 372 of said act (p. 65) provides 
that the amounts collected as such penalties shall be covered into the 
general fund of the Treasury. Section 372 (c) of said act, as 
amended, provides for refunding any such penalty erroneously, ille- 
gally, or wrongfully collected pursuant to a claim filed within 2 
years after payment. There is no provision of law for refunding any 
payment unless claim therefor is filed with the Secretary of Agri- 
culture within the time prescribed. 

In the present case the cotton producer was penalized because it 
was believed that he had marketed cotton in excess of his quota in 
1938, when in fact he had not marketed such cotton. From the facts 
reported it appears that the penalty was collected in error, but repay- 


ment to the producer is not now authorized by law. The amount has 
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been covered into the general fund of the Treasury pursuant to pro- 
visions of the act and the time for filing a valid claim for repayment 
has expired. 

The penalty incurred for marketing cotton in excess of his mar- 
keting quota for 1940 is a valid indebtedness, and as a valid claim 
cannot be filed for the amount collected as penalty in 1938, to allow 
credit for any part of the 1938 penalty now would be tantamount to 
a refunding of a part of such amount without authority of law. 
Accordingly in specific answer to the question you submit I have to 
advise that the 1940 penalty is for collection without reference to the 
erroneous collection in 1938. 


(B-15841) 


SELECTIVE SERVICE SYSTEM—PAYMENTS FOR SPECIAL SERVICES 
BY EXAMINING PHYSICIANS 


Payment for laboratory examinations and X-rays in connection with the admin- 
instration of the Selective Service System at scheduled rates based upon 
estimated costs may be made to examining physicians whose services as 
such are required by the Selective Service Regulations to be rendered 
without compensation. 


Comptroller General Warren to the Director, Selective Service System, April 8, 
1941: 


I have your letter of March 26, 1941, as follows: 


There are being established in the various States by the State Headquarters for 
Selective Service, Schedules of X-ray and Special Laboratory Rates for use when 
special services are considered necessary and are authorized by the chairman of 
each local or medical advisory board. These rates are being determined in co- 
operation with the State medical associations and are set up on an approximate 
cost estimate. 

It is believed that no objection would be raised to payment for services rendered 
at the rates set when the person performing such services is not in any way con- 
nected with the Selective Service System. Doubt has arisen, however, as to the 
propriety of making payment when the X-ray work has been done or the special 
laboratory tests performed by either a local or advisory board physician. 

In this connection it should be noted that in many communities there is only 
one laboratory, that of the physician who has volunteered his services, and to 
refuse to allow him to perform required special tests in his own laboratory might 
make necessary a journey of considerable distance at a greater expense to the 
government, especially in isolated areas. 

It is not believed that the waiver of pay signed pursuant to paragraph 513 of 
Selective Service Regulations would preclude reimbursement for expenses actually 
incurred. However, when laboratory supplies and equipment, as well as the 
services of a laboratory technician, are used partly for selectees and partly in con- 
nection with private practice, it becomes practically impossible to segregate the 
expense involved. It is requested, therefore, since the rates now being established 
in the various States will represent approximate costs, that you advise whether 
payment is authorized to local and advisory board physicians at the rates estab- 
lished by each State headquarters, upon approval of such rates by the National 
headquarters. 

In the event of your approval, copies of rates will be forwarded to your office 
as soon as such rates have been established. It is understood, of course, that the 
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incurring of unnecessary laboratory charges will be discouraged and that labora- 
tory supplies and equipment for routine tests will be furnished directly to the 
examining physician, in accordance with the procedure outlined in paragraph 528 
of the Selective Service Regulations. 


Paragraphs 513, 528, and 529, volume 5, of the Selective Service 
Regulations, provide: 
513. Uncompensated services.—The services of the following persons engaged in 


the administration of the selective service system shall be uncompensated by the 
selective service system. Each shall sign a waiver of pay (par. 512). 


Members of local boards. 

Members of boards of appeal. 

Members of medical advisory boards. 

Members of advisory boards for registrants. 

Government appeal agents. 

Examining physicians. 

Interpreters. 
* 


. . * * 7 * 


528. Supplies and services for examining physician.—a. The chairman of each 
local board is authorized to request the State procurement officer for selective 
service to furnish such supplies as may be required by the examining physician of 
such board (DSS Form 259). 

b. When it is not practicable for the State procurement officer to furnish the 
necessary supplies, he may authorize the chairman of the local board to purchase 
them. 

c. The chairman of each local board may authorize such special examinations 
and laboratory tests as he deems necessary and shall cause to be forwarded to the 
State procurement officer for payment the bill. for such examinations and tests 
after affixing his approval. Such bill or invoice shall contain the following 
certificate by the person or laboratory rendering such services: 

I certify that the above bill is correct and just; that payment therefor has not 
been received ; that the rates charged were in effect at the time the services were 
rendered; and that such rates are not in excess of those charged the general 
public for similar services. 

529. Services for medical advisory board.—The chairman of a medical advisory 
board shall authorize such special examinations and laboratory tests as he may 
deem necessary and shall cause to be forwarded to the State procurement officer 
for payment the bill for such examinations and tests after affixing his approval. 
The bill or statement shall contain the following certificate by the person or 
laboratory rendering such services: 

I certify that the above bill is correct and just; that payment therefor has not 
been received ; that the rates charged were in effect at the time the services were 
rendered ; and that such rates are not in excess of those charged the general public 
for similar services. 


The waiver of compensation under paragraph 513 must be construed 
as relating only to the services ordinarily rendered by the board mem- 
ber or examining physician in person. Payments for laboratory ex- 
aminations and X-rays are authorized by paragraphs 528 and 529; and 
such payments are not precluded by the fact that the services may be 
procured from the examining physician whose services as such are re- 
quired to be without compensation, if said laboratory examinations 
and X-rays are furnished at scheduled rates based upon estimated 
costs. Accordingly, the question you submit is answered in the 
affirmative. 
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STATES—FEDERAL AID—INTEREST ON GRANTS 


The Federal Government’s right to income on funds granted to the State of Indiana 
under parts 1, 2, and 3, of title V of the Social Security Act, paid by deposi- 
tories to the State—whether by way of “interest” or “assessment”—is not 
defeated by the diversion of such income by State authorities to either a sink- 
ing fund or an insurance fund established by State statutes for the protection 
of State funds in various depositories. 


Comptroller General Warren to the Secretary of Labor, April 9, 1941: 
Your letter of March 12, 1941, is as follows: 


Your opinion is requested with respect to a matter which has been reported 
to me by the Chief of the Children’s Bureau of this Department. 

Funds granted to the State of Indiana pursuant to parts 1, 2, and 8 of title 
V of the Social Security Act (49 Stat. 620, 42 U. S. C. 301, et seq.) for the 
period beginning July 1, 1935, and ending June 30, 1939, were placed on deposit 
in depositories in that State in accordance with the provisions of State statutes 
known as the State Depository Acts of 1985 and 1987 (Ind. Acts 1935, c. 70, and 
Ind. Acts 1987, c. 8). 

Under the first act, which became effective July 1, 1935, provision was made 
for the creation of a “State sinking fund for public deposits.” This act regu- 
lated the rate of interest which could be charged on public funds placed on 
deposit in depositories in the State of Indiana and required the diversion into 
the sinking fund of all such interest until the sinking fund should amount to 
a required minimum fixed in the act. It provided also that when that minimum 
sum had been accumulated further interest earnings should be added by the 
depositories to the public funds placed on deposit. 

The Depository Act of 1937, which became effective February 10, 1937, repealed 
the Depository Act of 1935, created a new fund known as the “public deposits 
insurance fund,” and transferred the sinking fund, authorized by the earlier 
statute, to the insurance fund. This act provides for the maintenance of the 
insurance fund by “assessments” contributed by depositories receiving public 
funds for deposits. It provides also that when the insurance fund amounts to 
the required minimum fixed in the act, profits from the investment of the fund 
shall be distributed among the depositories according to the proportion of the 
assessments paid by each depository. This act specifically prohibits the pay- 
ment or receipt of interest on deposits of public funds. 

In accordance with the opinions of your office (1 Comp. Gen. 652, 3 Comp. 
Gen. 956, 14 Comp. Gen. 869, and the unpublished decision of March 10, 1989, 
A-96738) and the policy of this Department predicated thereon, the Chief of 
the Children’s Bureau demanded that the State officials account to the Federal 
Government for interest earned, and for assessments charged against deposi- 
tories, with respect to funds granted to the State of Indiana pursuant to the 
provisions of parts 1, 2, and 8 of title V of the Social Security Act. I am informed 
that the State officials have refused to pay to the Federal Government the 
amount of such interest and assessments for the period July 1, 1935, through 
June 30, 1939, claiming that such earnings and assessments are not to be 
regarded as interest on the ground that they benefited only the State insurance 
system for the protection of public funds. 

The matter has been referred to the Solicitor of this Department who has 
advised that in his opinion interest earned under the Depository Act of 1985 
on funds granted to the State under parts 1, 2, and 8 of title V of the Social 
Security Act should be accounted for by the State in accordance with the earlier 
decisions of your office referred to above. With respect to the assessments and 
profits authorized by the State Depository Act of 1987, the Solicitor of Labor 
advises that in his opinion there is such doubt that the matter should be sub- 
mitted to your office for decision. 

Accordingly, it is respectfully requested that you advise me: (1) Whether 
interest earned under the Indiana Depository Act of 1935 on funds granted to 
the State of Indiana under parts 1, 2, and 3 of title V of the Social Security 
Act should be paid to the United States in accordance with the decisions of your 
office relating to interest earned on grants-in-aid to the States; and (2) whether 
assessments and profits under the Indiana Depository Act of 1937, with respect 
to funds granted to the State pursuant to those provisions of the Social Se- 
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curity Act, should be paid to the United States in accordance with the decisions 
of your office. 

The Indiana State Depository Act of 1935 (Indiana Acts, 1935, 
c. 70), referred to in your letter, provides in part: 

Sxo. 22. Sinking Fund for Public Deposits. There is hereby created a separate 
State fund to be known as the “State sinking fund for public deposits,” the 
purpose of which shall be to secure the payment of all public funds deposited 
in any depository in the manner required by this act. The sinking fund shall 
be collected and maintained by the diversion of interest payments on public 
funds as provided herein, and by the collection and payment into it of all claims 
created under section 30 hereof and of all interest and other earnings of the 


sinking fund from whatever source. All collections and all payments made 
for the benefit of the sinking fund shall be paid into the state treasury. 


Section 24 of the said act provides that the “board for depositories” 
may fix the rate of interest to be paid on public funds by deposi- 
tories within limits of one-half of 1 percent and 2 percent per 
annum or, if not fixed by the board, the rate shall be the said mini- 
mum rate, and requires every depository of public funds to pay 
interest “on the minimum balance of public funds on deposit for 
each 1-month period during any 6 months’ period at any rate fixed 
by the board in accordance with the terms of this act [maximum 2 
percent; minimum one-half percent] or, if no rate has been fixed, 
at the rate prescribed herein [one-half percent].” 

Section 26 of the act provides for the diversion of all interest on 
public funds into the said sinking fund until the latter shall amount 
to $3,000,000, whereupon further interest shall be added to public 
funds on deposit; and whenever the sinking fund shall fall below 
$2,500,000, interest again shall be diverted to it until the fund again 
reaches $3,000,000. 

With respect to the period of time from July 1, 1935, to Febru- 
ary 10, 1937, when the said Indiana State Depository Act of 1935 
was in force, it seems clear that, in accordance with the uniform 
decisions of the accounting officers of the United States, some of 
which are cited in your letter, and in particular office decision of 
March 10, 1939, to you, relating to the particular funds here in- 
volved, all interest accruing on funds granted by the United States 
to the State of Indiana under parts 1, 2, and 3 of title V of the 
Social Security Act is interest accruing to the United States, the 
fact that it was diverted by the State authorities to a sinking fund 
for the protection of public funds being immaterial, insofar as the 
rights of the Federal Government are concerned. Accordingly, your 
first question is answered in the affirmative. 

The Indiana State Depository Law of 1937 (Indiana Acts, 1937, 
c. 8), repealed the said depository law of 1935 and provides (sec. 
16 (c)): 

No bank or trust company shall, directly or indirectly, by any device whatso- 


ever, pay any interest to any public officer on any deposit of public funds and 
no public officer shall take or receive any interest whatsoever on public funds. 
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Section 20 of the act is as follows: 


Public Deposits Insurance Fund. There is hereby created a separate State 
fund to be known as the “public deposits insurance fund” the purpose of which 
shall be to insure the safekeeping and prompt payment of all public funds 
deposited in any depository in the manner required by this act. Every deposi- 
tory shall pay the insurance fund the assessments provided for herein and 
conform to all lawful requirements of the board for depositories and the 
department of treasury. The insurance fund shall be maintained by the assess- 
ments payable by the depositories and by the collection and payment into it 
of all claims created under section 28 hereof and of all interest and other 
earnings of the insurance fund from whatsoever source. All collections and 
all payments for the benefit of the insurance fund shall be paid into the State 
treasury. The minimum reserve for losses of the insurance fund shall be three 
million dollars and the maximum reserve for losses shall not exceed ten per- 
cent of the average monthly deposits of public funds on deposit in depositories 
during any one month of the calendar year preceding a fixing of such maximum 
reserve. 


Sections 23 and 24 of the 1937 act provide that the “board for 
depositories” may fix the assessment rate to be paid on public funds 
by depositories within limits of one-half of 1 percent and 2 percent 
per annum or, if not fixed by the board, the rate shall be the said 
minimum rate, and require every depository of public funds to pay 
monthly assessments based on “the sum total of all the minimum 
balances of public funds on deposit in each and all accounts during 
the month * * *.” It is to be noted that the provisions of sec- 
tions 23 and 24 of the 1937 act, including the rate of payment, are 


very similar to the provisions of section 24 of the 1935 act, the chief 
difference being that the payments by depositories are designated in 
the 1937 act as assessments instead of as interest. 

In section 25 (c) of the 1937 act, it is provided in part: 


* * * The profits of the [insurance] fund for each biennial period re- 
maining after provision has been made for the reserve for losses, as required 
- or authorized herein, shall be distributed to the depositories which had public 
funds on deposit during the biennial period in which such profits were earned. 

Under both of the said Indiana statutes of 1935 and 1937, payments 
by depositories are based on the amount of public funds—including 
funds received from the United States—on deposit therein, such pay- 
ments under the 1935 statute being designated as interest and those 
under the 1937 statute being designated as assessments. The chief 
difference between the two statutes appears to be that under the 
1935 statute all such payments were applied for the direct benefit 
of the State, either as payments into the sinking fund or as addi- 
tions to public funds on deposit, whereas under the 1937 act only 
the net payments made to the insurance fund are applied for the 
direct benefit of the State, the excess payments, if any, being, in 
effect, returned to the depositories as “profits.” 

There is not apparent to this office any valid reason for dis- 
tinguishing between the payments made by depositories as interest 
under the 1935 statute and those made as assessments under the 
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1937 statute, inasmuch as they represent income or benefits to the 
State resulting from delay in using funds received from the United 
States for the specific purposes for which such funds are granted. 
The existence of such benefits is the basis of all prior decisions of 
this office holding States liable for interest on funds granted by 
the United States, and such decisions are equally applicable to the 
instant matter, in which the income from such funds is being devoted 
to purely State purposes. 

Therefore, in specific answer to your second question, you are ad- 
vised that there should be paid to the United States, or deducted 
from subsequent grants to the State, the net amount of assessments 
paid by depositories under the Indiana State Depository Act of 1937 
based on funds granted by the United States. In determining such 
net amount, there should be deducted from the total of such assess- 
ments such proportion of the “profits” distributed to the depositories 
as may be allocable to funds granted by the United States. 


(B-15515) 
PAY—ADDITIONAL—AIDES—NAVAL RESERVE OFFICERS 


A Naval Reserve officer while on active duty and serving as aide to a rear 
admiral is entitled to the same additional pay as that payable to an officer 
of the Regular Navy while so serving as aide. 


Assistant Comptroller General Elliott to the Secretary of the Navy, April 10, 
1941: 

There has been received your letter of March 11, 1941, with en- 
closures, requesting decision on the question whether Lt. J. Pierre 
Bernard, United States Naval Reserve, may be paid additional pay 
as aide to Rear Admiral George T. Pettengill, United States Navy, 
commandant, Navy Yard, Washington, D. C. 

By orders of the Chief of the Bureau of Navigation, dated Decem- 
ber 11, 1940, Lt. Jean Pierre Bernard, D-V(S), United States Naval 
Reserve, was directed, if found physically qualified, to proceed to 
Washington, D. C., and on December 15, 1940, report for active duty 
as aide to Rear Admiral G. T. Pettengill, commandant, Washington 
Navy Yard. Indorsements on the orders indicate that the reserve 
officer so reported and Rear Admiral Pettengill has stated that the 
duties performed by Lieutenant Bernard during the period December 
15 to December 31, 1940, “were strictly personal, confidential, and of a 
routine character as contrasted with general staff duty.” 

It has been held that an officer of the Regular Navy ordered to duty 
as aide to a rear admiral, commandant of a station, is entitled to 
additional pay as aide as provided by the act of May 13, 1908, 35 Stat. 
128, and section 1098 of the Revised Statutes, 18 Comp. Dec. 721, and 
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the question here presented is whether officers of the Naval Reserve, 
created by the act of June 25, 1938, 52 Stat. 1175, 34 U.S. C. 852, et seq., 
on active duty and otherwise entitled to pay, while acting as aides 
are entitled to the benefits that accrue to officers of the Regular Navy. 

Section 7 of the Naval Reserve Act of 1938, 34 U. S. C. 853e, 
provides, in part— 

Commissioned officers of the Naval Reserve * * * when employed on active 
duty or on training duty with pay or when employed in authorized travel to and 
from such duty shall be deemed to have been confirmed in grade and qualified 


for all general service and shall receive the pay and allowances, including longev- 
ity pay, as provided by law for the reserve forces of the United States, * * 


Section 3 of the act of June 10, 1922, 42 Stat. 627, 37 U. S. C. 7, pro- 
vides specific base or period pay for commissioned officers of the 
reserve forces who may be serving in grades corresponding to those of 
colonel to second lieutenant in the Army, together with increases for 
longevity as therein provided. The fact that there is no specific 
authority contained in the Naval Reserve Act of 1938, for the payment 
to officers of the Naval Reserve of additional pay while acting as aides 
is not necessarily conclusive upon their rights. Under section 1 of the 
Naval Reserve Act of 1938, 34 U. S. C. 853, the Naval Reserve is a 
component part of the United States Navy and recent decisions have 
held that the apparently restrictive language in section 7 of the act 
as to pay and allowances of commissioned officers thereof does not 
necessarily foreclose payments in otherwise proper cases of certain 
emoluments even though such payments be not specifically mentioned 
in the Naval Reserve Act. See decision B-3084, dated June 19, 1939, 
involving the pay of a rear admiral of the Naval Reserve, and decision 
B-13922, dated January 13, 1941, 20 Comp. Gen. 363. In the latter 
decision it was said, page 367: 

* * * The matter was heretofore considered in decision to you of June 19, 
1989, B-3084, with reference to the pay that might be allowed to a rear admiral of 
the Naval Reserve when on active or training duty. Obviously there was no 
purpose to deny to reserve officers such other allowances as would accrue to 
officers of the regular establishment of the same grade and length of service, 
and the provisions contained in section 301 of the Naval Reserve Act of 1938 that 
“All members of the Naval Reserve, when employed on active duty * * * 
shall be subject to the laws, regulations, and orders for the government of the 
Navy,” will support the granting of such allowances, when the requisite conditions 
exist, to officers of the Naval Reserve on active duty which accrue to officers of 
the same grade and length of service of the Regular Navy under appropriate 
laws and regulations, in addition to the allowances specifically provided for in 
section 14 of the Joint Service Pay Act of 1922, and in section 7 of the Naval 
Reserve Act of 1938, these specific provisions not being intended to deny such 
other allowances. 

Since under the specific terms of section 21 of the act of June 10, 
1922, 42 Stat. 633, there was no change made in existing laws or regu- 
lations in pursuance thereof governing the “additional pay for aides” 


and inasmuch as the selection by the Secretary of the Navy of a com- 
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missioned officer of the Naval Reserve to act as an aide to a rear 
admiral must be considered as evidence that the needs and require- 
ments of the service will be fulfilled in like manner as would the 
appointment of a commissioned officer of the Regular Navy, it is con- 
cluded that such reserve officer while so serving is entitled to the addi- 
tional pay therefor to the extent otherwise correct. See Bowditch v. 
United States, 60 Ct. Cls. 92. 


(B-15792) 


OATHS—AUTHORITY TO ADMINISTER—CHIEF CLERK OF FEDERAL 
SECURITY AGENCY 


The Chief Clerk of the Federal Security Agency is not a chief clerk of an 
executive department or of a bureau or office thereof within the meaning 
of 5 U. S. Code 19, which authorizes chief clerks of the “executive depart: 
ments and of the various bureaus and offices thereof in Washington * * 
to administer oaths of office to employees.” 


Comptroller General Warren to the Federal Security Administrator, April 10, 
1941: 


I have your letter of March 25, 1941, as follows: 


Chapter 1, section 19, title 5, U. S. Code, reads as follows: 

“The chief clerks of the several executive departments and of the various 
bureaus and offices thereof in Washington, District of Columbia, are author- 
ized and directed, on application and without compensation therefor, to 


administer oaths of office to employees required to be taken on their appointment 
or promotion.” 


Under the act of August 14, 1987 (50 Stat. 640), renewal of the oath of 


office is not required upon change of status in the same department or 
establishment. 


Can the Chief Clerk of the Federal Security Agency, an independent estab- 
lishment, be regarded as a chief clerk of an executive department for the 
purpose of administering the oath of office? If your answer is in the affirma- 
tive, it is assumed that the chief clerks of the various bureaus and offices 
of the Agency in Washington, D. C., also are authorized to administer the oath 


of office in Washington, D. ©. 

In construing section 8 of the act of August 24, 1912, a somewhat 
similar statute, which authorizes “chief clerks of the various execu- 
tive departments and bureaus” to administer oaths to travel expense 
accounts, it has been held by this office that independent establish- 
ments or agencies of the Government may be considered as within 
the term “executive departments and bureaus” as used in said act 
and that the chief clerks of said agencies are authorized to administer 
oaths under that act. The holding is based mainly on the fact that 
the word “bureaus” was apparently intended to refer to independent 
executive bureaus rather than to bureaus under executive depart- 
ments. See 3 Comp. Gen. 87; 6 id. 849; 15 id. 458. 
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The terms of the statute quoted in your letter, however, are not 
susceptible of the same construction. The language used is that 
“The chief clerks of the several executive departments and of the 
various bureaus and offices thereof” [italics supplied] are authorized 
and directed to administer the oaths provided for under that law. 
The authority under this law is clearly limited to chief clerks of 
the executive departments and of the bureaus and offices under such 
executive departments. Hence, unless the Federal Security Agency 
may be considered an executive department within the meaning of 
the law involved, the question you submit necessarily must be 
answered in the negative. 

Section 2, title V, U. S. Code, provides that “The word ‘depart- 
ment’ when used alone in this chapter * * * means one of the 
executive departments enumerated in the preceding section.” The 
preceding section (5 U.S. C. 1) provides that “The provisions of this 
chapter shall apply to the following executive departments:” and 
then enumerates the 10 executive departments. The section quoted in 
your letter is section 19 of that same chapter and would appear 
to be made applicable only to the said executive departments unless 
otherwise specifically provided by law. 

In an opinion of Attorney General Bonaparte under date of March 
29, 1907, 26 Op. Atty. Gen. 209, 211, it was said: 

The several titles mentioned in the foregoing section relate respectively in 
succession to each one of the several Departments therein mentioned. In a 
very large number of provisions of law, some of them included in the Revised 
Statutes, and some of them in acts of Congress subsequently approved, the 
terms “Department” or “Executive Department” are used, and, so far as I can 
ascertain, these terms invariably apply to one or more of the several executive 
departments mentioned in section 158, or included within the terms of that 
section by subsequent enactments, unless a different meaning is clearly and 
unmistakably indicated by the context. The proviso in the act of 1906 evidently 
was not intended to apply to the entire classified civil service, for, if it were, the 
words “in any of the Executive Departments” would be altogether superfluous. 
It is evident, therefore, that some portion of the classified civil service was to be 
excluded from its operation, and, in view of the circumstances hereinbefore 
enumerated, there would seem to be little, if any, room for doubt that only the 


subordinates of the several agencies of the Government enumerated in section 
158 as executive departments were to be included. 


The Federal Security Agency is an executive agency or an inde- 
pendent establishment of the Government but it is not an “executive 
department” within the meaning that term is usually understood, and 
clearly is not a bureau of an executive department. Accordingly, I 
have to advise that the chief clerk of the Federal Security Agency 
may not be regarded as a chief clerk of one of the several executive 
departments or of a bureau or office thereof within the meaning of 
section 19, title V, U. 8S. Code. 
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(B-15919) 


REPAIRS AND IMPROVEMENTS—PRIVATE PROPERTY—LOANED 
EQUIPMENT 


Where equipment is loaned to the Government for use in connection with a 
particular Government work, the appropriation for that work is available 
for repairs to such equipment to the extent necessary for the continued use 
of the equipment on that work, but such appropriation is not available for 
repairs to return the equipment in good condition after the use has terminated. 


Comptroller General Warren to the Director, Selective Service System, April 
10, 1941: 


I have your letter of March 31, 1941, as follows: 


In accordance with authority contained in subsection 5 of section 10 (a) of 
the Selective Training and Service Act of 1940, and paragraph 523f of the Selec- 
tive Service Regulations promulgated thereunder, various items of equipment 
have been loaned to the Selective Service System without any charge therefor 
by the owners. Continued use of borrowed equipment has been discouraged 
and in several instances national headquarters has specifically urged that items 
which have been borrowed be returned. 

The problem presented concerns items of equipment which have been borrowed 
and damaged, necessitating repairs, or which have received ordinary repairs 
necessary to keep such equipment in workable or usable condition, or which have 
been repaired to use in the first instance. 

The following are examples: 

1. The Indiana State headquarters requests instructions as to whether pay- 
ment is authorized of an invoice covering the cleaning, oiling, and adjusting 
of two typewriters at a cost of $7.50 each, which were damaged by water as a 
result of fire in the building housing the Lake County Local Board No. 6, 
East Chicago, Indiana. 

2. The Oklahoma State headquarters submitted an invoice covering repairs 
to a typewriter used by Local Board No. 2, Pittsburg County. It is stated that 
this is a borrowed machine which has been used by the local board since its 
inauguration and which they can probably continue to use so long as there is 
need of it. 

3. The Texas State headquarters has submitted a copy of an invoice covering 
repairs to a borrowed filing cabinet and table used by the Hill County Local 
Board, Hillsboro, Texas. 

In view of the doubt as to whether any or all of the type of charges shown 
above are authorized for payment from funds appropriated for the Selective 
Service System, your decision in the matter is requested. 


It is the established rule that where equipment is loaned for use 
in connection with a particular Government work the appropriation 
for that work is available for repairs to such equipment to the extent 
that such repairs are necessary for the continued use of the equip- 
ment on that work but that such appropriation is not available for 
repairs after the use has terminated and for the purpose of returning 
the equipment in good condition. 3 Comp. Dec. 196; 13 id. 279; 17 
id. 353; 5 Comp. Gen. 162; A-64684, October 3, 1935. 

On the assumption that the repairs in the three cases cited by 
you were necessary for the continued use of the equipment for the 
purposes of the Selective Service System, the funds appropriated for 
the operation and maintenance of that system, act of October 8, 
1940, 54 Stat. 970, will be considered available for such repairs. 


405635"—41——-41 
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(A-59097), (B-13101) 


CLAIMS OF UNITED STATES NATIONALS AGAINST FUNDS 
COLLECTED FROM OTHER NATIONS 


The Secretary of State has the authority and duty finally to determine the 
amount payable on the claim of a national of this country from a fund 
collected through international arbitration and the Treasury Depart- 
ment has the ministerial function of paying the amounts certified by 
the Secretary of State, but where, by reason of assignments, etc., 
payments are proposed to others than the beneficiaries certified by 
the Secretary of State, the matter involves doubtful questions of law and 
fact for determination by the General Accounting Office. 

Where, in connection with a claim of a national of this country for an amount 
chargeable to a fund collected through international arbitration, the Sec- 
retary of State has certified an award to a person other than the one who 
originally suffered the damage or loss, the documentary evidence of the 
derivation of title (assignment, letters testamentary, etc.) should accompany 
the certificates and vouchers submitted to the General Accounting Office. 


Comptroller General Warren to the Secretary of the Treasury, April 11, 1941: 


There has been further considered the matter involved in your 
letter of February 17, 1941, as follows: 


Reference is made to your letter of November 28, 1940, relative to notices of 
exception previously transmitted by the Audit Division of your office to the 
account of G. F. Allen for the following vouchers: 


D. 0. Bureau 
Voucher | Voucher 


Merrill G. Hastings, Stanwood K. Bolton, assignees of 5 Jan. 1938, 
j. Gooner Turner Co. 
M G. Hastings and Stanwood K. Bolton, assignees Aug. 1938. 


of J. opree Turner Co. 
Merrill G. Hastings and ow K. Bolton, assignees July 1939. 


of J. ageoeet Turner Co. 
Robert Barko, assignee of Christo G. Pirocaco ; July 1939. 
Robert Barko, am a Christo G. Pirocaco, for the : July 1939. 
benefit of Ray B 
161557 Bronistawa Dudzianka, assignee of Christo G. | 1,300.00 | July 1939. 


It is noted that the audit action by your office with respect to payments 
made to Merrill G. Hastings and Stanwood K. Bolton as assignees of J. 
Spencer Turner Co. will be revised by reason of the fact that such assignees 
7 specifically designated for payment in the certificate of the Secretary 
of State. 

Your letter also states that with respect to payments to the assignees of 
Christo G. Pirocaco, in which cases the changes in beneficiaries resulted from 
assignments made after the certificate of the Secretary of State had been 
issued, it will be necessary to refer such matters to the Secretary of State for 
further consideration. 

This Department has taken up with the State Department the question of 
the construction of the act of February 27, 1896, 29 Stat. 82 (U. S. C., title 81, 
sec. 547), referred to in your letter under acknowledgment, and the adminis- 
trative problem arising from the interpretation placed upon such act by your 
office. I am enclosing herewith a copy of a letter dated January 28, 1941, 
addressed to this Department from the Secretary of State in which he ex- 
presses the opinion that, under the language of such act, the recognition of the 
rights of successors in interest in awards certified by him to this Department 
for payment need not be reflected in new certificates issued by the State De- 
partment. It is further pointed out that considerable administrative difficulties 
would be involved in adopting the procedure suggested in your letter. 

This Department concurs in the views expressed in the letter of the Secretary 
of State, and therefore requests that the question of changing interests in such 
awards be again reviewed and considered by your office. If you feel that 
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it would be helpful that a conference be arranged between representatives of 
your office and of the State and Treasury Departments with a view to giving 
further consideration to such problems, this Department will be glad to attend. 


The letter from the Secretary of State, of which you enclose a 
copy, is as follows: 


I have received your letter of December 27, 1940, requesting the Depart- 
ment’s views regarding notices of exception transmitted by the Audit Division 
of the General Accounting Office with respect to certain payments made by 
your Department to the assignees of Christo G. Pirocaco, in whose behalf 
the Secretary of State has issued a certificate in satisfaction of his claim 
against the Turkish Government. 

In the Comptroller General’s letter of November 28, 1940, a copy of which 
was transmitted with your letter under acknowledgment, the position is taken 
that the pertinent provisions of the act of February 27, 1896 (29 Stat. 28, 32), 
quoted below, do not authorize your Department “to make payments to per- 
sons other than those found by the Secretary of State to be entitled thereto” 
and that “where a change of beneficiary appears required due to an assignment 
after the certificate of the Secretary of State has issued, the matter would 
appear to be for return to the Secretary of State for further consideration.” 

The pertinent provisions of the act of 1896 read as follows: 

“Hereafter all moneys received by the Secretary of State from foreign gov- 
ernments and other sources, in trust for citizens of the United States or others, 
shall be deposited and covered into the Treasury. 

“The Secretary of State shall determine the amounts due claimants, re 
spectively, from each of such trust funds, and certify the same to the Secretary 
of the Treasury, who shall, upon the presentation of the certificates of the 
Secretary of State, pay the amounts so found to be due. 

“Each of the trust funds covered into the Treasury as aforesaid is hereby 
appropriated for the payment to the ascertained beneficiaries thereof of the 
certificates herein provided for.” 

When the Secretary of State has issued a certificate under the act just 
quoted he has done all that he is required to do. It is not believed that Con- 
gress intended that the Secretary’s jurisdiction should follow the certificates, to 
the exclusion of other competent authorities, in determining legal rights such as, 
for instance, those of successors in interest. 

In the claim of the United States on behalf of the Heirs and Assigns of 
John Celestin Landreau vy. Peru, arbitrated under a protocol of May 21, 1921, 
an award having been rendered in favor of the plaintiffs, the Secretary of 
State informed your Department on July 2, 1925 that— 

“For the reasons mentioned in a memorandum from the Solicitor’s office of 
this Department, dated June 15, 1925, a copy of which is enclosed for your 
information, I have executed and am enclosing my certificate for $91,877.60 in 
favor of ‘The Heirs or Assigns of John Celestin Landreau’.” 

In the communication just mentioned it was pointed out that “the proper 
ascertainment of the distributees as among the heirs and assignees really calls 
for the exercise of a judicial function by a court which can exercise all the 
powers of a tribunal, as by summoning witnesses, quieting adverse interests, 
et cetera.” After the receipt of the certificate, the Secretary of the Treasury 
filed in the Supreme Court of the District of Columbia a bill of interpleader 
representing to the court that the Secretary of State had informed him of 
the latter’s inability to determine the rights and equities of the respective 
claimants to the award, because of numerous assignments and reassignments, 
and because of the lack of authority to compel the attendance or testimony of 
witnesses. The Secretary of the Treasury having represented his own inability 
to determine such rights, the court decided who should share in the award. 
See Andrew W. Mellon, Secretary of the Treasury v. J. Horace Harding et al., 
Equity Suit No. 45,867. 

In the claim just discussed the Secretary of State refrained, for the reasons 
mentioned, from considering the validity of even primary rights of particular 
individuals. No new certificates were required from, or issued by, this Depart- 
ment to the persons whose claims were judicially determined. 

On August 16, 1912, Mr. Knox, Secretary of State, made an order regarding 
the distribution of an award rendered in the Alsop claim under a protocol of 
December 1, 1909, between the United States and Chile. After finding that certain 
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persons as represented by their estates were “the claimants in this case within the 
meaning of said statute [act of 1896], and are entitled to share in the award,” 
he allowed “as a matter of grace” [italics inserted] certain sums to persons having 
“orders on or assignments of their [the claimants’] interest” (Distribution of 
Alsop Award by the Secretary of State, Washington, 1912, page 5). However, 
he dismissed requests for payment by certain persons “none of whom, in making 
these claims, appear before me as claimants within the meaning of the statute” 
(Ibid., page 6). The Secretary of State held that a person who was not a “claim- 
ant” had no right to obtain a certificate under the act of 1896 and that the allow- 
ance of claims of assignees of the award was ‘as a matter of grace.” 

The order of the Secretary of State was based on an opinion of J. Reuben 
Clark, Solicitor for the Department of State (Jbid., pages 7-85). 

In discussing the question of the extent of the jurisdiction of the Secretary of 
State under the act of 1896 Mr. Clark stated: 

“A study of the statute makes it clear that the whole question of the extent 
of the jurisdiction conferred by this law upon the Secretary of State depends upon 
the meaning and interpretation to be given to the word ‘claimants’ as used 
therein—the question being, What persons or classes of persons are to be held as 
covered by it? 

“It must, in the first place, be said that an examination of this question makes 
it quite evident that, under the cases, the persons who have interests in any such 
fund as this may be readily classified in two groups: (1) Those having initial 
or primary rights, that is, those who have rights by reason of having suffered the 
injury at the hands of the foreign government, who will, under normal conditions 
be those for whom this Government intervenes; and (2) those who have sec- 
ondary or derivative rights, that is, rights arising either by operation of law or 
out of transactions between themselves and the persons having the primordial 
rights. These will be such rights, for example, as result from inheritance, assign- 
ments, bargain and sale, etc. 

“Does the term ‘claimant,’ as used in this statute, include one or both of these 
general classes? 

“It may, in the first place, be observed that the term ‘claimant’ has in inter- 
national reclamations, so far as diplomatic discussion is concerned, a perfectly 
definite meaning, that is, the person who has been injured and for whom the gov- 
ernment intervenes. It has in such connection become a term of art. This is so 
eons as to ieee no ween citation of any 

+ x 


Dass the oa using the term in ted iad with municipal law, alter the 
primary meaning of the word? 

“On this branch of the inquiry it may first be observed that the courts in dealing 
with international claims have themselves more or less uniformly used the 
term to designate those having the primordial interest, that is, those who suf- 
fered the injury. 


. ” . * o . 

“It seems, therefore, clear from what thes gone before that the term ‘claimant’ 
is, in international affairs, used both by the executive and the courts primarily 
to indicate those having the primordia] interest in the claim; i. e., those who suf- 
fered the injury at the hands of the foreign government. This being true, the 
Secretary’s jurisdiction under the Statute of 1896 would, as far as the use of 
this term is concerned, appear to be confined to determining who those are who 
suffered the direct injury at the hands of the foreign government, and the 
amounts respectively due them in adjustment of such injury” (Jbdid., pp. 37-39). 

In the claim of The United States of America on behalf of J. Spencer Turner 
Company v. The Republic of Turkey, referred to in the above-mentioned letter of 
the Comptroller General (American-Turkish Claims Settlement, Opinions and 
Report by Nielsen, 1987, page 454), after certificate No. 2742 of August 12, 1937, 
had been issued by the Secretary of State naming the company as the awardee, 
your Department informed this Department in a letter of December 9, 1937, 
that prior to the issuance of the certificate Merrill G. Hastings and Stanwood K. 
Bolton had succeeded as assignees to the interest of the company. In trans- 
mitting on December 27, 1987, a new certificate, No. 2749, dated December 16, 
1987, in favor of the assignees, this Department did not intend to imply that you 
were required to refer back to its a in which derivative rights were claimed. 
This Department may recognize rights of assignees or those acquired by operation 
of law when they are peomaht to its attention prior to the issuance of certificates. 
The fact that your Department had returned with the above-mentioned letter 





DECISIONS OF THE COMPTROLLER GENERAL 621 


of December 9, 1937, the old certificate and had suggested the issuance of a new 
one prompted this Department’s compliance with the suggestion. But we did 
not presume to decide the extent of the authority of your Department or to pre- 
clude it from recognizing such derivative rights as were not passed upon at the 
time the certificate was issued. 

The absence of any express statutory provision authorizing recognition of as- 
signments does not necessarily amount to a direction that they shall not be recog- 
nized. In the Landreau case referred to above, your Department made payment 
without certificates from the Secretary of State, to the persons found by the court 
to be entitled to receive payment. Subject to what has been stated above, it is not 
perceived why you should not make payment to persons whom you find to be right- 
fully entitled, by operation of law or by assignment, to succeed to the interests 
of the claimant to whom a certificate has been issued by the Secretary of State. 
That certificate determines the primary right and the issuance of it would seem 
of the claimant to whom a certificate has been issued by the Secretary of State. 
to be as far as the law requires the Secretary of State to go in the matter of 
distribution. 

From an administrative point of view, it would seem to be preferable, after 
the issuance of a certificate by the Secretary of State, that the matter of pay- 
ment be dealt with by one rather than two executive agencies, and that, in the 
absence of language in the act of 1896 requiring you to refer back to this Depart- 
ment the question of derivative rights, this matter be entrusted to you. It is 
obvious that, unless clearly required by the act of 1896, such additional delays and 
correspondence as would necessarily be involved if you were to refer cases back 
to this Department should be avoided. 


For many years, both prior to and since the enactment of February 
27, 1896, quoted in the Secretary’s letter, it has been recognized that 
the Secretary of State has the authority and duty finally to determine 
the amount payable on the claim of a national of this country, from 
a fund collected through international arbitration. Pursuant to that 
view, the Secretary’s formal certification of such a claim regularly 
has been accepted as a sufficient foundation, without more, to war- 
rant a disbursement from a trust fund such as that now in question, 
and it was that thought, also, which prompted the suggestion made 
in my letter of November 28, 1940, that the Secretary’s certificate to 
Christo G. Pirocaco and said claimant’s assignments to Robert Barko 
and Bronistawa Dudzianka, be returned to the Secretary of State for 
the issuance of new certificates in the names of the assignees, before 
credit properly could be allowed for the payments made to them. 

The Secretary of State in the letter quoted, supra, now has indi- 
cated his view that the functions of his office under the 1896 statute 
do not necessarily go to such length, and that his exclusive juris- 
diction is confined to recognition of the particular claim against the 
fund collected from the foreign power, or, at least, that such juris- 
diction ends with the issuance of a certificate to the party entitled 
at the time of the award. That conclusion finds some support in court 
decisions, both prior and subsequent to the enactment of the act of 
1896, in which were considered questions concerning the title to claims 
against a foreign government which had become subject to other 
ownership, or adverse interests, arising out of descent, assignments, 
liens, bankruptcy, and the like, the courts holding that, while the ad- 
ministrative award is conclusive as to the foreign government’s lia- 
bility, “it concluded no more than its own correctness”—leaving for 
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adjudication otherwise the rights of the real parties in interest, or 
the true owners of the claims. Thus, as it was said by Mr. Justice 
Story, in the early, and leading, case of Comegys v. Vasse (1828) 1 
Pet. 193, 212: 


It has been justly remarked, in the opinion of the learned Judge who decided 
this cause in the circuit court; that it does not appear, from the statement 
of facts, who were the persons who presented or litigated the claim before the 
board of commissioners; nor whether Vasse himself was before the board; nor 
who were the parties to whom, or for whose benefit, the award was made. We 
do not think that the fact is material, upon the view which we take of the 
authority and duties of the commissioners. The object of the treaty was to 
invest the commissioners with full power and authority to receive, examine, and 
decide upon the amount and validity of the asserted claims upon Spain, for 
damages and injuries. Their decision, within the scope of this authority, is 
conclusive and final. If they pronounce the claim valid or invalid, if they 
ascertain the amount, their award in the premises is not reexaminable. The 
parties must abide by it, as the decree of a competent tribunal of exclusive 
jurisdiction. A rejected claim cannot be brought again under review, in any 
judicial tribunal; an amount once fixed, is a final ascertainment of the damages 
or injury. This is the obvious purport of the language of the treaty. But it 
does not necessarily or naturally follow, that this authority, so delegated, 
includes the authority to adjust all conflicting rights of different citizens to 
the fund so awarded. The commissioners are to look to the original claim 
for damages and injuries against Spain itself, and it is wholly immaterial for 
this purpose, upon whom it may, in the intermediate time, have devolved; or 
who was the original legal, as contradistinguished from the equitable owner 
provided he was an American citizen. If the claim was to be allowed as 
against Spain, the present ownership of it, whether in assignees or personal 
representatives, of bona fide purchasers, was not necessary to be ascertained 
in order to exercise their functions in the fullest manner. Nor could they be 
presumed to possess the means of exercising such a broader jurisdiction, with 
due justice and effect. They had no authority to compel parties, asserting 
conflicting interests, to appear and litigate before them, nor to summon wit- 
nesses to establish or repel such interests; and under such circumstances, it 
cannot be presumed, that it was the intention of either government, to clothe 
them with an authority so summary and conclusive, with means so little adapted 
to the attainment of the ends of a substantial justice. The validity and 
amount of the claim being once ascertained by their award, the fund might well 
be permitted to pass into the hands of any claimant; and his own rights, as 
well as those of all others, who asserted a title to the fund, be left to the 
ordinary course of judicial proceedings in the established Courts, where redress 
could be administered according to the nature and extent of the rights or 
equities of all the parties. We are therefore of opinion, that the award 
of the commissioners, in whatever form made, presents no bar to the action, 
if the plaintiff is entitled to the money awarded by the commissioners. * * * 


To the same effect is the opinion of Mr. Justice Holmes, in Heard v. 
Sturgis, 16 N. E. 487, 440, as follows: 


It is settled that the adjudication of the commissioners is not conclusive 
between the parties. That adjudication only decides upon the amount and 
validity of the claim as against the United States, sets apart and identifies 
the fund for the benefit of whoever ultimately may prove entitled to it, under 
the proper construction of the statute, and leaves the rights of all persons 
claiming to be entitled to the sum awarded to the ordinary course of proceeding 
> the omeree are. Leonard y. Nye, 125 Mass. 455, 466; Comegys v. 
asse, e . . e court of commissioners ha 
on this view of the law. * * * he eT tc 


See the same case, on appeal, Williams v. Heard, 140 U. S. 529; also, 
Sheppard v. Taylor (1831) 5 Pet. 675; Frevall v. Bache (1840) 14 
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Pet. 95; Gill v. Oliver (1850) 11 How. 529, 550; Judson v. Corcoran 
(1885) 17 How. 612; Lewis v. Bell (1885) 17 How. 616; Bachman v. 
Lawson (1884) 109 U.S. 659; Bayard v. White (1888) 127 U. S. 246; 
and Boynton v. Blaine (1891) 139 U. 8S. 306. 

Notwithstanding the specific language of the enactment of 1896, 
quoted above, the courts have rejected the contention that the rule 
of the earlier cases was changed thereby. In Mellon v. Orinoco Iron 
Co. (1924), 266 U. S. 121, involving a suit of an equitable lienor 
against a fund awarded to another by the Secretary of State under 
the act of 1896, the court allowed the claim of the equitable lienor as 
against (1) the contention of the Secretary of the Treasury that, 
under the statute, his was a ministerial duty “to carry out the behest 
of the Secretary of State, who is charged by law with determining 
who the proper claimants are, * * *” as well as (2) the dissent- 
ing opinion in the lower court (296 Fed. 965, 972) that, under the 
1896 act, payment was due only to the party certified by the Secre- 
tary of State. See, also, McCormack v. Harrah (D. C. App. 1981), 
51 F. (2d) 316, and a recent case under a statute explicitly sanction- 
ing payments to assignees, American-Mewican Miwed Claims Bureau, 
Ine. v. Morgenthau (D. C. 1939), 26 F. Supp. 904. 

There appears to be nothing in such court decisions, however, nor 
in the act of 1896, authorizing, or even tending to support, a conclu- 
sion to the effect that in such cases where payment cannot be made to 
the beneficiary named in the certificate of the Secretary of State, 
the Secretary of the Treasury, or the Treasury Department, is vested 
with power or authority to adjudicate such claims or to determine 
the proper parties entitled to payment. The function of the Treas- 
ury under the act of 1896 is clearly ministerial, only—to pay the 
amounts appearing in certificates of the Secretary of State. Mellon 
v. Orinoco Iron Co., 266 U.S. 121. 

It may be concluded from the foregoing that the certification of 
the Secretary of State is both necessary and controlling as to the 
identity of the original claimant and the amount due upon his claim. 
Vouchers evidencing such payments to the persons named in the 
awards are entitled to credit in the disbursing officer’s accounts, 
when the certificates are filed with the vouchers (or, in the case of 
subsequent installment payments, when they contain reference to 
the prior payments made). Where, as in the case of the first three 
vouchers listed in your letter, the award is certified by the Secretary 
of State to a person other than the one who originally suffered the 
damage or loss, the documentary evidence of the derivation of his 
title (assignment, letters testamentary, etc.) should accompany the 
certificates and the vouchers, as indicated in my letter of November 
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28, 1940. Such evidence appearing with the three vouchers to the 
assignees of the J. Spencer Turner Co., credit for those disburse- 
ments has been allowed in the audit. 

In the remaining cases, payment was made to certain assignees 
of Christo G. Pirocaco, the claimant who was named in the award of 
the Secretary of State. As, upon examination here, the evidence 
submitted appears adequately to establish the assignees’ claims, and 
as, in any event, the Secretary of State appears now to have ap- 
proved the payments, credit for the remaining payments likewise 
will be allowed, and, if otherwise correct, for any other payments 
currently due under the same assignments. However, it would seem 
obvious that any such payments to others than the beneficiaries 
named in the certificates of the Secretary of State involve doubtful 
questions of law as well as fact, and that a disbursing officer is 
neither expected nor authorized to make such payment. General 
Regulations 50, 5 Comp. Gen. 1058. Accordingly, any such claims 
hereafter presented for payment should be forwarded to this office, 
with the Secretary’s certificates, for development of the necessary 
evidence of title and settlement as claims, as required by section 236, 
Revised Statutes, as amended, 31 U. S. C. 71. 


(B-15758) 


FEES—PASSPORTS—REFUNDS 


The wife of a Government officer who paid a passport fee in connection with 
a journey to joint her husband is entitled to a refund of the amount paid 
even though she did not state that she was related to a Government officer 
in her application for passport as provided by the statute under which 
she is exempted from the payment of the fee. 


Comptroller General Warren to the Secretary of State, April 11, 1941: 


I have your letter of March 24, 1941 (130-Alger, Nancy Hooper), 
as follows: 








This Department has been consulted by Mr. Richard W. Alger concerning 
the possibility of a refund of the passport fee of nine dollars paid by his wife, 
Nancy Hooper Alger, in connection with the issue to her of passport No. 
672059 on September 26, 1940, inasmuch as Mrs. Alger appears to have been 
entitled to a passport without the payment of passport fee under the provi- 
sions of section 214 of title 22 of the United States Code, since she was pro- 
ceeding to Panama to join her husband, an employee of this Department assigned 
to Panama as Supervisor of Construction. 

It appears that there was referred to your office a similar claim on behalf 
of Mrs. Louise Patrick Robinson, her claim number being 0826973. This 
Department is in possession of a copy of a letter dated June 28, 1939, addressed 
to Mrs. Robinson, in which it is stated that her claim was disallowed since 
she did not present evidence to the issuing officer to show that she was entitled 
to a passport without charge. It was stated in that letter that refund of fees 
such as here involved is authorized only if improperly collected as a result of 
the fault or negligence of officers or employees of the United States. 

The Department is of the opinion that section 1 of the act of June 4, 1920, 
while it may state that the fact of employment by the Government or relation- 
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ship to a Government officer or employee should be stated in the application for 
a passport, does not preclude the return of the passport fee. Section 3 of the 
act of July 3, 1926, has relation to the return of a fee erroneously collected. 
It does not go into the question of who made the error, but provides that 
whenever a fee is erroneously charged and paid for the issue of a passport to 
a person who is exempted from the payment of the passport fee, the Depart- 
ment of State is authorized to refund such fee. 

The Department would appreciate being advised whether you consider that 
the refund of fees collected from persons entitled to receive passports without 
fee is to be restricted to those cases in which the applicant stated in his 
application or as a part of such application facts which would enable the issuing 
officer to perceive him to be entitled to a passport without fee. The Depart- 
ment is of the opinion that the interpretation of the law in this manner would 
operate harshly against many persons who are entitled ot receive passports 
without fee but who are not familiar with the law in the matter and conse- 
quently do not state facts in their applications which would enable the Depart- 
ment to know of their official status. 

With regard to the case of Mrs, Alger it may be stated that in her passport 
application of September 23, 1940, she stated that she desired a passport to 
enable her to join her husband. The latter was then and is now an employee 
of this Department assigned to Panama and had been issued a passport on 
August 30, 1940. In the light of these facts and if you consider that Mrs. 
Alger is not entitled to a refund of the passport fee merely on the ground that 
it was erroneously charged and paid the Department would be pleased to be 
advised whether it should not be charged with knowledge of the fact that 
she was the wife of an officer of the United States assigned abroad on official 
business and desired to use the passport in joining her husband at the place 
of his official assignment. 


Section 1 of the act of June 4, 1920, 41 Stat. 750, provides: 


From and after the 1st day of July 1920, there shall be collected and paid into 
the Treasury of the United States quarterly a fee of $1 for executing each applica- 
tion for a passport and $9 for each passport issued to a citizen or person owing 
allegiance to or entitled to the protection of the United States: Provided, That 
nothing herein contained shall be construed to limit the right of the Secretary of 
State by regulation to authorize the retention by State officials of the fee of $1 
for executing an application for a passport: And provided further, That no 
fee shall be collected for passports issued to officers or employees of the United 
States proceeding abroad in the discharge of their official duties, or to members 
of their immediate families, or to seamen, or to widows, children, parents, 
brothers, and sisters of American soldiers, sailors, or marines, buried abroad 
whose journey is undertaken for the purpose and with the intent of visiting 
the graves of such soldiers, sailors, or marines, which facts shall be made a 
part of the application for the passport. 


Section 3 of the act of July 3, 1926, 44 Stat. 887, provides: 

That whenever a fee is erroneously charged and paid for the issue of a pass- 
port to a person who is exempted from the payment of such a fee by section 1 
of “An act making appropriations for the Diplomatic and Consular Service for 
the fiscal year ending June 30, 1921,” approved June 4, 1920 (Forty-first Statutes, 
page 750), the Department of State is hereby authorized to refund to the person 


who paid such fee the amount thereof, and the money for that purpose is hereby 
authorized to be appropriated. 


The general rule relating to refund of fees collected for visas is that 
a refund is authorized only if improperly collected as the result of the 
fault or negligence of the officer or employee of the Government. See 
19 Comp. Gen. 590, and cases therein cited. 

In the two cases cited in your submission it appears that irrespec- 
tive of whether the collection of unauthorized fees may or may not 
have been the fault of the officer, the services rendered would have 
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been the same in any event, the only difference being the collection of 
the fee which would not otherwise have been required in such circum- 
stances. Accordingly, I have to advise that the general rule above 
cited is not for application in these two cases and that the fee paid 
may be refunded in the Alger case upon evidence that the passport 
should have been issued without the collection of the fee. 16 Comp. 
Gen. 363. The Robinson case will be given further consideration by 
this office upon submission by the claimant of a request for review. 


(B-15940) 


APPOINTMENTS—EXCESS OF GRADE MINIMUM—TRANSFER TO 
NATIONAL DEFENSE POSITION 


The rule that transfers, reappointments, or reinstatements need not be regarded 
as new appointments within the meaning of rule 6, section 6, of the Classi- 
fication Act of 1923, which provides that “all new appointments shall be 
made at the minimum rate of the appropriate grade or class,” is applicable 
to a transfer or reappointment to a national-defense position in accordance 
with the terms of Executive Order No. 8458, dated June 27, 1940. 


Comptroller General Warren to the Secretary of War, April 11, 1941: 
I have your letter of April 3, 1941, as follows: 


The Department has recently appointed a person in grade CAF-11 at $4,000 
per annum, under the provisions of Executive Order No. 8458 of June 27, 1940. 
The preson was previously employed in the Public Works Administration at a 
salary of $4,000 per annum, and there was no break in service between his ter- 
mination with the Public Works Administration and his appointment in the 
Department. 

An opinion is requested as to whether or not the Department may legally pay 
the person at the rate of $4,000 per annum, which is above the entrance rate of 
the grade. 


Executive Order No. 8458, dated June 27, 1940, as amended by 
Executive Order No. 8532, dated September 4, 1940, reads as follows: 


1. The Civil Service Commission shall establish a replacement list of employees 
who do not possess a competitive civil-service status, who bave been involun- 
tarily separated from the Federal service, with good records, on or after June 
30, 1939, and who have had at least six months of Government service imme- 
diately prior to separation; such list to be used for temporary appointments to 
national-defense positions for terms not extending beyond the duration of the 
national-defense program. 

2. The Commission shall determine what positions are national-defense posi- 
tions, and shall prescribe such regulations as may be necessary to effectuate the 
provisions of this order. Such regulations shall, among other things (a) pre- 
scribe the conditions of entry on such list, including the passing of noncompeti- 
tive tests of fitness and character investigations; (b) formulate the plan by 
which certifications from such list are to be made; and (c) provide opportunity 
for the use of such list in their discretion by agencies having national-defense 
positions. 

8. Persons appointed from such list shall not acquire a competitive civil-service 
status by virtue of such appointment. 


This office has held in a number of decisions that transfers, reap- 
pointments, or reinstatements in the same or different departments or 
establishments of the Government need not be regarded as new ap- 
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pointments within the meaning of rule 6 of section 6 of the Classifica- 
tion Act of 1923, 42 Stat. 1490, which provides that “all new appoint- 
ments shall be made at the minimum rate of the appropriate grade or 
class thereof,” the effect being that loss of salary is not necessarily 
required upon personnel adjustments either in the same or different 
departments or establishments of the Government. An exception to 
this rule has been recognized where an employee goes from a position 
not subject to the average provision to a position subject to the average 
provision, in which event the employee may not be paid at a rate above 
the minimum salary rate of his grade which would cause the average 
to be exceeded, or if already exceeded, which would cause the average 
to be exceeded to a greater extent. See 9 Comp. Gen. 80; 13 id, 222; 
15 id. 102; 17 id. 1061; 19 id. 20; id. 763; 20 id. 17; id. 318; decision of 
March 31, 1941, B~15676, 20 Comp. Gen. 579. 

There appears nothing in Executive Order No. 8458, as amended, to 
preclude application of this general rule in the instant case— the terms 
of section 2 of the Executive order not vesting in the Civil Service 
Commission any authority to provide any condition as to the initial 
salary rate upon reappointment under the terms of the order. 

You are advised, therefore, that, under the general rule above stated, 
the employee legally may be paid the initial salary rate of $4,000 per 
annum in grade CAF-11, if such payment is not precluded by the 
average provision. 


(B-15568) 


TRANSPORTATION—LAND GRANT—MILITARY PERSONNEL ON 
SELECTIVE SERVICE SYSTEM DUTIES 


Travel of military personnel in connection with the functioning of the Selective 
Service System, whether performed under orders issued by the War Depart- 
ment or by the Director of the Selective Service System, and whether 
chargeable to “Selective Service Appropriations” or to “Selective Service 
Appropriations transferred to the War Department,” may be considered 
military in character in the absence of anything to show otherwise, and 
charges for such travel are subject to appropriate deduction for land grant. 


Assistant Comptroller General Elliott to the Secretary of War, April 12, 1941: 
Your letter dated March 13, 1941, is as follows: 


It has come to my attention that notwithstanding your decision of November 
25, 1940, B-13422, certain rail carriers have raised a question as to whether land- 
grant deduction is authorized under the provisions of section 821, part II, title 
III of the Transportation Act of 1940 (Public No, 785, approved September 18, 
1940), for travel of military personnel on duty in connection with Selective 
Service chargeable to either Selective Service Appropriations or Selective Serv- 
ice Appropriations transferred to the War Department. 

It is, therefore, requested that decision be rendered on the question whether 
travel of military personnel in connection with the Selective Service is travel 
on official duty within the meaning of section 821 of the Transportation Act of 
1940, supra, so as to entitle the Government to land-grant deductions in the 
following cases: 
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a. Where military personnel travel is performed under competent orders 
issued by the Director of Selective Service System, or his duly iano rep- 
resentative, on transportation requests chargeable to Selective Service 
capeggtetions. 

b. ere military personnel travel is performed under competent milita 
orders issued by the War Department in connection with Selective Bervice 


activities on transportation requests ble to Selecti rvi 5 
tions transferred to the War a ve Service Apyeepeta 


The decision of November 25, 1940, pertains to deductions for land 
grant in connection with the transportation of property of the United 


States in the light of provisions of the cited statute in pertinent 
part as follows: 

* * * the full applicable commercial rates * * * or charges shall be 
paid for transportation * * * of any * * * property for the United 
States, or on its behalf, except that the foregoing provision shall not apply to 


the transportation of military or naval property of the United States moving for 
military or naval and not for civil use * * *, 


In this connection there was considered the question whether land- 
grant deductions would continue to apply “with respect to property 
of the Selective Service System turned over to the War Department 
for shipment” and as to such transportation the decision sets forth: 


* * * the Selective Training and Service Act of 1940, Public No. 783, 
approved September 16, 1940, declared it to be “imperative to increase and train 
the personnel of the armed forces of the United States” and with a view to 
meeting the necessity, so recognized as existing, authorized the President, in 
section 10, to create and establish a Selective Service System and to obtain by 
purchase, loan, or gift, such equipment and supplies for the Selective Service 
System as he might deem necessary to carry out the provisions of said act. 
Assuming, therefore, that the transportation of property of the Selective Service 
System is directed to the accomplishment of the purposes of the Selective Train- 
ing and Service Act of 1940, it is apparent that the purpose of the transporta- 
tion so undertaken is military rather than civil and in the view that whatever 
property is necessary to increase or train the personnel of the armed forces is 
properly to be regarded as military property when so used, no reason appears 
why such transportation is not within the description of “military or naval 
property of the United States moving for military or naval and not for civil 
use.” 


Concerning the transportation of persons section 321 (a), part 
II, title ITI, of the Transportation Act of 1940, provides: 

* * * the full applicable commercial rates, fare, or charges shall be paid 
for transportation * * * of any persons * * * for the United States, 
or on its behalf, except that the foregoing provision shall not apply * * * to 
the transportation of members of the military or naval forces of the United States 


(or of property of such members) when such members are traveling on official 
duty; * * * 


The effect of the provision excepting “the transportation of mem- 
bers of the military or naval forces * * * when such members 
are traveling on official duty” from the requirement in section 321 for 
payment of full applicable commercial fares or charges was simply to 
leave the matter of the charges for such transportation subject to 
the provisions of law operating independently of said section 321. 
See in this connection decision of November 1, 1940, B-13180, 20 
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Comp. Gen. 237, upon your request relative to charges for the trans- 
portation of household goods of an officer of the Army. 

Considering your present questions therefore in the light of the 
statutory requirements otherwise applicable, it is to be noted that most 
of the acts of Congress which granted lands in aid of railroads pro- 
vided that said railroads should be “free from toll or other charge upon 
the transportation of * * * troops of the United States.” The 
word “troops” has been held to have an established meaning, namely, 
“soldiers collectively—a body of soldiers” who are part of the military 
establishment. United States v. Union Pacific Railroad Company, 
249 U.S. 354. The reduced (or land-grant) rate is applicable to one of 
such a collective body of soldiers although he may not be traveling as 
part of a detachment or moving body of men. Illinois Central Rail- 
road Company v. The United States, 62 Ct. Cls. 61; Chicago, Rock 
Island & Pacific Railway Company v. The United States, 58 Ct. Cis. 

However, it has been held that although certain persons may be 
properly characterized as members of the Army they could not be 
classified at the time of their transportation, in view of the purpose 
of the transportation, as part of the “troops of the United States” 
within the meaning of the provision here concerned. See in this 
connection the Union Pacific case, supra, as to the transportation of 
a furloughed soldier returning to his station, the travel being for his 
own purposes. Also, in Southern Pacific Co. v. United States, 285 
U. S, 240, it was held that the work of engineer officers of the Army 
in connection with river and harbor improvement and the California 
Debris Commission was of a nonmilitary nature, in the interest of 
commerce and navigation, and that the activity of such officers in 
connection therewith was nonmilitary in character, excluding them 
from classification as a part of “the troops of the United States.” 

Your present submission pertains to travel of “military” personnel 
“under competent” orders “in connection with the Selective Service” 
and apparently there is not involved any travel of such personnel for 
their own purposes. The Selective Training and Service Act of 1940, 
Public, No. 783, approved September 16, 1940, is entitled: 

AN ACT To provide for the common defense by increasing the personnel of 
the armed forces of the United States and providing for its training. 

Under the provisions of this act every male citizen of the United 
States, between given ages as of certain dates, is required to present 
himself for registration, and is liable for training and service in the 
land or naval forces of the United States. The President is author- 
ized to select and induct into such forces for training and service 
such number of eligible men, not to exceed the number for which 
Congress makes specific appropriation, as in his judgment is required 
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for such forces in the national interest. Upon completion of the 
period of training, each man is to be transferred to a reserve com- 
ponent of the land or naval forces and be subject to such additional 
training or service as may be prescribed by law. The act authorizes 
the President to create and establish a Selective Service System and 
provides: 

* * * That any officer on the active or retired list of the Army, Navy, 
Marine Corps, or Coast Guard, or of any reserve component thereof or any 
officer or employee of any department or agency of the United States who may 
be assigned or detailed to any office or position to carry out the provisions of 
this act (except to offices or positions on local boards, appeal boards, or agencies 
of appeal established or created pursuant to section 10 (a) (2)) may serve in 
and perform the functions of such office or position without loss of or prejudice 
to his status as such officer in the Army, Navy, Marine Corps, or Coast Guard 
or reserve component thereof, or as such. officer or employee in any department 
or agency of the United States : 2 = 

These provisions obviously are in furtherance of the general pur- 
poses stated in section 1 of the act, namely: 

That (a) the Congress hereby declares that it is imperative to increase and 
train the personnel of the armed forces of the United States. 

(b) The Congress further declares that in a free society the obligations and 
privileges of military training and service should be shared generally in ac- 
cordance with a fair and just system of selective compulsory military training 
gnd service. 

It is clear, therefore, that the Selective Training and Service Act 
of 1940 relates primarily to activities purely military in their objec- 
tive, to wit: The increase of the personnel of the armed forces by the 
process of selection from registered eligibles, their induction into 
the land and naval forces, and their training for military purposes 
of defense. In this connection it is noted that an appropriation for 
the “operation and maintenance of the Selective Service System as 
‘authorized by the Selective Training and Service Act of 1940” was 
made in the “Third Supplemental National Defense Appropriation 
Act, 1941,” Public No. 800, approved October 8, 1940, “Title I” of 
which deals with “Military Activities,’ and expenses of the War 
Department incident thereto, and under section 101 provides—“This 
title may be cited as “Title IV, Military Appropriation Act, 1941.’” 
Title I of the act of October 8, 1940, makes appropriations “for the 
Military Establishment” and in connection with the item for the 
Selective Service System, provides— 

* * * That the travel of persons engaged in the administration of the 
Selective Service System, including commissioned, warrant, or enlisted per- 


sonnel of the Army, Navy, Marine Corps, or their reserve components, may be 
ordered by the Director or by such persons as he may authorize, * * 


Compare Southern Pacific Co. v. United States, 285 U. S. 240 (246). 

While appropriation for the Selective Service System for 1942 is 
made in the Independent Offices Appropriation Act, 1942, Public, 
No. 28, Seventy-seventh Congress, approved April 5, 1941, it is obvi- 
ous that the general purposes to be served by the Selective Service 
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System are not, merely by reason of that circumstance, to be regarded 
as having been changed in character from military to nonmilitary. 

Accordingly, it would appear that the travel of military personnel 
in connection with the functioning of the Selective Service System 
is not required to be regarded as nonmilitary in character merely 
because performed under orders issued by the Director of the Selec- 
tive Service System on transportation requests chargeable to “Selec- 
tive Service Appropriations” and in the absence of anything to show 
in individual instances that the purpose of the travel is otherwise than 
in furtherance of the obvious military purposes to be subserved by 
the Selective Service System the travel of such personnel whether 
performed under orders issued by the Director of the Selective 
Service System or by the War Department and whether chargeable 
to “Selective Service Appropriations” or to “Selective Service Appro- 
priations transferred to the War Department” would appear to be 
properly subject, in the matter of charges, to appropriate deduction 
for land grant. 

Your questions are answered accordingly. 


(B-16082) 


APPROPRIATIONS—EFFECT OF ADMINISTRATIVE ALLOTMENT; 
APPOINTMENTS—TEMPORARY SUBSTITUTES 


An unobligated amount of a lump-sum appropriation for salaries of the officers 
and employees of the Court of Claims may be used to pay the salary of an 
employee of the custodial force of the court even though originally such 
amount had been administratively allotted for judges’ salaries. 

The Court of Claims may employ a temporary fireman during the annual leave 
of a regular fireman who hag been called for military duty under the terms 
of the Selective Training and Service Act of 1940. 


Comptroller General Warren to the Director, Administrative Office of the 
United States Courts, April 12, 1941: 


I have your letter of April 4, 1941, as follows: 


This office has been advised by Mr. Willard L. Hart, Chief Clerk of the 
United States Court of Claims, that a fireman in the employ of that court 
with salary at the rate of $1,440 per annum, payable from the appropriation 
“Salaries, Court of Claims,” has been called for military duty under the 
provisions of the Selective Training and Service Act of 1940. 

Mr. Hart further states that this employee has accrued annual leave of 23% 
days and since his regular compensation while on annual leave plus his compen- 
sation for military duty will not exceed the rate of $2,000 per annum (title 5, 
U. 8. C. section 58), the accrued annual leave may be granted after induction 
into military service. 

In view of the fact that there are no savings available in the funds allotted 
for the salaries of the custodial force of the Court of Claims, and the services 
of this particular position cannot be dispensed with at this time, your opinion 
is desired as to whether or not lapse money available for the current fiscal 
year in the allotment for the salaries of the judges of the Court of Claims may 
be used for the employment of a temporary fireman during the period of the 
annual leave of the present encumbent of this position. 
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The Judiciary Appropriation Act, 1941, approved May 14, 1940, 
Public, No, 508, 54 Stat. 208, contains the following item under the 
heading “Court of Claims”: 

Salaries: Chief justice and four judges; chief clerk at not exceeding $6,500; 


auditor at not exceeding $5,000; and all other officers and employees of the 
court, $131,000. 


In decision of this office dated August 18, 1937, 17 Comp. Gen. 147, 
it was held as follows (quoting from the syllabus) : 

Amounts of individual items in the estimates presented to the Congress on 
the basis of which a lump sum appropriation is enacted, are not binding on 
administrative officers unless carried into the appropriation act. 

The above appropriation is a lump sum appropriation for salaries 
of the officers and employees of the court. It does not set aside a 
definite amount to be used only for the salaries of judges. Hence, 
there is no legal objection to the use of an unobligated amount hereto- 
fore administratively allotted for judges’ salaries to pay the salary 
of an employee of the custodial force of the Court of Claims. 

In decision of September 18, 1940, 20 Comp. Gen. 158, it was held 
as follows (quoting from the syllabus) : 


Where a civilian employee member of the Officers’ Reserve Corps of the 
Army has been ordered to active duty with the Army in accordance with Public 
Res. No. 96, August 27, 1940, and his civilian position is not a statutory office 
but one administratively created under a lump sum appropriation, there may 
be administratively created an additional identical position which may be filled 
either by a temporary or probational indefinite appointment durng his absence. 


See, also, decision of September 20, 1940, 20 Comp. Gen. 167, 169, 
wherein it was stated: 


* * * Of course, if the combined rate of compensation in a civilian po- 
sition and pay for service in the land or naval forces does not exceed $2,000 
per annum, employees may be paid the compensation of their civilian positions 
during annual leave to their credit if administratively granted even though 
such period extends beyond the date of entry in the military or naval service. 


The question presented in the concluding paragraph of your letter 
is answered in the affirmative. 


(B-15593) 


CONTRACTS—COST-PLUS—DAMAGE AND LOSS PROVISIONS— 
PAYMENT PROCEDURE 


A clause in a cost-plus-a-fixed-fee contract, which form of contract is expressly 
sanctioned by the act of July 2, 1940, providing for reimbursement to 
the contractor for losses sustained in connection with the work and for 
such items as should in the opinion of the contracting officer be included 
in the cost of the work, is not contrary to the principles of 18 Comp. 
Gen. 285, that contract stipulations which may increase the cost of per- 
formance are unauthorized unless reasonably requisite to the accomplish- 
ment of the purposes of the appropriation involved, or unless specifically 
authorized by statute. 
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Special statutory provisions for the settlement of claims for damage to or 
loss of private property are not for application where the obligations of 
the parties with respect to the damage or loss are contractually governed. 

Amounts paid a cost-plus-a-fixed-fee contractor for the use of its own equip- 
ment at the usual rental rates in the locality include a margin to com- 
pensate the owner for the risk of loss and damage to the equipment 
except as to that resulting from the negligence of the bailee. 

Where loss or damage to the equipment of a cost-plus-a-fixed-fee contractor 
appears clearly to be the legal obligation of the United States under the 
terms of the contract, amounts representing such loss or damage may be 
paid by administrative disbursing officers upon proper certification by 
the contracting officer, but submission may be made to this office for 
advance decision or direct settlement of items where such obligation is 
in doubt. 

Administrative payments under the cost-plus-a-fixed-fee form of contract for 
damage or loss of the contractor’s equipment must be supported by sufficient 
evidence to establish that such damage or loss was sustained “in con- 
nection with the work”; that the risk of such loss was on the Government 
and not the contractor; that the loss was “not compensated by insurance 
or otherwise”; and that the amount paid was “found and certified by 
the contracting officer to be just and reasonable,” all as required or 
contemplated by specific provision of such form of contract. 


Comptroller General Warren to Capt. C. A. Cozart, United States Army, April 
“14, 1941: 


There was received March 17, 1941, by endorsement from the Chief 
of Finance, your letter of January 31, 1941, as follows: 


1. The undersigned is a disbursing officer at Raritan Arsenal, N. J., and 
voucher which is submitted herewith has been presented to me for payment. 

2. Application is hereby made for a decision as to the legal authority for 
payment of the voucher of which I have reasonable doubt as to the legal 
authority for payment, and in advance of which payment authoritative instruc- 
tions are desired. 

8. The voucher referred to above is in favor of Brann & Stuart Co., Inc., 
1447 Broad Street Station Building, Philadelphia, Penna., in the amount of 
$2,894.62, covering the cost of repairing and the cost of the completely 
destroyed equipment which was caused by Government-owned equipment as 
explained in a report by a board of officers, dated January 8, 1941, a copy 
of which is attached to the voucher. 

4. The doubt as to the legal authority for payment of the accompanying 
voucher is due to an apparent conflict between the Comptroller General’s 
decisions 18: 285; 2: 16 and article II, paragraph 1, subpars. (d), (k), (p) of 
the contract. This form of contract being authorized by the act of July 2, 
1940 (Public Number 703, 76th Congress). 


With your letter the Chief of Finance transmitted an endorse- 
ment of March 11, 1941, by the Chief of Ordnance, as follows: 


1. It is the opinion of this office that the claim of Brann & Stuart Co., Inc., 
should be transmitted to the General Accounting Office for decision for the 
reason that the question of damages is one which has not been decided by the 
General Accounting Office under the cost-plus-a-fixed-fee type of contract. Al- 
though the type of contract referred to provides reimbursement to the contractor 
for all expenses incurred in performing his contractual obligations under the con- 
tract, it is not clear from the decisions cited in the preceding endorsement as well 
as other rulings of the Comptroller General whether a disbursing officer under 
this type of contract has the authority of law to settle such claims when they 
are in excess of a certain amount. 

2. It is, therefore, requested that this matter be transmitted to the General 
Accounting Office with specific request as to the extent which a disbursing 
officer is authorized to settle damage claims under the cost-plus-a-fixed fee type 
of contract. It is expected that numerous claims will arise in the execution 
of these contracts, and a decision at this time will facilitate the handling 


405635™—41——42 
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of future claims by finance officers throughout the country. It would be well, 
also, to determine the evidence which should accompany such vouchers when 
submitted for payment in order that the General Accounting Office will be 
provided with evidence sufficient to enable a proper audit. 


Section 1 of the cited act of July 2, 1940, Public, No. 708, 54 Stat. 


712, “To expedite the strengthening of the national defense,” provides 
in part: 


That (a) in order to expedite the building up of the national defense, the 
Secretary of War is authorized, out of the moneys appropriated for the War 
Department for national-defense purposes for the fiscal year ending June 30, 
1941, with or without advertising, (1) to provide for the necessary construc- 
tion, rehabilitation, conversion, and installation at military posts, depots, sta- 
tions, or other localities, of plants, buildings, facilities, utilities, and appurte- 
nances thereto * * * for the development, manufacture, maintenance, and 
storage of military equipment, munitions, and supplies * * * and (3) to 
enter into such contracts * * * as he may deem necessary to carry out the 
purposes specified in this section: * * * Provided further, That the cost-plus- 
a-percentage-of-cost system of contracting shali not be used under this section; 
but this proviso shall not be construed to prohibit the use of the cost-plus-a-fixed- 
fee form of contract when such use is deemed necessary by the Secretary of War. 


Thus the act expressly authorizes the Secretary of War “with or 
without advertising” to “enter into such contracts” as he may deem 
necessary to carry out the purposes specified in said section 1, and, 
while prohibiting the use of “cost-plus-a-percentage-of-cost” contracts, 
in effect expressly sanctions the use of “cost-plus-a-fixed-fee” 
contracts. 


The particular cost-plus-a-fixed-fee contract here involved, No. 
W-727-Ord—737, was entered into October 16, 1940, with Brann & 
Stuart Co., Inc., on C. P. F. F. Form No. 1, was approved October 
25, 1940, “By direction of the Secretary of War,” by the Assistant 
Secretary of War, and provides, in part, as follows: 


ARTICLE I. Statement of work.—1. The contractor shall, in the shortest 
possible time, furnish the labor, materials, tools, machinery, equipment, facilities, 
supplies not furnished by the Government, and services, and do all things 
necessary for the completion of the following work: 

The rehabilitation of the entire rail net within the confines of Raritan Arsenal, 
Metuchen, New Jersey; the work includes reestablishment of grade on all 
existing rail lines, the replacing of all necessary ties and ballasting the entire 
system with crushed rock ballast; in addition all necessary repairs or re- 
placement of all rail joints, switches, frogs, plates and rails; the rehabilitation 
of cross-overs and such drainage work as may be necessary, and any other work 
incidental to the above. 
in accordance with the drawings and specifications or instructions contained in 
appendix A hereto attached and made a part hereof, or to be furnished here- 
after by the contracting officer and subject in every detail to his supervision, 
direction, and instructions. 

It is estimated that the total cost of the construction work covered by this 
eontract will be approximately four hundred sixty-seven thousand dollars 
($467,000.00), exclusive of the contractor’s fee, * * *. 

In consideration for his undertaking under this contract the contractor shall 
receive the following: 

(a) Reimbursement for expenditures as provided in article II. 
(b) Rental for contractor’s equipment as provided in article II. 
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(c) A fixed fee in the amount of twenty thousand dollars ($20,000.00) which 
shall constitute complete compensation for the contractor’s services, including 
profit and all general overhead expenses. 

° + 2 * 


Axgticie II. Oost of the work. 


REIMBURSEMENT FOR OONTRACTOR’S EXPENDITURES 


1, The contractor shall be reimbursed in the manner hereinafter described 
for such of his actual expenditures in the performance of the work as may 
be approved or ratified by the contracting officer and as are included in the 
following items: 

(a) All labor, material, tools, machinery, equipment, supplies, services, 
power, and fuel necessary for either temporary or permanent use for the bene- 
fit of the work. Ali articles of machinery or equipment valued at $300 or 
less shall be classed as tools and shall be charged directly to the work. 
Title thereto me theseupen pass to me ore 

. * 

(c) Rental quasi paid by the suntentiam 2 rates not to exceed thie 
mentioned in the schedule of rental rates in appendix B, hereto attached and 
made a part hereof, except as hereinafter set forth, for construction plant in 
sound and workable condition, such as pumps, derricks, concrete mixers, 
boilers, clamshell or other buckets, electric motors, * * * and such other 
equipment exceeding $300 in value as may. be necessary for the proper and 
economical prosecution of the work. * * 

(d) Loading and unloading of BR ih plant, owned or rented by the 
contractor; the transportation thereof to the place or places where it is to 
be used in connection with said work, except as hereinafter set forth; the 
installation and dismantling thereof, and such repairs and spare parts as 
are not included in the rental; provided such repairs or spare parts are not 
made necessary by defects in such plant, or parts ae, or by the fault or 
negligence of the contractor ae his caplegens ® 

+. . = 

() ) Premiums on such bene and ecoakinn asinaen as the contracting officer 
may require for the protection of the Government; the cost of all public 
liability, employer’s liability, workmen’s compensation, fidelity, fire, theft, bur- 
glary, and other insurance that the contracting officer may approve as reason- 
ably necessary for the protection of the contractor. 

(k) Losses and expenses, not compensated by insurance or otherwise (in- 
cluding settlements made with the written consent of the contracting officer), 
actually sustained by the contractor in connection with the work and found 
and gretited by Se comiradins officer * be just and reasonable. 

Hw * 

(p) ) Such mai items as should, in the opinion of the contracting officer, be 
included in the cost of the work. When such an item is allowed by the 
contracting officer, it shall be specifically certified as being allowed under this 
paragraph. 

7 


eo * oF . + * 
RENTAL FOR CONTBACTOR’S EQUIPMENT 


2. Rental shall be paid to the contractor for such construction plant or 
parts thereof as he may own and furnish, at not to exceed the rates mentioned 
in the schedule of rental rates hereto attached, except as hereinafter set 
forth, * * * If such plant, or any part thereof, is not in sound and 
workable condition when it arrives at the site of the work, the rental period 
therefor shall not begin until such plant, or parts thereof, shall have been placed 
ip. sound and workable condition at the expense of the contractor, * * *. Slight 
delays in the use of such plant, or parts thereof, caused by necessary minor 
or field repairs and replacements shall not interrupt the rental period, but 
no rental shall be paid for the period of any delay in the use of such plant, 
or parts thereof, caused by other than necessary minor or field repairs. ° fh ° 


6. Rates of rental as substitutes for scheduled rental rates may be agreed 
upon in writing between the contractor and the contracting officer, such rates 
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to be in conformity with similar rates of rental charged in the particular. territory 
in which the work covered by this contract is to be performed. * 

7. No salaries of the contractor’s executive officers, no part of ‘the expense 
incurred in conducting the contractor’s main office or regularly established branch 
offices, and no overhead expenses of any kind, except as specifically authorized 
in section 1 of this article, shall be included in the cost of the work; nor shall 


any interest on capital employed or on borrowed money be included in the cost 
of the work. 











7 
Articte III. Payments. 





REIMBURSEMENT FOR COST 


1. The Government will currently reimburse the contractor for expenditures 
made in accordance with article II upon certification to and verification by the 
contracting officer of the original signed pay rolls for labor, the original paid 
invoices for materials, or other original papers. Generally, reimbursement 


will be made weekly but may be made at more frequent intervals if the conditions 
so warrant. 


RENTAL FOR CONTRACTOR'S EQUIPMENT 


2. Rental as provided in article II for such construction plant or parts thereof 
as the contractor may own and furnish shall be paid monthly upon presentation 
of proper vouchers. 


PAYMENT OF THE FIXED-FEE 


3. The fixed fee prescribed in article I shall be compensation in full for the 
services of the contractor, including profit and all general overhead expenses. 
Ninety percent (90%) of said fixed fee shall be paid as it accrues, in monthly 
installments based upon the percentage of the completion of the work as deter- 
mined from estimates made and approved by the contracting officer. Upon 
completion of the work and its final acceptance, any unpaid balance of the fee 
shall be paid to the contractor. * * 


ARTICLE V. Special requirements.—1. The contractor hereby agrees that he 
will (a@) procure and thereafter maintain such bonds and insurance in such 
forms and in such amounts and for such periods of time as the contracting 
officer may approve or require. 


* * s e a . * 
Reading these provisions together shows that the contract basically 
contemplates that the actual cost of the whole work and the risk 
thereof are to be assumed by the Government; that is, that the con- 
tractor is to come out whole, regardless of contingencies, in perform- 
ing the work in accordance with the contract and the directions and 
instructions of the contracting officer, plus only a limited fixed fee 
as compensation for services, general overhead, use of the contrac- 
tor’s own or borrowed money, and profit. In addition to the 
provisions expressly stating what the fixed fee is to cover, the com- 
paratively small amount of such fixed fee in this contract, $20,000 or 
less than 5 percent, in relation to the estimated cost of the work, 
$467,000, shows that there is no margain included in such fee to com- 
pensate the contractor for the risks and contingencies of work of 
such character and magnitude which ordinarily are assumed by a 
contractor and covered by the contract price. The provision in article 
II 1 (j) that the Government will reimburse the contractor for 
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premiums on bonds and insurance policies which the contracting 
officer may require for the protection of the Government or may 
approve as reasonably necessary for the protection of the contractor, 
indirectly imposes the cost of such risks on the Government, and 
further demonstrates that the Government and not the contractor is 
to bear the risks involved in the performance of the contract. The 
express inclusion in such provision of public liability employer’s 
liability, and fidelity insurance shows that the Government is thus 
indirectly to assume even the risk of insurable losses resulting from 
the negligence or defalcations of the contractor’s employees. To 
make certain that the contractor does come out whole, regardless of 
contingencies, the contract expressly provides in subparagraphs 1 
(%) and (p) of article II that the contractor shall be reimbursed—in 
addition to the numerous items specified in detail in other subpara- 
graphs—for “Losses and expenses, not compensated by insurance or 
otherwise * * * actually sustained by the contractor in con- 
nection with the work,” and for “Such other items as should, in the 
opinion of the contracting officer, be included in the cost of the 
work.” The purpose, of course, is by thus assuming the risks and, 
in effect, guaranteeing the contractor against loss, to procure the 
work for the United States at actual cost, plus only such a compara- 
tively small fixed fee for the contractor’s services, etc., as would be 
appropriate under such conditions. Such provisions are thus of the 
essence of “cost-plus-a-fixed-fee” contracts, the use of which is ex- 
pressly sanctioned by the act of July 2, 1940, supra, and so are not 
contrary to the principles of the decision, 18 Comp. Gen. 285, cited 
in your letter, that contract stipulations which may increase the cost 
of performance are unauthorized unless reasonably requisite to the 
accomplishment of the legislative purposes of the contract appropria- 
tion involved, or unless such stipulations are authorized by statute. 

It follows that the Government is legally obligated, under such 
form of contract containing the express provisions here involved, 
to reimburse the contractor, inter alia, as a part of “Reimbursement 
for contractor’s expenditures” for “(%) Losses and expenses, not 
compensated by insurance or otherwise * * * actually sustained 
by the contractor in connection with the work and found and certified 
by the contracting officer to be just and reasonable.” Such language 
is clearly broad enough to include losses and expenses resulting from 
damage or destruction of the contractor’s equipment, where “sus- 
tained by the contractor in connection with the work,” and “not 
compensated by insurance or otherwise.” Your letter cites the de- 
cision, 2 Comp. Gen. 18, apparently with respect to the question of 
administrative authority to make such payments as involving the 
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settlement of damage claims. That decision dealt with a claim 
under provisions in annual appropriation acts for the settlement by 
this office, upon the approval and recommendation of the Secretary 
of War, of claims not to exceed $500 for damages to and loss of 
private property incident to the training, practice, operation, or 
maintenance of the Army. In addition, the act of December 28, 
1922, 42 Stat. 1066, confers upon the head of each department and 
establishment acting on behalf of the Government authority to con- 
sider, ascertain, adjust, and determine, claims for damages to or loss 
of privately owned property, not exceeding $1,000, caused by the 
negligence of any officer or employee of the Government acting 
within the scope of his employment, and to certify to Congress such 
amount as may be found due. However, these special provisions 
for the settlement of claims for damage to or loss of private prop- 
erty are not regarded as for application in cases where the obliga- 
tions of the parties with respect to damage or loss of the property 
are contractually fixed and governed. See 8 Comp. Gen. 448; 11 id. 
62. Cf. 18 Comp. Gen. 17. In the present matter, if there be any 
obligation to pay the contractor for the loss of its equipment, it 
arises from the express provisions of the contract to reimburse the 
contractor for its expenditures, including, inter alia, “Losses and 
expenses, not compensated by insurance or otherwise * * * 
actually sustained by the contractor in connection with the work and 
found and certified by the contracting officer to be just and reason- 
able”; and as any such obligation would be one of the specific classes 
of expenditure under article II with respect to which article III ex- 
pressly provides that the Government will “currently reimburse the 
contractor” upon certification to and verification by the contracting 
officer, it follows that such payments may be made by administrative 
disbursing officers upon proper certification by the contracting officer, 
where it is shown that the amount represents a legal obligation of 
the United States under the terms of the contract. This, however, 
would not preclude submission of any such items to this office for 
advance decision or for direct settlement where there is doubt whether 
the Government is contractually obligated to reimburse the loss. 

In such cases of damage or loss of the contractor’s equipment, 
in connection with the work, the primary question is whether the loss 
and expense is “compensated by insurance or otherwise” within the 
meaning of the contract provision. If so, then no payment is author- 
ized. For the use of its own equipment the contractor is not paid 
on a “reimbursement” basis but separately on a “rental” basis. By 
paragraph 6, article II, the rental rates may be—and presumably 
usually would be—“in conformity with similar rates of rental charged 
in the particular territory.” That is, for the use of its own equip- 
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ment, the contractor is to be paid the usual rental rates in the locality. 
Such usual rental rates for equipment normally include not only a 
fair profit, but an allowance for wear and tear incident to the use 
of the equipment for the purpose rented, and, under the settled rules 
of bailment law, a margin to compensate the owner for the risk of 
loss and damage except that resulting from the negligence of the 
bailee. See 18 Comp. Gen. 17, and authorities therein cited. By 
analogy, the payment of similar “rental” rates to a contractor for 
the use of his own equipment on Government work must be viewed 
as including compensation for the risk of loss or damage not due to 
the negligence of the Government’s employees or agents, and, hence, 
as excluding liability of the Government to reimburse the contractor 
for any such loss or damage under the said provisions of subpara- 
graph 1 (%) of article II of the form of contract here used, unless 
shown to be caused by the negligence of the Government, or it is clearly 
established that the agreement as to rental rates casts the risk of other 
loss or damage on the Government. This principle is recognized 
by the provision in subparagraph 1 (d) of article II of the contract 
that the contractor shall be reimbursed for such repairs and spare 
parts of construction plant owned or rented by the contractor “as are 
not included in the rental; provided such repairs or spare parts are 
not made necessary by defects in such plant, or parts thereof, or by 
the fault or negligence of the contractor or his employees.” [Italics 
supplied.] As contractors under this form of contract are paid regu- 
lar rental rates for the use of their equipment, they generally may 
not be regarded as in any better position with respect to damage or 
loss of such equipment than are other persons who may rent equip- 
ment or other personal property to the Government. Accordingly, 
any administrative payments under this form of contract for dam- 
age or loss of the contractor’s equipment must be supported by suffi- 
cient evidence to establish that such damage or loss was sustained by 
the contractor “in connection with the work;” that it was caused by 
the negligence of the Government’s employees or agents (or other- 
wise that the risk was on the Government and not the contractor) ; 
that the loss was “not compensated by insurance or otherwise”; and 
that the amount paid was “found and certified by the Contracting 
Officer to be just and reasonable,” all as required or contemplated by 
the said subparagraph 1 (%) of article II of such form of contract. 

In the present case, the supporting papers with the voucher show 
that a power jack and the power unit of a track ballaster being 
used on the contract work and stored for the night on a side track 
with other railroad equipment belonging to the contractor at Raritan 
Arsenal were wrecked on the night of December 31, 1940, in a col- 
lision with empty cars being switched by an arsenal switching crew. 
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The board of officers appointed to investigate the accident and fix 
responsibility found that it occurred because the conductor of the 
switching crew, a Government employee, did not check the position 
of the siding switch before passing over it. It appears the power 
jack and power unit of the track ballister were so badly damaged that 
the contracting officer approved an authorization for the contractor 
to purchase replacement articles. The voucher submitted is in the 
amount of $2,894.62 as the cost of such replacement, supported by 
the suppliers’ invoices, less a credit of $96.77 to the Government for 
rental paid by the Government for the power jack for the month of 
December, the damaged equipment apparently having been turned 
over to the Government after the accident. This record sufficiently 
establishes that the loss was sustained in connection with the work 
and that it was caused by the negligence of the Government. There 
is no showing, however, that the loss was “not compensated by insur- 
ance or otherwise,” or that the contracting officer has “found and 
certified” that the amount proposed to be paid is just and reasonable, 
as required by the said subparagraph 1 (%) of article II of the con- 
tract. In the absence of such showing, payment on the voucher is 
not authorized. However, payment may be made on the voucher if 
it be further supported by the certificate of the contracting officer that 
the loss is not compensated by insurance or otherwise and that he has 
found the amount proposed to be paid to be just and reasonable. 
The voucher, with supporting papers, is returned herewith. 


(B-15346) 


QUARTERS ALLOWANCE—ENLISTED MEN OF THE NAVY 


Officers’ stewards and cooks, first and second class, ships cooks, first and second 
class, and musicians, first class, of the Navy, classified in the second or 
third grade by the Secretary of the Navy, are entitled, under the assimilat- 
ing provisions of section 12 (a), act of September 16, 1940, to the money 
allowance for quarters for their dependents as provided by the act of 
October 17, 1940, for Army enlisted men of similar grades. B-15346, March 
17, 1941, 20 Comp. Gen. 522, and B-12506, October 3, 1940, modified. 


Assistant Comptroller General Elliott to the Secretary of the Navy, April 15, 
1941: 


There has been received your letter of April 4, 1941, requesting 
reconsideration of that part of decision B-15346, dated March 17, 
1941, 20 Comp. Gen. 522, which held that officers’ stewards and cooks, 
first and second class, and musicians, first class, of the Navy, were 
not entitled to the money allowance for quarters for dependents as 
provided in the act of October 17, 1940, and Executive Order No. 
8688, dated February 19, 1941, issued pursuant thereto. 
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The act of October 17, 1940, Public, No. 872, 54 Stat. 1205, provides: 


That each enlisted man of the first, second, or third grade of the Army of 
the United States in the active military service of the United States, having 
a dependent as defined in sections 8 and 8a, title 37, United States Code, shall, under 
such regulations as the President may prescribe, be entitled to receive, for any 
period during which public quarters are not provided and available for his de- 
pendent, the money allowance for quarters authorized by law to be granted 
to each enlisted man not furnished quarters in kind. 


This act was designed exclusively for the benefit of enlisted men of 
the first, second, and third grades of the Army and in transmitting the 
proposed bill, which resulted in the enactment, to the Speaker of the 
House of Representatives, the Secretary of War made certain repre- 
sentations as to the reasons why such legislation was desirable and 
stated that enactment of the proposed legislation would involve no 
additional cost in excess of the amount already included in War 
Department estimates; and that if such a bill were not enacted it 
might be expected that a saving would result. The letter of the 
Secretary of War was dated September 19, 1940, three days subse- 
quent to the approval of the Selective Training and Service Act of 
September 16, 1940, Public, No. 783, 54 Stat. 885, which provided, in 
section 12, 54 Stat. 895, increases in the base pay of certain enlisted 
grades of the Army and Marine Corps and, by the last sentence of 
section 12 (a), provided that— 


* * * Enlisted men of the Navy shall be entitled to receive at least the 
same pay and allowances as are provided for enlisted men in similar grades in 
the Army and Marine Corps. 


In the decision of March 17, 1941, to which you refer, it was held 
that, by virtue of the quoted sentence from section 12 (a) of the act of 
September 16, 1940, enlisted men of the Navy were entitled to the bene- 
fits of the act of October 17, 1940, on a parity with enlisted men of the 
first three grades of the Army; and after answering the specific ques- 
tions propounded in your letter of March 5, 1941, it was stated: 


In addition to the questions propounded in your letter of March 5, 1941, a 
further question was raised by the Chief of the Bureau of Supplies and Accounts, 
in his letter to you, dated March 4, 1941, as to whether officers’ stewards and 
cooks, first and second class, and musicians, first class, of the Navy, come within 
the benefits of the act of October 17, 1940, and Executive Order No. 8688. The 
act of October 17, 1940, was enacted for the benefit of enlisted men of the first, 
second, and third grades of the Army of the United States in the active military 
service of the United States and any rights accruing thereunder to enlisted men 
of the Navy are derived from the last sentence of section 12 (a) of the act of 
September 16, 1940, supra, which was intended to confer upon them at least the 
same pay and allowances as are provided for enlisted men in the same grades in 
the Army. In commenting upon the rights of officers’ stewards and cooks, second 
class, and musicians, first class, of the Navy (third pay grade) to transportation 
of dependents under the act of May 18, 1920, as amended (10 U. 8S. C. 604), it was 
pointed out in decision B—12506, dated October 3, 1940, that cooks and musicians 
of the Army were assigned to the sixth and seventh pay grades with additional 
pay. for specialists’ ratings and that: 

* * Enlisted men of the Army holding these grades were never included 
within the third grade as established by the Secretary of War under section 4b of 
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the act of June 4, 1920. Their pay at the present time is based upon the sixth 
and seventh pay grades increased by the pay of the particular specialist rating as 
authorized by section 9 of the act of June 10, 1922, 42 Stat. 629. 

“The last sentence of section 12a of the act of September 16, 1940, supra, was 
intended to confer upon enlisted men of the Navy at least the same pay and 
allowances as are provided for enlisted men in similar grades in the Army. 
Enlisted men of the Army may not legally act as officers’ stewards, section 1282 
of the Revised Statutes, therefore, there are no enlisted men of the Army receiving 
transportation benefits under the act of June 20, 1936, 49 Stat. 1555, with whom 
officers’ stewards and cooks of the Navy could be assimilated. Also, musicians of 
the Army have never been established in the third grade of the Army but, along 
with cooks, are classified in the sixth and seventh pay grades. In view of the 
above, officers’ stewards, cooks, second class, and musicians, first class, of the Navy 
would not be assimilated for transportation benefits with enlisted men of the 
Army of the third grade.” 

If it is intended to ask whether enlisted men rated as officers’ stewards and 
cooks, first class, officers’ stewards and cooks, second class, and musicians, first 
class, are entitled to the allowance for quarters for dependents, I have to advise 
that, in view of what has been said with respect to the performance of these duties 
in the Army by persons of ratings or grades lower than the third pay grade, it is 
the opinion of this office that persons of the ratings named, in the Navy, are not 
entitled to the quarters allowance for dependents under the qualified assimilation 
provided for in section 12 (a) of the act of September 16, 1940. 


By the act of May 11, 1908, 35 Stat. 109, 110, the monthly pay of 
cooks in the Army was fixed at $30. By section 28 of the act of June 3, 
1916, 39 Stat. 186, the monthly pay of musicians, first class, was fixed 
at $36; musicians, second class, $30, and musicians, third class, $24. 
Section 4b of the act of June 4, 1920, 41 Stat. 761, provided, in part, as 
follows: 


Enlisted men.—On and after July 1, 1920, the grades of enlisted men shall be 
such as the President may from time to time direct, with monthly base pay at 
the rate of $74 for the first grade, $53 for the second grade, $45 for the third grade, 


$45 for the fourth grade, $37 for the fifth grade, $35 for the sixth grade, and $30 
for ry seventh grade. * 


* - . * * ™ 
Under such regulations as the Secretary of the War may prescribe, enlisted 
men of the sixth and seventh grades may be rated as specialists, and receive 
extra pay therefor per month, as follows: First class, $25; second class, $20; 
third class, $15; fourth class, $12; fifth class, $8; sixth class, $3. * * * 


War Department General Orders No. 36 of 1920 provided, in 
paragraph 9, as follows: 


Enlisted men of the following grades as at present authorized will be regarded 
as privates, first class, or privates, and will be given the following specialist 
any with +: monthly pay as indicated: 


= . . ° s 


e. Specialist, china class ($15): * * * Musicians, first class (except in 
U. 8. M.A. Band). * 


d. Specialist, fourth a ($12): * * * Cooks. Musicians, second class 
(except in U.8.M.A. Band). * * 
e. Specialist, fifth class ($8): * * * Musicians, third class (except in 


U. S. M. A. Band). 

It will be seen that the grades, as such, of cooks and musicians in the 
Army were abolished, they being placed in the sixth and seventh grades 
with pay of specialist ratings to bring them substantially within the 
pay rates provided specifically for the ratings held by them prior to 
the act of June 4, 1920. See 1 Comp. Gen. 158. 
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Section 7 of the act of June 4, 1920, 41 Stat. 836, 34 U. S. 176, pro- 
vided, in pertinent part: 
* * * That hereafter the Secretary of the Navy is authorized, in his dis- 


cretion, to establish such grades and ratings as may be necessary for the proper 
administration of the enlisted personnel of the Navy and Marine Corps. 


Under section 7 of the act of June 4, 1920, the determination of the 
pay grade into which an established duty grade or rating should fall, 
was left, by implication, to administrative authority. Under section 
10 of the act of June 10, 1922, 42 Stat. 630, seven pay grades were 
established for the Navy ranging in base rates from $126 per month 
to $21 per month. Under article D-5103, Bureau of Navigation Man- 
ual, officers’ stewards and cooks, first class, were classified in the 
second pay grade and officers’ stewards and cooks, second class, and 
musicians, first class, in the Navy, were classified in the third pay 
grade. Under article 5102 of the Manual, ship’s cooks, first class, and 
ship’s cooks, second class, are rated as petty officers, first class, and 
second class, respectively, thus placing them for pay purposes in the 
second and third pay grades. Thus, while the Secretary of War has 
placed cooks and musicians of the Army in the sixth and seventh 
grades, with maximum base pay under section 12 of the act of Sep- 
tember 16, 1940, including specialists pay, ranging from $27 to $51 per 
month, under grades established for the Navy the base pay of enlisted 
men in the commissary branch down to the grade of ship’s cook, 
second class, and musicians, first class, ranges from $72 per month to 
$126 per month. 

The act of October 17, 1940, refers to the grades established by 
the Secretary of War under the provisions of section 4 (b) of the 
act of June 4, 1920, based upon duties and qualifications; and in the 
decision of March 17, 1941, the conclusion was predicated upon the 
understanding that enlisted men of the Army of similar duties and 
qualifications of cooks and musicians of the Navy have never been 
classified in the first three grades. In other words, it was assumed 
that the duties and qualifications of cooks and musicians in the Navy 
were similar to those of cooks and musicians in the Army. 

A provision intended to effect assimilation of the pay of members 
of the Coast Guard to the pay of enlisted men of the Navy during 
the war was contained in section 15 of the act of May 22, 1917, 40 
Stat. 87, which provided: 

* * * That during the continuance of the present war, warrant officers, 
petty officers and enlisted men of the United States Coast Guard shall receive 
the same rates of pay as are or may hereafter be prescribed for corresponding 
grades or ratings and length of service in the Navy. 

Based on the provisions of that act, a yeoman in the Coast Guard 
brought suit for the pay of a chief yeoman in the Navy and the 
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Supreme Court of the United States, in the case of United States 
v. Allen, 261 U. S. 317, 67 L. Ed. 675, approved the conclusion— 


* * * that the test of correspondence or equality was the duties and 


responsibilities of yeomen in the Coast Guard and yeomen in the Navy. In 
other words, it was the judgement of the court, that, as the duties and qualifi- 
cations of the officers were identical, their pay should be the same. Corres- 
pondence of ‘duties is a question of fact, not a matter of deference to the 
judgment of the Secretary of the Navy. 

Your letter of April 4, 1941, states, in part: 

After appropriate periods of service in training, enlisted men of the Navy 
are advanced to ratings in the various branches of the service according to their 
qualifications, The training and duties of enlisted men are based primarily 
upon the duties which they are required to perform on board ship notwith- 
standing periods of temporary assignment to shore duty. While attached to 
vessels they are part of the complement of the ship, perform appropriate duties 
in the various departments of the ship according to their ratings, and are 
assigned battle stations by the commanding officer. The conditions of service 
are materially different in the Army and Navy, both in time of peace and in 
time of war. The assignment of ratings in the several branches, and the 
determination of pay grades, must of necessity depend upon the needs and 
conditions peculiar to the Navy and these conditions change from time to time. 
It does not appear to be appropriate to compare the duties of enlisted men 
in the Navy with the duties of enlisted men in the Army. 


Upon further consideration of the subject and in view of the in- 
herent differences of the service conditions in the Army and the 
Navy—one essentially a land force and the other primarily relating 
to the sea—it appears reasonable that the correspondence of duties 
referred to in the Allen case, supra, is not necessarily the determin- 
ing factor for purposes of assimilation under the last sentence of 
section 12 (a) of the act of September 16, 1940, since the duties of 
many, if not most, of the petty officers of the Navy in the first three 
pay grades obviously have never corresponded with the duties of 
enlisted men of the Army of similar grades. As under section 7 
of the act of June 4, 1920, 41 Stat. 836, the establishment of grades 
and ratings as may be necessary for the proper administration of 
the enlisted personnel of the Navy, without reference to the duties 
performed, is a matter of administration, question of pay of grade 
being otherwise specifically provided for (8 Comp. Gen. 144, 146), 
it seems to follow that when the Secretary of the Navy has placed 
certain enlisted personnel in one of the first three grades they become 
entitled to not less than the pay and allowances provided for enlisted 
men of the first three grades of the Army, respectively. 

In view of what has been stated herein, I have to advise that of- 
ficers’ stewards and cooks, first and second class, and musicians, first 
class, of the Navy, having been classified in the second or third 
grades, are entitled to the money allowance for quarters for their 
dependents provided by the act of October 17, 1940, if otherwise 
within its provisions. 

The decision of March 17, 1941, is modified to the extent that it 
is inconsistent herewith and what was said in decision of October 3, 





—S hl le Ce 


DECISIONS OF THE COMPTROLLER GENERAL 645 


1940, B-12506, as to transportation of dependents of enlisted men of 
these ratings is also modified to accord with the foregoing. 

Ships cooks, first class, and ships cooks, second class, have been 
rated petty officers, first class and second class, respectively, with 
precedence above certain other petty officers as shown in article 
D-5102, Bureau of Navigation Manual, and, for pay purposes, are 
in the second or third pay grade. They, likewise, are entitled to the 


benefits of the act of October 17, 1940, if otherwise within its 
provisions. 


(B-15829) 


TRANSPORTATION—DEPENDENTS—MARINE CORPS RETIRED AND 
RESERVE PERSONNEL 


The rule that the pay and allowances of officers and enlisted men of the Marine 
Corps are assimilated to the pay and allowances of personnel of like 
grades in the Infantry of the Army is inapplicable to cases where the 
Marine Corps personnel is otherwise specifically provided for. 

Retired and reserve personnel of the Marine Corps are not entitled, by assimi- 
lation, to the transportation of dependents when ordered to, and released 
from, active duty, such as is provided for dependents of Army personnel 
under current Army appropriations. 

Since title II of the “Fourth Supplemental National Defense Appropriation 
Act, 1941,” contains separate appropriations for the Navy and the Marine 
Corps, a provision in the appropriation for the Navy under said title 
relating to transportation of dependents of retired and reserve personnel 
when ordered to, and released from, active duty, is not applicable to retired 
or reserve personnel of the Marine Corps in the absence of a specific 
provision making it applicable. 


Assistant Comptroller General Elliott to the Secretary of the Navy, April 15, 
1941: 


There has been considered your letter of March 25, 1941, request- 
ing decision on questions presented in a letter from the Major 


General Commandant, U. S. Marine Corps, dated March 20, 1941, 
as follows: 


Subject: Transportation of dependents of retired and Reserve personnel 
of the Marine Corps when ordered to active duty and upon release therefrom, 
request for decision. 

References: (a) Article 16-171 (2), Marine Corps Manual, 1940; (b) Military 
Appropriation Act of 1941, approved June 13, 1940; (c) Public Act No. 13, 
approved March 17, 1941. 

1. Reference (a) which is based upon decisions of the Comptroller Gen- 
eral of the United States provides that transportation is not authorized for 
the dependent of an officer from his home to first station of duty, nor in the 
ease of a retired officer on active duty from the last station to his home upon 
release from such duty. These decisions were based upon the provisions of the 
Acts of May 18, 1920, and June 10, 1922. 

2. By reference (b) provision is made for the transportation of dependents 
of retired personnel when ordered to active duty and upon relief therefrom. 
Reference (c) making supplemental appropriations for Pay, Subsistence, and 
Transportation, Navy, also includes provision for “transportation of de- 
pendents of retired and Reserve officers and of retired and Reserve enlisted 
men * * * when ordered to active duty (other than training) and upon 
release therefrom.” No such provision has yet been made in connection with 
the appropriation “General Expenses, Marine Corps”; however, in view of 
Section 1612, Revised Statutes which provides that officers of the Marine Corps 
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shall be entitled to receive the same pay and allowances as are, or may be 
provided by, or in pursuance of law for officers of the Army, it appears that 
the above-mentioned provisions of the acts cited in references (b) and (c) 
might legally be applied in connection with transportation of dependents of 
retired and Reserve personnel of the Marine Corps. 

8. It is requested that the matter presented herein be referred to the 
Comptroller General of the United States for decision as to whether trans- 
portation of the class in question may be furnished as an expense to the 
appropriation, “General Expenses, Marine Corps,” and if authorized, whether 
the ruling will apply retroactively to the effective date of either of the acts 
mentioned in references (b) and (c) for the purpose of paying reimburse- 
ment claims of officers who have furnished transportation from personal 
funds. 


In decision B-12209, dated September 20, 1940, there was considered 
the right of retired officers of the Navy to be furnished transportation 
for their dependents when ordered to active duty and upon release 
therefrom, as charges against then current appropriations for the 
naval service, under authority of the act of June 13, 1940, Public, No. 
611, 54 Stat. 350, 356, making appropriations for the military estab- 
lishment for the fiscal year ending June 30, 1941, and it was there held: 


The act of June 11, 1940, Public, No. 588, 54 Stat. 265, 276, making appropria- 
tions for the naval service for the fiscal year ending June 30, 1941, under Bureau 
of Supplies and Accounts, Transportation, and Recruiting of Naval Personnel, 
provides for “transportation of dependents of officers and enlisted men.” Trans- 
portation of dependents of officers and enlisted men of the naval service, or 
reimbursement for the commercial cost thereof, is limited to travel incident to 
permanent change of station, as provided in section 12 of the act of May 18, 1920, 
as amended, 41 Stat. 604, 34 U. S. C. 896, and as further defined by section 3 of 
the act of June 24, 1935, 49 Stat. 421, 34 U. S. C. 896b. These provisions of law are, 
respectively, as follows: 

“That hereafter when any commissioned officer, noncommissioned officer of the 
grade of color sergeant and above, including any noncommissioned officer of the 
Marine Corps of corresponding grade, warrant officer, chief petty officer, or petty 
officer (first class), having a wife or dependent child or children, is ordered to 
make a permanent change of station, the United States shall furnish transporta- 
tion in kind from funds appropriated for the transportation of the Army, the 
Navy, the Marine Corps, the Coast Guard, the Coast and Geodetic Survey, and 
the Public Health Service to his new station for the wife and dependent child 
or children: Provided, That for persons in the naval service the term ‘permanent 
station,’ as used in this section, shall be interpreted to mean a shore station or the 
home yard of the vessel to which the person concerned may be ordered; and a 
duly authorized change in home yard or home port of such vessel shall be deemed 
a change of station: * * 

“During the fiscal year 1985 and thereafter, the words ‘permanent change of 
station’ as used in section 12 of the Act approved May 18, 1920 (41 Stat. 604), 
as amended, shall be held to include the home of an officer or man to which he 
is ordered in connection with retirement.” 

Except as the words “permanent change of station” were by the act of June 24, 
1985, defined to include the home of an officer or man to which ordered in con- 
nection with retirement, the limitation of the original definition as contained 
ee es ey ee com for persons in the naval service is still the law. 18 

mp. Gen 

The plain meaning and legislative history of the act of June 24, 1985, indicates 
a legislative intent to broaden the term “permanent change of station” ‘to include 
the home of the officer or man only for the purpose of travel from his last duty 
station to his home when ordered there in connection with retirement, and 
discloses no purpose to attach that definition to the word “home” when the 
retired officer is called to active duty. 

The Military Appropriation Act of April 26, 1939, Public, No. 44, oat Stat. part 
@, 698, for the fiscal year ending June 30, 1940—similar to the 1941 Naval 
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Appropriation Act—provided, under “Travel of the Army,” for transportation 
of dependents of military personnel, and, if that language had continued in 
effect thereafter, the acts of May 18, 1920, and June 24, 1935, obviously, would 
have precluded the use of that appropriation for payment of transportation of 
dependents of Army personnel when traveling from home to the first duty 
station upon recall to active duty. However, in the Supplemental Emergency 
Appropriation Act, 1940, approved February 12, 1940, 54 Stat. 24, under 
“Travel of the Army” there was included a provision “For an additional amount 
for travel of the Army, comprising the same objects specified under this head 
in the Military Appropriation Act, 1940, including travel of dependents of re- 
tired personnel when ordered to active duty and upon relief therefrom.” 
This language was continued without substantial change in the act of June 
18, 1940, making appropriations for the military establishment for the fiscal 
year ending June 30, 1941, 54 Stat. 350, 356. Thus, for the fiscal years 1940 
and 1941, and notwithstanding the explicit permanent provisions contained in 
the acts of May 18, 1920, and June 24, 1935, applicable to all of the services 
mentioned in the act of June 10, 1922, 42 Stat. 625, an exception has been 
enacted in the appropriation acts cited for the military establishment, thus 
applicable to the Army alone. 


Accordingly, as the Navy is not assimilated to the Army for the purpose of 
transportation of dependents but is given that right by section 12 of the act 
of May 18, 1920, and section 3 of the act of June 24, 1935, supra, you are 
informed that the provision contained in the Naval Appropriation Act for the 
fiscal year ending June 30, 1941, for transportation of dependents of officers 
and enlisted men is not available for the transportation of dependents of 
such personnel after retirement from their homes to the first permanent station 
upon recall to active duty. 

The questions now presented are whether for purposes of trans- 
portation of dependents at the expense of the Government, retired 
officers and enlisted men of the Marine Corps and members of the 
Marine Corps Reserve when called to and released from active duty 
are assimilated in all respects to officers and enlisted men of the 
Army—as affected by the specific temporary military appropriation 
provisions referred to in the decision of September 20, 1940—by vir- 
tue of section 1612 of the Revised Statutes, and if not, whether such 
retired members of the Marine Corps and members of the Marine 
Corps Reserve acquire transportation benefits incident to the travel 
of their dependents by reason of the provisions contained in the act 
of March 17, 1941, Public, No. 18, Seventy-seventh Congress, 55 
Stat. —. 


Section 1612 of the Revised Statutes, 34 U. S. C. 971, provides: 


The officers of the Marine Corps shall be entitled to receive the same pay 
and allowances, and the enlisted men shall be entitled to receive the same pay 
and bounty for re-enlisting, as are or may be provided by or in pursuance of 
law for the officers and enlisted men of like grades in the infantry of the 


Army. 

It has long been held that the pay and allowances of officers and 
enlisted men of the Marine Corps are the same as provided for like 
grades in the Infantry of the Army, but this rule is subject to tha 
exception that such assimilation does not extend to cases where the 
Marine Corps personnel is otherwise specifically provided for. 
Bristow v. United States, 47 Ct. Cls. 46. The act of May 18, 1920, 
41 Stat. 601, was entitled “An act to increase the efficiency of the 
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commissioned and enlisted personnel” of the services therein men- 
tioned. Section 12 of the act provided for the furnishing of trans- 
portation for the dependents of officers and the limited class of en- 
listed men of all the services “from funds appropriated for the 
transportation of the Army, the Navy, the Marine Corps, the Coast 
Guard, the Coast and Geodetic Survey, and the Public Health Serv- 
ice.” It seems plain, therefore, that 1n its application and effect the 
provisions of section 12 of the act of May 18, 1920, are no more ex- 
clusively for the benefit of personnel of the Army than for the 
personnel of the Marine Corps or of any of the other services, the 
extent of the benefits thereunder by the clear language employed 
being limited by the appropriations for the particular service con- 
cerned. Personnel of the Marine Corps, therefore, do not derive the 
right to transportation of dependents by assimilation to the Army 
under section 1612 of the Revised Statutes, the extent of their rights 
being measured by the appropriation provided for the Marine Corps 
for that specific purpose. 

Following the reasoning of the Court of Claims in the Bristow 
case it seems clear that had the appropriation for the military 
establishment, which first provided funds for the transportation of 
dependents of retired officers of the Army “when ordered to active 
duty and upon release therefrom,” not contained such a provision, 
but instead had expressly provided that no part of the appropria- 
tion would be available for the transportation of dependents of the 
Army personnel upon permanent change of station, the right of per- 
sonnel of the Marine Corps to transportation of dependents upon 
permanent change of station would not have been affected by such 
omission in the Army appropriation act if the appropriation for 
the Marine Corps continued to include a pertinent provision for its 
personnel. Decision B-12209, supra. Moreover, any contention for 
the inclusion of reserve personnel of the Marine Corps based upon 
any assumed assimilation to the Army seems to be wholly untenable. 
Officers of the Organized Reserve under section 37 (a) of the 
National Defense Act of June 3, 1916, as modified by the act of 
June 10, 1922, while assimilated to a certain extent to officers of the 
Regular Army, in view of the difference in the status of such reserve 
officers they are not assimilated for all purposes. However, under 
recent appropriations for the Organized Reserves special provisions 
as to transportation of dependents have been enacted for their ex- 
clusive benefit. If by such appropriation provisions reserve officers 
of the Army are entitled to certain benefits under provisions appli- 
cable to them alone and not to Regular Army officers, it appears 
obvious that personnel of the Marine Corps Reserve would not 
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secure such benefits by assimilation. See in this connection the 
Naval Reserve Act of 1938, 52 Stat. 1175. 

In view of the above, retired and reserve personnel of the Marine 
Corps are not entitled to any of the benefits provided for transporta- 
tion of the dependents of retired personnel under the Army appro- 
priations referred to. See generally Craig v. United States, 61 Ct. 
Cls. 687, 692. 

The question whether the provisions contained in the act of March 
17, 1941, Public, No. 13, Seventy-seventh Congress, 55 Stat. —, may 
legally be applied for the purpose of reimbursement of retired and 
reserve personnel of the Marine Corps upon order to, and release 
from, active duty, chargeable to “General Expenses, Marine Corps,” 
is dependent on other consideration. 

This act, “Fourth Supplemental National Defense Appropriation 
Act, 1941” making deficiency and supplemental appropriations for 
the Army and Navy for the national defense for the fiscal year end- 
ing June 30, 1941, provides under Title II, Navy Department: 

For additional amounts for appropriations for the Navy Department and the 
naval service, fiscal year 1941, to be supplemental and in addition to the appro- 
priations in the Naval Appropriation Act for the fiscal year ending June 30, 
1941, including the objects and subject to the limitations and conditions speci- 
fied therein, excepting the limitations suspended by the Act approved June 28, 
1940 (Public, No, 671, 76th Cong.), and except as otherwise provided herein, 


as follows: 
NAVAL ESTABLISHMENT 


Bureau of Supplies and Accounts 


Pay, subsistence, and transportation, Navy, including subsistence of members 
of the Fleet Reserve and retired enlisted men in naval hospitals, furlough rations, 
one additional officer above the rank of captain in a flight pay status, and trans- 
portation of dependents of retired and Reserve officers and of retired and Reserve 
enlisted men (or grades entitled to transportation for dependents in the Regular 
Navy) when ordered to active duty (other than training) and upon release 
therefrom, * * 

. . . - © * 


MARINE CORPS 


* . . a . . * 
General expenses, Marine Corps: * * * ‘Transportation of troops and re- 


cruiting, $450,000; * 

The last item just referred to appears to be an abbreviated title for 
the corresponding paragraph under the same title in the appropria- 
tion for the naval service for the fiscal year ending June 30, 1941, 
Public, No. 588, Seventy-sixth Congress, 54 Stat. 265, 285, approved 
June 11, 1940, which provided: 


For transportation of troops and applicants for enlistment, including cash in 
lieu of ferriage and transfers en route; toilet kits for issue to recruits upon 


their first enlistment and other incidental expenses of the recruiting service; 
and for transportation for dependents of officers and enlisted men, * * * 


4056385™—41—_—48 
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Appropriations having been made for the Navy and for the Marine 
Corps separately, a provision in an appropriation act applicable to 
one is not applicable to the other unless specifically so stated. In 
these circumstances neither of the provisions referred to by the Major 


General Commandant is applicable to retired or reserve personnel of 
the Marine Corps. 


(B-15935) 


APPOINTMENTS TO NON-CIVIL-SERVICE POSITIONS— 
APPORTIONMENT RESTRICTIONS 


Section 702 of the Labor-Federal Security Appropriation Act, 1941, which 
provides for apportionment by States of appointments to non-civil-service 
positions under appropriations in said act, does not require or authorize 
an adjustment of the charge made against the quota of the State from 
which an employee was originally appointed notwithstanding that by 
reason of her subsequent marriage she has changed her residence to that 
of her husband located in a different State. 


Comptroller General Warren to the Federal Security Administrator, April 15, 
1941: 


I have your letter of April 2, 1941, as follows: 


— 702 of the Labor-Federal Security Appropriation Act, 1941, reads 
as follows: 

“None of the funds appropriated in this act shall be used to pay the salary 
of any person appointed to a non-civil-service position, under the appropria- 
tions in the respective titles in this act, if the effect of such appointment is 
to increase the number of non-civil-service employees from the State of resi- 
dence of any such non-Ccivil-service appointee beyond the number of non-civil- 
service employees to which such State is entitled, under the appropriations 
in the respective titles of this act, on a basis of population: Provided, That 
this section shall not apply to any position, the appointment of which is made 
by the President: Provided further, That this section shall not apply to 
positions in the Civilian Conservation Corps outside the District of Columbia, 
or the Public Health Service.” 

A female employee, employed in the District of Columbia, whose appoint- 
ment was subject to this provision of law has, since her appointment, been 
married and she has requested that the records be amended to show her 
residence as that of her husband. She was appointed from and her appoint- 
ment was charged against the quota of West Virginia, while her husband’s 
residence is in Arizona. There would appear to be no question of this em- 
ployee’s right to claim her husband’s residence, but the question does arise 
as to whether the law quoted above either requires or permits an adjustment 
of the charge of this appointment so that it be charged against the quota of 
the State of Arizona instead of that of the State of West Virginia. Wili you 
be good enough to give me your interpretation of the law in this matter? 


The restriction in the quoted statute appears directed to the act 
of appointment, and I find nothing therein, express or implied, 
which would require or authorize an adjustment of the charge made 
against the quota of the State from which the employee was origi- 
nally appointed notwithstanding that by reason of her having con- 
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tracted a marriage subsequent to said appointment she has exercised 
what appears to have been her legal right to change her residence 
to that of her husband. Compare “Notes on residence,” page 133 
of Civil Service Commission publication entitled “Civil Service Act 


and Rules, Statutes, Executive Orders, and Regulations,” amended 
to June 30, 1939. 


The question presented is answered accordingly. 


(B-15996) 


COOPERATIVE EXCHANGE STOCK ISSUED TO GOVERNMENT AS 
DISTRIBUTION OF PROFITS—CUSTODY AND DISPOSITION OF 
PROCEEDS 


Where a Veterans’ Administration Facility received a stock certificate as a 
distribution of profits in connection with certain purchases from a coopera- 
tive exchange, the stock certificate should be retained in the files of the 
particular facility involved, and any amounts received as dividends or 
in redemption of the stock certificate should be covered into the Treasury 
as miscellaneous receipts. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, April 
15, 1941: 


I have your letter of April 4, 1941, as follows: 


The Veterans’ Administration Facility, Roseburg, Oregon, purchased forage, 
seeds, and fertilizer from the Douglas County Farm Bureau Cooperative 
Exchange of Roseburg, after securing competitive bids from other local firms 
on the same commodities. 

When payment was made, the attached six-percent preferred stock certificate, 
having a par value of ten dollars, was received, the certificate having been 
issued as a distribution of profits accumulated by the Exchange on account of 
certain purchases made by the facility. Information was furnished by the 
Exchange that certificates of this class might not be redeemed until certain 
reserves have been sufficiently established but they do draw a six-percent 
dividend. 

Since this is the first instance of record where a commercial firm or corpora- 
tion has issued a stock certificate to the Veterans’ Administration and it may 
be assumed that additional certificates may be acquired in a similar manner 
if further purchases are made from the Douglas County Farm Bureau Co- 
operative Exchange, the matter is referred to you for advice as to the disposition 
to be made of them. 


In reply I have to advise that the stock certificate should be re- 
tained in the files of the Veterans’ Administration Facility at Rose- 
burg, Oreg., and that in the event any amounts are received as divi- 
dends on or in redemption of the stock certificate such collections should 
be covered into the Treasury of the United States as miscellaneous 
receipts. 

The stock certificate is returned herewith. 
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(B-15839) 


BIDS—MISTAKES—NEGLIGENCE 


The responsibility for the preparation and submission of bids is upon the 
bidder, and a mistake in bid, to be available in relieving the bidder under 
a bid accepted without actual or constructive notice of error, must not 
have arisen from negligence or a failure to exercise that degree of dili- 
gence which may be fairly expected from a reasonable person. 

A bidder may not be relieved of its liability under a bid accepted in good 
faith and without notice of error, where the mistake in bid resulted from 
the bidder’s negligence in failing to ascertain the requirements of the 
specifications referred to but not furnished with the invitation for bids. 


Comptroller General Warren to the Secretary of War, April 16, 1941: 
I have you letter of March 29, 1941, as follows: 


Under date of November 15, 1940, the Philadelphia Quartermaster Depot 
issued invitation for bids No. 669-41-312 calling for bids for the manufacture 
and delivery, f. o. b. various depots, of quantities of coats, wool, spruce 
green, C. C, C. In response to this invitation, Ben Freedman, an individual 
trading as the Portland Sportwear Manufacturing Company, Portland, Oregon, 
submitted a bid offering to manufacture and deliver a total quantity of 
5,000 coats at a unit price of $3.17, less a discount of % of 1% for payment 
within twenty days. Bid bond in the amount of $1,585.00 was furnished with 
the bid, which was submitted on November 23, 1940, and the opening of bids 
eneeaion under this invitation was held at 11:30 a. m., BE. 8. T., November 26, 


The bid of the Portland Sportwear Manufacturing Company being low, the 
Commanding General of the Philadelphia Quartermaster Depot under date of 
November 28, 1940, by telegram, requested Inspector Horace N. Davis, who was 
on duty in Portland, Oregon, to make an investigation of the Portland Sport- 
wear Manufacturing Company as to the ability of that company to manufacture 
5,000 coats, wool, spruce green, within ninety days. Inspector Davis replied 
by telegram dated November 29, 1940, that he believed the said company 
could meet the contract requirements and stated a letter followed. The Phila- 
delphia Depot received a letter from Inspector Davis on December 2, 1940, in 
which he listed the available plant equipment and reiterated his opinion that 
the Portland Sportwear Manufacturing Company would be able to comply 
with the contract requirements. Accordingly, under date of December 2, 1940, 
the Philadelphia Depot notified the Portland Sportwear Manufacturing Com- 
pany of the acceptance of its bid for the manufacture of 5,000 coats, and under 
date of December 3, 1940, the depot forwarded a formal letter of award to 
the said company. At 9:00 a. m., December 8, 1940, the Philadelphia Depot 
was in receipt of a telegram from the contractor, in which it was stated that 
his bid was submitted without consulting the specifications and that after 
receipt of the specifications it was discovered that the plant did not have a 
large portion of the machinery required to make the garments and desired to 
withdraw his bid. This was the first information the depot had of the con- 
tractor’s difficulties. The depot telegraphed the contractor on December 3, 
1940, that the award was made in accordance with the bid and that it was 
without legal authority to cancel the contract. 

Considerable correspondence then ensued between the contractor and the 
Philadelphia Depot, during which it was revealed that the bidder submitted 
his bid without having in his possession a copy of the applicable specifications ; 
that prior to submitting his bid the bidder contacted a local C. C. ©. headquar- 
ters with a view to determining the type of garment the invitation referred to. 
The bidder alleges that officials of the said camp did not have the particular 
garment described, but stated they were of the opinion that the garment 
described in the invitation was a mackinaw type of coat. The bidder alleges 
that he submitted his bid on the assumption that the invitation called for a 
mackinaw type of coat, whereas in reality the invitation referred to a tailored 
uniform coat. 

The Portland Sportwear Manufacturing Company refused to perform in ac- 
cordance with its bid and under date of December 19, 1940, was advised by regis- 
tered mail that its right to deliver the entire quantity, 5,000 coats, was termi- 
nated and was notified that purchase of the coats would be made in the open 
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market and any excess costs occasioned the Government thereby would be charged 
against its account. Under date of December 26, 1940, the depot notified the 
said company that purchase to supply the delinquency had been made against 
its account at an additional cost of $5,707.75 and requested a remittance in 
that amount to be forwarded to the depot and further advised the said company 
that this amount did not include other costs which might be occasioned the 
Government due to its failure to make satisfactory performance under its con- 
tract. To date the actual excess cost of the purchase is not available, as the 
substituted contract is not yet completed. However, the Philadelphia Depot 
estimates that the liquidated damages will amount to an additional $792.51. 

In view of the foregoing, it appears that this bidder failed to exercise ordinary 
prudent business judgment in submitting a bid on an item without knowing for 
certain the type of item involved, and ordinarily under such circumstances this 
Department would recommend that the bidder be held strictly to the terms of 
his bid. However, in submitting this case for decision, it is desired to point 
out that this bidder was inexperienced in Government bidding and not having 
a copy of the applicable specifications, he attempted by the only means known 
to him to learn the type of coat involved by contacting the local C. C. C. head- 
quarters before submitting his bid. Further, it is possible that a decision 
holding this bidder liable for the full amount involved might force him into 
bankruptcy and thereby eliminate a possible future source of supply for the 
type of item which it is equipped to deliver. Therefore, it is recommended that 
this bidder be given such relief as is legally possible. 

There are enclosed copies of the bid and abstract of all bids received and 
pertinent correspondence. It is suggested that an early decision be rendered 
in this case and that all enclosures be returned therewith. 


The report of the Commanding Officer of the Quartermaster 
Depot, Philadelphia, Pennsylvania, is as follows: 


1. The records of this Depot show that Mr. Ben Freedman, an individual 
trading as Portland Sportwear Mfg. Co., submitted a proposal pursuant to 
invitation for bids No. 669-41-312, issued November 15, 1940, which, together 
with others submitted pursuant to the same invitation, was opened at this 
Depot November 26, 1940. As may be noted from attached signed bid, Port- 
land Sportwear Mfg. Co. offered delivery of 5,000 Coats, Wool, Spruce Green, 
C.C.C., f.0.b., Jeffersonville Quartermaster Depot or this Depot for a unit price 
of $3.17, subject to a discount of 144 of 1% for payment within 20 calendar days. 

2. The bid set forth that manufacture would take place, in the event of 
award, at the bidder’s plant located at 3432 SH. Belmont St., Portland, Oregon, 
and in addition, on Sheets Nos. 8 and 9, furnished specific information relative 
to the size of the plant, a description of equipment, number of personnel, and 
many other facts showing contractor’s qualifications for performance. Sheet 
No. 8 shows that the business of this concern at the time the bid was submitted 
was the manufacture of coats, pants, and shirts; that the capacity of the 
plant and equipment, operated on a 40-hour week basis with one shift amounted 
to 8,000 garments per week; that the plant was then operating at only 50% 
capacity; that resources to perform the contract were available; and, that the 
plant would be expanded to carry out the contract if such were necessary. 
Sheet No. 9 indicated that the plant produced items of the same general char- 
acteristics as the garment described in the invitation, and it further appears 
on Sheet No. 11 that materials to be furnished by the Government for the manu- 
facture of the garments would be delivered f.o.b. railway cars at the city in 
which contractor’s factory was located, that is, Portland, Oregon. 

8. Standard Government Form of Bid Bond in the penal sum of $1,585.00 was 
executed by Ben Freedman, as principal, and the New York Casualty Co., as 
surety, and the same was submitted with the proposal prior to the opening of 
the bids. 

4. Bids were opened 11:30 A. M., E. S. T., November 26, 1940, in the presence 
of a number of representatives of bidders and the press, including representa- 
tives of the New York Times, the Journal of Commerce, and the Daily News 
Record. An abstract of bids was prepared and an examination of the proposals 
undertaken to determine the awards. The records show that this depot, on 
November 28, 1940, telegraphed Inspector Horace N. Davis, Q. M. C., who was 
on duty at the Portland Woolen Mills, Portland, Oregon, to make an investiga- 
tion of the Portland Sportwear Mfg. Co. as to the ability of that company to 
manufacture 5,000 coats, wool, spruce green, within 90 days. Inspector Davis, 
in telegram received at this depot November 29, 1940, stated that he believed 
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Portland Sportwear Mfg. Co. would be able to meet the contractual require- 
ments, and indicated that a letter would follow. Such letter was received at 
this depot December 2, 1940, wherein Inspector Davis listed the available plant 
equipment, and reiterated his opinion that the company would be able to comply 
with the contract requirements. 

5. As may be noted from the exhibits attached to the certificates, dated Feb- 
ruary 19, 1941, of 2nd Lieut. John Lamon, Jr., Q. M. ©., the bid of Portland 
Sportwear Mfg. Co. was the lowest offered under the invitation for delivery 
at this depot or the Jeffersonville Quartermaster Depot. Whereas a consider- 
able disparity in price exists between the price tendered by this bidder and 
the next lowest bid of $4.2957 submitted by the Progressive Clothing Mfg. Co., 
Phila., Pa., for delivery at the Jeffersonville Quartermaster Depot, the same 
disparity does not exist between the price of $3.15415 offered by Portland Sport- 
wear Mfg. Co. and the next lowest price of $3.4713 submitted by bidder No. 9, 
A. Pritsker and Sons, Inc., Boston, Mass., for delivery at this depot. More- 
over, it should be noted that whereas the bid of the Portland Sportwear Mfg. 
Co. required delivery of Government materials f. o. b. cars Portland, Oregon, 
at Government expense, the next lowest bid merely required the delivery of the 
material, f. o. b. this depot, the cost of transportation of the materials to the 
factory to be at contractor's expense. The evaluation of the bids, therefore, 
required the addition of the cost of transportation to the bid price of the Port- 
land Sportwear Mfg. Co. before a proper determination of the lowest cost of 
purchase could be made. Such cost of transportation was estimated to be 
$.08678208 per unit, which, when added to the price quoted, would determine 
the per unit cost as $3.24088203. A comparison of the adjusted net cost with 
that offered by bidder No. 9 for delivery at this depot ($3.4713) indicates a 
material reduction of the original disparity, and therefore, the extent of the 
disparity is considered to have been insufficient to indicate the possibility of 
a mistake in the preparation of claimant’s bid. 

6. The statement of the inspector that the bidder could perform, the fact 
that the bid offered the lowest cost of purchase and the information in the 
proposal to the effect that contractor was qualified, would expand the plant if 
necessary, and had the resources to do so, was the basis for the award. The 
list of machinery furnished by Inspector Davis, which was received at this 
depot prior to the award, is not considered sufficient to have put the contract- 
ing officer on notice of bidder’s inability to fulfill the contract in view of the 
unqualified statement in the proposal to the effect that, if necessary, the plant 
would be expanded, and that sufficient resources were available for proper 
performance. Accordingly, telegraphic notice of award was forwarded to Port- 
land Sportwear Mfg. Co., December 2, 1940, and letter of award authorizing 
contractor to proceed was mailed December 8, 1940, such letter setting forth 
the terms of the acceptance. In view of the foregoing, it is evident that the 
aan Officer accepted the bid of the Portland Sportwear Mfg. Co. in 

aith. ; 

7. Notice of contractor's difficulty was not furnished the contracting officer 
prior to the award. The first notice was telegraphed December 2, 1940, from 
Portland, Oregon, and was received at this depot, 9 A. M., December 3, 1940. 
Contractor’s telegram stated that the bid was made without consulting the 
specifications; that after the receipt of the specifications, contractor discovered 
that the plant did not have a large portion of the machinery required to make 
the garments; and, that therefore, it was desired to withdraw the bid. This 
depot telegraphed contractor December 3, 1940, that the award was made in 
accordance with the bid, and that it was without legal authority to cancel the 
contract. On the same date contractor telegraphed this depot a list of ma- 
chinery alleged to be required for performance, but which was not in the plant 
nor available locally, and, further stated that since there had not been suffi- 
cient time to obtain the specifications, information was obtained locally which 
gave contractor the impression that a mackinaw type of coat was required, a 
coat contractor was equipped to make; but, that with the available equipment, 
it would be impossible to make the coat required by specifications. This depot 
replied by telegram December 4, 1940, to the effect that no authority existed 
to release contractor from the award, and requested information as to whether 
contractor would perform, as otherwise there would be no alternative other 
than to purchase the coats in the open market, charging any additional cost to 
the contractor’s account. Thereupon, contractor replied by airmail, December 
18, 1940, to the effect that under the circumstances Portland Sportwear Mfg. 
Co. would not be able to perform; that patterns furnished for the performance 
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would be returned to this depot; and, that the purchasing of these coats in 
the open market, involving a charge to contractor’s account, would not be 
authorized. 

8. Since performance was not forthcoming, the contracting officer under 
date of December 19, 1940, terminated the right of Portland Sportwear Mfg. Co. 
to deliver the coats in question, and informed contractor that purchase would 
be made under article 17 of the contract and any excess cost occasioned the 
Government thereby would be charged to contractor’s account. Purchase 
was made under Contract W669 QM-CIV-471, dated December 19, 1940, 
from Progressive Clothing Mfg. Co., Phila., Pa., at an estimated excess cost of 
purchase in the amount of $5,707.75. Portland Sportwear Mfg. Co. was in- 
formed to this effect by letter dated December 26, 1940, and, as may be noted 
from the record, several requests have been made for payment of the excess 
cost, but same has not been remitted by contractor. In this connection, it 
should be noted also that the formal contract has not been signed by contractor. 

9. A detailed statement showing the computation of the estimated excess 
cost is attached, and it may be noted therefrom that the cost has been com- 
puted upon the basis of the stated contract quantity inasmuch as the sub- 
stituted contractor has not completed deliveries. Since the contract provides 
for a minus variation of 1.75% for each size, such amount represents the 
maximum cost arising from the difference between the price in the original 
contract and that set forth in the substituted agreement. It is probable that 
further charges, however, will be made upon completion of the substituted 
contract, such charges covering liquidated damages, excess inspection costs, 
ete. In this connection, it should be noted that the Finance Officer, U. 8. 
Army, Philadelphia, Pa., has been requested to withhold tentatively $200.00 
from any funds that might be due this contractor to cover possible excess 
inspection costs. 

10. It is contended that specifications were not furnished with the invita- 
tion for bids and that there was not sufficient time between November 22, 1940, 
the date of receipt of the invitation for bids, and November 26, 1940, the date 
fixed for the opening of bids, for contractor to obtain the pertinent specifica- 
tions; that because of the shortness of time, contractor did the next best thing 
and went to the local headquarters of the Civilian Conservation Corps in 
Vancouver, Washington, where the particular garment described in the invi- 
tation was not available, but that the opinion was given that a mackinaw 

coat was required; that therefore, a bid and bid bond were sent by air 
mail to this depot November 23, 1940; that on the same day contractor air- 
mailed a request for specifications to this depot; that shortly after the bid 
was sent in Inspector Davis visited contractor’s plant to make a list of machin- 
ery, which list was sent to this depot via air mail; and, that Inspector Davis 
stated that he did not know the kind of coat required, but was under the 
impression that it was a mackinaw type of coat. 

11. Since many bidders maintain files of current specifications and amend- 
ments thereto, it has not been the policy of this depot to furnish specifications 
with each invitation for bids, there being over 1,000 names on the depot 
mailing list, many of whom bid very infrequently. However, failure to fur- 
nish specifications with the invitation, even where there would be insufficient 
time for the prospective bidder to obtain the same, cannot be considered as 
justification for the submission of a proposal without consulting the specifi- 
cations. The valid acceptance of a proposal submitted under such circum- 
stances would not be affected by bidder’s lack of knowledge of the specifications. 
This seems to be the fact in the present case, since the contracting officer was 
. at ary of the alleged basis of the proposal prior to the award of the 
contra 

12, This depot has no record of the alleged request for specifications. Pos- 
sibly Portland Sportwear Mfg. Co. did make such request, and it is possible 
that specifications were forwarded to contractor. Several hundred requests 
for specifications are received daily during periods of heavy purchasing, and 
such requests are complied with immediately, no record being kept as to the 
request or the specifications furnished. However, contractor’s request, if 
any, for specifications should not be construed as notice to the contracting 
officer that contractor did not have the specifications or that the bid was 
submitted without consulting the specifications. Many bidders require more 
than one copy of the specifications, and in many cases the specifications are 
requested for study without reference to any particular invitation for bids. 
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Accordingly, such request would be complied with as a routine matter with- 
out coming to the personal attention of the contracting officer. 

13. Nor is the advice alleged to have been obtained from Civilian Conser- 
vation Corps headquarters considered adequate to establish that the bidder 
was misled by the Government. The proper source of information as to the 
garment being purchased was the contracting officer. In consulting the Civil- 
ian Conservation Corps headquarters, contractor, in effect, took the advice of 
a stranger to the transaction, and it should be pointed out that contractor 
could have determined the character of the cost promptly, and before the bid 
was submitted, by telegraph from the contracting officer. The latter course 
would have been the more logical, the only one to be pursued in the exercise 
of ordinary care before preparing a proposal for the delivery of an item concern- 
ing which the bidder lacked essential information. 

14. It should be noted that contractor could not have been misled by any 
statements made by Inspector Davis who did not visit contractor’s factory until 
November 28, 1940, two days after the bids were opened. Contractor admits that 
the inspector stated at that time that he did not know what the specifications 
required, and it is the opinion of this depot that mere impressions of the inspector 
could not reasonably serve as a basis for any conduct of the contractor, and that 
any uncertainty should have been resolved by communicating directly with the 
contracting officer. It might be noted incidentally that bids may not be withdrawn 
after opening even though mistakes are discovered prior to award. 

15. The foregoing presents a full report relative to the acceptance of contractor's 
proposal, the subsequent termination of contractor’s right to deliver, and the pur- 
chase of the defaulted supplies from a substituted contractor. Such report will 
be supplemented as regards payments to the substituted contractor, liquidated 
damages chargeable to Portland Sportwear Mfg. Co., and the actual excess cost 
of purchase when full information becomes available. 

16. Attached are one signed number of contractor’s proposal, the certificate of 
Lt. John Lamon, Jr., Q. M. C., and pertinent correspondence. 

17. In view of the foregoing and the attached record, it is the opinion of this 
depot that there is no legal basis for the relief of contractor and accordingly it 
is recommended that the claim be disallowed. It is also recommended that action 
be taken to collect from contractor and his surety, such damages as may be 
finally determined when the substituted contract for the delivery of the defaulted 
supplies is completed. 


The invitation issued by the Quartermaster Depot, Philadelphia, Pa., 
requesting bids on coats of various specified sizes is, in part, as follows: 

For the manufacture and delivery f. o. b. the following depots, where final in- 
spection and acceptance will be made, from cloth and findings, in part, to be fur- 
nished by the Government as per unit allowances herein, of the following: 

Coats, wool, spruce green, C. C. C. 

To conform in all respects to requirements of Quartermaster Corps Tentative 
Specification dated April 26, 1940. 

1. Delivered f. o. b, Philadelphia Q. M. Depot—42,792—each. 


2. Delivered f. o. b. Jeffersonville Q. M. Depot—43,535—each. 


Bidding on total of ~-..-------_.--_ (Items 1 and 2). 
(Bidder insert quantity) 


Thus the invitation did not describe in detail the type of coats 
required by the Government but referred prospective bidders to cer- 
tain specifications for such details. Consequently, in order to have 
made a proper bid on the coats it was essential that the specifications 
with respect thereto be examined prior to submitting a bid. However, 
the Portland Sportwear Manufacturing Co. elected to submit a bid 
without obtaining a copy of the specifications. Although the company 
contends that its bid was submitted on the basis of furnishing mackinaw 
type of coats, nothing was inserted in the bid, or otherwise shown at 
time the bid was submitted, to indicate such an intention. Conse- 
quently, it was to be assumed that the bid was submitted on the basis 
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of furnishing coats conforming to the requirements of the specifica- 
tions referred to therein and it appears that the bid was accepted on 
that basis. 

The bid of the Portland Sportwear Manufacturing Co. was accom- 
panied by a bid bond in the amount of $1,585, conditioned as follows: 

Now, therefore, if the principal shall not withdraw said bid within the 
period specified therein after the opening of the same, or, if no period be 
specified, within sixty (60) days after said opening, and shall within the 
period specified therefor, or, if no period be specified, within ten (10) days 
after the prescribed forms are presented to him for signature, enter into a 
written contract with the Government, in accordance with the bid as accepted, 
and give bund with good and sufficient surety or sureties, as may be required, 
for the faithful performance and proper fulfillment of such contract, or in 
the event of the withdrawal of said bid within the period specified, or the 
failure to enter into such contract and give such bond within the time 
specified, if the principal shall pay the Government the difference between 
the amount specified in said bid and the amount for which the Government 
may procure the required work and/or supplies, if the latter amount be in 
excess of the former, then the above obligation shall be void and of no effect, 
otherwise to remain in full force and virtue. 

The established rule is that where a bidder has made a mistake 
in the submission of a bid and the bid has been accepted, he must 
bear the consequences thereof unless the mistake was mutual or 
the error was so apparent that it must be presumed the contracting 
officer knew of the mistake and sought to take advantage thereof. 
26 Comp. Dec. 286; 6 Comp. Gen. 526; 8 id. 362. 

The Supreme Court of the United States in the case of Grymes 
v. Sanders et al., 98 U.S. 55, 61, stated that, “Mistake, to be available 
in equity, must not have arisen from negligence where the means of 
knowledge were easily accessible. The party complaining must have 
exercised at least the degree of diligence ‘which may be fairly ex- 
pected from a reasonable person.’” 

In the case of Leonard v. Howard et. al., 67 Ore. 203; 135 Pac. 
549, the defendant in computing its bid on plumbing work in a 
building from the plans and specifications overlooked some of the 
details and bid too low. The bid was accepted and upon the failure 
of the defendant to perform the work, the contract was relet at a 
price higher than that specified by the defendant. The plaintiff 
brought an action for damage and recovered. The court stated on 
page 552 that “the evidence shows that the low bid made by them 
was the result of a mistake, and this mistake the result of Howard’s 
careless examination of the plans. Under such circumstances neither 
law nor equity will help them.” Brown v. Levy, 29 Tex. Civ. App. 
389, 69 S. W. 255; Steinmeyer v. Schroeppel, 226 Ill. 9, 80 N. E. 564, 
i0 L. R. A. (N. S.) 114, 117 Am. St. Rep, 224; Crilly v. Board of 
Education, 54 Ill. App. 371. 

The case of Daddario v. Town of Milford, 5 N. E. (2d) 23, 107 
A. L. R. 1447 (Mass.), was a suit in equity to compel the return of 
a certified check for $5,000 deposited with the defendant to accom- 
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pany a proposal for constructing a public improvement financed in 
part by the Federal Emergency Administration of Public Works. 
The plaintiff had attempted to withdraw his proposal on the day 
following the opening of bids, on the ground of serious errors in 
two items, contrary to the requirements of the invitation which 
provided that no bidder might withdraw his bid for 30 days after 
the day set for the opening thereof, and had later failed to execute 
contract and bond within 10 days after notice of award, in accord- 
ance with the terms of the proposal. The court held that in so 
violating the terms of the proposal he had forfeited the deposit, and 
refused to grant the relief requested, despite the fact that the board 
of sewer commissioners of the town had made an unauthorized 
award to the next higher bidder before making the award to the 
plaintiff. See, also, Scott v. United States, 44 Ct. Cls. 524; Baltimore 
v. J. L. Robinson Construction Co., 123 Md. 660, 91 Alt. 682, L. R. A. 
1915A, 225; and 18 Comp. Gen. 942. 

The submission of a bid in response to the invitation in this case 
was, of course, voluntary. The responsibility for the preparation 
and submission of the bid was upon the bidder. It is clear that such 
error as was made in the bid of the Portland Sportwear Manufactur- 
ing Co. was due to its failure to ascertain what the specifications 
called for prior to submitting its bid. The error was due solely to 
the negligence of the bidder and was not induced or contributed to 
in any manner by the Government. The error was unilateral and 
not mutual and, therefore, does not entitle the bidder to relief. 
Ellicott Machine Company v. United States, 44 Ct. Cls. 127; and 
American Water Softener Company v. United States, 50 Ct. Cls. 209. 
. The difference in the bid of the Portland Sportwear Manufacturing 
Co. and the other bids received—taking into consideration the freight 
charges to be paid by the Government in delivering materials for the 
coats to Portland, Oreg.—is not so great as to justify a conclusion 
that the acceptance of the bid was not in good faith. The allegation 
of error by the bidder was not received until after its bid had been 
accepted in good faith. The acceptance of the bid under the circum- 
stances here involved gave rise to a valid and binding contract 
(United States v. New York and Porto Rico Steamship Company, 
239 U.S. 88; United States v. Purcell Envelope Company, 249 U. S. 
313; American Smelting and Refining Company v. United States, 259 
U. S. 75) and vested in the United States the right to have perform- 
ance strictly in accordance with the terms of the contract; and no 
officer of the Government has authority to divest the Government 
of such vested right or to allow compensation for performance in an 
amount greater than that agreed upon in the contract. Brawley v. 
United States, 96 U. S. 168; Simpson v. United States, 172 U. S. 372, 
879; United States v. American Sales Company, 27 Fed. (2d) 389, 
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affirmed in 32 Fed. (2d) 141, and certiorari denied, 280 U. S. 574. 
As stated by the United States Court of Claims in the case of The 
Pacific Hardware and Steel Company v. United States, 49 Ct. Cls. 
327, 335: “It is unquestionably true that an official of the Government 
is not authorized to give away or remit a claim due the Government. 
This rule is grounded in a sound public policy and is not to be 
weakened.” 

In view of the facts in this case and the authorities herein cited, 
I am constrained to hold that there is no legal basis for releasing 
the Portland Sportwear Manufacturing Company from obligation 
under its accepted bid. 

The papers are returned herewith. 


(B-15585) 


CONTRACTS—INCREASED COSTS—CUSTOMS DUTIES AND WAR 
RISK INSURANCE 


Paragraph 5 of “conditions,” U. 8S. Standard Form No. 33 (Revised), providing 
for charging to the Government any tax or other charge on the contract 
material imposed by the Congress after bids are opened, affords no basis 
for reimbursement to a contractor of increased customs duties resulting 
from a change in market value of the contract material due to war con- 
ditions rather than from a change in existing law by the Congress, and a 
claim for such reimbursement does not have such elements of equity as 
to warrant its being reported to the Congress for consideration under the 
act of April 10, 1928. 

In the absence of a contract provision therefor, a contractor may not be reim- 
bursed the amount of war risk insurance it was required to pay on the 
contract material as a result of war conditions arising after its bid was 
submitted, and a claim for such reimbursement does not have such elements 
of equity as to warrant its being reported to the Congress for consideration 
under the act of April 10, 1928. 


Comptroller General Warren to James G. Hardy & Co., Inc., April 17, 1941: 

Your letter of March 13, 1941, requests review of settlement dated 
February 15, 1941, which disallowed your claim for $2,578.47, repre- 
senting excess duties and war-risk insurance costs incurred by you on 
merchandise furnished to the United States Maritime Commission 
under contract No. MCc-386, dated August 22, 1939. 

Under the terms of the contract you agreed to furnish various 
items of linen tablecloths and napkins at certain stipulated unit 
prices, delivery to be made f. o. b. Newport News Shipbuilding and 
Dry Docks Co., Newport News., Va. The tablecloths and napkins 
were to be manufactured at Belfast, Ireland, and Courtrai, Belgium, 
and purchase order No. AM-MC-40-3, dated August 23, 1939, issued 
under the contract, directed that the merchandise be shipped to the 
United States Lines, United States Lines Pier 60, New York, N. Y., 
since said change in destination point involved no additional trans- 
portation charges. 






660 DECISIONS OF THE COMPTROLLER GENERAL 


Your claim is based on the fact that upon receipt of the mer- 
chandise in this country the United States customs appraisers placed 
a valuation on the material for the purpose of assessing customs 
duties, which valuation represented a 32 percent increase over the 
invoice prices. It is stated that said increase resulted from war 
conditions which intervened during the period that elapsed from 
the time the contract was executed until the dates the merchandise 
was shipped. Also, you state that you were required to pay war- 
risk insurance on the shipments of the material, which expense was 
not contemplated at the time your bid was submitted. Accordingly, 
you urge that the Government should reimburse you for the addi- 
tional costs thus incurred. 

The claim was disallowed in settlement of February 15, 1941, for 
the reason that since you had been paid the stipulated contract prices 
for the merchandise, and as the contract terms did not provide for 
the payment of the additional items of expenses claimed by you, 
there was no legal basis on which the Government was required 
to reimburse you for said expenses. There were cited in the settle- 
ment the cases of Brawley v. United States, 96 U. S. 168, and Simp- 
son v. United States, 172 U. S. 372. 

It now is contended in your letter of March 13, 1941, that the cases 
cited in the settlement of February 15, 1941, are not applicable to your 
claim, since under the provisions of paragraph 5 of “conditions,” 
U. S. Standard Form No. 33 (Revised), the Government expressly, or 
at least impliedly, endeavored to protect contractors from the in- 
justice of having additional costs imposed in the form of taxes or 
duties after bids were opened. It is urged, therefore, that under the 
provisions of said paragraph 5 you are entitled to be reimbursed for 
the excess duties paid on the merchandise. Also, you state that while 
there may be no basis in law for reimbursement to you of the war 
risk insurance costs, you believe that your claim therefor has an 
equitable basis. Consequently, you request that if authority is not 
found under existing law for the payment of your claim, that relief 
be granted under the act of April 10, 1928, 45 Stat. 413. 

Paragraph 5 of “conditions” provides as follows: 

Prices bid herein include any Federal tax heretofore imposed by the Congress 
which is applicable to the material on this bid. If any sales tax, processing tax, 
adjustment charge, or other taxes or charges are imposed or changed by the 
Congress after the date set for the opening of this bid, and made applicable 
directly upon the production, manufacture, or sale of the supplies covered by this 
bid, and are paid by the contractor on the articles or supplies herein contracted 
for, then the prices named in this bid will be increased or decreased accord- 
ingly, and any amount due the contractor as a result of such change will 


be charged to the Government and entered on vouchers (or invoices) as 
separate items. 


It is clear therefrom that said paragraph contemplated that a 
change would be made in the contract prices only if some change was 
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made by the Congress in an applicable tax or other charge after the 
date of the opening of the bids. The increased duties for which 
reimbursement is claimed were not charged to you pursuant to a 
change in existing law by the Congress but merely resulted from a 
change in the market value of the material covered by the contract 
as the result of extraneous conditions. Therefore, said paragraph 
of the contract affords no legal basis for reimbursement to you of 
the amount paid as duty charges in excess of those contemplated at 
the time your bid was submitted. 

Furthermore, there is no legal basis apart from the contract pro- 
visions on which the Government is obligated to reimburse you either 
for the excess duties paid or for the war risk insurance. It has been 
held many times by courts that “Where one agrees to do, for a fixed 
sum, a thing possible to be performed, he will not be excused or 
become entitled to additional compensation, because unforeseen diffi- 
culties are encountered.” United States v. Spearin, 248 U. S. 182, 
136; Columbus Railway and Power Company v. Columbus, 249 U. S. 
399, 412; Day v. United States, 245 U. S. 159, 161. “An abnormal 
rise in the price of goods, or in transportation charges due to the 
existence of war, or unusual trade conditions, such that defendant 
could not perform its contract without greater expense than antici- 
pated, is not such an impossibility as will excuse performance.” 
Farmers’ Fertilizer Company v. Lillie (C. C. A. 6th) 18 F. (2d) 
197, 199. 

Moreover, I do not find that your claim has such elements of equity 
as to warrant its being reported to the Congress for consideration 
under the act of April 10, 1928, 45 Stat. 413. 


(B-13910) 


LEAVES OF ABSENCE—ACT, MARCH 14, 1936-—-TEMPORARY 
EMPLOYEES 


A series of temporary appointments or extensions, even though extending be- 
yond 6 months, may be considered as one temporary appointment—not two 
or more temporary appointments—for the purpose of transferring accrued 
leave from one period of the temporary appointment to another in the 
same department or establishment of the Government without break in 
service. 20 Comp. Gen. 332, amplified. 


Comptroller General Warren to the Secretary of Agriculture, April 22, 1941: 
I have your letter of April 2, 1941, as follows: 


Reference is made to your decision of December 21, 1940 (20 Comp. Gen. 332), 
with reference to the status, for leave purposes, of temporary employees whose 
appointments are extended beyond six months. 

Your decision holds (quoting from the syllabus) : 

“Employees originally appointed for definite periods not exceeding 6 months 
whose appointments are extended at the end of 6 months, or who are given new 
temporary appointments at such time, are to be regarded as temporary employ- 
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ees for leave purposes regardless of the aggregate length of service, and such a 
series of appointments or extensions is to be considered as one temporary 
appointment for the purpose of transferring accrued leave credit from one period 
of the temporary appointment to another.” 

Section 15 of Executive Order No. 8384 states that temporary employees who 
subsequently receive indefinite, emergency, probationary, or permanent appoint- 
ments in the same department or agency, without break in service, are allowed 
to transfer annual leave earned under their temporary appointments. Section 
18 of Executive Order No. 8885 is to the same effect, as to sick leave, and 
the section adds: “* * * but [leave] shall not be transferable elsewhere 
under any circumstances.” In 17 Comp. Gen. 830, it was held that leave earned 
under a permanent position may not be transferred to a temporary position, 
for the apparent reason that under no circumstances may leave be transferred to 
a temporary position. See also 18 Comp. Gen. 317. In 18 Comp. Gen. 596, there 
was considered an appeal by the Secretary of the Interior from preaudit dif- 
ference statement of your office, which was stated in the decision as follows: 

“No provision has been made in the law or the Uniform Annual Leave 

Regulations, effective January 1, 1988, Executive Order No. 7845, dated March 
21, 1938, and amendment thereto, Executive Order No. 7879, dated May 9, 1938, 
for transferring leave credit upon transfer or reappointment of an employee 
in a temporary status. 17 Comp. Gen. 830; A-98177, October 6, 1938.” 
The preaudit difference had been taken in a case where an employee had been 
appointed for three months, under section 4 of rule VIII of the Civil Service 
Rules, and the appointment had been extended for a period of three months, with 
Civil Service Commission approval. In overruling the preaudit difference state- 
ment, the decision held: 

“The cited decisions do not support the preaudit action taken. No decision 
of this office has specifically applied the current leave law and regulations to 
a case such as here presented of an employee serving under a temporary appoint- 
ment of 3 months which has been extended without break in service for another 
3 months under oo of section 4 of rule VIII of the civil service laws and 
vegulations = 

* * 7” + . . 

* * That is to say, for leave purposes temporary services for a 
period of 6 months under a 3 months’ initial appointment which is extended 
for another 3 months under authority of section 2 of rule VIII of civil serv- 
ice laws and regulations may be regarded as one temporary appointment— 
temporary employees being defined in the leave regulations as “those appointed 
for definite periods of time not exceeding 6 months.” 

This decision seems to hold that, while the preaudit difference as stated may 
have been good law in general, it did not apply to temporary appointments ag- 
gregating no more than six months. No exception was taken to the prior 
decisions involved, such as 17 Comp. Gen. 830 and 18 Comp. Gen. 317; rather, 
the en was narrowed to an employment not exceeding six months in 
duration. 

Following the decision in 18 Comp. Gen. 596, and as applied in 18 Comp. Gen. 
853, it was the rule in this Department that an employee whose original tem- 
porary appointment was extended for an additional definite period, the aggregate 
of both periods not exceeding six months, could be deemed as holding one tem- 
porary position, for leave purposes; but that a temporary employee could not 
carry forward leave to any extension for an additional definite period of six 
months or less which caused his aggregate service to exceed six months. This re- 
sult, it is believed, is in line with the provisions of sections 15 and 18 of the 
Annual and Sick Leave Regulations, respectively, in that, to permit the transfer 
of leave from one period of six months or less to a second appointment for 
six months or less would constitute a transfer of leave from one temporary 
position to another, for which there is no provision in the leave regulations. 
In fact, the necessary implication is that such transfers of leave are not per- 
mitted. In 20 Comp. Gen. 223, it is held as follows: 

“In other words, while a series of temporary appointments for definite periods 
of less than 6 months may be regarded as one temporary appointment for the pur- 
pose of transferring the leave credit of a temporary employee from one period of 
the temporary appointment to another, the status of the employee is not changed 
from temporary to permanent or indefinite as a result of the fact that the aggre- 
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gate period of service under the series of such temporary appointments exceeded 
6 months. Notwithstanding the number of successive temporary appointments, 
the fact remains that the employee was appointed for ‘definite periods of time not 
exceeding 6 months’ within the meaning of the definition of a temporary employee, 
as prescribed in the regulations.” [Italics supplied.] 

It is apparent, from this decision, that a person who has served for six months 
under definite limitation has served a temporary appointment. If he receives a 
further appointment, or a so-called extension, for a period of six months, he is, 
in fact, receiving a new temporary appointment, since it is clear that an appoint- 
ment for a period of twelve months cannot be regarded as a single temporary 
appointment. 


The question arises as to whether you intended to hold, in 20 Comp. Gen. 332, 
that leave may be transferred by an employee from one temporary appointment to 
another, when the aggregate service under both appointments exceeds six months. 

Your reconsideration of this question will be appreciated. 

In the decision of December 21, 1940, 20 Comp. Gen. 332, cited by 
you, which gave consideration to, and harmonized, prior decisions 
relating to the same subject, there were stated and answered three 
questions, as follows: 


Questions: 


1. Are employees originally appointed for definite periods not exceeding 6 
months, whose appointments are extended at the expiration of 6 months, to be 
considered as temporary or permanent for leave purposes, regardless of the 
aggregate length of service? 

2. Are employees originally appointed for definite periods not exceeding 6 
months who are reappointed or given new temporary appointments at the expira- 
tion of 6 months to be considered as temporary or permanent for leave purposes, 
regardless of the aggregate length of service? 

8. If such employees are temporary for leave purposes, may the series of appoint- 
ments or extensions be considered as one temporary appointment for the purpose 
of transferring credit for accrued leave from one period of the temporary appoint- 
ment to another, regardless of the aggregate length of service? 


Answers: 

Employees of the class covered by your questions one and two are to be re- 
garded as temporary for leave purposes regardless of the aggregate length of 
service, provided, of course, that the service is continuous. 

Question three is answered in the affirmative. 

While the provisions of the Executive orders promulgating the 
annual and sick leave regulations under the terms of the annual and 
sick leave statutes cited in your letter do not expressly cover the point 
raised, they do not contain anything to preclude the adoption of the 
rules set forth in the decision, supra—there being no intent manifested 
by said regulations to require the forfeiting of any accrued and unused 
leave in respect of any 6 months’ period under the circumstances stated. 
Therefore, unless and until the regulations specifically provide other- 
wise the rules above quoted from the decision of December 21, 1940, are 
for following in computing the leave of temporary employees. 

Referring to the penultimate paragraph of your letter you are 
advised that the decision in question held that a series of temporary 
appointments or extensions, even though extending beyond 6 months, 
may be considered as one temporary appointment—not two or more 
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temporary appointments, by dividing the entire period into 6 months 
or less, as suggested in your letter—for the purpose of transferring 
credit for accrued leave from one period of the temporary appoint- 
ment to another in the same department or establishment of the Gov- 
ernment without break in service. The practice of the Department 
of Agriculture should be adjusted accordingly. 


(B-15804) 
CONTRACTS—COST-PLUS—EVIDENCE IN SUPPORT OF PAYMENTS 


Original signed receipts acknowledging payment are required as primary evi- 
dence in support of vouchers covering reimbursement to a War Department 
cost-plus-a-fixed-fee contractor for purchases from its vendors, but the re- 
ceipt need not appear on the invoice, a separate receipt identified with 
the particular invoice involved being equally acceptable. 

Original purchase orders issued by War Department cost-plus-a-fixed-fee con- 
tractors to vendors need not be furnished in support of Government re- 
imbursement payments to prime contractors. However, where, in the ab- 
sence of a more formal contract, the purchase order forms a part of the 
written contractual agreement, required by the prime contract to be reduced 
to writing when in excess of $2,000, the written bid or proposal of the 
vendor and a certified copy of the purchase order issued in acceptance 
thereof should be furnished. 

Where a War Department cost-plus-a-fixed-fee contract requires that contractual 
agreements of the prime contractor with vendors be reduced to writing 
when in excess of $2,000, and the purchase order issued by the prime con- 
tractor has a “tear-off” slip which is signed and returned by the vendor 
and which, together with a copy of the purchase order, constitutes the only 
evidence of the agreement, the original signed “tear-off” slip and a copy 
of the purchase order should be filed with the General Accounting Office 
in support of Government reimbursement payments to the prime contractor 
where the amount involved exceeds $2,000. 

Original invoices of vendors should be furnished, generally, in support of claims 
by a contractor for reimbursement under a War Department cost-plus-a- 
fixed-fee contract, but when impracticable to furnish such originals, and 
since original invoice receipts are required, the General Accounting Office 
will not object to the furnishing of true copies of the invoices. 

Ordinarily original signed pay rolls should be submitted in support of reimburse- 
ment vouchers under War Department cost-plus-a-fixed-fee contracts, but 
when impracticable, and where payments to employees of the contractor are 
witnessed by Government agents, the General Accounting Office will accept 
the contractor’s certified true copies of the pay rolls, provided the con- 
tracting officer or his duly authorized representative makes a similar certifi- 
cate on the pay roll copies including a statement that original signed pay roll 
receipts have been examined and support the facts recited on the certified 


copy. 

Since the involved War Department cost-plus-a-fixed-fee contract contemplates 
only reimbursement to the contractor for actual, as distinguished from an- 
ticipated, expenditures for wages, etc., a reimbursement voucher should be 
submitted for the net amount of the pay roll after various deductions such 
as old age benefits, garnishees, etc., and an additional reimbursement voucher 
for such deductions when the amount thereof has been expended for the 
purposes of the deductions. 


Comptroller General Warren to the Secretary of War, April 22, 1941: 

By indorsement of March 26, 1941, file FAR 67/311063 (Savage 
Arms Corporation), from Office of the Chief of Finance, my decision 
is requested with respect to the evidence to be furnished in support 





ae 





—— 


oe 


ee = 


ARES Oe 





DECISIONS OF THE COMPTROLLER GENERAL 665 


of payments to the Savage Arms Corporation under contract 
W-Ord-470, there being submitted with the request unpaid vouchers 
BRI-3-10, BRI-1-15, BRI-3-19, and BRI-3-21, on which the 
Savage Arms Corporation claims payment under the said contract 
as for expenditures made, the contract being on a cost-plus-a-fixed- 
fee basis as authorized under the act of July 2, 1940, Public, No. 703, 
Seventy-sixth Congress, 54 Stat. 712. 

The unpaid vouchers, Standard Form No. 1034, Revised, have 
been duly executed and are supported with signed invoices bearing 
the caption “Original Savage Arms Corporation, Utica, New York, 
Accounts Payable Voucher Receipt for U. S. Government,” bearing 
certain certificates and having attached thereto uncertified copies 
of pay rolls, invoices, etc., and as to voucher BR1-3-19, signed ex- 
planations or statements, one dated March 13, 1941, covering “Method 
used in compiling ‘b’ gun portion of Savage pay rolls” and the other 
dated March 15, 1941, covering “‘b’ gun pay-roll extensions.” 

There was transmitted with the request for decision a letter of 
March 18, 1941, from the Savage Arms Corporation to Maj. R. H. 
Coombs, Ordnance Department, as follows: 


Contract No. W-Ord-470—Browning Machine Gun 


A difference of opinion has arisen in the interpretation of certain clauses of 
Contract W-Ord-470, dated September 6, 1940, relative to the accounting and 
documentary evidence required by your office to support the reimbursement 
vouchers (Form 1034) covering purchases under titles I and III of said con- 
tract. This problem is further complicated by the decisions of the Comptroller 
General’s Office. In order that everyone interested may understand why our 
original accounting documents cannot be attached to reimbursement vouchers 
(Form 1084), we submit the following explanation : 

1. Article V—A, page 22, of contract W—Ord-470 reads in part as follows: 

“* * * and the contractor shall preserve for a period of three years 
after completion and termination of this contract all the books, records, and 
other papers herein mentioned.” 

We cannot under the foregoing surrender our original records, papers, 
agreements, etc., and still retain them for a period of three years after the 
completion of said contract. 

2. We were not informed at the time the contract was negotiated that we 
would be required to furnish original documents, such as original invoices, 
pay rolls, and pay-roll receipts. If we had been so informed, we would not 
have consented to such a procedure as these documents are required to support 
the disbursements of the funds of our Company, which are subject to quarterly 
audit by independent auditors. 

8. Title IV-B, subparagraph I, page 19, of contract W-Ord-470 reads in 
part as follows: 

“The Government will currently reimburse the contractor for expenditures 
made in accordance with article IV-A upon certification to and verification 
by the contracting officer of the original certified pay rolls for labor, or the 
original paid invoices, or other original papers | for. any proper expenditure 
incurred in the prosecution of the work * * 

It was our understanding that we would carry on the same accounting 
routine and controls as were operative on our commercial operations, and all 
that we had to do in addition was to satisfy the Government field auditor that 
the disbursements were made legitimately, and reimbursements would then be 
in order. All the above-mentioned papers have been, and still are, in our files 
and available for certification. 

405685™—41——- 44 
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4. We issue our purchase orders in sufficient copies to meet the requirements 
of our operating routine and financial control. The original copy of every 
purchase order is forwarded to the vendor, and he returns to us the tear-off 
strip attached to the bottom of the purchase order as an acknowledgment 
of the receipt of the order. A copy of the purchase order, together with the 
tear-off slip signed by the vendor, constitutes the only evidence of a contract 
between ourselves and the vendor. Copies of all purchase orders are forwarded 
to all departments interested, and two copies are forwarded to you. You can 
appreciate from the foregoing that it is impossible for us to attach the original 
purchase order to the reimbursement voucher, and we cannot surrender the 
tear-off acknowledgement slip, as it is an important element in our financial 
control of expenditures, 

5. When the invoices are received, they are checked with a copy of the 
original purchase order for price, quantities, specifications, etc., and with the 
receiving report for quantities received. These original invoices become prime 
records, and if attached to reimbursement voucher (Form 1084), we would have 
no evidence in our files supporting our payment of said invoices except the 
eanceled checks. 

In the interest of simplification, expediency, and economy, we respectfully 
submit the following recommendations relative to the procedure to be followed 
in the submitting of reimbursement vouchers: 

1. We recommend that you eliminate the requirement that we ask each 
vendor to affix a certified statement to each original invoice of the vendor to 
the effect he has received payment in full for the amount stipulated on the 
face of the invoice. We feel that this recommendation is justified by the 
following: 

a. It is not a requirement of contract W-Ord-470. 

b. It delays the preparation and submission of reimbursement vouchers. 

ce. It is not consistent with sound commercial practice, as it necessitates the 
installation of a continuous and costly follow-up system to secure the prompt 
return of the receipted invoices. 

d. It is not necessary as we insert the following certificate on each reim- 
bursement voucher. 

“I certify that the foregoing expenditures hereon listed have been made by 
the Savage Arms Corporation, and were required for the work under contract 
W-Ord-470, and that all provisions of said contract pertaining to said expenditures 
have been complied with, and the signature appearing below acknowledges this 
certification.” 

The foregoing statement can be verified by you by reference to: 

1. The duplicate copy of the check on file in our office. 

2. The daily cash report, a copy of which you receive, and which lists all 
disbursements. 

3. The disbursement ledger which lists all payments. 

e. The supporting evidence of payment attached to the voucher (Form 1034) 
is sufficient for all practical purposes, as we furnish copies of the invoices, 
the dates we made payments, and also the check numbers, and if the foregoing 
is not sufficient evidence of payment, the canceled checks can be verified. 

f. We have been in business for over twenty-five years, and we have estab- 
lished a record of honesty and fair dealing of which we are justly proud, 
and we would not under any circumstances make claims for reimbursement 
for funds we had not disbursed, and thus jeopardize our reputation. 

2. We recommend that you eliminate the requirement that we submit our 
original purchase order with each reimbursement voucher (Form 1034). This 
recommendation is justified by the following reasons: 

a. The original purchase order remains in the possession of the vendor at 
all times, and, as heretofore outlined, we receive and retain the tear-off slip 
signed by the vendor, and this tear-off slip attached to the duplicate copy 
of the order constitutes the only written contract between the vendor and 
ourselves. We are required under conract W-Ord-470 to hold these tear-off 
slips as our supporting evidence for a period of three years after the completion 
of said contract. 

b. We have issued to date approximately 15,000 purchase orders, and as 
90% of all purchases under title I and 75% of all purchases under title III 
have been made, we feel that to go back over these purchase orders and 
secure photostatic copies of the original purchase orders which exceed $2,000 
in addition to involving additional expense would serve no useful purpose. 
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c. We do furnish you with two copies of each and every purchase order 
which we issue under contract W-Ord-470. We understand one copy is being 
used by your property section as a permanent record, and the other copy is 
delivered to your field auditor to check vendors’ invoices. 

. We recommend that you eliminate the requirement that we attach the 
vendor’s original invoice to the reimbursement voucher. This recommendation 
is justified for the following reasons 

a. It is not required under cauoeh W-Ord-470. 

b. Contract W-Ord-470 stipulates that we must keep all original records, 
documents, etc., for a period of three years after the completion of the contract. 

ec. We must retain in our own files all original documents to support dis- 
bursements we make, as the disbursements are audited by independent auditors. 

d. Duplicate copies of the invoices containing the same information as the 
original will be furnished, and if there is any question about the authenticity 
of the duplicate, your field auditor can always check it with the original invoice, 
which is always available for audit and review. 

. We recommend that you eliminate the requirement that we submit with 
pay roll reimbursement vouchers pay-roll receipts signed by the employees. 
This recommendation is justified for the following reasons: 

a. It is not required under contract W-—Ord-470. 

b. Contract W-Ord-470 stipulates that we must preserve all books, records, 
and other papers for a period of three years after the completion of the contract. 

ce. Our original, or prime records, must be retained in our files for audit 
by independent auditors. 

d. We do certify the pay roll as being a true and correct statement of pay- 
roll disbursements, and if there is any question about the disbursements, your 
field auditor can check the amounts as shown on the pay roll with the receipts, 
and the signatures on the receipts with the signature filed by the employee at 
the time he was hired. 

e. We require these receipts for our social security insurance records to 
confirm the deductions made from the employees’ pay envelopes. 

f. We require these receipts for future use in confirming or denying the 
presence of certain employees in our plant who file compensation claims some- 
times a year or two after an accident occurs. 

5. We recommend that you eliminate the requirement that we file reim- 
bursement vouchers for the net amount of the pay roll after various deductions, 
such as old age benefit, community chest payments, garnishees, etc., and an 
additional reimbursement voucher for the deductions. This recommendation 
is justified for the following reasons: 

a. Time and expense will be saved by preparing one reimbursement voucher. 

b. The total amount of the pay roll is chargeable to the contract. 

c. If any question arises as to the deductions, the pay-roll records are always 
available for your field auditor’s review. 

We recommend that the final auditing and approval of disbursements, 
for reimbursement purposes, be continued at Utica by your field auditing staff. 
This recommendation is justified for the following reasons: 

a. All the original records will be maintained by us for three years after the 
completion of the contract, and the employees who prepared the vouchers will 
be available during the life of the contract to answer any questions that may 
arise relative to said disbursements. We do not feel that having prepared 
the reimbursement vouchers in the form required, and after having made avail- 
able all the information in our possession for audit and review by your field 
staff, and then having received reimbursement for said vouchers, we should be 
called upon, say, six months, one year, or two years from now to defend the 
expenditure. We feel that the auditing procedure should be so developed that 
no one inside or outside our organization could reasonably criticize the 
expenditures. 

b. The procedure, as now developed, anticipates the filing of the original sup- 
porting evidence in our files; the duplicate supporting evidence is furnished with 
the original reimbursement’ voucher, and the triplicate supporting evidence is 
attached to duplicate copy of the reimbursement voucher. The original and dupli- 
cate reimbursement vouchers are forwarded to the Finance Officer at Watervliet, 
New York, and after the reimbursement check is issued, he forwards the original 
reimbursement voucher to Washington and retains the duplicate reimbursement 
voucher for his files. The triplicate copy of the reimbursement voucher, attached 
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to which is the quadruplicate copy of the supporting evidence, is retained in your 
files for future reference. 

We sincerely believe that the approval of the foregoing recommendations will: 

1. Speed up the delivery of vouchers to you for reimbursement. 

2. Reduce the cost of the personnel required to prepare the vouchers, and thus 
reduce the ultimate cost of the guns to be produced under contract W-Ord-470. 

8. Permit us to abide by the terms of the contract which stipulates that we 
shall preserve all books, records, and other papers for a period of three years 
after the completion of said contract. 

4. Provide you with sufficient supporting evidence, and make available such 
other records as will make a proper audit of all reimbursement vouchers possible. 

5. Reduce to a minimum our advance payment requirements. 

6. Bring the procedure in line with the understanding and intent of the 
contracting parties at the time the contract was signed. 

Attached hereto are reimbursement vouchers BRI-3-10, BRI-3-19, BRI-3-21, 
and BRI-1-15 prepared in the form to meet the applicable recommendations here- 


tofore listed. Following are explanatory comments relative to the supporting 
evidence attached to these vouchers: 


BRI-3-10—Dated, 3/18/41—Amount, $908.00—Weekly Payroll 


Attached to Voucher 1034 are the following papers: 

a. Form 1035 covering the gross amount of the pay roll $908.00. 

b. Form B-3 a summary of the pay roll showing the gross amount, the net 
amount, and the deductions. Also a statement signed by our auditor explaining 
the disposition of the deductions. This form also lists the check numbers and 
the dates paid. 

Attached to this form are duplicate copies of the pay rolls, bearing a certificate 
to the effect that the salaries listed were paid to the employees whose names are 
listed thereon. There is also a statement signed by a representative of your office 
re that he witnessed the paying off of the employees whose names are 

st 

You will note we have asked for reimbursement for the gross amount of the 
pay roll, and we have detailed the deductions rather than prepare two separate 
vouchers; one for the net amount of the pay roll and one for deductions. 

We have furnished you a duplicate copy of the pay roll, and we have not 
furnished the original pay receipts signed by each employee. 


BRI-8-19—Dated, $/18/41—Amount, $1,842.08—Labor Furnished by Savage 
Commercial Department 


Attached to Voucher 1034 are the following papers: 

a. Form 1085 for $1,342.08. 

b. Form which lists the expenditures by weeks, and bears certification as being 
a true and correct statement of disbursements by the Savage Arms Corporation. 

You will find attached to the triplicate copy of the reimbursement voucher, 
which is kept in your files, a list of the names of the employees and the amount 


of money each employee received. This statement is certified by our pay-roll 
supervisor. 


BRI-83-21—Dated, 3/18/41—Amount, $16.80—Traveling Expense 


Attached to Voucher 1034 is Form B-3 which classifies the nature of the ex- 
penditures, the date paid, and the check number. This form also bears a state- 
ment signed by our auditor that the expenses were incurred for contract 
W-Ord—470, and they were not in excess of the ordinary allowance authorized 
by Savage Arms Corporation for its own employees in the normal conduct of 
its regular business. 

Attached to the triplicate copy of the voucher, which remains in your office, 
in addition to the foregoing, is a detailed analysis of the day-by-day expenditures. 


BRI-1-15—Dated, $/18/41—Amount, $33,778.00—Eapenditures for Machinery 


Attached to voucher 1034 is Form B-3 which lists the vendor’s name, the 


amounts of the invoices, the dates paid, and the check numbers. Also copies of 
the invoices covering same. 
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Attached to the triplicate copy of voucher 1034, in addition to the foregoing, 
are copies of the original purchase orders. The triplicate copy of voucher 1034 
remains in your possession for future reference. 

You will note that we did not furnish the vendors’ original invoices, or a 
photostatic copy of the original purchase order, and we have not furnished you 
with a receipt signed by the vendor acknowledging receipt of payment. 

The original supporting evidence of payment applicable to each of the above 
vouchers, such as original invoices, original pay rolls, original pay-roll receipts, 


ete., are in our files, and are available to your field auditor for certification and 
verification. 


We respectfully request early consideration and action on the recommenda- 
tions contained in this letter. 

There have been noted the comments made on the above letter by 
Major Coombs in his letter of March 21, 1941, and by the Chief of 
Ordnance in first indorsement of March 25, 1941. The six recom- 
mendations of the contractor will be discussed herein seriatim. 

1. With respect to furnishing original receipted invoices by vendors, 
it may be stated that this office has not insisted that the receipt neces- 
sarily appear on the invoice. A separate receipt identified with the 
particular invoice involved would be equally acceptable. However, an 
original signed receipt is required as primary evidence in support of 
the voucher (Form 1084) covering reimbursement to the prime 
contractor. 

2. With respect to the recommendation for eliminating the require- 
ment for original purchase orders, it is sufficient to state that it is not 
a requirement of this office that the original purchase order be fur- 
nished, it being understood to be the general practice that the original 
of such purchase orders is forwarded to and retained by the vendor 
concerned. However, where, in the absence of a more formal contract, 
the purchase order forms a part of the written contractual agreement, 
which is required under article VI-A 1 (c) of the prime contract to 
be reduced to writing because in excess of $2,000, the written bid or 
proposal of the vendor and a certified copy of the purchase order issued 
in acceptance thereof should be furnished in support of vouchers claim- 
ing payments thereunder. In the present instance it is indicated that 
the purchase order issued by the prime contractor to the vendor has a 
“tear-off” slip which slip is signed and returned by the vendor to the 
prime contractor. In such cases the original signed “tear-off” slip as 
well as a copy of the purchase order should be filed here as being 
essential parts of the written agreement where the amount involved 
exceeds $2,000. 

8. With respect to the recommendation that the vendor’s original 
invoice be not required in support of Form 1034, it may be stated that 
the original invoice is the best evidence of the facts recited thereon 
and, generally, should be furnished in support of claims for reimburse- 
ment. In your letter of December 14, 1940, quoted in decision of 
January 2, 1941, B-14020, 20 Comp. Gen. 341, it is indicated that, 
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generally, the War Department does not anticipate difficulty in obtain- 
ing original invoices and, consequently, it is assumed they will be 
obtained where reasonably practicable. However, when it appears 
impracticable to obtain such original invoices this office will not object 
to the furnishing of true copies thereof, as recommended, having 
regard for the fact that original invoice receipts, which should 
bear appropriate reference to the invoices, are required to be fur- 
nished as stated hereinbefore with respect to the contractor’s first 
recommendation. 

4. The contractor’s fourth recommendation is that not be 
required to submit pay-roll receipts signed by its employees but 
that there be accepted, in lieu thereof, a copy of the pay roll certified 
to be true and correct. As having a bearing on this matter it was 
stated in the decision of January 2, 1941, B-14020, to you, that— 

It will be satisfactory to this office if payments by the contractor, either 
by cash or by check are evidenced by a receipt of the payee, in which case 
citations to checks issued by the contractor in payment of invoices, together 


with a reconciliation of the contractor’s depository account need not be 
furnished. 


Your letter of December 14, 1940, which formed the basis for said 
decision indicated no difficulty had been experienced or was antici- 
pated by the War Department in obtaining original pay rolls. It is 
assumed, therefore, that ordinarily original signed pay rolls can 
and will be obtained. However, in the present case the contractor 
objects to furnishing employees’ receipts, or receipted pay rolls, as 
being impracticable—and the reasons advanced therefor by the con- 
tractor are not entirely without merit. Having regard therefor, 
and in view of the fact that payments to employees of the contractor 
are witnessed by agents of the Government, as stated in the letter 
of Maj. R. H. Coombs, dated March 21, 1941, referred to above, 
this office will accept certified copies of such pay rolls, as recom- 
mended by the contractor, provided the contracting officer or his duly 
authorized representative makes a similar certificate on the copies 
of pay rolls, including a statement that original signed pay-roll 
receipts in the possession of the contractor have been examined and 
support the facts recited on the certified copy. In this connection 
compare the decision to you, dated February 25, 1941, B~—14830, 
20 Comp. Gen. 477, involving a situation wherein the contractor pays 
its employees in cash and does not require receipts therefor. 

5. The contractor’s fifth recommendation is that there be elimi- 
nated the requirement that a reimbursement voucher be submitted 
for the net amount of the pay roll after various deductions such as 
old-age benefit, community-chest payments, garnishees, etc., and that 
an additional reimbursement voucher be submitted for such deduc- 
tions when the amount thereof has been expended for the purposes 
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of the deductions. The eliminating of this requirement would mean, 
of course, that the contractor could be paid the gross amount of 
its pay roll even though the amount shown thereon as deductions 
had not yet been disbursed or expended by the contractor. In other 
words, to that extent the contractor would be paid, as for reimburse- 
ment, in advance of expenditures. Since the contract contemplates 
only reimbursement for expenditures actually made, as distinguished 
from anticipated expenditures, the contractor’s recommendation in 
this respect cannot be approved. 

6. The contractor’s recommendation No. 6 with respect to a final 
audit at its plant appears to be directed to the War Department 
rather than to this office, and, of course, is not a matter properly 
for advance decision by this office. The contract makes provision 
with respect to final payment to the contractor in article [V-B—5 
thereof, but a final payment to the contractor made pursuant thereto 
or a final field audit by the War Department would not, of course, 
be controlling on this office in the settlement of the accounts of the 
disbursing officer making the payments, 

In view of the foregoing the unpaid vouchers are returned here- 
with and payment thereon is not authorized until they are supported 
by evidence as indicated herein. 


(B-15955) 


REAL ESTATE—OPTIONS—COMMISSIONS 


Payment of fees for the securing of options on real estate to be acquired by 
the Government may not be made, either for options accepted or not 
accepted, under a contract which contains a provision requiring as part 
of the consideration for such payment the performance of certain other 
services which the contractor was not called upon to perform because of 
the abandonment of the project by the Government. 


Comptroller General Warren to the Secretary of War, April 23, 1941: 


I have your letter of April 1, 1941, as follows: 


There is inclosed a photostat copy of contract dated November 10, 1940, 
entered into between the United States Government and the Realty Bond and 
Mortgage Company of Battle Creek, Michigan, in connection with the acquisition 
of lands on Calhoun County, Michigan, by the United States Government for 
the Fort Custer expansion. 

Under the terms of this contract, for services rendered, the realty company 
and Robert W. Keith are to receive a commission of 5% of the gross sales price 
paid for lands being acquired for the Fort Custer expansion. A number of 
options were obtained by the realty company and submitted to this department 
for approval. Two of the options were accepted on behalf of the United States 
Government and it was then ascertained that sufficient funds were not available 
with which to purchase all the lands covered in the options submitted by the 
realty company and, therefore, the balance of these options were not accepted. 

Your opinion is requested as to whether the United States Government under 
the terms of the inclosed contract is obligated to pay the realty company a 5% 
commission of the sales price for the lands covered in the options submitted 
the realty company which were not accepted. 
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Under the contract—which was entered into with the Realty Bond 
& Mortgage Co. and Robert W. Keith and not with the former alone 
as indicated in the first paragraph of your letter—the contractors 
undertook to use their best efforts to acquire written options to pur- 
chase 1,000 acres, more or less, of lands within an area therein 
referred to and upon the conditions therein set forth. Paragraph 4 
of the contract provided that the options should be taken in the name 
of the realty company or of such person or corporation as the Gov- 
ernment might from time to time nominate, and that when taken in 
the name of the realty company, the latter should hold them as 
trustee for the Government and, when required, promptly assign 
and deliver them to the Government. In addition to services in 
obtaining options, the contractors agreed to perform other services 
specified in paragraph 5, as follows: 

The realty company shall attend to all of the administrative details of the 
closing under the options, and the acquirement of deeds. In all cases where the 
Government has elected to take up options, immediately upon such election, the 
realty company shall cause abstracts and/or continuations of abstracts, as the 
case may be, to be prepared by an approved title company or companies for the 
real estate covered by such option or options, at the expense of the seller, to- 


gether with copy or copies of deeds proposed to be delivered upon closing. The 
abstracts of title to be prepared in accordance with the existing regulations of 


the Government. 
Paragraph 7 of the contract, relating to compensation to the con- 
tractors, provides: 


For all services hereunder, the realty company and Robert W. Keith, shall be 
paid the following: 


(a) A commission of five percent (5%) of the gross sales price paid for the 
lands, provided, however: 


(1) That such commission shall be paid only where the option obtained by 
the realty company and Robert W. Keith is taken up by the Government, but 
by the acceptance of this proposal you agree to accept all options obtained, pro- 
vided that the price and condition of such option or options are reasonable and 
satisfactory to the Government, and 


(2) That the Government shall be under no obligation with respect to said 
commission if it is provided by the terms of the option obtained by the realty 
company that such commission is to be paid by the seller. 

It thus appears that the stipulated commission was to be paid on 
the gross sales price paid for the lands, but with the further pro- 
vision that the commission should be paid only where the option ob- 
tained by the contractors was taken up by the Government, the 
Government agreeing, however, as between the contractors and itself, 
to accept all options obtained, provided the price and conditions 
thereof were reasonable and satisfactory to the Government. 

It appears that in the present matter the contractors performed 
services to the extent of obtaining options which, however, were not 
accepted by the Government due to its abandonment of the project. 
However, that, per se, is insufficient for allowance of the full contract 
fee, for paragraph 5 of the contract expressly required other services 
of the contractor which, presumably, in view of the facts reported in 
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your letter, the contractors were not called upon to perform and did 
not perform. The services called for by that paragraph of the con- 
tract related to various details in connection with the closing of any 
transaction for the purchase of any lands that might have been ac- 
quired under an option and were not inconsiderable and by the terms 
of paragraph 7 of the contract were a part of the consideration for 
the commission provided in the matter. 

It is a general rule that where the services performed did not con- 
stitute all the services called for by a contract, a contractor may not 
recover the contract price as for a performance, but is restricted to an 
action for damages. See 12 C. J. S. Brokers, paragraph 102. 

In view of the foregoing, there appears no basis for the payment 
of the commission on the options not accepted, nor, for similar rea- 
sons, is there any basis, on the present record, for payment of the 
commission on the two accepted options. 


(B-16101) 


CONTRACTS—MODIFICATION—PERSONAL SERVICES—OVERTIME 
COMPENSATION 


The Secretary of the Navy may modify contracts for the per diem employment 
of scientists and technicists, containing provisions limiting work thereunder 
to 8 hours per day or 5 days per week, to provide for overtime pay for 
services during periods in addition to those covered by said contract pro- 
vision, since the act of June 11, 1940, authorizing such contracts contains 
no limitation as to the hours per day for such work, and particularly since 
section 9 of the act of June 28, 1940, authorizes the Secretary to modify 
existing contracts when necessary to expedite military and naval defense. 

Contracts for the services of scientists and technicists may not be modified by 
the Secretary of the Navy so that the aggregate amount paid, including 
overtime, would exceed $25 per diem, the maximum set for such work in 
the act of June 11, 1940, since neither the general authority in the act of 
June 28, 1940, to modify existing contracts in the interests of national 
defense nor the general policy of Congress as to payment for overtime 
services may be considered sufficient to overcome the express statutory 
limitation on such compensation rates. 


Comptroller General Warren to the Secretary of the Navy, April 24, 1941: 


I have your letter of April 7, 1941, file NP16/L4-3 (410211) S, as 
follows: 


The United States Naval Engineering Experiment Station, Annapolis, Mary- 
land, has under contract the services of five employees for the period extending 
from July 1, 1940, to June 30, 1941, covered by requisitions #34, 35, 41, 48, 
and 79, NSA 1941 series. 

The contracts cover the personal services of such employees, for example, 
requisition #48 reads in part: 

“Personal services of * * * for supervision of bearings and lubrication 
projects for 244 days during the period 1 July 1940 to 30 June 1941 exclusive 
of Saturdays, Sundays, and holidays and any other days on which the station 
may be closed—244 days, $20.00, $4,880.00.” 

The requisition contains the further provision that: 

“Work to be performed under provisions of eight-hour law approved 19 June 
1912.” (This provision of the eight-hour law has now been suspended.) 

“Employment to be as directed by Director of United States Naval Engineer- 
ing Experiment Station within the limit specified.” 
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The requisitions covering the services of these contract employees were sub- 
mitted prior to the promulgation of the national defense program and it was 
not believed at that time that the services would be required on other than the 
regular working days in the five-day-week period. 

The Director of the Naval Engineering Experiment Station reports that, as 
the work load of the station increases, it will be necessary to work these men 
on days other than those now specified in their contracts and on specific occa- 
sions for more than eight hours on any one day. This situation may occur in 
connection with witnessing tests at other plants which are held on Saturdays 
and nee so a8 not to interfere with other high priority national defense 
wor’ 

Section 5 (a) of Public Act #671—76th Congress, approved June 28, 1940, 
provides that “The regular working hours of the Navy Department and the 
Coast Guard and their field services shall be eight hours a day or 40 hours per 
week during the period of the National Emergency declared by the President 
on September 8, 1939, to exist,” with authority to extend the hours to meet 
the exigencies of the situation where additional employees cannot be obtained. 

Said section contains the further provision: 

“That compensation for employment in excess of forty hours in any admin- 
istrative workweek computed at a rate not less than one and one-half times 
the regular rate shall be paid only to monthly, per diem, hourly, and piece- 
work employees, whose wages are set by the act of July 16, 1862 (12 Stat. 
587), as amended or modified; and also to professional and subprofessional em- 
ployees and to blueprinters, photostat and rotaprint operators, inspectors, super- 
visory planners and estimators, and supervisory progressmen, and assistants to 
shop and plant superintendents of the CAF service, as defined by the Classifica- 
tion Act of March 4, 1928 (42 Stat. 1488; U. S.C. 5 ch. 18), as amended: * * *” 

While the contract employees covered by the requisitions above described do 
not appear to fall strictly within the classification of employees designated in 
the section last quoted, it is considered that the intent of Congress is clearly 
shown that employees performing services of the character therein described 
may be paid overtime compensation for work in excess of 40 hours a week. 

In this connection it is noted that your decision of November 5, 1940 (20 
Comp. Gen. 245), held that under the authority granted by Section 9 of Public 
Act #671, supra, for the Secretary of the Navy to modify existing contracts as 
deemed necessary to expedite military and naval defense, fixed price contracts 
could be modified to provide for the reimbursement, to the contractor, of wages 
paid by the contractor to his employees on the basis of time and one-half for 
hours worked by the employees in excess of 40 hours per week if necessary 
to avoid delay or other serious interference with the national defense program. 

The following excerpt from the cited decision is pertinent to the matter 
under discussion: 

““Furthermore, aside from that specific statutory authority with respect to 
the modification of ‘existing contracts’ the Congress clearly has established 
the policy generally that employment in excess of forty hours per week should 
be compensated at overtime rates of time and one-half.” 

The payment of time and one-half to the employees concerned might result 
in exceeding the per diem limit specified in the appropriation to which the 
contracts are charged, namely, “Maintenance, Bureau of Ships, 1941” which is 
a combination of appropriations made under the headings “Construction and 
Repair” and “Wngineering.” The maximum limit contemplated by said appro- 
priation is $25.00 per diem. 

The appropriation is provided in the Naval Appropriation Act for the fiscal 
year ending June 30, 1941 (Public #588—76th Congress) approved June 11, 
1940, while the authority to modify existing contracts and providing for over- 
time compensation of certain employees is found in a subsequent act that was 
approved at a later date, that is, June 28, 1940, 

In view of the urgency of the situation and of the necessity of obtaining 
the services of these employees for periods additional to that contemplated by 
the contracts, decision is requested as to whether your office would interpose 
objection to modification of the contracts for the services of the employees 
covered by the requisitions above mentioned to provide for overtime pay of 
such employees under conditions similar to those specified for other employees 
in section 5 (a) of Public Act #671, supra. 





pee rae oer 


——eV~ 


: 
' 








DECISIONS OF THE COMPTROLLER GENERAL 675 


Decision is also requested as to whether the aggregate amount paid any one 
employee for any one day including the overtime pay may exceed the amount 
of the maximum daily rate of $25.00 specified for such employees under the 
appropriation ultimately chargeable provided the basic daily rate of pay is 
within such limit. 

The appropriation from which compensation is to be paid for the 
services of the contract employees here involved, namely, “Mainte- 
nance, Bureau of Ships, 1941,” was established, pursuant to section 1 
(h) of the act of June 20, 1940, 54 Stat. 493, 494, by combining appro- 
priations under the headings “Engineering” and “Construction and 
Repair,” as carried in the Naval Appropriation Act for the fiscal 
year 1941, approved June 11, 1940, 54 Stat. 265, 272. Under each 
heading appears, in identical language, the following authority with 
respect to the contract employment of scientists and technicists: 


* * * payment of part-time or intermittent employment in the District 
of Columbia, or elsewhere, of such scientists and technicists as may be con- 
tracted for by the Secretary of the Navy, in his discretion, at a rate of pay 
not exceeding $25 per diem for any persons so employed * * 

It appears from your above letter that pursuant to will authority 
contracts were entered into with five persons for employment at the 
United States Naval Engineering Experiment Station, Annapo- 
lis, Md., such contracts restricting employment to 8 hours per day 
and providing that no services would be required on “Saturdays, 
Sundays, and holidays and any other days on which the station may 
be closed.” Payments for services rendered was to be made at rates 
of pay not exceeding $25 per diem. It further appears that by rea- 
son of the national defense program it is desired to obtain the 
services of such contract employees for periods additional to those 
required by the contracts, and your first question, therefore, is as to 
whether the contracts now may be modified to provide for overtime 
pay to the employees under conditions similar to those specified for 
other employees in section 5 (a) of the act of June 28, 1940, Public, 
No. 671, quoted in your above letter, i. e., at a rate not less than 
one and one-half times the regular rate for employment in excess of 
40 hours in any administrative workweek. 

The statutory provision quoted above authorizing you to contract 
for the services of scientists and technicists does not limit the 
hours per day which such employees may be worked and conse- 
quently it appears within your authority to provide by contract for 
services to be performed such number of hours per day as you may 
specify or require, but, of course, said provision specifically provides 
that the compensation therefor shall be at a rate of pay not exceed- 
ing $25 per day. However, with respect to the employees here 
involved, the contracts limited the employment to not in excess of 
8 hours per day or 5 days per week and the employees are entitled 
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to the specified contract compensation for the services so performed. 
You could not, under the contracts, require the employees to work 
more than 8 hours per day or 40 hours per week (5 days per week) 
for the stipulated compensation. If, therefore, by reason of the 
increased work incident to the national defense program it is essen- 
tial that the services of the employees be obtained for periods addi- 
tional to those contemplated by the contracts it would be necessary 
for you to modify the contracts to provide for such services and no 
reason is apparent why you may not do so, particularly in view 
of section 9 of the act of June 28, 1940, Public, No. 671, which author- 
izes you to modify existing contracts as you may deem necessary 
to expedite military and naval defense. 

However, with respect to your second question, there would ap- 
pear to be no authority to modify the contracts on such a basis that 
the aggregate amount to be paid any one employee, including the 
overtime pay, would exceed $25 per diem. While you may modify 
the contracts to provide for overtime pay, your authority in this 
respect is specifically limited by the act of June 11, 1940, supra, 
in that the rate of pay may not exceed $25 per diem. As pointed out 
in your letter of April 7, 1941, section 5 (a) of the act of June 28, 
1940, quoted therein, does not specifically include the class of em- 
ployees here involved among those to which overtime rates of time 
and one-half are to be paid and as you will note, said section pro- 
vides that the overtime rates shall be paid only to those classes 
of employees specified therein. Consequently, said section affords 
no authority for paying these contract employees in excess of $25 
per diem by reason of overtime which they may work. 

There is appreciated the fact that you are authorized under section 
9 of the act of June 28, 1940, swpra, to modify existing contracts, as 
you may deem necessary to expedite national defense, and that the 
Congress has established the policy generally that employment in 
excess of forty hours per week should be compensated at overtime 
rates of time and one-half. As stated above, you may modify the 
contracts here involved, and provide therein that overtime may be 
paid for at rates of time and one-half but your authority to do so 
is limited to the extent that payment to any one employee may not 
exceed $25 per diem. The general authority in the act of June 28, 
1940, to modify existing contracts may not be considered sufficient 
to overcome the express provision of the prior act of June 11, 1940, 
that the rate of pay shall not exceed $25 per diem and, obviously, 
a general policy established by the Congress with respect to over- 
time may not be recognized and applied to the extent that it nullifies 
express statutory provisions. 

The questions presented are answered accordingly. 
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(B-10996) 


VEHICLES—MOTOR—PASSENGER-CARRYING—PURCHASE PRICE 
LIMITATION AND TRANSPORTATION COSTS 


Ir 


= 


determining whether the purchase price of a passenger-carrying motor 
vehicle, exclusive of transportation cost, is within the statutory limit, the 
transportation cost which may be deducted from the destination bid price 
is the actual cost of transportation, at the lowest available rate, of the 
finished vehicle from the designated assembly plant or other designated 
point of origin from which it is actually shipped as a finished vehicle to 
the point at which it is delivered to the Government, and not the trans- 
portation cost from some factory where the individual par’. are manu- 
factured. 17 Comp. Gen. 854, amplified. 

Where both the destination and shipping point prices quoted by a bidder ex- 
ceed the statutory purchase price limitation on passenger-carrying motor 
vehicles, the bid as a whole should be rejected without consideration of 
transportation costs from shipping point to destination. 

In determining whether the purchase price of a passenger-carrying motor 
vehicle, exclusive of transportation cost, is within the statutory limit, the 
only transportation cost for consideration is the actual cost of transporta- 
tion at the lowest available rate, whether Government, commercial, or 
other rate available to the bidder from the point of origin of bidder's 
selection from which delivery is to be made to destination. 

The fact that a strict application of the statutory purchase price limitation on 
passenger-carrying motor vehicles may upon occasion result in a slight 


excess cost to the Government does not justify a disregard of its mandatory 
provisions. 


Comptroller General Warren to the Secretary. of the Interior, April 26, 1941: 

There have been brought to my attention contracts covering the 
purchase of passenger-carrying automobiles for your Department, as 
follows : 

I-1-Ind-19756, February 6, 1940, with Oscar Hall Co., Escondido, 
Calif., for the purchase of one Ford Standard Tudor sedan, f. o. b. 
destination, San Diego, Calif., for $822.75, with trade-in allowance of 
$325 for three used motor vehicles. On this contract bidder offered 
delivery f. o. b. either destination or point of his selection, Escondido, 
Calif., apparently his place of business, for $822.75, naming no other 
point of origin, factory or otherwise. The purchasing officer sub- 
tracted from the bid as submitted the sum of $190.70, said to be the 
amount of freight ona similar vehicle from Detroit, Mich., in an 
undertaking to bring the bid price within the $750 statutory price 
limit, and awarded the contract at the bid price. 

I-1-Ind-19904, June 10, 1940, with Vellenga Motor Co., Inc., 
Sisseton, S. Dak., for the purchase of one four-door Ford sedan, f. o. b. 
Rushville, Nebr., for $840, less trade-in allowance of $245 and excise 
tax of $19.95. Under this contract the bidder offered delivery f. o. b. 
shipping point of bidder’s selection, Detroit, Mich., for $781, and 
destination delivery for $840. But notwithstanding it was self- 
evident that the factory price of the vehicle was $781, and that the 
bidder had included only $59 in the destination price to cover trans- 
portation cost, and that the factory price was $31 in excess of the 
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maximum statutory price limit for passenger-carrying automobiles, 
the purchasing officer arbitrarily subtracted $100.56 or $41.56 more 
than had been included by the bidder as representing freight cost, 
and awarded the contract without regard for and in contravention of 
the statute requirements. 

I-1-Ind-23058, July 31, 1940, with F. E. Northway, Inc., Oklahoma 
City, Okla., for one four-door Ford sedan, f. 0. b. Oklahoma City for 
$826, less $443.75 trade-in allowance. In this case the bidder named 
Oklahoma City, Okla., both as shipping point and destination and 
offered the price of $826. Standard Form No. 1036 attached to this 
contract, stated in pertinent part, that award was made to F. E. 
Northway, Inc., “@ $826.00 f. o. b. Oklahoma City, Okla., less trade-in 
allowance for used car of $443.75 or net of $382.25, the cheapest bid 
meeting the service requirements of the specifications.” No statement 
was made with reference to any deduction from the excess bid to cover 
the cost of freight from any point. 

I-1-Ind-23066, August 12, 1940, with Thief River Motors, Inc., for 
two two-door Ford sedans at $806.45 or $1,612.90, f. o. b. Thief River 
Falls, Minn., with $485 trade-in allowance, the destination being Cass 
Lake, Minn. Standard Form No. 1036, attached to this contract, 
stated in part as follows: 

* * * award was made to Thief River Motors, Inc., 2 cars @ $806.45 each, 
or $1,612.90, less excise tax of $44.40, less trade-in allowance on used cars of 
$485.00, or $1,083.50 net f. o. b. Thief River Falls, Minnesota, lowest bid meet- 


ing requirements of the specifications. 
Nore.—Does not exceed $750.00 statutory limitation as shown below: 


— amount of bid f. o. b. Thief River Falls, Minne- 


cee tna nariiioalieisnesin th Chit natin tical Dansentiiniaiun $1, 568. 50 
tue tealight from point of origin, Detroit, Michigan___- 129. 61 

Price of two cars at point of origin..._.1...... 1, 438.89 

Price of one car at point of origin_-_________-___ 719. 445 


I-1-Ind-23067, August 12, 1940, with H. W. Wood Motor Co., 
Everett, Wash., for delivery of one four-door Plymouth sedan, f. o. b. 
destination Marysville, Wash., for $908.75, less trade-in allowance of 
$255, and excise tax of $15.75. Standard Form No. 1036, attached to 
this contract, bore notation as follows: 

* * * award was made to H. W. Wood Motor Co., @ $908.75 f. o. b. des- 
tination, less excise tax of $15.75 less trade-in allowance of $255.00 or $638.00 


net, lowest bid meeting requirements of the specifications. 
Does not exceed $750.00 statutory limitation as shown below: 





Gross amount of bid delivered__.__._._............._._..._ $898.00 
Less freight from point of origin, Detroit, Mich_.._.._.___ 150. 88 
Brice at: petat o0 erittn k-th ciesectens -— 742,12 


The specifications accompanying the last four contracts above men- 
tioned provided that: 


B-7. Bid prices exceeding $750 per unit at point of origin (factory or assem- 
bly plant) cannot be considered, because of a statutory limitation to that amount 
as a maximum. Bidders are requested to refrain from submitting such offers. 
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Presumably the specifications accompanying the invitation for bids 
under the Hall contract included the same provision, although general 
provisions of the specifications under “B” are not attached to this 
contract. 

Specifications attached to all of the subject contracts included the 
following provision: 

F-1 (c) If a bid f. o. b. our destination is submitted, describe the proposed 


methods of transportation from point of origin (factory or assembly plant) to 
our destination : 


Under this heading Hall Company stated: 

Truck-a-way. 

The Vellenga Company stated: 

By railroad. 

The F. E. Northway, Inc., stated : 

Via railroad. 

Thief River Motors, Inc., stated : 

On hand at Thief River Falls, Minn. 

Overland to Cass Lake, Minn. 

Also, that company stated: 

We must have order by Aug. 12, 1940, to assure delivery. Stock on hand. 
Under F-1 (c) H. W. Wood Motor Co., Everett, Wash., stated : 


Rail Los Angeles Assembly Plant to Everett, Washington. 
Drive Everett, Washington, to Marysville, Washington. 


Upon receipt of the foregoing contracts here for examination and 
filing pursuant to law, it appeared that the procedure followed had 
been at variance with statutory requirements and numerous decisions 
of this office. Accordingly, the Audit Division of this office addressed 
letters of substantially the same tenor to the purchasing officer of the 
Interior Department, requesting explanation and justification for the 
procedure followed in each instance. 

In reply to office letter of May 3, 1940, relative to the Hall con- 
tract, there was received a letter of May 23, 1940, in pertinent part, 
as follows: 


While it is true that the contractor also submitted an f. o. b. shipping point 
price of $822.75, it is pointed out that the shipping point named by him was 
Escondido, California, his place of business, which location is not the point of 
origin for Ford cars nor is Long Beach, California, which is the assembly plant 
supplying this dealer. Detroit, Michigan, is the factory, or parent plant, loca- 
tion for Ford cars from which point Government freight was figured on 3,084 
Ibs., the shipping weight shown by the bidder, resulting in a figure of $190.70, 
which amount was used in determining whether the vehicle price was within 
the $750 statutory limitation. 

The basis for using Detroit, Michigan, as the point of origin in this case is in 
accordance with Comptroller General’s decision A-93731 dated April 16, 1938, 
and the basis for using Government freight rates in determining transportation 
charges is in accordance with Comptroller General’s decision A-90487 dated 


July 19, 19388. 
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With reference to the last paragraph of your letter, you are advised that in 
response to office letter of January 25 Oscar Hall Company stated: “Our option 
period still remains 10 days from the acceptance of our bid.” 


To this letter the Audit Division replied, under date of September 
16, 1940, in material part, as follows: 


Under the conditions appearing in this case, the administrative action in sub- 
tracting the amount of $190.70 from the price offered by Oscar Hall Company 
as representing the amount of transportation cost on a similar vehicle from 
Detroit, Michigan, to destination at Government rates constituted the purchase 
of vehicle on an entirely different basis from that offered by the bidder, and 
resulted in payment to the contractor of $822.75 for the automobile, including 
the trade-in allowance on the three used vehicles, instead of a maximum amount 
of $750 allowed by the statute, or an excess of $72.75. 

Accordingly, upon the facts presented, credit may not be allowed for pay- 
ment made in any amount in excess of $750, including the trade-in allowance 
of $325 for the used vehicles. 


Office letters as above relative to the Hall and other contracts 
referred to above elicited replies from the Purchasing Officer, De- 
partment of the Interior, addressed to the Audit Division of this Office, 
which under all the circumstances, it is deemed proper to quote insofar 
as here material. 

Letter of November 4, 1940, re Oscar Hall contract : 


It is noted that despite the explanation submitted by this Office in letter of 
May 23, you have declared this purchase to have been in excess of the price- 
limiting statute by the amount of $72.75, and that credit would not be allowed 
for payment of such excess. 

This Office is unable to find any logic in the third paragraph of your letter 
which apparently is the basis for your declaration. The whole substance ap 
pears to be that this Office was wrong. No reason is given for this declaration, 
and there is no refutation of the facts and conclusions reported by this Office 
in letter of May 23. 

Under the circumstances, there is doubt whether a further report will dis- 
solve the misunderstanding; however, this Office presents for your careful con- 
sideration the following justification for the purchase here involved: 

The decision in 17 Comp. Gen. 854 reads in part as follows: 

- “(3) Where destination prices, only, are quoted and are in excess of $750, 
for purposes of evaluation and determination if the actual price of the automo- 
bile is within the statutory limit, there properly’: may be deducted from the 
amount of the bid the actual cost of transportation from factory to destination 
by the route and method most advantageous to the Government.” 

The bid of Oscar Hall Company on item 8, which resulted in contract I-1-Ind- 
19756, was in effect a quotation of destination price only, because the alternate 
quotation, “F. O. B. Bidder’s Shipping Point,” Hscondido, California was at the 
same price and, therefore, of no practical interest to the Government. By no 
stretch of the imagination can this alternate quotation, f. o. b. Hscondido, Cali- 
fornia, be construed as a “factory” price. It could be construed as a quotation 
for delivery at an “intermediate point” (see general rule (4) in 17 Comp. Gen. 
854) but in this instance such construction serves no practical purpose, because 
of the identical prices. The “factory,” for purposes of the rule (3) quoted 
above, is located at Detroit, Michigan, the offer being on a Ford automobile. 

Accordingly, in evaluating the bid of Oscar Hall Company, in the amount 
of $822.75 f. o. b. destination, San Diego, California, there was computed the 
transportation cost from Detroit, Michigan, to destination by route and method 
most advantageous to the Government, and this amounted to $190.70. Applying 
rule (3) quoted above, this amount was deducted from the destination price 
to ascertain whether that price was for consideration under the price-limiting 
statute. The cost of the automobile exclusive of transportation costs, as evalu- 
ated in this manner, was found to be $632.05, which was within the statutory 
limitation. The bid was, therefore, accepted. 
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If the procedure followed in this instance, as outlined above, is not exactly 
in accordance with 17 Comp. Gen. 854, this Office would apprecate being informed 
exactly in what respect it deviates therefrom. 


Letter of November 5, 1940, re F. E. Northway, Inc., contract: 


The decision in 17 Comp. Gen. 854 reads in part as follows: 

“(3) Where destination prices, only, are quoted and are in excess of $750, 
for purposes of evaluation and determination if the actual price of the automo- 
bile is within the statutory limit, there properly may be deducted from the 
amount of the bid the actual cost of transportation from factory to destination 
by ~ = route and method most advantageous to the Government (17 Comp. 
Gen. " 

The bid of F. E. Northway, Inc., on item 2, which resulted in contract I-1-Ind- 
23058, was in effect a quotation of destination price only, because the alternate 
quotation “f. o. b. bidder’s shipping point” was identical as to price and point 
of delivery, i. e., $826 f. o. b. Oklahoma City, Oklahoma. The alternate 
offer “f. o. b. bidder’s shipping point” served absolutely no practical pur- 
pose, and was therefore disregarded. The “factory,” for purposes of the 
rule quoted above, is located at Detroit, Michigan, the offer being on a 
Ford automobile. 

Accordingly, in evaluating the bid of F. E. Northway, Inc., in the amount 
of $826 f. o. b. destinagion, Oklahoma City, Oklahoma, there was computed 
the transportation cost from Detroit, Michigan, to destination by route and 
method most advantageous to the Government, and this amounted to $78.74. 
Applying rule (3) quoted above, this amount was deducted from the desti- 
nation price to ascertain whether that price was for consideration under the 
price-limiting statute. The cost of the automobile exclusive of transporta- 
tion costs, as evaluated in this manner, was found to be $747.26, which was 
within the statutory limitation. The bid was therefore accepted. 

If you should disagree with the conclusion that the bid of F. E. Northway, 
Inc., was in effect a quotation of destination price only, please notice that 
the alternate offer “f. o. b. shipping point” Oklahoma City, Oklahoma, might 
then be considered an “intermediate point” under rule (4) in 17 Comp. Gen. 
854, and the ultimate result of the evaluation would be the same. 

If the procedure followed in this instance, as outlined above, is not exactly 
in accordance with 17 Comp. Gen. 854, this Office would appreciate being 
informed exactly in what respect it deviates therefrom. 


Letter of November 4, 1940, re Thief River Motors, Inc., and H. W. 
Wood Motor Co. contracts: 


In the decision of the Acting Comptroller General to this Department, April 
16, 1938 (17 Comp. Gen. 854), the following statements appear : 

“(3) Where destination prices only are quoted and are in excess of $750, for 
purposes of evaluation and determination if the actual price of the automobile 
is within the statutory limit, there properly may be deducted from the amount 
of the bid the actual cost of transportation from factory to destination by the 
route and method most advantageous to the Government. 17 Comp. Gen. 580. 

*(4) Where prices are quoted for delivery at an intermediate point, and 
otherwise are acceptable, there may be deducted from such prices, for the pur- 
poses stated in the preceding paragraph, the cost of transportation from factory 
to such intermediate point.” 

The bid of Thief River Motors, Inc., on item 2, which resulted in contract 
I-1—Ind—23066, offered two (2) 1940 model Ford 2-door sedan automobiles f. o. b. 
“bidder’s shipping point” Thief River Falls, Minnesota, at $806.45 each, total 
$1,612.90. The f. o. b. point applicable to this offer was neither the Ford 
factory (Detroit, Michigan) nor the advertised destination (Cass Lake, Minne- 
sota), but, under rule (4) quoted above, was an “intermediate point.” The~ 
transportation cost from factory (Detroit, Michigan) to Thief River Falls, 
Minnesota, by route and means most advantageous to the Government was com- 
puted and found to exceed the similar cost from factory to destination which 
was $129.61. Therefore, in evaluating with respect to the $750 limitation, it 
was considered proper to deduct only the lesser cost, $129.61, from factory to 
destination. There was specific authority for deducting the transportation cost 
from factory to the intermediate point, but in this instance such deduction would 
have seemed less in accord with the general principle stated, because of the 
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peculiar circumstances that the transportation cost from factory to destination 
was less than from factory to the intermediate point. 

Evaluation of the bid of Thief River Motors, Inc., by the method stated, 
and as set forth on the Form 1036 attached to the contract, showed that the 
price-limiting statute, as interpreted in 17 Comp. Gen. 854, was not violated 
in this contract. 

The bid of H. W. Wood Motor Co. on item 6, which resulted in contract 
I-1—Ind-23067, offered one (1) Plymouth 4-door sedan automobile f. o. b. the 
advertised destination, Marysville, Washington, for $908.75. For purposes of 
evaluation, there was deducted the included Federal excise tax ($15.75) and, 
under rule (8) quoted above, the computed cost of transportation from the 
factory (Detroit, Michigan) to destination (Marysville, Washington) in the 
amount of $150.88. The cost thus evaluated, exclusive of tax and transporta- 
= —_ was $742.12, as stated on the Form 1036, and was within the statutory 
limitation. 

Tt has been and still is the understanding of this Office that in applying 
the rules (3) and (4) quoted above, the term “factory” is not synonymous 
with the term “assembly plant,” insofar as the automotive industry is con- 
cerned. This understanding is based on common knowledge, readily verifiable, 
that the “assembly plants” of the leading manufacturers (Chevrolet, Ford, 
and Plymouth), do not manufacture, but merely assemble the vehicles which 
are actually manufactured in the factories located in or near Detroit, Michi- 
gan. If this understanding.is correct, and there is fio evidence here to the 
contrary, your reference to the shipment being made from the “Los Angeles 
assembly plant” in this instance is irrelevant. 

With reference to your citation of the decision B-2072, this decision was 
rendered to the Department of Agriculture in regard to cases when the prices 
offered f. o. b. various “assembly plants,” in addition to price f. 0. b. “main 
factory,” were all within the statutory limitation. The decision in 17 Comp. 
Gen. 854 covered problems similar to the contracts here involved, and was 
directed to this Department in response to a specific request for advice. Obvi- 
ously, when the two decisions may appear to be in conflict, this Office must 
be guided by the specific instructions of the Acting Comptroller General to the 
Department of the Interior until instructed otherwise by a superseding decision. 

For the reasons stated, this Office believes that the contracts here involved 
should not be questioned further in regard to compliance with the price 
limiting statute. 

The files of this Office reveal similar questions raised by your office and 
Similar replies by this Office on many contracts during the past two years, in- 
volving much correspondence relating to the same subject, and frequent reiter- 
ation by this Office of the same basis for the evaluation method. In most 
cases the first report was not further questioned, indicating that it was 
acceptable. It would be mutually advantageous to have a definite understand- 
ing, by means of an authoritative decision, as to whether the methods of this 
Office are incorrect or the questions raised by your office are unnecessary in 
the particular matters here involved. 


Letter of November 5, 1940, re Vellenga Motor Co., Inc., contract: 


The bid of Vellenga Motor Company on item 2, which resulted in contract 
I-1-Ind-19004, offered one Ford, 1940 Model, 4-door sedan automobile at the 
following prices: 


F. o. b. destination: Rushville, Nebraska_........_._..... $840.00 
F. o. b. bidder’s shipping point: Detroit, Michigan________ $781.00 
(Both prices included $19.95 Federal excise tax.) 


the transportation cost from factory to destination by the route and means 
most advantageous to the Government was computed on the basis of the 
shipping weight of 2,982 pounds stated in the bid, and was found to be $100.56. 
Accordingly, it was immediately apparent, and without reference to the effect 
of the price-limiting statute, that of the two prices quoted, the f. o. b. destina- 
tion price was definitely more advantageous to the Government. Thenceforth, 
the bid price f. 0. b. Detroit, Michigan, was disregarded insofar as ascertaining 
the low bid was concerned. 

This Office desires to emphasize the point that the bid price f. o. b. Detroit, 
Michigan, which in this case (a Ford automobile) is unquestionably a bid 
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price f. 0. b. “factory,” was eliminated from consideration on two counts, 
namely, that it was not the lowest bid, and that it was in excess of the 
statutory price limitation. It does not appear particularly important as to 
which count has priority, because the effect is the same. If this Office had 
accepted this bid price f. o. b. Detroit, Michigan, the action would have vio- 
lated 3709 R. S. as well as the price-limiting statute. 

In accepting the bid price of this same bidder f. o. b. destination, in the 
amount of $840, there was no violation of either statute, as understood by 
this Office. The lowest bid meeting specifications, trade-in allowance con- 
sidered, was accepted, thus satisfying 3709 R. S. The cost of the automobile 
so purchased, exclusive of transportation cost from factory to destination, was 
within the statutory limitation, thus satisfying that statute. 

It is apparent that your objection in this instance is based on an interpreta- 
tion of certain language in 17 Comp. Gen. 854 which you quoted as follows: 

“No bid offering a passenger-carrying vehicle at a factory price in excess of 

$750 either inclusive or exclusive of trade-in value of any vehicle to be exchanged, 
is legally for consideration under the $750 statutory price limitation.” 
You apparently interpret the word “bid” as all-inclusive, that is, to include all of 
the various offers that a bidder may make for delivery at points other than destina- 
tion. By such interpretation, you require the rejection of all such offers when one 
of them is f. o. b. factory in excess of $750. The absurdities that may result from 
such interpretation are many, of which the following is a reasonable example: 


Bid No. 1.—¥ord coupe: 


I TO oat ahaa iacedlaiiacreiniteamerneaabvuesnbelisibicnie $800 
a ie, Sep ORIN Sin cress cerecnee-esabeenedd trdintestohinnassniemm cb enkibisot heb cstwsion 755 
Bid No. 2.—Ford coupe: 
Sk a) Wes i isd taba saiainis— db sis wnat 
woes on Government bill of lading from Detroit___.__________.____ 7 
iS Ce i ar Ro leet te teeter cient eo anit No bid 


Under your interpretation, Bid No. 1 is not for consideration, but award may be 
made on Bid No. 2. The Government pays $20 more for the same vehicle, because 
Bidder No. 1 happened to include in his bid an offer f. o. b. factory which exceeded 
the statutory limitation. 

This Office believes that such interpretation is incorrect, because it leads to 
absurdities and to excessive expenditures of public monies, in direct violation of 
the obvious purpose of the price-limiting statute which it presumes to protect. It 
is admittedly not the function of this Office to interpret the law, but it seems proper 
to protest what appears to be an incorrect interpretation, especially since the 
experience of this Office in procuring automobiles indicates that thousands of dol- 
lars annually may be wasted thereby. 

On the basis of the facts and conclusions herein contained, and for the con- 
servation of public monies, this Office requests that you review and revise your 
interpretation of the decision in 17 Comp. Gen. 854 to be in accord with these con- 
clusions, and that this and similar purchases be not further questioned in regard 
to the price-limiting statute. 


It will be seen from the foregoing that the purchasing officer of 
your Department has relied for justification of the procedure fol- 
lowed in these cases upon his apparent interpretation of office deci- 
sion of April 16, 1938, to you, 17 Comp. Gen. 854, and upon his ap- 
parent view that the main factory where automobiles or component 
parts may be manufactured is the “point of origin” of automobiles 
purchased for the Government in every instance, irrespective of 
any point from which or at which a bidder may propose delivery or 
may name as the point of origin of his selection, or from which de- 
livery actually may be made. Such a proposition or view was nega- 
tived in a decision of March 27, 1939, to the Secretary of Agriculture, 





1 Bidder states delivery will be accomplished by truck-trailer, overland. 
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B-2072, many months before any of the contracts here under consid- 
eration were consummated, and while, as suggested by your 
purchasing officer, that decision considered certain cases where prices 
submitted, inclusive of transportation costs, were within the statu- 
tory price limit, for the reason that the submission of the Secretary 
of Agriculture in that instance had reference to specific instances 
cited therein, the principle stated and rule laid down would appear 
to be applicable in any case—that there was no legal authority for 
treating purported main factory prices arbitrarily arrived at as 
actual prices of the vehicles in every instance without regard to 
prices quoted for delivery at or from some other point or points of 
origin of bidder’s selection, and without regard to the actual point 
of origin. It is to be noted in this connection that the instances 
cited in the submission of the Secretary of Agriculture were those 
in which bids were received from manufacturers of the vehicles in- 
volved, the purported prices of some items for delivery f. o. b. 
“main factory location” and on others for delivery at various as- 
sembly plants. It was said that while bidders might and should be 
requested to submit prices for delivery both f. o. b. Government 
destination and f. o. b. point of bidder's selection—factory or other- 
wise—there was no legal compulsion upon a bidder, either manu- 
facturer or dealer, to submit factory prices in every instance, what- 
ever they might be, or to undertake delivery at some point other 
than his own selection, factory or otherwise. A fortiori, would the 
rule stated in that decision be for application when there is no show- 
ing as to actual factory or assembly plant prices, no showing of 
what amount is actually included in a bid for cost of transportation, 
and the only “vehicle price” arrived at is a purely suppositional 
or theoretical price based upon a mere assumption that if a bid had 
been received quoting a price f. o. b. “main factory,” it would have 
been the price arbitrarily determined by subtraction from the amount 
of a destination bid of a sum equal to the administratively computed 
transportation cost from the purported “main factory.” 

The decision appearing in 17 Comp. Gen. 854, quoted from and 
relied upon by the purchasing officer of your Department in support 
of administrative action in these matters was rendered in response 
to your submission of March 26, 1938, in which the specific question 
presented was whether a bid of the General Motors Corporation, 
Chevrolet Division, offering a vehicle f. o. b. wharf at San Francisco, 
California, for ocean transshipment, at a price of $755.86, properly 
was for consideration as offering a vehicle, exclusive of transportation 
costs involved in delivery, within the statutory price limit. Two 
other bids in that case offered automobiles f. o. b. Detroit, Mich., 
and it appeared from the submission that transportation costs from 
Detroit, Mich., to San Francisco, Calif., on the vehicles offered in 
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those two bids, while differing very slightly, amounted to approxi- 
mately $126 each. It was pointed out that the parent plants of both 
the General Motors Corporation, Chevrolet Division, and the Ford 
Motor Co. were located in Michigan, and it was reasonable to assume 
that transportation from those plants to San Francisco on the vehicles 
offered would be approximately the same or comparable, and it was 
concluded that— 

* * * for the purpose of determining whether bids are within the statu- 

tory price limit, there would appear no legal or other objection to consideration 
of the actual cost of transportation from factory to ocean shipping point by the 
route and method most advantageous to the Government on vehicles offered 
at f. o. b. ocean shipping point prices. In the present case it may be assumed 
that such actual cost of transportation would exceed the difference between 
the bid prices f. 0. b. San Francisco, and the statutory maximum of $750. 
It is manifest that the decision had direct and particular reference 
to the concrete facts there presented and that the conclusion reached 
was premised upon the fact that the two other bids quoted prices 
f. o. b. Detroit, Mich., upon finished articles—that is to say, vehicles 
“completely equipped for operation” as required by the price limit 
statutes, and that the decision was not for application under all 
circumstances or where the facts might differ. 

Your submission in that case requested that the decision on the 
specific question presented “be made to include a statement of general 
principles applicable to cases of this kind that may occur in the 
future.” In response to that request, the decision stated—or rather 
restated—and summarized in general terms, rules and principles laid 
down in riumerous earlier decisions of this office cited therein, which 
in turn, referred to others of like import. The decision to you was 
not intended to, and did not, alter, modify, supersede, limit, or depart 
from the principles stated in previous decisions in any way; and 
while it did not in every instance specifically refer to a point of origin 
of bidder’s selection other than the “factory” and standing alone, 
under a narrow interpretation of the word “factory,” might be sus- 
ceptible of the interpretation apparently placed upon it by your pur- 
chasing agent, the decision stated no rule and enunciated no principle 
(with the possible exception of delivery at “intermediate points”) 
not theretofore laid down, and properly could be read and interpreted 
only in the light of what had gone before where the same general 
subject had been treated with more exactitude. 

Reexamining prior decisions along the same line with more detail, 
it appears that the question as to whether the statutory price limit 
of $750 for passenger-carrying vehicles was to be considered as being 
inclusive or exclusive of transportation cost was first considered by 
this office in reply to a submission by you under date of July 14, 
1934, the decision being dated July 28, 1934, and appearing in 14 
Comp. Gen. 82, which decision may be considered as the leading 
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decision of this office on that point. Questions presented in your 
then submission, so far as here pertinent, were as follows: 

(1) Is the “cost” referred to the price offered by the bidder at point of 
delivery to the Government without transportation to the ultimate destination 
being included, or 


(2) Is the “cost” the price to be paid at final destination or at the bidder’s de- 
livery point plus transportation costs to ultimate destination? [Italics supplied.] 


It was held that— 


Transportation costs occasioned by a Government purchase of a motor-pro- 
pelled passenger-carrying vehicle—that is, transportation costs involved in de- 
livery thereof—are not a part of the “cost” referred to in section 3 (a) of the 
~ of March 15, 1984 (48 Stat. 450), quoted in the first paragraph of your 
submission. 


Also, it was said that— 


Requests for bids on such vehicles should require quotation of price for 

delivery both f. 0. b. Government’s destination and f. 0. b. point of bidder's 
selection—factory or otherwise—so that the Government, having regard for land- 
grant or other advantages available in such connection, may accept that bid 
which will result in the lowest net charges against public moneys. * * 
(Italics supplied.) 
The rule laid down in that decision has not been departed from ex- 
cept insofar as the general rule may have been clarified in some 
measure in subsequent decisions. In 16 Comp. Gen. 207, 210, it was 
said : 

It has been held * * * bids should be invited offering both factory, or 
shipping point, and destination delivery * * * [Italics supplied.] 

See 16 id. 448, 450 to the same effect. In 17 Comp. Gen. 580, 583, it 
was said: 

* * * In the case of a low bidder offering destination bid, only, in excess of 
$750, there would be proper for consideration the actual cost of transportation 
from point of origin to destination by the route and means most Advantageous 
to the Government ; 14 Comp. Gen. 82; 16 Comp. Gen. 210; id. 448. 

The language of these and other decisions of this office of the same 
tenor necessarily connotes the privilege of a bidder to select a “point 
of origin” other than the main or “parent” factory and the possibility 
and prospect of his doing so; and in no one of these decisions was 
there suggested or implied an authority to select the so-called main 
factory of the contractor as the “point of origin” for the purpose 
of determining the legality of the vehicle prices, without regard to 
the actual facts. Hence, since the general rules set forth in 17 
Comp. Gen. 854, cited and clearly were bottomed upon such earlier 
decisions, the word factory, as used in that decision, manifestly was 
used in a general and inclusive rather than a restrictive and exclusive 
sense, and reasonably could be understood and interpreted only as 
referring, not alone to the so-called main factory where heterogeneous 
and multifarious automobile parts may or may not be manufactured, 
but also, to any and all subordinate plants where such parts are as- 
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sembled into a finished and fully equipped automobile subject to 
purchase by the Government. 

The view of your purchasing officer that the various “assembly 
plants” of the manufacturers of Chevrolet, Ford, and Plymouth or 
any other makes of automobiles “do not manufacture, but merely 
assemble the vehicles which are actually manufactured in the fac- 
tories located in or near Detroit, Mich.,” is, of course, beside the 
point when a vehicle is, in fact, shipped from an assembly plant to 
Government destination, since in such case the assembly plant clearly 
is a “bidder’s shipping point,” or “point of origin” of his selection; 
and where destination price only is quoted, and shipment is made 
from an assembly plant other than the main factory, the amount per- 
missible to be deducted from the destination price in determining 
whether the actual price of the vehicle, exclusive of transportation 
cost, is within the statutory limit is the transportation cost from the 
assembly plant from which shipment is, or is to be, made to Gov- 
ernment destination, and not what might be transportation costs from 
the “main factory” to destination, if shipment were to be made from 
that point. Moreover, the view expressed by the purchasing officer 
would appear to be in large measure at odds with physical facts 
and known practices in any event. Even if all of the component 
parts of an automobile be manufactured in one or more factories, 
such parts do not constitute an automobile; and if such parts are 
shipped to “an assembly plant” located at some point distant from 
said factory to be put together or “assembled,” it is not until such 
assembly is completed that the manufacture of the automobile is 
accomplished and that there is actually in existence the vehicle 
“completely equipped for operation” as required. It would appear 
to be beyond doubt that the price of a finished vehicle, f. 0. b. a 
particular assembly plant or elsewhere, includes the cost of manu- 
facturing the parts at whatever point they are made, the cost of 
transportation of said parts to the assembly plant and the cost of 
manufacture of the automobile at that point. Hence, it is evident 
the cost of transportation of the parts from wherever manufactured 
to an assembly plant are absorbed into the cost and price of the 
automobile and can no longer be looked upon as cost of transporta- 
tion, there being no legal basis for deduction of a part of the price 
of a finished automobile as representing transportation. Thus, when 
a dealer quotes a destination price, the actual vehicle price to the 
Government is the amount quoted for destination delivery less trans- 
portation cost actually paid or to be paid by the dealer or manu- 
facturer, as the case may be, from the assembly plant or other point 
of origin from which delivery is contemplated, and included in 
the destination price. Therefore, transportation costs which prop- 
erly may be deducted from a bid covering destination delivery, only, 
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in determining whether the price of the vehicle is within the statu- 
tory limit, is the said cost of transportation of such finished vehicle 
from the assembly plant or other point of origin from which it is 
in fact shipped as such to the point at which it is delivered to the 
Government. 

Furthermore, it may be pointed out that while a bidder is at liberty 
to select his point of origin—“factory or otherwise”—of his own 
choosing, it should, in every instance, be the true point of origin, that 
is to say, the factory or assembly plant where the automobile has 
been or will be completed and shipped as a finished vehicle to the 
dealer or the Government destination. There would be no legal 
sanction for selection either by the bidder or by administrative 
officers of a fictitious, theoretical or false point of origin, in order 
that the amount allowable by way of deduction as for costs of 
transportation, freight or otherwise, may bring an excess destination 
bid price within the statutory price limit, the amount properly de- 
ductible as transportation in such cases being the amount—and only 
the amount—actually paid or to be paid by the contractor or the 
Government to accomplish final delivery, as distinguished from the 
true price of the vehicle itself as computed by the bidder. 

In the case of the Oscar Hall contract, swpra, the bidder offered 
the automobile f.o.b. destination, San Diego, California, for the 
price of $822.75, less trade-in allowance. It likewise offered the ve- 
hicle at the price of $822.75 f.o.b. bidder’s shipping point, naming 
Escondido, Calif., as the shipping point, delivery to be made by 
truck-a-way. The company did not name Detroit, Mich., as a ship- 
ping point, did not quote any price on a new vehicle f.o. b. Detroit, 
and did not state any amount as included in the bid price for cost 
of transportation from Detroit, or elsewhere. There is nothing in 
the record to show or suggest that the vehicle purchased by and de- 
livered to the Government was shipped as such from Detroit or ever 
was at any time in Detroit, Mich.—the reasonable inference being that 
the bidder, apparently an authorized Ford dealer, had the vehicle 
which it proposed to deliver in stock or available at its place of 
business in Escondido, Calif.; that the company intended to make 
delivery at or from that place, only; and that it was not the purpose 
of the company to sell the vehicle to the Government on any other 
basis. Upon such facts, there was no authority for the administrative 
department to disregard the bid as submitted and arbitrarily select 
Detroit, Mich., as the basis for computing transportation cost, sub- 
tracting such cost from the bid as submitted on the assumption that 
if a bid had been received on a similar vehicle offering an f.o. b. 
Detroit price it would have been equal to the remainder, thus, in 
effect, disregarding the bid as submitted and administratively formu- 
lating a new bid in lieu of that which the dealer presented. At most, 
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all that properly was or would have been permissible was to establish, 
if possible and with certainty, the point from which the vehicle had 
been shipped as such to the Oscar Hall Company, ascertain the actual 
cost of transportation from such point by the means most advan- 
tageous to the Government, and then to deduct such amount from 
the quoted destination delivery price in determining whether the 
purchase price exceeded the statutory limitation. 

In the case of the Vellenga Motor Co. contract, the bidder offered 
a price of $781 f. o. b. bidder’s shipping point, Detroit, Mich., and 
a destination price of $840, the latter proposal obviously including 
only $59 for transportation—such amount no doubt representing the 
actual cost of transportation available to the bidder—leaving the 
factory price of the vehicle $781 whether delivery was accepted at 
factory or destination. Disregarding that patent fact, the purchasing 
officer subtracted $100.56, $41.56 in excess of the actual available 
transportation cost, and awarded the contract as though the purchase 
price were not in excess of the statutory limitation. When it ap- 
peared on the face of the bid that the price of the vehicle f. o. b. point 
of origin was in excess of $750, the only proper course was the imme- 
diate and unqualified rejection of the bid as a whole. 17 Comp. Gen. 
7; id. 215; also, 17 Comp. Gen. 854, to you, in which (page 856) 
it was restated : 

No bid offering a passenger-carrying vehicle at a factory price in excess of 
$750 either inclusive or exclusive of trade-in value of any vehicle to be ex- 
changed, is legally for consideration under the $750 statutory price limitation. 
Since the factory price of the vehicle offered by the Vellenga Motor 
Co. was $781, the net result was that the contractor delivered the 
automobile in question at destination at a cost of $59 for transporta- 
tion, received $840 as payment for the vehicle, deducted $59 as cost of 
transportation, and realized a net price of $781, or $31 in excess of the 
statutory price limit, for the vehicle. The Government did not pay 
$100.56 for transportation, which amount was not the lowest transpor- 
tation cost available, but did pay the contractor $840 which, after de- 
ducting the lowest available transportation cost of $59, was $31 in 
excess of the maximum statutory price authorized. 

The intimation or implication that where a bidder submits a price 
f. o. b. point of origin of his selection—factory or otherwise—in excess 
of $750, the purchasing agency should be at liberty to disregard the 
excessive price quoted for the vehicle and reshape the bid to its 
own desire, and thus reshaped, accept the bid upon the fiction that 
by such administrative manipulation the price of the vehicle itself 
is brought within the statutory limit, is without merit and not for 
consideration. The price limit statutes provide that “No appropria- 
tion * * * shall be expended—(a) To purchase any motor-pro- 
pelled passenger-carrying vehicle * * * at a cost, completely 
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equipped for operation * * * in excess of $750 * * *.” The 
language is explicit, peremptory, and conclusive. It shows that no 
discretion is intended to be given and must be held to be imperative. 
Henderson’s case, 4 Ct. Cls. 75, 83; United States v. Shreveport Grain 
Company, 287 U. 8. 77, 83, citing United States v. Hartwell, 6 Wall. 
385. 

When an enactment clearly expresses the legislative intent, the courts and 
administrative officials have no right to amend it by limiting or extending its 
scope. An enactment couched in plain, unambiguous language is presumed to 
express the full intention of the legislature, and to mean nothing more and noth- 
ing less than just what it says or necessarily implies. Johnson Vv. Southern 
Pacific Railway Co., 117 F. 462-465, 54 C, C. A. 508; Thomas v. Winne, 122 F. 

, 58 C. C. A. 613. To hold otherwise would simply pave the way for 
the usurpation of functions which belong exclusively to the legislative depart- 
ment of the Government. Coombe v. United States 3 F. (2d) 714, 715. 

The fact that strict application of the price limit statutes may 
upon occasion, as outlined by your purchasing officer, result in a 
slight excess cost to the Government was given consideration in 17 
Comp. Gen. 7, affirmed upon reconsideration 17 id. 215, in which it 
was held that the fact that compliance with the price limit statute 
might result in excess cost to the Government in a particular case 
was not a matter for administrative consideration as justifying a 
disregard of its mandatory provisions. Adherence to statutory pro- 
visions governing purchases and the awarding of contracts for Gov- 
ernment needs is of more ultimate importance than an occasional 
economy in an isolated instance which might otherwise be accom- 
plished, and the fact that compliance with applicable statutory pro- 
visions may upon occasion lead to apparent anomalies—not “absurd- 
ities,” as suggested by your purchasing officer—is not sufficient to’ 
justify a strained, forced or unreasonable construction of the statute, 
wholly at variance with its manifest and unambiguous meaning and 
intent. Nor would such fact appear to be a matter for grave ad- 
ministrative concern, being rather for the consideration of the Cong- 
ress, if so advised, the making of the law being a legislature function, 
and adherence and obedience thereto being an administrative obli- 
gation until such time as the Congress in its discretion may see fit 
to alter or modify it. In the present state of the law “executive 
departments and independent establishments of the Government” 
are forbidden to purchase motor-propelled passenger-carrying ve- 
hicles completely equipped for operation, and including the value 
of any vehicle exchanged, at any price in excess of $750. 

The administrative action in the case of the Vellenga Motor Com- 
pany contract was not only in contravention of the statute but was 
likewise in contravention of numbered paragraphs (1) and (3) of 
the decision, 17 Comp. Gen. 854, 856, relied upon by your purchasing 
officer as justification for such action. The first of said paragraphs 
expressly laid down the rule that no bid offering a passenger-carry- 
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ing vehicle at a factory price in excess of $750 is legally for con- 
sideration under the $750 price limitation, while the other 
paragraph referred to expressly limited the authority to consider 
cost of transportation in reduction of a bid to cases in which “desti- 
nation prices, only, are quoted.” Since the Vellenga Motor Co. 
quoted both point of origin and destination delivery, both in excess 
of the $750 price limit, there was no authority for the procedure 
followed in connection with that transaction. 

What has been said with reference to the procedure in connection 
with the Vallenga Motor Co. contract applies with equal force to 
the H. W. Wood Co. contract, for while the Wood Co. quoted desti- 
nation price only, the company stated that delivery would be made 
by “Rail Los Angeles Assembly Plant to Everett Wash.—Drive 
Everett, Wash. to Marysville, Wash.” (p. 5 of the bid), and on page 
6 the shipping weight of the vehicle was stated to be 2,869 pounds. 
Thus there was given the point of origin from which shipment would 
be made, Los Angeles, Calif., assembly plant, and not Detroit, Mich., 
and the shipping weight of the vehicle, and determination as to 
whether the vehicle price quoted was within the statutory limit 
involved a matter of simple mathematical computation of the trans- 
portation cost at the lowest available rate from the Los Angeles 
assembly plant upon the weight of the vehicle as specified. See the 
last sentence of the paragraph suggested for inclusion in invitations 
in the above cited decision to you, 17 Comp. Gen. 854, as follows: 


* * * Tf price at destination only is quoted and that price exceeds $750, 

bidder should show the shipping weight and point of origin. 
There was no authority for an administrative undertaking to “go 
behind” that bid as submitted, arbitrarily choose a shipping point 
of its own selection and compute transportation costs from that point 
without regard to the facts immediately discernible upon the face 
of the bid. 

What has been said in connection with the procedure with refer- 
ence to the Hall Co. contract is applicable to the Thief River Motors, 
Inc., contract and to the contract with F. E. Northway, Inc., for 
like the Hall Co., both of those bidders named identical origin and 
destination points, being the Government destination, it being im- 
mediately apparent that these bidders already had the vehicles which 
they proposed to deliver. In the cases of these two bidders, the 
most that was permissible was to ascertain definitely the actual point 
of origin, whether factory, assembly plant, or otherwise, and the 
actual amount included by the bidders as costs of transportation 
from that point, compare such amount with the lowest amount of 
transportation cost available to the Government and deduct from 
the destination bid whichever amount represented the most advan- 
tageous transportation cost available. If upon such procedure it 
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developed that the vehicle price—wholly independent of the cost of 
transportation—was within the statutory limit, acceptance was per- 
missible—otherwise not. 

Also, the procedure followed in these cases suggests the possibility 
of administrative misapprehension as to the proper basis of com- 
puting transportation costs in these and similar cases. In 14 Comp. 
Gen. 82, it was said that requests for bids should require quotation of 
price for delivery both f. o. b. Government’s destination and f. o. b. 
point of bidder’s selection—factory or otherwise—“so that the Gov- 
ernment, having regard for land grant or other advantages avail- 
able in such connection, may accept that bid which will result in 
the lowest net charge against public moneys,” and in 17 Comp. 
Gen. 854 it was stated that— 


However, it should be emphasized that in determining whether a destina- 
tion or intermediate delivery bid in excess of $750 per automobile is actually 
within the statutory limit as to vehicle cost, the maximum amount deductible 
as transportation cost is the amount it would cost the Government—“having 
regard for land grant or other advantages available in such connection” (14 
Comp. Gen. 82)—for the transportation, and where such advantages would 
effect a lower cost than the prevailing commercial rate, the commercial rate 
is not for application. [Italics supplied.] 


Apparently your purchasing officer has interpreted those and similar 
expressions as justifying application of the Government freight rate 
in every such case, without regard to whether some other “means 
and method” of transportation would in fact be cheaper; but such is 
not the case. In a decision of May 18, 1938, to the Secretary of War, 
in considering a question somewhat similar to that here involved, 
it was said in relevant part— 


* * * This office has held that the price limit imposed by the statutes 
is not inclusive of costs of transportation from factory or other point of 
‘ shipment to destination by the route and method most favorable to the United 
States, taking into consideration land grant and other advantages available to 
the Government, but it has been emphasized that the maximum amount de- 
ductible as transportation cost for the purpose of determining whether a 
destination or intermediate delivery bid in excess of $750 per vehicle is 
actually within the statutory limit is the amount it would cost the Govera- 
ment for transportation, and that where such advantages would effect a lower 
transportation cost than commercial rates, commercial rates are not for appli- 
eation. A-93731, April 16, 1938, copy inclosed [17 Comp. Gen. 854]. The 
converse is equally true that where the transportation cost stated in a bid 
is less than that available to the Government it is the cost for consideration. 
Applying that rule in the instant case, it is obvious that if “Government rates” 
would result in transportation costs of less than $43.75 per vehicle, there 
would be so much the less for subtraction from the bid * * * on that 
account, while if Government rates would amount to more than $48.75 per 
vehicle, such Government rates would not be for consideration, since the 
bidder offered destination delivery for the lowest available transportation 
costs. 


The rule thus stated would apply directly to the Vellenga contract, 
since the bidder in that case offered destination delivery for the 
lowest available transportation cost, that is, $59, and a higher Gov- 
ernment transportation cost was not for consideration or application 
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in an effort to bring an otherwise unacceptable destination bid within 
the statute. 

As to the case cited by your purchasing officer showing bid No. 
1 on a Ford coupe f. o. b. Detrioit, Mich., of $755, and delivered 
Washington, $800, and bid No. 2 on the same make and model of 
vehicle, f. o. b. Washington, D. C., $820, freight on Government bill 
of lading from Detroit, $70, such case falls squarely within the inter- 
diction of the statute and applicable decisions of this office, and it 
must be held that bid No. 1 submitting a factory price in excess 
of $750 is not properly for consideration. Since the vehicle price 
submitted by bidder No. 1, that is, the purchase price which the Gov- 
ernment would have to pay for the vehicle itself in any event, is in 
excess of the $750 price limit specifically and unequivocally fixed by 
law. A “bid,” insofar as the price of a passenger-carrying vehicle 
is concerned, is the price for which a bidder is willing to sell the ve- 
hicle to the Government completely equipped for operation, and in- 
clusive of every equipment and accessory necessary thereto, albeit 
exclusive of transportation costs necessarily involved in delivery of 
such vehicle from factory, assembly plant, or other point of bidder’s 
selection from which delivery is actually made or to be made to des- 
tination. Bidders were informed in the invitation for bids in the 
subject contracts and, presumably, in the instance cited by your 
purchasing officer that— 

Bid prices exceeding $750 per unit at point of origin (factory or assembly 
plant) cannot be considered, because of a statutory limitation to that amount 
as a maximum. Bidders are requested to refrain from submitting such offers. 
That paragraph is a correct statement of the law, is absolutely free 
from any doubt or ambiguity and left to bidders no latitude to 
submit a bid in excess of $750 f.0.b. factory or assembly plant. Hence, 
when bidder No. 1 submitted a price in excess of $750 f. o. b. factory, 
he, ipso facto, precluded consideration of his bid, notwithstanding the 
cost to the Government including transportation, under the bid 
within the law (bid No. 2) would be slightly higher. Also, it need 
hardly be pointed out that a contract awarded to bidder No. 1 under 
such circumstances would not be the contract offered to competition 
and would be in violation of the terms of the invitation for bids, 8 
Comp. Gen. 299; id. 649; 13 Comp. Gen. 169; 16 Comp. Gen. 21, 22, 
since all bidders were on notice that a “point of origin” bid in excess 
of $750 would not and legally could not be considered. 

With respect to the procedure of selecting the “main factory” 
location as the point of origin, regardless of the facts, it is to be 
noted that in the contracts here under consideration involving the 
Vellenga Co. bid such procedure resulted in a “factory” price, $719.49, 
while under the Northway bid the same procedure resulted in a fac- 
tory price of $747.26, a discrepancy of $27.82 on apparently identical 
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vehicles theoretically shipped from the same point. Likewise, the 
process applied in the Hall contract case resulted in a “factory price” 
of $632.05 per vehicle, while under the Thief River Motors, Inc., con- 
tract, the purported “factory price” was $719.445 each, a difference of 
$87.395 each, again, apparently, on identical make and model of 
vehicle. 

From the foregoing, it must be immediately evident that the method 
of determination of vehicle prices followed in the subject contracts 
was at variance, not only with the decisions of this office, but, also, 
with the statutory limitations relative to passenger car prices and, 
hence, unauthorized and not to be followed. However, since it ap- 
pears that the procedure followed in the cases of the Hall, Northway, 
and Thief River Motors contracts, supra, was attributable to admin- 
istrative misinterpretation of the decision 17 Comp. Gen. 854, supra, 
this office will not question further otherwise proper payments under 
those contracts and others of similar character, heretofore entered 
into upon the same basis. But as to the Vellenga Motor Co. contract, 
that company quoted a factory price of $781 for the vehicle offered 
and added $59 as transportation costs in its destination bid. The 
procedure followed in that case was not only in direct violation of the 
statute but in direct disregard and contravention of said decision. 
Likewise the bid of the H. W. Wood Motor Co. clearly stated that 
delivery would be made from the Los Angeles, Calif., assembly plant, 
thus excluding Detroit, Mich., as a proper point for computation of 
transportation costs. The language used left no room for adminis- 
trative doubt or misunderstanding as to point of origin and immedi- 
ately negatived the propriety of the method indulged. Therefore, in 
the first of these two cases there will be allowed credit for $750, the 
maximum statutory price limit, f. o. b. point of origin, plus $59, as 
transportation charges offered by the bidder and shown to be the most 
advantageous available. In the second of these two contracts the 
actual transportation cost from the Los Angeles assembly plant of 
the Plymouth Motor Co. to Everett, Wash., at most advantageous 
Government rates, will be computed by this office and credit allowed 
therefor in addition to the amount of $750 maximum passenger-car- 
rying vehicle price, although it is, of course, doubtful whether such 
“Government rates” would be as advantageous as the rate available 
to the bidder in that case. 

It is to be understood that the decisions of this office, as herein 
considered, and the statutory limitations relative to maximum price 
for passenger-carrying automobiles are for application in all sim- 
ilar contracts hereinafter entered into. That is to say, where bids 
are submitted offering destination prices, only, and such prices are in 
excess of $750, in determining whether the actual] vehicle price as 
computed by a bidder is within the $750 statutory limit, the only 
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cost of transportation proper for consideration is the actual cost of 
transportation at the rate most advantageous, that is to say, the 
lowest available, whether Government rate, commercial rate, or other 
rates available to the bidder from the factory, assembly plant, or 
other point of origin of the bidder’s selection from which delivery 
actually has been made or is contemplated, to destination. If the 
application of the low rate available should bring the price of the 
vehicle within the $750 limit, such bid would be properly for con- 
sideration, but otherwise would be for immediate rejection. 


(B-16316) 


CONTRACTS—PRICE—ADJUSTMENTS—FLUCTUATIONS IN LABOR 
AND MATERIALS COSTS 


Where it is administratively determined to be necessary or desirable in the 
interests of the United States, no objection will be made to incorporating 
into the specifications of long-term contracts, covering the procurement of 
such equipment as power plant machinery, a price adjustment provision for 
fluctuations in labor and materials costs such as one whereby a certain 
percent of the contract price will be adjusted at the completion of the con- 
tract on the basis of the average of the monthly average hourly earnings 
for the durable goods industry, as published by the Bureau of Labor Sta- 
tistics, during the performance period of the contract. 


Comptroller General Warren to the Secretary of the Interior. April 26. 1941: 
I have your letter of April 19, 1941, as follows: 


Specifications No. 959 have been issued by the Bureau of Reclamation for a 
hydraulic turbine and governor for the Parker Power Plant, Arizona-California, 
and bids will be opened April 28, 1941. The Bureau also has under considera- 
tion, the issuance of specifications in the near future for large electrical equip- 
ment and power plant machinery for a number of other power plants. 

I am advised by the Commissioner of Reclamation that a number of prominent 
contractors have visited his office, and that they are much concerned over 
the prospect of higher costs of labor and materials on future contracts, 
especially those which extend over a long period. The delivery period in 
specifications No. 959 is 600 days. The contractors referred to and also the 
Westinghouse Electric and Manufacturing Company by letter dated April 
9, 1941, have requested the inclusion in the specifications of an article pro- 
viding for adjustment of prices for fluctuations in labor and material costs 
using as a basis United States Department of Labor statistics. Copy of the 
Westinghouse letter of April 9 with a draft of proposed price adjustment pro- 
vision is enclosed and also enclosed is a draft of proposed adjustment article 
presented by the other contractors when they visited the Bureau. Under the 
proposed adjustment provision, it will be possible to evaluate the different bids 
under conditions existing as of the date of the opening of bids and no changes 
thereafter in economic conditions would change the identity of the low bidder. 

It is believed that bids more favorable to the Government will be submitted 
if some provision is made in specifications which will permit of adjustments 
for major changes in economic conditions and your opinion is respectfully 
requested as to whether there is any legal obstacle to the inclusion of an 
adjustment provision along the general lines of those enclosed, in contracts for 
materials and supplies extending over a period of one year or longer. Any 
suggestions as to changes in phraseology which in your view would more cer- 
tainly attain the desired objectives would also be appreciated. As stated 
above, the bids under specifications No. 959 will be opened April 28, 1941, and 
it is hoped that it will be possible for you to render decision at an early 
date. 
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The letter of April 9, 1941, referred to in your letter, is as follows: 


We respectfully request your consideration and favorable action in including 
a price adjustment provision in large contracts which you may enter into 
with our Company for the manufacture of electrical equipment requiring more 
than twelve months for manufacture or assembly. 

Firm price contracts requiring a long period to complete are a definite risk 
to our Company and our customers, as fluctuations in material and labor costs 
may be a potential source of loss or gain to either party. This risk has been 
recognized by the United States Navy when they included provision for ad- 
justment of labor and material cost changes in their contracts for ships, and 
a recent statement by the National Association of Manufacturers indicates a 
large percentage of manufacturers are already asking their customers for some 
form of price adjustment on long term contracts. 

It is also becoming more and more difficult to obtain firm prices on materials 
and supplies. In many cases it is necessary to pay a market price at the 
date of delivery. 

There are two practical ways to handle such situations: One, increase prices 
sufficiently on long term contracts to take care of probable increases in labor 
and material costs; Two, provide for adjustment of price on long term contracts 
for changes in labor and material costs using as a basis U. 8. Department of 
Labor statistics. 

We believe the second method is equitable to both buyer and seller, as it 
provides for adjustments both up and down. 

We attach a form which might serve as a basis for including adjustment of 
labor and material prices in your contracts having deliveries of twelve months 
or longer. You will note that for the purpose of adjustments the proportion 
of the contract price representing labor is accepted as 40% while that proportion 
of the contract price representing material is accepted as 30%. This has been 
based on an analysis of the labor and material content of usual long term con- 
tracts for large machinery, which indicates that they are fair averages re- 
spectively. The form clearly indicates the manner in which changes up or 
down are applied to the contract price. 

Use of a price adjustment provision in the contract should not be construed 
to in any way eliminate progress payments, which are of course another 
consideration. 

If we can aid in any way in your considerations of these suggestions, we 
would be very glad to do so upon your request. 


Although your submission does not so state, informal advice from 
representatives of your department indicates that the provision 
‘which the Bureau of Reclamation wishes to incorporate into such 
contracts is that which was stated in your submission to have been 
prepared by contractors other than the Westinghouse concern, and 
which is as follows: 


The contract price shall be adjusted at the completion of the contract to com- 
pensate for the change in the labor rates during the execution of the contract, 
but such adjustment shall apply to only seventy per cent of the contract price. 
A base of average hourly earnings in the durable goods industry shall be taken 
as the average of the hourly average earnings in the durable goods industry 
of the month in which the contract is signed and of the month previous and 
the month following. 

The contract average hourly earnings rate for adjustment shall be taken as 
the average of the average hourly earnings in the durable goods industry of 
all of the months from and including the month in which the contract is signed, 
to and including the month of the last contract shipping date. Then seventy 
per cent of the contract price shall be increased or decreased in proportion 
as the contract average hourly earnings rate bears to the base average hourly 
earnings rate as above set forth. 

In case the contract date of completion is extended by the Purchaser or by 
the terms and conditions of the contract, then the contract average hourly 
earnings rate shall run to the date of such extension. 

On the due date of the last payment under the contract, the unadjusted 
amount of final payment shall be paid, and final adjusted payment shall be 
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made as promptly thereafter as it is possible to determine upon the adjusted 
contract price, in case of deduction Company shall refund and the Company 
bond shall run until final adjusted payment is made. 

The base average hourly earnings rate and the contract hourly earnings rate 
shall be determined from the compilations third reading of the Bureau of 
Labor Statistics as now published under the heading “Average Hourly Harnings 
in the Durable Goods Industry” (which average includes all the industries listed 
under Durable Goods Industry) and now published monthly in pamphlet form 
by the Bureau of Labor Statistics, and for the purposes of this contract, the 
same matter, methods, compilations, and inclusions used in determining the 
base average hourly earnings rate shall be used for determining the contract 
average hourly earnings rate throughout the duration of the contract. 

The principal apparent difference between the provision advocated 
by the Westinghouse Electric & Manufacturing Co. and the one 
quoted above is that the former would adjust 40 percent of the con- 
tract price on the basis of the index of hourly earnings of the “Elec- 
trical Machinery, Apparatus, and Supplies” industry and 30 percent 
of the contract price on the basis of the index of wholesale prices for 
“Group VI Metals and Metal Products,” whereas the quoted pro- 
vision contemplates an adjustment of 70 percent of the contract price 
on the basis of “Average Hourly Earnings in the Durable Goods 
Industry,” all as reported in publications of the Department of Labor. 

I am advised that the provision quoted above is preferred by the 
Bureau of Reclamation for its simplicity of operation, and that since 
its investigations show that fluctuations in material costs adhere 
closely to those of labor costs, approximately equivalent results may 
be expected under either provision. 

It is evident that the proposed adjustment provision will serve to 
protect the Government in case of a decrease in prevailing prices 
and the contractor in case of an increase, and it is noted that you 
believe its use in such long-term contracts will be to the advantage 
of the Government, presumably because without such a provision 
some concerns will refrain from bidding, or will include in their 
bids amounts sufficient to cover any possible increases in labor costs. 

While the exact amount of the resulting contract cannot be deter- 
mined until the work is completed, the suggested provision is not 
necessarily objectionable for that reason, since it provides a definite 
means of determining the exact amount of the contract and the 
maximum amount of the increase can be approximated with reason- 
able certainty. Accordingly, on the basis of the representations made 
in your letter I have to advise that this office is not required to 
object to the incorporation into contract specifications covering the 
procurement of equipment of the general type here involved of a 
price adjustment provision of the general purport of that quoted 
above, should you determine it to be necessary or desirable in the 
interests of the United States. 

It is suggested for your consideration that there be substituted 
for the language following “adjusted contract price” in the fourth 
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paragraph of the draft of provisions as submitted, the following 
sentence : 


In case the final adjustment of the contract price, pursuant to this pro- 
vision, shall result in a net deduction from said contract price, the contractor 
and his sureties shall be liable for the amount thereof until it is refunded to 
the Government. 


(B-16018) 


TRANSPORTATION REQUESTS—THROUGH TRANSPORTATION FOR 
FOREIGN TRAVEL—ARMY PERSONNEL 


The Army Regulations may be modified to permit the issuance of transpor- 
tation requests for through journeys by War Department personnel to 
foreign countries, including travel between foreign ports and return trans- 
portation, if that method of securing transportation is administratively 
determined to be in the best interests of the Government. Decision in 16 
Comp. Gen. 691, holding that transportation between foreign ports, etc., 
should be paid for in foreign currency when a saving could be realized 
thereby, distinguished. 


Assistant Comptroller General Elliott to the Secretary of War, April 28, 1941: 
There has been received your letter of April 5, 1941, as follows: 


In connection with travel by military personnel to London, England, under 
existing conditions, I have been advised of the receipt of a considerable number 
of complaints from officers who have performed travel betwen Lisbon, Portugal, 
and London, England, due to the inconvenience and burdens placed upon 
such officers in purchasing such transportation from personnel funds and 
being later reimbursed. 

To remedy this situation, it is considered advisable to at least modify the 
present requirements which are contained in Paragraph 10d of Army Regula- 
tions 30-910, as amended by Change No. 1, dated October 13, 1939, to permit 
the use of through transportation requests, including transportation for the 
return journey in instances where, in the opinion of the War Department, 
the best interests of the Government will be served, notwithstanding that 
some reduction in the actual costs of transportation might be effected through 
the purchase of part of the transportation involved with foreign currency. 

I have been advised that a saving to the Government does not, in all cases, 
.oeccur in connection with exchange rates through the purchase for cash of 
transportation in foreign countries. This results from the necessity of cabling 
in order to make advance arrangements. The expense involved in cabling, in 
some instances at least, more than offsets whatever saving may be embraced 
in purchasing part of the transportation with foreign currency. If transporta- 
tion to foreign points could be procured in the United States the necessity for 
such incidental expenses would manifestly be obviated. Moreover, under 
present conditions, most of the travel to foreign countries performed by War 
Department personnel is of a confidential and secret nature. In the perform- 
ance of the missions involved, time is of the essence. The importance of clear, 
simple arrangements through to destination cannot be overemphasized and 
frequently this consideration outweighs any other. 

It is not altogether clear whether it was intended by your decision of 
January 28, 1937 (16 Comp. Gen. 691), to render mandatory the purchase of 
all or part of the transportation involved in foreign travel with foreign 
currency in all cases where some saving in the actual transportation costs 
would result. On the contrary, it may be that the effect of your decision 
was limited to the determination of whether paragraph 17 of the Standardized 
Government Traveling Regulations, as amended, approved by the President 
January 30, 1934, and December 10, 1935, contemplated the mandatory use 
of transportation requests in foreign ports even where savings could be 
effected by purchase with foreign currency. 

Accordingly, it is requested that the War Department be advised whether 
your decision of January 28, 1937, supra, has the effect of precluding the 
War Department from adopting a modification of its present regulations on 
the subject, cited above, along the lines herein indicated, and if so, whether 
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that decision may be modified so as to permit the issuance of such amenda- 
tory regulations. 

Paragraph 10d of Army Regulations, as amended by Changes 
No. 1 of October 13, 1939, is as follows: 

d, Outside the United States ——Where travel is to or from oversea points, 
one transportation request will be issued for the portion of the travel within 
the continental United States exclusive of Alaska, and a separate request 
for the travel beyond (par. 20a (1) (c), provided that transportation requests 
will not be used at oversea points or other places outside the continental 
United States or in Alaska for the procurement of transportation when the 
transportation can be procured at a less cost by a cash payment in foreign 
currency. See 16 Comp. Gen. 691. Whenever United States Government trans- 
portation requests will not be honored by carriers outside the continental 
United States or in Alaska, such requests oT, not be issued for service by 
those carriers. 

It would appear to be in the interest of the Government generally 
for travelers on Government business between foreign ports to secure 
transportation through the medium which would be most economical 
to the United States, and the decision of January 28, 1937, 16 Comp. 
Gen. 691, referred to in your letter, held that the use of Govern- 
ment transportation requests under the conditions therein mentioned 
was not appropriate. However, where the mission of the traveler or 
other Governmental considerations are involved, such as to make 
impracticable the securing of transportation by purchase of tickets 
from personal funds, obviously such purchase is not contemplated. 
It is understood that the official travel between the points referred 
to in your letter has reference to travel over established commercial 
air lines. If it be determined administratively, due to the situation 
now existing, that the purchase of transportation by the officer from 
personal funds is less advantageous to the United States, the use of 
transportation requests may be authorized as in the best interests 
of the Government. 

No objection is perceived therefore to an appropriate modification 
of the quoted Army Regulations so as to permit the issuance of trans- 
portation requests for through journeys if that method of securing 
transportation be determined as in the best interests of the 
Government. 


(B-16194) 


LEASES—RENT—PROPERTY HELD BY THE RECONSTRUCTION 
FINANCE CORPORATION 


Where real property under control of the Reconstruction Finance Corporation 
has not been declared in excess of its needs by either the Corporation or 
the President, and so, is not subject to assignment to another Federal 
agency under the provisions of the act of August 27, 1935, rental payments 
for such property may properly be made to the Corporation by the Post 
Office Department, the general rule prohibiting payment of rent by one 
Government agency for property under the control of another not being 
applicable to the Reconstruction Finance Corporation in view of its broad 
general powers, functions, and the purpose for which it was created. 


# 
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Comptroller General Warren to the Postmaster General, April 29, 1941: 
I have your letter of April 15, 1941, as follows: 


In response to advertisements for quarters for the Garwood, New Jersey, post 
office, a proposal was received from the Reconstruction Finance Corporation 
specifying a rental of $1,056 per annum (average over a five-year term), which 
has proved the lowest acceptable offer. However, in view of the provisions of 
40 U. 8S. C. 304a, the Department is in doubt whether it could legally undertake to 
pay rent at the rate specified or at any rate in excess of the reasonable maintenance 
costs of the area proposed to be used. Although the original offer expired on 
March 31, the Reconstruction Finance Corporation has agreed to extend the offer 
for a period of sixty days from April 1, 1941, and to grant a further extension at 
the end of that time provided no other acceptable offer for the purchase or lease 
of the premises is received in the meanwhile. 

It is requested that you furnish this Department promptly with a decision as 
to the acceptability of the proposal of the Reconstruction Finance Corporation, in 
view of the apparent limitations imposed by 40 U. S. ©. 304a. 


The act of August 27, 1935, 49 Stat. 885 (U. S. C. Supp. IV, title 
40, section 304a), referred to in your letter, provides, in pertinent part, 
as follows: 


That notwithstanding any other provisions of law, whenever any real property 
located outside of the District of Columbia, exclusive of military or naval res- 
ervations, heretofore or hereafter acquired by any Federal agency, by judicial 
process or otherwise in the collection of debts, purchase, donation, condemnation, 
devise, forfeiture, lease, or in any other manner, is, in whole or in part, declared 
to be in excess of its needs by the Federal agency having control thereof, or by 
the President on recommendation of the Secretary of the Treasury, the Director 
of Procurement, with the approval of the Secretary of the Treasury, is au- 
thorized (a) to assign or reassign to any Federal agency or agencies space 
therein : Provided, That if the Federal agency to which space is assigned does not 
desire to occupy the space so assigned to it, the decision of the Director of Pro- 
curement shall be subject to review by the President; or (b) pending a sale, to 
lease such real property on such terms and for such period not in excess of five 
years as he may deem in the public interest; or (c) to sell the same at public 
sale to the highest responsible bidder upon such terms and after such public ad- 
vertisement as he may deem in the public interest. 


Section 5 of the same act provides as follows: 


The term “Federal agency,” as used in this act, means any executive depart- 
ment, independent establishment, commission, board, bureau, division, or office 
in the executive branch, or other agency of the United States, including corpora- 
tions wholly owned by the United States. [Italics supplied.] 


Under Reorganization Plan No. I of the Reorganization Act of 1939, 
approved April 3, 1939, the Public Buildings Branch of the Procure- 
ment Division in the Treasury Department and its functions and per- 
sonnel were transferred from the Treasury Department to the Federal 
Works Agency to be administered as the Public Buildings Administra- 
tion with a Commissioner of Public Buildings at the head thereof. 
Section 8c of said Reorganization Act provides that— 

All laws relating to any agency or function transferred to, or consolidated with, 


any other agency or function under the provisions of this title, shall, insofar as 
such laws are not inapplicable, remain in full force and effect. 


The circumstances under which the property offered by the Recon- 
struction Finance Corporation was acquired by that agency or the 
manner in which the property is held by said agency are not disclosed 
in your letter. Under the specific provisions of section 1 of the act of 
August 27, 1935, supra, the act is not applicable unless the Corporation 
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has declared the property to be in excess of its needs, or such a declara- 
tion is made by the President on recommendation of the Federal Works 
Administrator. It is assumed that no such declaration as required 
by the act has been made. Hence, the provisions of the act of August 
27, 1935, supra, would not appear applicable to the property offered 
by the Corporation. 

Aside from the said provisions of the act of August 27, 1935, the 
general rule is that payment of rent is unauthorized by one Govern- 
ment department or agency for premises under the administrative 
control of another department or agency. 21 Comp. Dec. 524; 22 id. 
684. Also compare 29 Op. Atty. Gen. 447; 30 zd. 70. 

The Reconstruction Finance Corporation is a corporate agency of 
the Government, which is its sole stockholder. It is managed by a 
board of directors appointed by the President by and with the advice 
and consent of the Senate. While it acts as a governmental agency in 
performing its functions (see Pittman v. Home Owners’ Loan Corpo- 
ration, 808 U. S. 21, 32, 33), still its transactions are akin to those of 
private enterprises. See decision of the Supreme Court of the United 
States in the case of Reconstruction Finance Corporation v. J. G. 
Menihan Corporation, decided February 3, 1941. The Corporation is 
authorized under such conditions as it shall prescribe to take over or 
provide for the administration and liquidation of any security accepted 
by it for loans and advances made by it. Reconstruction Finance 
Corporation v. J. G. Menihan Corporation, D. C. N. Y. 1938, 22 F. 
Supp. 180. 

In decision of March 27, 1937, A-83629, to you, reported in 16 Comp. 
Gen. 887, it was held, quoting from the syllabus, as follows: 


The general rule that payment of rental by one Government department or 
agency for premises under the control of another such department or agency is 
unauthorized, is not for application to quarters occupied as a post office in a 
building erected and owned by the Alaska Rural Rehabilitation Corporation, the 
Corporation having been organized under the Territorial laws of Alaska, being a 
separate corporate entity, and only partially under the supervision or control of 
Federal officials. 


Compare decision of March 31, 1941, B-15721, 20 Comp. Gen. 581. 
Also, 88 Op. Atty. Gen. 549. 

The Reconstruction Finance Corporation must be considered a Gov- 
ernment agency both under the provision of law, 40 U. S. C. 304a, and 
otherwise generally. However, on the assumption that the property 
here in question is not subject to the cited provision of law, and in view 
of the broad powers of the Corporation, its functions, and the purposes 
for which it was created, the general rule that payment of rent by one 
Government department or establishment for premises under the 
control of another such department or agency is unauthorized, need 
not be held applicable to the present matter. Therefore, you are 
advised that this office will not object to otherwise proper payments 
under a lease entered into for the subject premises. 
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(B-16333) 


TRANSPORTATION—HOUSEHOLD EFFECTS—CIVILIAN EMPLOYEES 


Funds appropriated under the act of March 17, 1941, for the transportation of 
household effects of Navy civilian personnel upon permanent change of sta- 
tion, are available for the costs of such transportation, even though the 
change of station occurred before the date of the appropriation act, if a 
definite commitment be made to ship the household effects after the date of 
said act, and shipment begin within the period after the transfer of the 
employee prescribed by Executive Order No. 8588, promulgating regulations 
governing payment of household goods transportation expenses. 


Comptroller General Warren to the Secretary of the Navy, April 30, 1941: 


I have your letter of April 19, 1941, reference L19/121(410328)S8, 
as follows: 


The Navy Department has under consideration a request from a senior clerk 
for the transportation of his household effects from Boston, Mass., to Portland, 
Oregon, in accordance with the provisions of the Act of October 10, 1940 
(Public, No. 839—76th Cong.), Executive Order #8588 dated November 7, 
1940, and ALNAV 24 dated January 28, 1941. A copy of the last-mentioned 
paper is enclosed. 

Title VI, Naval Appropriation Act, Fiscal Year 1941, approved March 17, 
1941 (Public, No. 183—77th Cong.), makes funds available under the appropria- 
tion “Maintenance, Bureau of Supplies and Accounts” for the transfer of 
household effects of civilian personnel in the Navy when transferred from one 
official station to another for permanent duty. 

Decision is requested as to whether under the circumstances above set forth, 
household effects of civilians may be packed, crated, hauled, transported and 
unpacked at public expense provided such services are performed subsequently to 
the date of the approval of Public, No. 18—77th Congress notwithstanding 
the fact that the effective date of the transfer was February 3, 1941, prior 
to the date of the approval of the Act. 


The deficiency appropriation act of March 17, 1941, Public Law 
13, 55 Stat. 34, mentioned in your letter, contains an item as follows: 


Maintenance, Bureau of Supplies and Accounts, including transfer of household 
goods and effects of civilian personnel as provided by the Act of October 10, 1940 
(Public, No. 839), and regulations promulgated thereunder * * * $2,600,000. 

Section 12 of the regulations governing the payment of expenses 
of transportation of household goods and personal effects of certain 
civilian officers and employees, promulgated by the President in Ex- 
ecutive Order No. 8588, dated November 7, 1940, provides as follows: 

Time Limit.—All shipments allowable under these regulations shall begin 
within six months of the effective date of the transfer of the employee unless 
an extension is specifically granted by the head of the department or establish- 


ment: Provided, That in no case shall payment be allowable for shipments 
begun after two years from the effective date of the transfer. 


In decision of March 27, 1941, B-14917, 20 Comp. Gen. 568, it was 
held in answer to question No, 4, as follows: 

In applying the words, “shipments * * * shall begin,” appearing in sec- 
tion 12 of the Regulations quoted in answer to question No. 3, it is believed 
proper to compute the beginning of the six-months’ period from the time com- 


mon carrier’s liability attaches to the shipment, namely, the time the carrier 
receives the goods with an order to forward them to a particular destination. 


See, also, decision of February 25, 1941, 20 Comp. Gen. 479, 483, 
wherein it was held, in pertinent part, as follows: 


* * * A right vested in an employee of the Department of Agriculture to 
have the weight and class of property transported at Government expense under 








DECISIONS OF THk COMPTROLLER GENERAL 703 


the terms and conditions of the 1911 statute and regulations issued pursuant 
thereto when the order for the transportation of the household goods was 
approved prior to November 7, 1940, by the Secretary of Agriculture incident 
to a change in the permanent station of the employee, and a definite commit- 
ment had been made prior to said date in respect of expenses incident to the 
transportation of the effects. * * * 


Similarly here, if a definite commitment be made to ship the house- 
hold effects of a civilian employee of the Navy Department after 
March 17, 1941, date of the appropriation act making funds available 
for such purpose, and shipment begin within the period prescribed 
by section 12 of the regulations after the transfer of the employee 
even though the transfer was before the date of the appropriation 
act, and the terms and conditions of the statute and regulations be 
otherwise complied with, the cited appropriation is available for 
payment of the authorized allowance for such shipment. 


(B-15941) 


SALES—SURPLUS PROPERTY—EFFECT OF GOVERNMENT PRICE- 
FIXING ORDERS 


Just as the sovereign is not affected unless expressly named or included by 
necessary implication in statutory provisions, especially where the effect 
would be to restrict or deprive of existing rights or interests, all the more 
would this appear to be true of administrative price-fixing orders. 

The United States as a contractor is not liable for its acts as a sovereign. 

A successful bidder may not be relieved of its obligation to purchase miscel- 
laneous scrap metals offered for sale by the Government because price- 
fixing orders for such metals were issued by a Government agency subsequent 
to the opening of bids which might result in the purchaser sustaining a 
loss on the transaction. 

The rule that in the absence of a statute so providing no officers of the Govern- 
ment has authority to give away or surrender a right vested in or acquired 
by the Government under a contract is applicable to the accounting officers 
as well as tne administrative officers of the Government. 


Comptroller General Warren to the Secretary of the Navy, May 1, 1941: 


I have your letter of April 14, 1941, as follows: 


On March 18, 1941, bids were opened at the Norfolk Navy Yard, Portsmouth, 
Virginia, for the sale of miscellaneous scrap materials under Catalog No. B—185. 

A copy of the catalog is enclosed, particular attention being invited to Lot #239 
thereof, which reads: 


“1 Lot Metals, ferrous and nonferrous scrap, mixed iron, steel, brass, zinc, 
and aluminum, approx. 50,000 Ibs.” 

At the opening B. Shapiro & Company, 824-828 S. Eutaw St., Baltimore, 
Maryland, was the highest of seven bidders and was awarded Lot #239 under 
date of March 25, 1941 (Contract N181s-35486) at its bid of $0.0461 per pound. 

The six other bids received for this lot ranged from $0.0051 to $0.0309 per 
pound. On March 25, 1941, the office of Production Management published 
ceiling prices for aluminum clips. 

On receiving informal notification that their bid was high and that they 


would receive formal award, B. Shapire & Company by letter of March 25, 194] 
(copy herewith) requested relief either: 


(a) By the elimination of 25,000 pounds of iron from thé lot or, 


(b) By release from award on contract with the return of deposit of $2,650.00 
that accompanied the bid. 


The Bureau of Supplies and Accounts informed Mr. Morton M. Shapiro of 
B. Shapiro & Company, by telephone on March 29, 1941, that it was prepared 
to issue instructions to the Norfolk Navy Yard to cousider the terms of the con- 
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tract fulfilled upon the acceptance by the company of a total of 55,000 pounds 
representing the “run” of the lot. Mr. Shapiro was also informed that segre- 
gation or sorting of the metals in the lot could not be authorized. 

This offer was not acceptable to the company as indicated by its letters 
of April 1 and April 2, 1941 (copies herewith), requesting the rescission of the 
contract and refund of deposit. 

The attached copy of “American Metal Market,” issue of March 19, 1941, 
gives a full description of the regulation by the Government of prices on scrap, 
zinc and aluminum. Further explanation of the prices established for alumi- 
num by the Price Stabilization Division of the National Defense Advisory Com- 
mission is shown in the attached clipping from the “New York Times” of March 
23, 1941, 

In view of the changed market conditions due to establishment of ceiling 
prices by a Government agency occurring between the date of opening, March 
18, 1941, and the award on March 25, 1941, the requests of B. Shapiro & Com- 
pany for relief are forwarded with request for decision as to whether or not, 
by the establishment of ceiling prices for aluminum clips, bidding conditions 
were altered to a degree that would warrant the cancellation of contract N181s- 
35486 and the refund of $2,650.00 that accompanied the bid. 

The Navy Department will interpose no objection to the cancellation of the 
contract. 

The return of the papers is requested. 


The conditions and terms of sale, issued as a part of Catalog No. 
B-185, referred to in your letter, to be made an integral part of bids 
submitted on the scrap materials covered by the catalog, provided 
in pertinent part as follows: 


6. From date of issue of this catalog, unless otherwise stipulated, all sales 
material may be inspected on any weekday between the hours of 8 a. m. and 
3 p. m. (Saturdays, Sundays, and holidays excepted). Failure to inspect the 
material will not constitute grounds for adjustment or rescission of the contract. 

7. All material listed in this catalog is offered by sealed bid sale “as is,” 
“where is,” and “if is,” without recourse. The description is based on the 
best available information, but no warranty or guaranty is given by the Navy 
as to the exact quantity, quality, condition, weight, size, or description, or that 
the material is in condition to be used for the purpose for which it was orig- 
inally intended or may be intended or desired to be used by the purchaser. No 
claim for allowance upon any of the grounds aforesaid will be considered. In 
every case where samples of the lots are shown, these samples are true and fair, 
to the best of the Navy’s belief, but the bidders are cautioned that they should 
make an examination of the lots before the sale, as no allowance will be made 
on account of any difference between the sample and the lot. This is not a 
sale by sample. 

8. No representative of the Navy is authorized to make any statement or 
representation as to quality, character, condition, size, weight, or kind of any 
material offered at this sale, and any representation or statement made by any 
representative of the Navy, concerning any such material, will not be binding 
on the Navy; nor will it be considered as grounds for any claim for adjustment 
or rescission of any sale. 

9. The estimates of quantity or weight of the various lots, as shown in this 
catalog, are for the general guidance of bidders and have no effect upon the 
sale. Any discrepancy between estimated and actual quantity or weight will 
not invalidate a sale nor be considered the basis of a claim. The sale will 
be of the entire lot, and purchaser will be required to pay for and accept the 
actual quantity or weight available for delivery as displayed for inspection 
at the time of sale. When lots are sold on a quantity or weight basis the pur- 
chaser will be required to pay on the basis of the purchase price for what he 
actually receives. When lots are sold on a lot basis, the purchaser will be 
required to pay the price bid for the lot, regardless of actual weight or quantity. 
The ton shall be 2,000 pounds, 

” . = a a - s 

11. Bids must be accompanied by deposits as follows: 

(a) When the total amount bid is $50 or less, deposit of the full amount 

will be required. 
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(b) When the amount bid is $50 up to $200, a deposit of $50 will be required. 
(c) Bids over $200 up to $50,000, 25 percent of the amount bid, but not more 
than $10,000. 


. . . s - e s 


12. Deposits of unsuccessful bidders will be returned promptly. Deposits of 
successful bidders will be held as security for the payment of the balance of 
the purchase price within ten (10) days from date of award; when this term 
is complied with, deposits may be applied in making final payment. In case 
of failure to carry out the terms of payment, the deposit will be forfeited to 
the United States Government as liquidated damages and the bidder will lose 
all right and interest in the material. 


The basis or theory of the contractor’s request for relief from ob- 
ligation under its accepted bid on lot No. 289 is set forth in its letter 
of March 25, 1941, as follows: 


On March 18, 1941, at the Norfolk Navy Yard, Portsmouth, Virginia, we were 
high on lot #239 consisting of one lot of ferrous and nonferrous metals, mixed 
iron, steel, aluminum, zinc, and brass, approximately 50,000 pounds. This lot 
of material consisted of 75% iron and steel, and the balance aluminum and zinc. 
There is practically no brass in this lot at all. 

On March 19th, one day after the bids were opened, the Government announced 
as was reported in the American Metal Reporter and Trade Journal that ceiling 
prices for remelting and scrap zine would be issued by Washington. At the time 
we bid on the material, we had been offered 28¢ per pound for aluminum clips and 
914¢ for scrap zinc. The two outfits that quoted us these prices are local firms 
who were short of material. The one needed the aluminum to return to the 
Aluminum Company of America in order to get new aluminum, and thus keep 
their plant going. The other a galvanizing concern who couldn’t get zine and 
also needed the zinc. 

On March 18th, we put in our bid accordingly. After this statement had been 
issued from Washington, a nominal period of prices arose in the scrap industry in 
which there were no quotations issued on aluminum and zinc, pending the release 
of prices from Washington. During this period on Friday, March 21st, we were 
awarded lot #239. 

On March 24th, Mr. Henderson issued his prices in which he fixed a maximum 
price on the aluminum clips of 144%4¢ per pound which is a part of the lot of the 
nonferrous material in lot #239. At the present time the prices have not been 
issued on zinc, but it will probably be 3¢ or so less than the prices we have 
been offered before the ceiling prices were announced. 

After contacting Commander Palatty in Norfolk and Commander Wallace in 
Washington, we are presenting these facts to you with the hope of one of the 
following remedies. 

The lot #239, though on the catalog is approximately 50,000 pounds will go 
closer to 75,000 pounds in weight. Inasmuch as the majority of this material 
is iron, we feel it would be fair if the Norfolk Navy Yard is willing that we 
would not be forced to accept 25,000 pounds of iron at .0460¢ per pound; thus 
minimizing our loss in the difference of the aluminum price. Inasmuch as the 
aluminum in the lot would be approximately 7,500 pounds, and the difference 
is almost 14¢ a pound from what we were offered and what we would have to 
accept, not having to take all the iron, would minimize our loss. 

Because of the unusual circumstances, we feel inasmuch as the Government 
had sold the material the day before ceiling prices were issued, and as we are 
forced to sell our material for much less than we could have received, we feel justi- 
fied in asking for a form of relief that would be acceptable and fair to all. 

However, if you do not feel able to make this form of relief, we feel that 
inasmuch as we bought the material from the Government a day before the 
Government announced any scrap aluminum and zinc would be forced to be 
sold at lower prices, thus preventing us from making any profit and being forced 
Genoa” a loss, we trust that you will release us from the award and refund our 


Examination of the Federal Register shows that on March 24, 1941, 


the Price Stabilization Division of the Advisory Commission to the 
Council of National Defense issued Price Schedule No. 2—Aluminum 
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Scrap and Secondary Aluminum Ingot—6 Fed. Reg. 1593, providing 
in part as follows: 


1. Maximum prices on sales of aluminum scrap by the maker of the scrap.—On 
and after March 25, 1941, regardless of the terms of any commitment theretofore 
entered into, no maker of aluminum scrap shall sell, offer to sell, deliver, or trans- 
fer at a price, aluminum scrap made by him at prices higher than the prices 
set forth in column I of appendix A, attached to this Schedule, and no person 
shall buy, or offer to buy, aluminum scrap from the maker of such aluminum scrap 
at higher prices; * * * 

2. Mavimum prices on sales of aluminum scrap by dealers——On and after 
March 27, 1941, regardless of the terms of any commitment theretofore entered 
into, any person who is not the maker of the aluminum scrap sold, offered for 
sale, delivered, or transferred at a price, shall not sell, offer to sell, deliver, or 
transfer at a price, aluminum scrap at prices higher than the prices set forth 
in column II of appendix A, attached to this Schedule, and no person shall buy, 
or offer to buy, aluminum scrap from any person who is not the maker of such 
aluminum scrap at higher prices; except that any person not the maker of the 
aluminum scrap who had purchased aluminum scrap prior to March 24, 1941, to 
meet a previously made firm commitment of sale or delivery of such scrap to 
another person may, upon application to the Price Stabilization Division, be per- 
mitted to sell, or deliver, such scrap in accordance with the terms of such firm 
commitment. 

a * > - * ~ 

5. Hvasion.—The price limitations set forth in this schedule shall not be 
evaded whether by direct or indirect methods in connection with a purchase, 
sale, or transfer at a price, of aluminum scrap or secondary aluminum ingot, 
or of any other materials, or by way of any service or other charge or discount, 
premium or other privilege, or by tying-agreement or other trade understanding, 
or otherwise. 

. 7 a * ” o * 


8. Enforcement.—In the event of refusal or failure to abide by the price limi- 
tations, record requirements, and other provisions contained in this schedule, 
or in the event of any evasion or attempt to evade the price limitations or 
other provisions contained in this schedule, this Division will make every effort 
to assure (a) that the Congress and the public are fully informed of any 
failure to abide by the provisions of this schedule; and (b) that the powers 
of the Government are fully exerted in order to protect the public interest and 
the interests of those persons who conform with this schedule in the main- 
tenance of the ceiling prices herein set forth. Persons who have evidence of 
the demand or receipt of prices above the limitations set forth, or of any 
evasion of or effort to evade such requirements, or of speculation, or manipula- 
tion of prices of aluminum scrap or secondary aluminum ingot, or of the 
hoarding or accumulating of unnecessary inventories thereof, are urged to 
communicate with the Price Stabilization Division. 

* . + * - * 

10. Modification of the price schedule.—Persons complaining of hardship or 
inequity in the operation of this schedule may apply to the Price Stazilization 
Division for approval of any modification thereof or exception therefrom. 

11. Definitions —When used in this schedule: 

(a) the term “person” includes an individual, corporation, association, 
partnership, or other business entity; 

(bd) the term “maker of aluminum scrap” means any 

(i) manufacturer, fabricator, or other industrial user of aluminum who, as 
an incident to his manufacturing process, fabricating, or other industrial use, 
produces aluminum scrap; and 

(#%) automobile cemetery operator, wrecker, or other person who, in his 

a or as an incident to his business, collects and sorts aluminum 
scrap. 


Appendix A to said order set maximum prices of $0.13 per pound for 
sale by the maker and $0.145 for sale by dealers, of aluminum scrap 
graded as pure clips and cable. 
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On March 31, 1941, the Price Stabilization Division issued Price 
Schedule No. 3—Zine Scrap Materials and Secondary Slab Zinc— 
6 Fed. Reg. 1871, similarly providing that on and after March 31, 
1941, regardless of the terms of any contract of sale or purchase, or 
other commitment, entered into prior to such date, no person should 
sell, offer to sell, deliver or transfer at a price, zinc scrap materials 
to any distiller, remelter, foundry, brass mill, galvanizer, dealer, 
or any other person, at prices higher than the maximum prices set 
forth in Appendix A—varying according to grade and place of de- 
livery from $0.0425 to $0.0675 per pound—and that no person should 
buy, or offer to buy, or accept delivery of zinc scrap materials from 
any person at higher prices. On April 2, 1941, Price Schedule No. 
4, 6 Fed. Reg. 1767, was issued by the same agency setting maximum 
prices for the sale or delivery, on and after April 3, 1941, of iron 
and steel scrap, regardless of the terms of previous commitments, 
except in certain limited cases not pertinent here. 

By Executive Order No. 8784, issued April 11, 1941, 6 Fed. Reg. 
1917, the President established the Office of Price Administration and 
Civilian Supply in the Office for Emergency Management of the 
Executive Office of the President, to be headed by an Administrator 
charged, among other duties, with the prevention of price spiraling 
and related economic evils growing out of the defense emergency, 
the determination and publication, after proper investigation, of 
such maximum prices, etc., as the Administrator might from time to 
time deem fair and reasonable, and the taking of all lawful and 
appropriate steps to facilitate their observance, the Administrator 
being empowered for such purposes to recommend to the President 
the exercise of authority vested in him by certain acts, and to per- 
form the functions vested in the President by certain other acts, 
set forth in the Executive order. By an order dated April 15, 1941, 
6 Fed. Reg. 1965, the Administrator ratified, adopted, and continued 
in effect until superseded, all price schedules issued by the Price 
Stabilization Division of the Advisory Commission to the Council 
of National Defense. 

The price of $0.0461 per pound named in the contract with B. 
Shapiro & Co. covering lot No. 239 does not exceed the maximum 
prices fixed by the foregoing orders in the case of aluminum and 
zinc scrap. It does exceed the maximum prices fixed for iron and 
steel scrap, such maximum prices generally being less than one cent 
per pound. However, whether the total price for the whole mass of 
material under lot No. 239 is in excess of the total maximum prices 
under the various orders for the kinds and quantities of materials in 
the lot is a question of fact not ascertainable from the present record, 
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which does not show to any degree of certainty the quantities of the 
various materials in this lot of mixed scrap metals. 

Furthermore, while the maximum price orders were issued for the 
avowed purpose of obtaining cooperation with the Government in 
maintaining price stability, there is nothing therein even purport- 
ing to bind the Government, in selling its accumulated scrap mate- 
rials, to the prices fixed therein, or to modify the provisions of exist- 
ing Government contracts covering such sales, the duties of the 
Administrator in this respect under paragraph 1d of Executive Order 
No. 8734 apparently consisting of advising and making recommenda- 
tions to other departments and agencies in respect to such of their 
activities as may affect the price of materials and commodities. See 
25 Comp. Dec. 918; 19 Comp. Gen. 453, and cases therein cited, par- 
ticularly, Dollar Savings Bank v. United States, 19 Wall. 227; United 
States v. Herron, 20 Wall. 251; and Jn re Tidewater Coal Exchange, 
280 Fed. 648, to the effect that the sovereign is not affected unless 
expressly named or included by necessary implication in statutory 
provisions, especially where the effect would be to restrict or deprive 
the sovereign of existing rights or interests. A fortiori would thus 
appear to be true of administrative price-fixing orders. In the 
present case it does not appear how the delivery by the Government 
of the scrap metals covered by lot No. 239 at the price named in its 
contract with this dealer conceivably could interfere with the pur- 
pose of the price-fixing orders to keep prices down to reasonable 
levels, since the prices at which the dealer could resell the materials 
are limited by the provisions of such orders, with the exceptions 
therein enumerated. Accordingly, there appears no reason on the 
Government’s side arising out of the maximum price orders, to 
prevent delivery of lot No. 239 at the contract price. 

On the contractor’s side, while the facts are not entirely clear, it 
appears from the contractor’s letter of March 25, 1941, quoted above, 
that its proposal in fact may have been accepted on March 21, 1941, 
and that, therefore, a binding contract may have been in effect from 
that date, notwithstanding the formal contract is dated March 25, 
1941. United States v. New York and Porto Rico Steamship Co., 
239 U.S. 88; United States v. Purcell Envelope Co., 249 U.S. 313. In 
that event, if the contractor can show a previous firm commitment 
in connection with the offer which it reported it had received for 
aluminum clips, it may be permitted by the proper authorities to sell 
or deliver the material in accordance therewith, pursuant to the 
provisions of paragraph 2 of the maximum price order dated March 
24, 1941, covering such material. At least, in the circumstances in 
this case it might be possible for the contractor to obtain equitable 
relief under paragraph 10 of said order. 
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In any event, assuming that no such relief could be obtained, and 
assuming, but not deciding, that the contractor would then be bound 
by the respective maximum price schedules as to any resale of the 
materials in lot No. 239, under the principles of United States v. 
Cohen Grocery Co., 255 U. S. 81; Small Co. v. American Sugar Refin- 
ing Co., 267 U. S. 233; Highland v. Russell Car & Snow Plow Co., 279 
U. S. 258; Nebbia v. New York, 291 U. S. 502; United States v. Rock 
Royal Cooperative, Inc., 307 U. S. 5383; Sunshine Anthracite Coal Co. 
v. Adkins, 310 U. S. 381, and other cases respecting the validity and 
binding effect of price control orders and legislation, or by some of 
the sanctions set forth in Executive Order No. 8734, that result could 
not affect the right of the United States to receive the full purchase 
price under its contract. 

The sale was of the entire lot of scrap material, and the Govern- 
ment expressly refrained from making any representations as to 
quality, character, or kind of material offered, or as to any other fact 
which might be used as a basis for a conclusion as to the value of 
the material. The Navy Department in no way guaranteed that the 
material could be resold at a profit, nor does it appear to have been 
informed before the opening of the bids, of the intent of the bidder 
with respect to the disposition of the property if it should be awarded 
a contract. The fact that the market value of the property may 
have depreciated before the time for delivery does not give the pur- 
chaser any equity to impose the loss upon the seller. Virginia Ship- 
building Corp. et al. v. United States, 22 Fed. (2d) 38, certiorari 
denied, 276 U. S. 625. Also, it appears that the maximum price orders 
were not issued by the Government without warning, but after con- 
sultation with members of the respective industries and after the 
failure of efforts to keep prices down by voluntary cooperation of 
dealers and scrap users. 

But be that as it may, the maximum price orders were issued by 
the United States not as a contractor, but as a sovereign, and the 
orders affected equally all within their scope. It is the established 
rule that the United States as a contractor is not liable for its acts 
as a sovereign. In the case of Horowita v. United States, 267 U. S. 
458, the claimant had brought suit to recover damages from the 
United States for the Government’s failure, by reason of an embargo 
ordered by the Railroad Administration, to ship promptly surplus 
silk purchased from the Government by the claimant, the market 
value of the silk having declined between the time of the sale and 
the time of the shipment. The Supreme Court of the United States, 
in denying recovery, said: | 

It has long been held by the Court of Claims that the United States when sued 


as a contractor cannot be held liable for an obstruction to the performance of the 
particular contract resulting from its public and general acts as a sovereign. 
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Deming v. United States, 1 Ct. Cl. 190, 191; Jones v. United States, 1 Ct. Cl. 383, 
384; Wilson v. United States, 11 Ct. Cl. 513, 520. In the Jones Case, supra, the 
court said: “The two characters which the government possesses as a contractor 
and as a sovereign cannot be thus fused; nor can the United States while sued in 
the one character be made liable in damages for their acts done in the other. 
Whatever acts the government may do, be they legislative or executive, so long as 
they be public and general, cannot be deemed specially to alter, modify, obstruct 
or violate the particular contracts into which it enters with private per- 
sons. * * * In this court, the United States appear simply as contractors; 
as they are to be held liable only within the same limits that any other defendant 
would be in any other court. Though their sovereign acts performed for the 
general good may work injury to some private contractors, such parties gain 
nothing by having the United States as their defendants.” 

In the case of Frank et al., Admrs. v. United States, 79 Ct. Cls. 516, 
the Court of Claims held that a contract between the United States 
and the plaintiffs’ decedent covering the sale of surplus War Depart- 
ment drugs, not guaranteed by the Government as exportable, was not 
void because of the existence of an embargo by the Government on 
exportation of such material to Russia, notwithstanding the purchaser 
had informed the agents of the Government at the time the bid was 
submitted that the material was being purchased for resale to the 
Russian Government. See, also, American Smelting and Refining Co. 
v. United States, 259 U. S. 75, where the claimant was held to its con- 
tract price under a contract for delivery of copper to the Government, 
although a higher price for copper was fixed by the Government before 
delivery of a portion thereof; Maawell v. United States, 3 Fed. (2d) 
906, affirmed 271 U. S. 647; 24 Comp. Dec. 746; id. 777; 1 Comp. Gen. 
380; 8 id. 25; 19 id. 903. 

In the absence of a statute specifically so providing, no officer of 
the Government has authority to give away or surrender a right 
vested in or acquired by the Government under a contract. Simpson 
v. United States, 172 U. 8. 372; United States v. American Sales Corp., 
27 Fed. (2d) 389, affirmed in 32 Fed. (2d) 141, and certiorari denied, 
280 U. S. 574. As stated by the Court of Claims in Pacific Hardware 
Co. v. United States, 49 Ct. Cls. 827, 335: 

It is unquestionably true that an official of the Government is not authorized 

to give away or remit a claim due the Government. This rule is grounded in a 
sound public policy and is not to be weakened. * * * 
The rule is applicable to the accounting as well as the administrative 
officers of the Government and considerations of sympathy for the 
possible misfortune of a contractor do not authorize the waiving of 
the rule. 

In view of the foregoing authorities, there appears no legal basis 
for rescission of the contract with B. Shapiro & Co., and in view of 
the specific provisions of paragraph 9 of the conditions and terms of 
sale, requiring the purchaser to pay for and accept the actual quantity 
or weight available for delivery, there would be no authority for con- 
sidering the contract satisfied by the acceptance of anything less than 
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the total quantity of materials cataloged under lot No. 239. Brawley 
v. United States, 96 U. S. 168. 

Accordingly, the contractor should be advised that if it fails or 
refuses to accept delivery of the entire quantity of material and make 
payment therefor at the contract price, that portion of its bid deposit 
applicable to lot No. 239 will be forfeited to the United States as 
liquidated damages under the provisions of paragraph 12 of the con- 
ditions and terms of sale. 

The papers are returned herewith. 


(B-15306) 


TAXES—FEDERAL—UNAUTHORIZED AND CONFLICTING 
PROVISIONS 


Questions involving a matter of propriety of proposed administrative action in 
connection with Government purchases—such as, in this case, the issu 
ance of tax exemption certificates—should be submitted to the Comptrolle: 
General by the head of the department’ concerned, rather than by an 
employee of the department to a division of the General Accounting Office. 

A stipulation in Government specifications that “The prices herein do not include 
any Federal taxes from which exemption is granted, or as to which a credit 
or refund is provided for under the provisions of section 401 of the Revenue 
Act of 1935,” is not only confusing and conflicting when read in con- 
nection with a stipulation in the same specifications which provides that 
“Prices bid herein include any Federal tax heretofore imposed by the 
Congress which is applicable to the material on this bid,” but is unauthor- 
ized in that it deprives a bidder of his statutory right under the said 
Revenue Act and decisions of this office either to exclude or include 
Federal taxes. 

A Federal tax provision incorporated in an approved Government standard 
form of contract may not be administratively changed or modified without 
previous authorization from the Procurement Division of the Treasury 
Department. 

Where Government specifications contained an unauthorized provision to the 
effect that certain Federal taxes were not included in the bid price, which 
provision was in conflict with another provision to the effect that Federal 
taxes applicable to the involved material were included, no objection will 
be made by this office if it be determined administratively that the con- 
tractor should be issued a tax exemption certificate based on the contractor’s 
affidavit, or other acceptable evidence, that the Federal excise tax, as 
such, was excluded from the bid price. Decisions holding that e# post 
facto statements of contractor are not acceptable in tax exemption certificate 
issuance matters, distinguished. 


Acting Comptroller General Elliott to the Secretary of the Interior, May 2, 
1941; 

There has been brought to my attention correspondence between 
the Chief, Accounting Division of the Bonneville Power Administra- 
tion, Portland, Oreg., hereafter referred to as the Administration, 
and the Claims Division of this office, relative to the issuance of 
excise tax exemption certificates to the Four Wheel Drive Auto Co., 
covering excise taxes on certain FWD trucks purchased from said 
company for the use of the Bonneville project under contract 
Tbp-998, March 25, 1940. 
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The invitation for bids upon which the contract rested included 
stipulations with reference to taxes as follows: 


1-13. Federal, State, county, and municipal tarves.—Prices bid herein include 
any Federal tax heretofore imposed by the Congress which is applicable to 
the material on this bid. If any sales tax, processing tax, adjustment charge, 
or other taxes or charges are imposed or changed by the Congress after the 
date set for the opening of this bid and made applicable directly upon 
the production, manufacture, or sale of the supplies covered by this bid, and 
are paid to the Government by the contractor on the articles or supplies herein 
contracted for, then the prices named in this bid will be increased or decreased 
accordingly, and any amount due the contractor as a result of such change 
will be charged to the Government and entered on vouchers (or invoices) as 
separate items. 

The prices herein do not include any Federal taxes from which exemption 
is granted, or as to which a credit or refund is provided for under the pro- 
visions of section 401 of the Revenue Act of 1935 (act of August 30, 1935; 
49 Stat. 1014; 1025-1026) ; nor any tax imposed by a state, county, or munici- 
pality upon the transaction of this procurement of these materials. 


For brevity, these stipulations will be referred to hereinafter as 
paragraph 1 and paragraph 2. The contractor took no exception to 
the tax provisions and likewise made no other affirmative showing 
upon the face of its bid that the Federal excise tax was excluded, 
or that it would require an exemption certificate therefor. 

Upon completion of the contract, the contractor, by letter of June 
20, 1940, requested the Administration to furnish it with tax exemption 
certificates covering applicable Federal excise taxes, but was informed 
by reply of June 25, 1940, in pertinent part, as follows: 


Your attention is invited to paragraph 1-13 of specifications which was sub- 
mitted as a part of your bid. It will be noted therein that it is specifically stated 
that the prices bid include all Federal taxes. It will be further noted that 
no provision is made in the contract for consideration of the fact that you 
would eventually claim exemption for the taxes on the equipment supplied 
by your firm. Therefore, this office is prohibited by law from issuing tax ex- 
emption certificates in connection with the purchase under this contract. 

While the position that this office is required to take is regretable, you will 
readily understand that issuance of tax exemption certificates in connection 
with purchases under the above-mentioned contract would, in effect, be increasing 
the bid price on the trucks after the award had been made. This would be 
decidedly unfair to other bidders and would operate to restrict free and open 
competition required by law. 

The tax exemption certificate which you enclosed with your letter is returned 
herewith unsigned. You are advised, however, that you are privileged to file 
a claim for the issuance of tax exemption certificates if you feel the action 
taken by this office to be unwarranted. Such a claim, although originally pre- 
sented to this office, would be submitted to higher authority for consideration. 


It will be noted that said letter cited paragraph 1 but made no refer- 
ence to paragraph 2 of the tax provisions of the contract. The con- 
tractor replied under date of July 19, 1940, in pertinent part, as follows: 


We are quoting below from the second paragraph under section 1-13 of invita- 
tion #778 which refers to Federal excise tax exemptions. 

“The prices herein do not include any Federal taxes from which exemption 
is granted, or as to which a credit or refund is provided for under the provisions 
of section 401 of the Revenue Act of 1935 (act of August 30, 1935, 49 Stat. 
1014 ; 1025-1026) ; nor any tax imposed by a state, county, or municipality upon 
the transaction of this procurement of these materials.” 

Since Government truck purchases are subject to excise tax exemption, we 
ask that you kindly complete Federal form #1094 for both the FWD trucks 
purchased on IBP 998 and IBP 1013. 
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If the issuing of such exemption certificates comes under the jurisdiction 
of some other department, won’t you kindly refer this matter to the proper 
authorities? 


The two letters from the contractor, together with copy of the letter 
of June 25, 1940, quoted in part above, were transmitted to the Claim 
Division of this office by letter of July 23, 1940, from the Chief, 
Accounting Division of the Administration, in pertinent part, as 
follows: 


Paragraph 1-13 of specifications of the above-mentioned contract states 
“Prices bid herein include any Federal tax heretofore imposed by the Congress 
which is applicable to the material on this bid.” It is also stated in the same 
paragraph of the above-mentioned specifications that “The prices herein do not 
include any Federal taxes from which exemption is granted, or as to which 
a credit or refund is provided for under the provisions of section 401 of the 
Revenue Act of 1935 (act of August 30, 1935; 49 Stat. 1014; 1025-1026); nor 
any tax imposed by a State, county, or municipality upon the transaction of 
this procurement of these materials.” 

Although these two statements are conflictatory the contractor has not 
stated elsewhere in his bid any exception to the bid price of $10,502.00 nor stated 
that tax exemption certificates would be claimed in connection with this trans- 
action. The award was therefore made under the assumption that such taxes 
as were imposed by law were included in the bid price. This office cannot 
recommend the issuance of the tax exemption certificates as requested by the 
contractor and therefore submits the claim to your office for such action as is 
permitted under the contract. 


In view of the administrative disapproval of the claim for issuance 
of the tax exemption certificates indicated in the concluding sentence 


above, reply was made by office letter dated August 22, 1940, as follows: 


Reference is made to your letter of July 23, 1940, forwarding correspondence 
from the Four Wheel Drive Auto Co., Clintonville, Wisconsin, requesting the 
issuance of tax exemption certificates on two trucks purchased under contract 
No. Ibp-998, dated March 25, 1940. 

In reply you are advised that the matter of the issuance of the tax exemption 
certificates involved is not one within the jurisdiction of this office, but one 
within the province of the Office of the Administrator, Bonneville Project. 

In view of the foregoing, you are advised that upon the basis of the present 
record no further action will be taken by this office. 


With further reference to the matter, the Chief, Accounting Division 
of the Administration, addressed a letter to the Claims Division of 
this office, under date of January 9, 1941, stating that the administra- 
tive office was aware that the actual issuance of tax exemption certifi- 
cates was within the province of the Bonneville Power Administra- 
tion but that— 


* * * in this particular instance the authority for such action was ques- 
tioned, the entire matter being dependent upon the interpretation of the tax 
provisions of the contract. What this office actually desired in presenting the 
matter to the General Accounting Office was a definite approval or disapproval 
of the issuance of the tax exemption certificates under contract Ibp—998. 

When the letter of August 22, 1940, of the Claims Division was received at this 
office, stating that the question as to the issuance of the tax exemption certificates 
was one for administrative decision, the matter was given further consideration by 
the interested divisions of the Bonneville Power Administration and the con- 
clusion reached that there was strong justification for the issuance of these 
certificates by the Administrator. We outline in this letter the arguments in 
favor of the issuance of these certificates. 


405635™—41——A7 
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After setting out the provisions of the contract with reference to 
taxes, paragraphs 1 and 2 as quoted above, the letter continued in 
part as follows: 


The first paragraph of this section is found in the approved form of Standard 
Supply Contract No. 33. The additional paragraph has been used in the same 
form by the Bonneville Power Administration and various other governmental 
agencies including the U. 8S. Engineers and the Reclamation Service over a period 
of years. 

There is not necessarily any inconsistency or conflict in the first and second 
paragraphs of this section. It is possible to so interpret them that they are 
entirely consistent, thus: 

The first sentence states that included in the bid price is any Federal tax 
“applicable” to the material to be furnished at the time the invitation is issued. 
The manufacturers’ excise tax in question was not “applicable” to the vehicles 
to be sold for the exclusive use of the United States which were covered by this 
bid. The balance of the first paragraph deals with changes in taxes made by 
Congress after the bid opening. No such changes are in question here. The second 
paragraph merely clarifies the first sentence of the first paragraph, stating the 
proposition conversely: that the prices bid do not include Federal taxes from 
which exemption is granted, citing the statute involved. These taxes from which 
exemption is granted are not “applicable” to the material covered by the bid. 

Sections 3442-3448, Internal Revenue Code, Title 26, U. S. C., provide that the 
manufacturer’s excise tax is not applicable to motor vehicles for the exclusive 
use of the United States, that such vehicles are exempt from such tax and that 
if such tax has been paid, the payor is entitled to a credit or refund. 

In the Comptroller General’s decisions, the principle is reiterated that such taxes 
are presumed to be included in a bid price unless their exclusion is affirmatively 
shown on the face of the bid. 

The section quoted above was an affirmative statement on the face of the 
bid that such taxes were excluded from the bid price, and it was, therefore, 
unnecessary for the bidder to include any additional statement to the same effect. 
He was not invited to make a statement as to whether or not such taxes were 
deducted from or included in his bid price. True, if he had made an affirmative 
recitation that such taxes were included in the bid price, it would have furnished 
no ground for rejection of the bid, since the form of the invitation could not 
deprive him of his right to include or exclude such taxes, at his option. 

Under this interpretation of section 1-13 of the specifications of the above- 
numbered contract, the Administration proposes to issue the requested tax- 
ee certificates to the contractor. Your approval of this action is 
requested. 


It may be proper to point out in the beginning that the submis- 
sion of this matter by the Chief, Accounting Division of the Admin- 
istration, was not in conformity with established procedure, questions 
of the character here presented being properly for submission by 
the head of the department concerned to the Comptroller General of 
the United States, rather than by an employee of a department to a 
division of the General Accounting Office. 

It appears from the correspondence quoted above that the Admin- 
istration, notwithstanding the provisions in paragraph 2 that “The 
prices herein do not include any Federal taxes from which exemption 
is granted * * *” etc., at first rejected the request of the contrac- 
tor for tax exemption certificates on the ground that paragraph 1 
was for application, and that issuance of tax exemption certificates 
“would, in effect, be increasing the bid price on the trucks after the 
award had been made” which “would be decidedly unfair to other 
bidders and would operate to restrict free and open competition re- 
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quired by law ;” that in its letter of July 28, 1940, the Adminstration 
stated that while the two statements relative to Federal taxes were 
“conflictatory” the contractor had not stated elsewhere in his bid 
any exception to the bid prices— 

* * * nor stated that tax exemption certificates would be claimed in con- 
nection with this transaction. The award was therefore made under the 
assumption that such taxes as were imposed by law were included in the bid. 
This office cannot recommend the issuance of the tax-exemption certificates as 
requested by the contractor * * * 
and that after the matter was “given further consideration” by the 
Administration—apparently extending over the period from receipt 
of the letter of August 22, 1940, from this office till January 9, 1941— 
the conclusion was reached there was “strong justification” for the 
issuance of these certificates by the Administrator; and that it now 
is proposed to issue tax-exemption certificates on the ground that 
there was no inconsistency or conflict in the two provisions relative 
to Federal and other taxes; that the manufacturers’ excise tax was 
not “applicable” to vehicles to be sold for the exclusive use of the 
United States; that sections 3442-3443, Internal Revenue Code, “pro- 
vide that the manufacturer’s excise tax is not applicable to motor 
vehicles for the exclusive use of the United States, that such vehicles 
are exempt from such tax;” that paragraph 2 of section 1-13 “was 
an affirmative statement on the face of the bid that such taxes 
were excluded from the bid price, and it was, therefore, unnecessary 
for the bidder to include any additional statement to the same effect ;” 
and that “He was not invited to make a statement as to whether or 
not such taxes were deducted from or included in his bid price.” 

The argument that the two paragraphs in question were not in 
conflict, or to say the least confusing, would appear to be sufficiently 
rebutted by the manifest administrative confusion and doubt in the 
matter as now indicated by the record. The fact is that the two 
paragraphs were in conflict, for the first stated that the price paid 
included any Federal tax theretofore imposed by the Congress which 
was applicable to the material in the bid, while the second paragraph 
stated, in effect, that the prices paid did not include certain Federal 
taxes theretofore imposed by the Congress, nor any tax imposed by 
a State, county or municipality “upon the transaction of this pro- 
curement of these materials.” The Federal excise taxes had been 
imposed by the Congress before the invitation was issued and were 
applicable to “sale of the supplies covered by this bid”—trucks. 
Paragraph 1 was the Federal tax provision incorporated in an ap- 
proved standard Government form of contract and, as such, was 
not subject to administrative change or modification without previous 
authorization from the proper Government source—now the Pro- 
curement Division of the Treasury Department. The inclusion of 
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paragraph 2 had no warrant in law and no basis in reason, and was 
clearly in contravention of numerous decisions of this office. 

The argument that paragraph 2 was not in conflict with paragraph 1 
on the theory that the Federal excise tax was not “applicable” to 
the vehicles involved is not tenable, for it proceeds upon a false prem- 
ise. Section 401 of the Revenue Act of August 30, 1935, from which 
sections 3442 and 3443 of the Internal Revenue Code, Title 26, U. S. C., 
derive, hereinafter called Revenue Act, is not self-executing. That 
is to say, the statute does not ew proprio vigore operate as an exemp- 
tion from the tax of articles or materials sold for the exclusive use 
of the Government. On the contrary, the statute imposes certain con- 
ditions precedent, compliance with which is essential to the right of 
the contractor or manufacturer to obtain or receive any exemption 
from, credit for, or refund of the applicable excise tax, and unless and 
until those conditions are met, including compliance with the regula- 
tions issued pursuant to the statute by the Commissioner of Internal 
Revenue with the approval of the Secretary of the Treasury, there is 
no exemption from the tax which, until such time, continues to be as 
applicable to Government sales as to any others, the whole matter of 
exemption being entirely contingent and conditional. 

If it be conceded that paragraph 2 “was an affirmative statement 
on the face of the bid that such taxes were excluded from the bid 
price” it was an affirmative statement of the purchasing agency and 
operated as an administrative predetermination and requirement that 
a bidder must exclude the manufacturer’s excise tax as well as certain 
other taxes from his bid as a prerequisite to offering his goods to 
the Government. The suggestion that “if he had made an affirmative 
recitation that such taxes were included in the bid price, it would 
have furnished no ground for rejection of the bid, since the form of 
the invitation could not deprive him of his right to include or exclude 
such taxes, at his option” is without force. While it has been held 
in decisions of this office that bidders must be left at liberty to submit 
bid prices either inclusive or exclusive of the excise tax at their option, 
in this instance—if effect be given to the second rather than to the 
first paragraph of the tax provisions—the Administration imposed 
the condition that the bids must be exclusive, regardless of the bidder’s 
rights, and it was not to be expected that, in the face of such an ex- 
press requirement, a bidder would undertake an affirmative showing 
to the contrary, thus rendering his bid unresponsive to the invitation. 
Moreover, bidders are not to be required to make an “affirmative reci- 
tation” that the excise tax is included in the bid price, such inclusion 
being presumed in the absence of an affirmative statement of exclusion. 
16 Comp. Gen. 1095; 17 id. 992; id. 1039; 18 id. 465. 
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Paragraph 2 provided, also, that submitted prices did not include 
any tax imposed by a State, county or municipality upon the transac- 
tion. The Revenue Act has exclusive reference to Federal excise taxes 
imposed thereunder. In this connection, it is not shown whether the 
tax exemption certificates which the Administration now proposes to 
furnish to the contractor apply to any and all State, county and/or 
municipal taxes applicable to the transaction. Since paragraph 2 had 
equal reference to the exclusion of such taxes, it would appear to follow 
as a necessary consequence that if that paragraph is to be made the 
basis for issuance of a Federal excise tax exemption certificate, it must 
be accepted as “an affirmative statement on the face of the bid” that 
applicable State and local taxes, if any, also were excluded, and that 
the contractor would be entitled to tax exemption certificates covering 
such State and local taxes. 

The whole difficulty here presented would appear to be a confusion 
administratively created by a failure of the Administration to follow 
the law and applicable decisions of this office. In a decision of May 
26, 1938, 17 Comp. Gen. 992, to you, there were collated numerous 
earlier decisions involving questions relative to Federal excise taxes 
under the Revenue Act and you were informed that since the provi- 
sions of the act were permissive rather than mandatory upon a seller 
so far as sales to the Government were concerned, leaving him free to 
offer his wares to the Government at prices either inclusive or ex- 
clusive of the excise tax as he saw fit, any undertaking on the part 
of a purchasing agency by rule, regulation, or specification to coerce 
a bidder into bidding the one way or the other—to make mandatory 
what the Congress had left discretionary—was an unauthorized as- 
sumption of authority and infringed alike upon the law and the rights 
of bidders. It was there said: 


Under the law as it stands, no purchasing agency of the Government is 
authorized to make Federal tax exclusion a condition precedent to consideration 
or acceptance of an otherwise proper bid, or to reserve to itself the prerogative 
of deducting the amount of applicable taxes from a tax-inclusive bid price 
without regard to the preference of the bidder. In other words, there appears 
no basis in law for an administrative undertaking to enlarge the scope of the 
statute by means of an administrative rule or regulation or restrictive require- 
ments in invitations for bids, thus seeking to make mandatory upon a bidder 
a course of action which under the plain wording of the statute clearly is 
volitional. Bidders properly may be requested but not required to submit prices 
exclusive of excise tax, and encouraged but not compelled to sell to the Govern- 
ment at tax-free prices. That is the fundamental principle involved and appears 
to present the chief administrative difficulty and confusion in your Department. 


In an earlier decision to the Secretary of Agriculture, 17 Comp. Gen. 
615, 618-619, it was stated. 


* * * But, as pointed out above, the provisions of the Revenue Act of 
1932, as amended, relative to tax exemption on sales for exclusive Government 
use are not mandatory and leave a bidder free to include or exclude excise 
taxes as he may see fit. While it may be desirable from an administrative 
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standpoint to make purchases exclusive of the amount of the applicable taxes, 
there appears no legal authority for the adoption by any purchasing agency 
of the Government of any rule, regulation, or procedure, the effect of which 
is to require or indirectly coerce bidders to submit Federal-tax-free prices, or 
to consent to the deduction of such included taxes from otherwise acceptable 
low prices submitted. Such an undertaking is not within the framework of the 
legislative policy which the statute discloses and, hence, is unauthorized. * * 
The above quoted excerpts from decisions of this office were a correct 
exposition of the law, and it is to be presumed that the Administration 
was fully aware of the sense of those decisions at and before the time 
the invitation for bids here involved was issued, since contracting 
officers are presumed to know the statutory requirements relative to 
Government purchases and the pertinent decisions of this office. 
5 Comp. Gen. 835. 

The positive statement, without qualification, in paragraph 2 that 
the prices bid did not include Federal taxes from which exemption 
was granted, etc., was an administrative declaration to bidders that 
prices were to be submitted on that basis, leaving the bidder no choice 
in the matter, and so was contrary to well established principles of 
law. As said in Coombe v. United States, 3 Fed. (2d) 714, 715: 

When an enactment clearly expresses the legislative intent, the courts and 
administrative officials have no right to amend it by limiting or extending its 
scope. An enactment couched in plain, unambiguous language is presumed to 
express the full intention of the Legislature, and to mean nothing more and 
nothing less than just what it says or necessarily implies. * * * To hold 
otherwise would simply pave the way for the usurpation of functions which 
belong exclusively to the legislative department of the Government. 

The rule thus stated appears peculiarly apposite here for the enact- 
ment is couched in plain, unambiguous language, and neither express- 
ly nor by necessary or even remote or reasonable implication does it 
vest any administrative department or independent establishment or 
any agency, officer, or employee thereof with authority to require that 
sales thereto must be made tax free. Such undertaking to extend 
the scope of the statute by implication, presumption, or construction, 
clearly is “the usurpation of functions which belong exclusively to 
the legislative department of the Government,” and this is the case 
irrespective of the motive or purpose which may prompt such action. 

Decisions of this office have been consistently to the effect that in the 
absence of an affirmative showing on the face or in the body of the 
submitted bid that the excise tax imposed by the Revenue Act has been 
excluded, said tax is presumed to be included; that no inquiry rela- 
tive thereto after bids are opened is required or authorized; that bids 
are for consideration and evaluation as submitted and for acceptance 
or rejection as the case may be on that basis; that upon acceptance the 
bid price is the contract price; and that no ea post facto statement of a 
contractor that the prices submitted actually were exclusive of the 
said tax may be accepted as justifying, or made the basis for the 
issuance of tax exemption certificates. 15 Comp. Gen. 1030; 16 id. 
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1021; id. 1054; id. 1095; 17 id. 992; id. 1039; 18 id. 465. But those 
decisions appear to have involved and considered cases where the invi- 
tations for bids as issued by the purchasing agency were in conformity 
with law and in line with decisions of this office, in that they included 
excise tax questionnaires in which bidders not only were afforded an 
opportunity, but were instructed to show affirmatively whether such 
taxes were included or excluded, the amount so excluded (or so in- 
cluded in the event the bidder was willing to have the amount included 
deducted from the bid price and to accept tax exemption certificates 
in lieu thereof), Cf. 17 Comp. Gen. 615, 617, and whether credit, 
exemption, or refund would or would not be requested, and in which 
the bidder through inadvertence, negligence or otherwise, failed to 
furnish the required information, and at a later date asserted that 
the tax had been excluded and requested issuance of exemption certifi- 
cates. In those cases the whole responsibility was that of the bidder- 
contractor. Here the administrative agency involved did not follow 
the law or the proper practice, did not include in the invitation an 
excise tax questionnaire, the bidder was neither required nor afforded 
opportunity in the invitation to give any voluntary information as 
to the inclusion or exclusion of taxes or the amount thereof, to express 
its willingness to have the amount of any tax included deducted and 
to accept tax exemption certificate instead, or to state whether, if the 
tax was excluded, it would require an exemption certificate for the 
purpose of obtaining credit, exemption or refund, and to all intents and 
purposes was given no alternative to submitting tax-free prices—the 
unqualified statement in paragraph 2 being equivalent to an adminis- 
trative demand to that effect. The bidder took no exception, but 
merely signed the bid in the form prepared by the Administration, 
received the contract, delivered the trucks, and thereafter made de- 
mand for exemption certificates. Since the bidder took no exception 
to paragraph 2, there would be a presumption that the bid was in 
consonance therewith, but certainly the present record discloses no 
other affirmative evidence that the amount of the excise tax, as such, 
actually was excluded from the bid price and no statement by the 
contractor to that effect other than that administratively inserted in 
the invitation for bids. In its letter of June 20, 1940, the contractor 
requested completion and return of exemption certificate forms en- 
closed therewith, while its letter of July 19, 1940, merely quoted para- 
graph 2 and concluded that “Since Government truck purchases are 
subject to excise tax exemption, we ask that you kindly complete 
Federal form #1094 for both the FWB trucks purchased on IBP 998 
and IBP 1013.” 

The fault and responsibility in this case would appear to rest with 
the Administration and to be directly attributable to its improper 
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procedure in advertising for bids with the inclusion of the unauthor- 
ized paragraph. However, if it be administratively determined, not- 
withstanding the reversal of the attitude of the Administration, to 
issue a tax exemption certificate, it would appear proper to require, at 
least, a positive statement in the form of an affidavit from a responsible 
officer of the contractor company, or other convincing evidence, that 
the Federal excise tax, as such, was in fact excluded from the bid 
price as required by paragraph 2 of the specifications. 

For the reasons herein and heretofore assigned the practice of 
including paragraph 2 of the specifications here in question in invita- 
tions for bids covering purchases for Government use should be dis- 
continued and, in lieu thereof, there would be for inclusion a suitable 
excise tax questionnaire in line with this and former decisions of 
this office. 


(B-15889) 


RENTAL AND QUARTERS ALLOWANCE—NAVY AND MARINE CORPS 
OFFICERS AND ENLISTED MEN—DEPENDENTS EVACUATED FROM 
ASIATIC STATIONS 


Navy and Marine Corps officers occupying Government quarters at shore sta- 
tions on the Asiatic station, whose dependents were evacuated upon direc- 
tion of the Secretary of the Navy issued September 30, 1940, are entitled 
to the rental allowance provided for officers with dependents from the date 
subsequent to September 30, 1940, that the dependents were required to 
vacate the quarters, if the existing assignments should be discontinued as 
of the date of vacation of the quarters. 

Pnlisted men of the first three grades of the Navy and Marine Corps occupying 
Government quarters at shore stations on the Asiatic station, whose de- 
pendents were evacuated upon direction of the Secretary of the Navy issued 
September 30, 1940, are entitled, other conditions being met, to the money 
allowance for quarters for dependents provided by the act of October 17, 
1940, from the date that the dependents were required to vacate the quar- 
ters from and subsequent to October 17,. 1940, if the existing assignments 
should be discontinued as of the date of the vacation of the quarters. 

Officers of the Navy and Marine Corps occupying Government quarters at shore 
stations on the Asiatic station, whose dependents are prohibited from ac- 
companying them to their stations pursuant to directions issued by the 
Secretary of the Navy on September 30, 1940, are entitled to the rental 
allowance provided for officers with dependents, such allowances to accrue 
from the date of arrival and reporting for duty at the station, if the de- 
pendents have not in fact occupied public quarters subsequent to that date. 

Enlisted men of the first three grades of the Navy and Marine Corps ordered 
to shore duty on the Asiatic station, whose dependents are prohibited from 
accompanying them to their stations pursuant to directions issued by the 
Secretary of the Navy on September 30, 1940, are entitled, other conditions 
being met, to the money allowance for quarters for dependents provided 
by the act of October 17, 1940, even though public quarters would be 
available for the dependents, such allowance to be payable from the date 
of arrival at the assigned station, if subsequent to October 16, 1940, and 
if public quarters were not in fact occupied by the dependents subsequent 
to that date. 


Assistant Comptroller General Elliott to the Secretary of the Navy, May 2, 1941: 
There has been received your letter of March 29, 1941, transmitting 
a letter from the Chief of the Bureau of Navigation, dated March 
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11, 1941, together with an indorsement thereon from the Chief of 
the Bureau of Supplies and Accounts, dated March 27, 1941, and 
requesting decision on the specific questions therein set forth as to 
the right of officers and of enlisted men of the first three grades, 
with dependents, to the payment of rental allowance or to the money 
allowance for quarters, respectively, under the conditions stated. 
The letter of March 11, 1941, is as follows: 


References: (a) Section 6 of the Act of 10 June 1922 as amended by the Act of 
31 May 1924. 
(b) Article 1819, paragraph (4), U. S. Navy Regulations 1920. 

1. Reference (b) states in part as follows: 

“(4) Every officer, on reporting for duty at a place which is his permanent 
station and where public quarters are available, shall be immediately assigned 
thereat, in writing, by the commanding officer, who is the competent superior 
authority for that purpose (or in the case of marine quarters, by the com- 
manding officer of marines), the quarters designated for his occupancy, or, if 
none have been designated, such quarters as may be available, provided such 
quarters contain the number of rooms prescribed by law for an officer of his 
rank, as stated in the table below or the equivalent of such table, or a less 
number of rooms determined by such competent superior authority to be adequate 
in the particular case for the occupancy of the officer and his dependents, if any, 
giving due consideration to the suitability of the quarters for occupancy by 
the officer concerned, the position of the officer in the organization, his rank, 
the number, age and sex of his dependents, and other circumstances affecting 
the assignment.” 

2. In view of the recent order evacuating dependents of officers and men 
from the Asiatic Station, the question has arisen as to whether the circum- 
stances necessitating such an order render government quarters unsuitable 
or unavailable for assignment to officers and to men of the first three pay 
grades who have dependents. 

3. It is requested that a decision be obtained from the Comptroller General 
in answer to the following questions: 

(a) Will officers occupying government quarters whose dependents are 
evacuated from overseas stations for the convenience of the government be 
seein 60 rental allowance? If so, during what period will this allowance be 
payable 

(6) Will enlisted men of the first three pay grades occupying government 
quarters whose dependents are evacuated from overseas stations at the con- 
venience of the government be entitled to rental allowance? If so, during 
what period will this allowance be payable? 

(c) If the answer to (a) or (b) be in the negative is new legislation neces- 
sary in order to make the individuals eligible for the payment of rental 
allowance or can this be accomplished by a change in Navy Regulations? 


The indorsement of the Chief of the Bureau of Supplies and 
Accounts, dated March 27, 1941, is as follows: 


Reference: (a) Section 6 of the act of June 10, 1922, as amended by the act 

of May 31, 1924. 
(b) Act of October 17, 1940 (Public No. 872 76th Congress). 

(c) ace Pl the Comptroller General B-15346 dated March 

1. Forwarded, recommending submission of the matter presented in the basic 

letter of the Bureau of Navigation dated March 11, 1941, to the Comptroller 

General for action. In view of the fact that officers and enlisted men ordered 

to the Asiatic Station subsequent to the issuance of the evacuation order 

referred to in the basic letter are prohibited by admministrative action from 

taking their dependents with them, it is considered advisable to include the 
following queries in the submission: 

(a) Will officers with dependents, ordered to shore duty on an Asiatic 

Station, whose dependents are prohibited by administrative orders from ac- 

companying the officers, be entitled to rental allowance while occupying gov- 
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ernment quarters? If so, during what period will this allowance be payable? 

(b) Will enlisted men of the first three pay grades ordered to shore duty 
on an Asiatic Station, whose dependents are prohibited by administrative orders 
from accompanying the man, be entitled to the money allowance for quarters 
for dependents as authorized in the act of October 17, 1940, even though quar- 
ters would be available at such station for the dependents? If so, during what 
period will this allowance be payable? 


Section 6 of the act of June 10, 1922, as amended by section 2 of 
the act of May 31, 1924, 43 Stat. 250, 251, provides, in pertinent part, 
as follows: 


Except as otherwise provided in the fourth paragraph of this section, each 
commissioned officer below the grade of brigadier general or its equivalent, 
in any of the services mentioned in the title of this act, while either on active 
duty or entitled to active duty pay shall be entitled at all times to a money 
allowance for — of quarters. * * 

aa * * * + + 


No rental ee shall accrue to an officer, having no dependents, while 
he is on field or sea duty, nor while an officer with or without dependents is 
assigned as quarters at his permanent station the number of rooms provided 
by law for an officer of his rank or a less number of rooms in any particular 
case wherein, in the judgment of competent superior authority of the service 
concerned, a less number of rooms would be adequate for the occupancy of 
the officer and his dependents. 

Regulations in execution of the provisions of this section in peace and in 
war shall be made by the President and shall, whenever practicable in his 
judgment, be uniform for all of the services concerned, including adjunct forces 
thereof. 


Executive Order No. 4063, dated August 13, 1924, issued under 


authority of the act of May 31, 1924, provided, in pertinent part: 


(e) The term “permanent station” as used in this Act shall be construed 
to mean the place on shore where an officer is assigned to duty, or the home 
yard or the home port of a vessel on board which an officer is required to 
perform duty, under orders in each case which do not in terms provide for the 
termination thereof; and any station on shore or any receiving ship where 
an officer in fact occupies with his dependents public quarters assigned to him 
without charge shall also be deemed during such occupancy to be his permanent 
station within the meaning of this act. 

(f) The term “competent superior authority” shall be construed to mean the 
officer required by regulations of the Department concerned to assign public 
quarters. 

* * » * * * 7 
II. Assignment of quarters.—* * * 
* + a * > * - 


(b) Every officer permanently stationed at a post, yard or station. where 
public quarters are available, will be assigned thereat as quarters the number 
of rooms prescribed by law for an officer of his rank, or a less number of rooms 
determined by competent superior authority, in accordance with regulations 
of the Department concerned, to be adequate in the particular case for the 
occupancy of the officer and his dependents, if any; which regulations shall 
provide among other things that quarters voluntarily occupied by an officer 
with his dependents shall be conclusively presumed to be adequate and shall 
be assigned accordingly: Provided, That this regulation shall not be construed 
as prohibiting the assignment as quarters to an officer of a dwelling having a 
number of rooms greater than that provided by law for an officer of his rank 
where the arrangement of rooms is such that separation into smaller quarters 
is impracticable. 

a * * * * * = 

III. Payments—* * * 

* - * ~ * * * 

(c) No officer shall be paid a rental allowance for any period during which 

he is assigned as quarters at his permanent station the number of rooms pro 
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vided by law for an officer of his rank, or a less number of rooms which have 
been determined in accordance with these regulations to be adequate in the 
particular case. 


It is the understanding of this office that directions were issued by 
the Secretary of the Navy on September 30, 1940, for the return to 
the United States of the dependents of Navy and Marine Corps per- 
sonnel then on duty on the Asiatic station excepting the islands of 
Guam and Samoa. It is understood further that following these 
directions mandatory orders were issued which required the vacating 
of public quarters then being occupied by the dependents of officers 
and enlisted men and that the personnel concerned had no choice or 
election in the matter. It is further understood that such personnel 
ordered to the Asiatic station subsequent to the evacuation order, or 
who may be so ordered, under existing conditions, are, and will be, 
prohibited from taking their dependents with them so long as existing 
conditions continue. In view of the present situation, the action of 
the Secretary of the Navy in this respect is not properly open to ques- 
tion. There has been recognized the right of the Navy Department to 
refuse transportation for dependents of officers assigned to particular 
stations when it has been determined that conditions of a military 
character justify such refusal, Culp v. United States, 76 Ct. Cls, 507. 
It is understood that, as to officers, the matter refers primarily to cases 
where an officer on shore duty on the Asiatic station has been assigned 
public quarters for himself and his dependents, that the dependents 
have now been evacuated, but the officer continues to occupy the quar- 
ters; that, as to officers assigned to shore duty on the Asiatic station 
who have not been permitted to take their dependents to the Asiatic 
station, they will occupy public quarters which are adequate for them- 
selves and their dependents; and that, as to enlisted men, some public 
quarters for petty officers and their dependents are available and have 
been or would be assigned and occupied as in the case of officers above. 
The question therefore is in fact whether where the dependents have 
been evacuated from the station of the officer, or they are prohibited 
from proceeding to the station of the officer, the public quarters there 
existing and which have been, or in ordinary circumstances would be, 
assigned are properly required to be assigned for the occupancy of 
the officer or enlisted man as though accompanied by his dependents. 

The military situation now and for some time existing on the 
Asiatic station, in the judgment of the Secretary of the Navy, having 
required the removal of dependents of naval personnel therefrom, it 
appears evident that there are no public quarters on the Asiatic station 
(with the exceptions as made by the Secretary of the Navy) now avail- 
able for assignment to an officer for the occupancy of himself and his 
dependents. Therefore, if the existing assignments should be discon- 
tinued as of the date of vacation of the quarters by the dependents of 
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the officer pursuant to the instructions of the Navy Department sub- 
sequent to September 30, 1940; or if, where assignments of public 
quarters have been made to officers thereafter assigned to shore duty 
on the Asiatic station, such assignment of quarters be terminated as 
of the date made if such quarters were not occupied by the officer’s 
dependents—this to apply, of course, only where directions have been 
issued for the evacuation of dependents—the first part of question 
(a) propounded by the Chief of the Bureau of Navigation is answered 
in the affirmative. The second part of the same question, subject to the 
above conditions, is answered by saying that rental allowance would 
accrue from the date that the dependents of the officer were necessarily 
required to vacate the quarters subsequent to September 30, 1940. 

As to question (b) of the Chief of the Bureau of Navigation, it 
has been held that enlisted men of the Navy and Marine Corps are 
entitled to the same benefits as enlisted men of the first three grades 
of the Army as provided by the act of October 17, 1940, Public No. 
872, 54 Stat. 1205, and the Executive order issued pursuant thereto, 
decision B-15346 dated March 17 (20 Comp. Gen. 522) and April 15, 
1941. Accordingly, enlisted men of the Navy and Marine Corps of 
the grades indicated, with dependents, would be entitled, subject to 
the above conditions, to the money allowance for quarters for their 
dependents, other conditions being met and if not entitled to the non- 
travel money allowance in their own right. The first part of question 
(5) is answered in the affirmative, subject to the above conditions. 
The second part of the same question is answered that the money allow- 
ance for quarters for the dependents of enlisted men would accrue 
from the date that the dependents were necessarily required to vacate 
the quarters from and subsequent to October 17, 1940. 

Question (a) of the Chief of the Bureau of Supplies and Accounts 
is answered by saying that if the dependents of the officer are not 
permitted to accompany him so as to occupy public quarters at his 
station or elsewhere, he is entitled to rental allowance provided for 
an officer with dependents, such rental allowance to accrue from the 
date of arrival at the shore station on the Asiatic station and report- 
ing for duty if subsequent to September 30, 1940, if his dependents 
have not in fact occupied public quarters assigned to him ati his 
station subsequent to that date. 

Question (6) of the Chief of the Bureau of Supplies and Accounts 
is answered in the affirmative, other conditions being met, the allow- 
ance to be payable from the date of arrival at his assigned station on 
the Asiatic station, if subsequent to October 16, 1940, and public 
quarters were not in fact occupied by the dependents subsequent to 
that date. 
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PAY—LONGEVITY—SERVICE CREDITS—ENLISTMENT IN THE ARMY 
AFTER PRIOR MARINE CORPS SERVICE 


An enlisted man serving in his first enlistment in the Army after prior service in 
the Marine Corps may count his Marine Corps service in computing pay 
under section 12 (a) of the act of September 16, 1940, which limits the 
monthly base pay of enlisted men with less than 4 months’ service during 
their first enlistment and provides for increase in base pay for length of 
service. 


Assistant Comptroller General Elliott to Lt. Col. Charles Lewis, U. S. Army, 
May 2, 1941: 

There has been received, by reference from the Chief of Finance, 
your letter of March 6, 1941, transmitting for decision whether pay- 
ment thereof is authorized, a voucher stated for $54.40 in favor of 
Max W. Craig, representing the difference between pay of a sergeant, 
United States Army, with over 12 years’ service, and pay received 
for the period January 29 to February 28, 1941. 

It appears from the voucher and accompanying papers that Max W. 
Craig enlisted in the Army January 29, 1941, a private, and was 
appointed a sergeant effective February 8, 1941, per Special Orders 
84, Headquarters Eighth Corps Area, of the same date. It is stated 
that the soldier had 12 years’ prior service in the United States 


Marine Corps and that he was last discharged therefrom September 
9, 1940, as sergeant. 

Section 12 (a) of the act of September 16, 1940, Public No. 783, 54 
Stat. 895, provides, in pertinent part: 


The monthly base pay of enlisted men of the Army and the Marine Corps 
shall be as follows: Enlisted men of the first grade, $126; enlisted men of the 
second grade, $84; enlisted men of the third grade, $72; enlisted men of the 
fourth grade, $60; enlisted men of the fifth grade, $54; enlisted men of the 
sixth grade, $36; enlisted men of the seventh grade, $30; except that the 
monthly base pay of enlisted men with less than four months’ service during 
their first enlistment period and of enlisted men of the seventh grade whose 
inefficiency or other unfitness has been determined under regulations prescribed 
by the Secretary of War, and the Secretary of the Navy, respectively, shall 
be $21. The pay for specialists’ ratings, which shall be in addition to monthly 
base pay, shall be as follows: First class, $30; second class $25; third class, 
$20; fourth class, $15; fifth class, $6; sixth class, $3. Enlisted men of the 
Army and Marine Corps shall receive, as a permanent addition to their pay, 
an increase of 10 per centum of their base pay and pay for specialists’ ratings 
upon completion of the first four years of service, and an additional increase 
of 5 per centum of such base pay and pay for specialists for each four years 
of service thereafter, but the total of such increases shall not exceed 25 per 
centum. * * * 


Specifically section 12 (a) of the act of September 16, 1940, is 
applicable to enlisted men of the Army and Marine Corps and the 
exception which limits the monthly base pay to $21 per month during 
the first 4 months of the first enlistment period was not intended 
to exclude in the computation thereof service in one of the two serv- 
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ices which by existing law or by assimilation was held to be equiva- 
lent to service in the other. Enlisted men of the Army in computing 
increase of pay for length of service are entitled to count prior 
service in the Marine Corps and enlisted men of the Marine Corps 
are entitled to count prior service in the Army for the same purpose, 
and while such prior service may not legally be counted under special 
statutes providing a bonus or gratuity for reenlistment, that is, an 
enlistment following an enlistment in the same service, 2 Comp. Gen. 
162, it was held (prior to the Army reorganization act of June 4, 1920, 
41 Stat. 761, section 4 (b) abolishing continuous service pay), that 
a man who enlists in the Army within 3 months after his honorable 
discharge from 4 years of continuous service as a private in the 
Marine Corps, under an enlistment in the Army made on or after 
November 1, 1916, takes up on such enlistment in the Army the 
thread of his second enlistment period with 1 year served therein 
and was entitled under the act of May 11, 1908, 35 Stat. 109, to 3 
months’ extra pay at the rate he was entitled to receive at the time 
he completed 3 years’ service in the Marine Corps; that so far as 
continuous service pay and the 3 months’ extra pay for the first 
enlistment are concerned, he should be treated in the same manner 
as if his prior service had been in the Army. 26 Comp. Dec. 729, 
731. A soldier who enlisted in the Marine Corps within 3 months 
after his discharge from the Army was entitled to count his service 
in the Army for computing his increased pay for length of service 
under sections 1282 and 1284 of the Revised Statutes as though said 
prior service had been rendered in the Marine Corps. 5 Comp. Dec. 
366. To the same general effect are 7 Comp. Dec. 193; 13 id. 72; 18 
id. 85, 714. 

The normal base pay of the seventh grade for enlisted men of the 
Army and Marine Corps is fixed by section 12 (a) of the act of 
September 16, 1940, at $30 per month and the provision fixing the 
$21 per month rate for the first 4 months during the first enlistment 
period does not exclude prior service which previously had been inter- 
changeable for purposes of continuous service pay. It seems to follow 
logically that if prior service in the Marine Corps was authorized to 
be counted for continuous service upon enlistment in the Army, the 
identical service is not to be excluded in the computation of pay under 
section 12 (a) of a person enlisting in the Army after prior service 
in the Marine Corps, in the absence of a clear, definite, and specific 
provision of law to that effect. You are authorized to pay the 
voucher, which is returned herewith, if otherwise correct. 
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COMPENSATION—ALLOWANCES IN KIND—CIVILIAN EMPLOYEE OC- 
CUPYING QUARTERS FURNISHED FATHER AS ARMY OFFICER 


The occupation by civilian employees of public quarters assigned to their fathers 
as Army officers under the act of March 2, 1907, does not constitute the 
furnishing of quarters to civilian employees by the War Department within 
contemplation of section 3, act of March 5, 1928, and no deductions are 
required from the compensation of the employees for the value of the quarters 
if such occupancy is not the alternative of occupying other quarters incident 
to their status as civilian employees. 


Assistant Comptroller General Elliott to the Secretary of War, May 2, 1941: 
There has been received your letter of April 4, 1941, as follows: 


It appears that certain classified field employees of the Quartermaster General’s 
Department, serving at Headquarters Puerto Rican Department, are unmarried 
daughters of Army officers on duty at Headquarters Puerto Rican Department. 
The employees concerned are living with their parents in public quarters fur- 
nished their fathers as Army officers. 

The question has arisen whether appropriate deductions should be made from 
the compensation of these employees for the value to them of the public quarters 
they occupy. The employees concerned have not been assigned quarters and 
their appointments have not been made in classifications for which an allowance 
for quarters is authorized. 

Inclosed herewith are the vouchers presented for payment to the Finance 
Officer, United States Army, Puerto Rican Department, San Juan, Puerto Rico, 
in a specific case involving the question raised in this connection. Advance 
decision is requested. 


Section 3 of the act of March 5, 1928, 45 Stat. 193, provides: 


The head of an executive department or independent establishment, where, 
in his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household equip- 
ment, subsistence, and laundry service; and appropriations for the fiscal year 
1929 and thereafter of the character heretofore used for such purposes are 
hereby made available therefor: Provided, That the reasonable value of such 
allowances shall be determined and considered as part of the compensation in 
fixing the salary rate of such civilians. 

The voucher presented covers a proposed refund of $7.50 each to 
three employees of the Quartermaster Corps, Puerto Rican Depart- 
ment, in grade CAF-3, $1,620 per annum, deducted for the period 
December 1 to December 15, 1940, on voucher No. 867 of the December, 
1940, accounts of Maj. C. T. Gunn, Finance Department, United 
States Army, the evaluation apparently having been computed in ac- 
cordance with the table contained in paragraph 2 (b) of AR-35-3840, 
promulgated in accordance with section 3 of the act of March 5, 1928, 
supra. The table of evaluation refered to is preceded by a paragraph 
in part as follows: 

Quarters— * * * The following evaluations will be given houses or 
apartments furnished as quarters to employees of the field services of the War 
Department whose cash rates of compensation fall within the range indicated: 

The application of the act of March 5, 1928, and the regulations 
issued pursuant thereto to cases such as are here presented, is to be 
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considered in the light of the statutory provisions and regulations gov- 
erning the assignment of quarters, or the payment of rental allowance 
in lieu thereof, to officers of the Army. The act of March 2, 1907, 34 
Stat. 1168, provides that at all posts and stations where there are pub- 
lic quarters belonging to the United States, officers may be furnished 
with quarters in kind in such public quarters and not elsewhere, by 
the Quartermaster’s Department assigning to the officers of each grade 
the number of rooms therein specified; and section 6 of the act of 
June 10, 1922, as amended by the act of May 31, 1924, 43 Stat. 251, 
provides for the payment of a money allowance at all times for the 
rental of quarters at the rate of $20 per month per room for the num- 
ber of rooms based upon the pay period of the officer, except that— 


No rental allowance shall accrue to an officer, having no dependents, while 
he is on field or sea duty, nor while an officer with or without dependents is 
assigned as quarters at his permanent station the number of rooms provided 
by law for an officer of his rank or a less number of rooms in any particular 
case wherein, in the judgment of competent superior authority of the service 
concerned, a less number of rooms would be adequate for the occupancy of the 
officer and his dependents. 


If public quarters had not been furnished for the Army officers 
here involved they would have been entitled to rental allowance, as 
provided by the act of June 10, 1922, as amended, and upon the hire 
or rental of private quarters by the officers concerned, there would 
appear to be no question that the permissive occupancy of a part of 
such quarters by their daughters would not be equivalent to a furnish- 
ing by the War Department of quarters to civil employees of the field 
services within the meaning of the act of March 5, 1928, and Army 
regulations. Since the payment of a rental allowance under the act 
of June 10, 1922, is merely a substitute for public quarters not fur- 
nished, the same rule applies, in the absence of War Department 
regulations otherwise, as to the use of public quarters assigned to 
Army officers where the daughters of the officer are permitted to occupy 
a part of said public quarters. It appears obvious that the assign- 
ment of quarters to an officer, or the payment to him of a money al- 
lowance in lieu thereof, under the law referred to, has no proper 
relation to or connection with the furnishing of quarters to civilian 
employees of the field services of the War Department under the act 
of March 5, 1928, or the Army regulations referred to. The respec- 
tive statutory provisions and regulations are so different that their 
common application appears to be not reasonably warranted. Ac- 
cordingly, within contemplation of section 3 of the act of March 5, 
1928, and the pertinent provisions of the Army regulation, the occupa- 
tion by the civilian employees concerned of public quarters legally 
assigned to their fathers who are Army officers, under the provisions of 
the act of March 2, 1907, does not prima facie constitute the fur- 
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nishing of quarters to civilian employees by the War Department; and 
if such occupancy was not the alternative of occupying other quarters 
made available to them by the War Department incident to their 
status as such employees, there is no proper basis for the deductions 
therefor from their statutory compensation. Payment on the voucher, 
which is returned herewith, is authorized, if otherwise correct. 


(B-16388) 


COMPENSATION—OVERTIME—FEDERAL COMMUNICATIONS 
COMMISSION EMPLOYEES 


The appropriation “Salaries and Expenses,” Federal Communicatio:: Commis- 
sion, made by the Independent Offices Appropriation Act, 1941, .s available 
for payment of the overtime compensation subsequently aut!iorized by the 
act of March 23, 1941. As to what constitutes overtime services under a 
similar statute, see 10 Comp. Gen. 487, and decision of the Court of Claims 
in the case of Myers et alia vy. The United States, decided January 6, 1941: 


Comptroller General Warren to the Chairman, Federal Communications Com- 
mission, May 2, 1941: 


I have your letter of April 22, 1941, as follows: 


The Commission desires your opinion as.to whether section 2 of the act of 
March 23, 1941 (Public, No. 20, 77th Congress, 1st session) providing for extra 
compensation for overtime by its radio inspectors in the field, permits the 
Commission to use funds given it by the Independent Offices Appropriation Act, 
1941, for salaries and expenses, for the purpose of paying such extra compensation. 

The Independent Offices Appropriation Act, 1941, authorizes the. expenditure 
of certain sums for the payment of salaries and expenses of Commission em- 
ployees in performing statutory duties. However, no appropriation is made 
therein for overtime services. 

Section 2 of the act of March 23, 1941, granting radio inspectors in the field 
extra compensation for overtime services, provides in part: 

“* * * and the payments of such extra compensation to the several em- 
ployees entitled thereto shall be made from the annual appropriations for salaries 
and expenses of the Commission: Provided further, That to the extent that 
the annual appropriations which are hereby authorized to be made from the 
general fund of the Treasury are insufficient, there are hereby authorized to 
be appropriated from the general fund of the Treasury such additional amounts 
as may be necessary to the extent that the amounts of such receipts are in 
excess of the amounts appropriated: * * *” 

In light of the language of this section, it would be appreciated if you would 
express an opinion as to whether the Commission is authorized to use the money 
appropriated for salaries and expenses by the earlier act, for payment to the 
several employees entitled to overtime compensation. 


The Independent Offices Appropriation Act, 1941, approved April 
18, 1940, 54 Stat. 118, under the heading, “Federal Communications 
Commission,” contains the following item: 

Salaries and Expenses: For seven Commissioners, and for all other authorized 
expenditures of the Federal Communications Commission in performing the 


duties imposed by the Communications Act of 1934, Seer June 19, 1934 
(48 Stat. 1064) * * * including personal services * * 


The performance of overtime work as authorized ip the act of 
March 23, 1941, Public, No. 20, 55 Stat. 46, constitutes an authorized 


405635™—41—_—-48 
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expenditure of the Federal Communications Commission in perform- 
ing the duties imposed by the Communications Act of 1934, as 
amended, and under the express terms of the appropriation act just 
quoted the funds appropriated thereby for salaries and expenses of 
the Commission for the current fiscal year are available for payment 
of overtime compensation under the terms and conditions of the act 
of April 18, 1940. Compare 10 Comp. Gen. 487 (particularly question 
and answer No. 4). 

In this connection it is deemed appropriate to invite your attention 
to the decision of this office dated April 22, 1931, 10 Comp. Gen. 487, 
relative to what constitutes overtime under the provisions of a similar 
statute; also, to the decision of the Court of Claims, No. 48671, dated 
January 6, 1941, in the case of Myers et alia v. The United States, 
reaching a conclusion different from that stated in the decision of this 
office, but which Court decision has not yet become final. 


(A~74698) 


MEDICAL TREATMENT—EMPLOYEES’ COMPENSATION COMMISSION 
BENEFICIARIES—ADDITIONAL COMPENSATION TO PUBLIC HEALTH 
SERVICE ACTING ASSISTANT SURGEON 


A person appointed by the Public Health Service as an acting assistant surgeon 
on an annual salary basis for part-time restricted duties is not a United 
States medical officer within the purview of section 9 of the Employees’ 
Compensation Act, as amended, and is not required to furnish medical 
services, not within the scope of his restricted duties, to beneficiaries under 
the act without additional compensation, and fees so received do not con- 
stitute salary within the purview of the statutory restriction against the 
receipt of double compensation or more than one salary. 17 Comp. Gen. 
847, amplified. 


Comptroller General Warren to the Federal Security Administrator, May 7, 
1941: 


Reference is made to your letter of January 25, 1941, as follows: 


The Public Health Service has been requested by the Employees’ Compensa- 
tion Commission to withhold salary payments otherwise due Acting Assistant 
Surgeon K. L. Partlow until there has been liquidated an alleged indebtedness 
of $170.75 covering payments made by the Commission to Doctor Partlow. 

There are enclosed herewith copies of correspondence as follows: 

Letter dated July 16, 1928, covering departmental approval of the appointment 
of Doctor Partlow as an acting assistant surgeon with compensation at the 
rate of $300 per annum. 

Letter dated July 18, 1928, to Doctor Partlow notifying him of his appoint- 
ment and indicating the duties which he will be required to perform. 

Letter dated January 23, 1980, notifying Acting Assistant Surgeon Kenneth 
Partlow of additional duties which he will be required to perform under his 
appointment, 

Letter dated April 12, 1982, to Doctor Partlow with respect to classification 
of his position. 

Letter dated May 28, 1936, indicating departmental approval for increase in 
compensation of Doctor Partlow from $800 per annum to $360 per annum. 

Letter dated April 22, 1940, from Doctor Partlow with respect to request 
received from the Employees’ Compensation Commission for refund. 
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Letter dated May 15, 1940, from the Public Health Service to Doctor Partlow 
in reply to his letter of April 22, 1940. 

Letter dated July 1, 1940, from the Employees’ Compensation Commission to 
the Public Health Service making inquiry as to the status of Doctor Partlow. 

Letter dated August 19, 1940, from the Public Health Service to the 
Employees’ Compensation Commission in reply to their letter of July 1, 1940. 

Letter dated November 22, 1940, from the Employees’ Compensation 
Commission to the Surgeon General, Public Health Service. 

Letter dated December 7, 1940, from the Comptroller General of the United 
States to the Chairman, Employees’ Compensation Commission. 

Letter dated December 23, 1940, from the Hmployees’ Compensation 
Commission to the Surgeon General, Public Health Service. 

The files of the Public Health Service do not disclose whether your office 
has made a definite determination that under the terms of his appointment 
Doctor Partlow is a medical officer of the United States within the meaning 
of section 9 of the Employees’ Compensation Commission Act as amended, as 
such designation is defined in 17 Comp, Gen. 847. Furthermore, in view of 
the reference to 19 Comp. Gen. 64 contained in letter of the Comptroller General 
of the United States addressed to the Employees’ Compensation Commission 
under date of December 7, 1940, the Public Health Service is uncertain whether 
it is required to withhold salary payments from Doctor Partlow until his 
alleged indebtedness to the Employees’ Compensation Commission is liquidated. 

Your consideration of these matters is requested. 


Action upon your letter was delayed pending receipt of certain 
information which had been requested by this office from the United 
States Employees’ Compensation Comniission, which information 
now has been received. 


Section 9 of the Employees’ Compensation Act of September 7, 
1916, 39 Stat. 743, as amended by section 1 of the act of June 26, 
1926, 44 Stat. 772, provides in part as follows: 


That for any injury sustained by an employee while in the performance of 
duty, whether or not disability has arisen, the United States shall furnish to 
the employee all services, appliances, and supplies prescribed or recommended 
by duly qualified physicians which, in the opinion of the commission, are likely 
to cure or to give relief or to reduce the degree or the period of disability or 
to aid in lessening the amount of the monthly compensation. Such services, 
appliances, and supplies shall be furnished by or upon the order of United States 
medical officers and hopsitals, but where this is not practicable they shall be 
furnished by or upon the order of private physicians and hospitals designated 
or approved by the commission. * * * 


In 17 Comp. Gen 847, the first decision cited in your letter, it was 
held as follows, quoting from the syllabus: 


An acting assistant surgeon of the Public Health Service whose appointment 
or contract of employment does not limit the service to be furnished, whether 
for full time or for part time, and whose compensation is fixed on an annual, 
monthly, or daily basis, is a medical officer of the United States within the 
meaning of section 9 of the Hmployees’ Compensation Act, as amended by sec- 
tion 1 of the act of June 26, 1926, 44 Stat. 772, while entitled to pay as an 
acting assistant surgeon, and is not entitled to additional compensation for 
medical treatment furnished beneficiaries under this act, but, if the appoint- 
ment or contract of employment limits the service to be performed and provides 
for compensation on a fee basis, he is not a medical officer within the meaning 
of the said act, as amended. 15 Comp. Gen. 1007, amplified. 


More particularly, the decision, at page 850, held as follows: 
* * * the controlling factor in determining whether acting assistant sur- 


geons of the Public Health Service are or are not “medical officers of the 
United States” within the meaning of the Employees’ Compensation Act and 
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required to furnish medical treatment free of charge to the beneficiaries of 
said act, is not whether the words “part time” do or do not appear in the 
appointments or contracts of employment, but whether the terms of the ap- 
pointment or contract specifically so limit the service to be furnished as results 
in their not being medical officers of the United States within the meaning of 
the quoted section 9 of the Employees’ Compensation Act. 

If the appointment or contract of employment of an acting assistant surgeon 
of the Public Health Service does not limit the service to be furnished, whether 
for full time or for part time, and the compensation is fixed on an annual, 
monthly or daily basis, he is to be regarded as a medical officer of the United 
States within the meaning of section 9 of the Employees’ Compensation Act, 
as amended, while entitled to pay as an acting assistant surgeon. 

If the appointment or contract of employment of an acting assistant surgeon 
of the Public Health Service limits the service to be performed and provides 
for compensation on a fee basis, he is not to be regarded as a medical officer 
of the United States within the meaning of section 9 of the Employees’ Com- 
pensation Act, as amended. 


The other decision cited in your letter, namely, 19 Comp. Gen. 64, 
held, in pertinent part, as follows, quoting from page 66: 


While some of the earlier decisions of this office authorized the withholding 
of current salary payments to satisfy indebtedness of the employees to the 
United States, such procedure was required to be modified because of subsequent 
court decisions and acts of Congress. Consequently, see 16 Comip. Gen. 161; 
id. 547; 17 id. 12, and authorities therein cited. 


The decision, 17 Comp. Gen. 847, swpra, left undecided the cases 
involving persons appointed acting assistant surgeons on an annual 
salary basis for limited duties, a situation which appears to be pres- 
ent in Dr. Partlow’s case. The records now on file in this office show 
that on July 16, 1928, the Assistant Secretary of the Treasury ap- 
proved Dr. Partlow’s appointment as acting assistant surgeon, the 
notice of his appointment dated July 18, 1928, reading as follows: 


JuLy 18, 1928. 
Dr. KENNETH PARTLOW, 
c/o Surceon L. D. Fricks, 
U. 8. Public Health Service, 124 Grand Trunk Dock, Seattle, Wash. 

Sir: You are advised that your appointment as an excepted Acting Assistant 
Surgeon in the United States Public Health Service with compensation at the 
rate of $300 per annum, for duty at Olympia, Washington, has been approved, 
effective from date of entrance on duty. 

Your appointment is made with the understanding that your particular duty 
will be the examination of aliens on board vessels plying between Canadian and 
United States ports. Instructions regarding these duties will be given you 
by Surgeon L. D. Fricks of Seattle, Washington. 

The enclosed oath of office forms should be executed before a notary public or 
other officer authorized to administer oaths for general purposes and returned 
to the Bureau in duplicate together with standard forms 6. 

In compliance with sections 1 and 2 of the Act of Congress approved Decem- 
ber 11, 1926, there is enclosed herewith standard form 1041 which should be 
executed before the officer administering the oath of office and forwarded to the 
Bureau for transmittal to the Comptroller General of the United States. The 
receipted stub of this form which is returned to you by the General Accounting 
Office = be attached to your first pay voucher when same is submitted for 
payment. 

By direction of the Surgeon General. 

Respectfully, 
(Sgd.) C. C. Prerce, 
Assistant Surgeon General, 
Division of Personnel and Accounts 
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By letter of January 23, 1930, he was informed as follows: 


JANUARY 23, 1930. 


A. A. Surgeon KENNETH PARTLOW, 
U. S. Public Health Service, 
Olympia, Wash. 


(Through Senior Surgeon L. D. Fricks) 


Sir: You are hereby designated as quarantine officer for the port of Olympia, 
Washington, and are authorized to assume the functions of this position, effective 
upon the receipt of this letter. 

Under separate cover, there are being forwarded to you a supply of blank 
forms, a copy of the Quarantine Regulations, and more detailed instructions. 

You will carry on the duties enjoined above in addition to your present duty 
without increased compensation. 

Respectfully, 
(Signed) H. 8. CumMInG, 
H. 8. Cumming 
Surgeon General 


By letter dated April 12, 1932, Dr. Partlow was informed that 
pursuant to the classification act he had been allocated to a position 
in P-3 for “part-time duty” and that he would not be granted any 
annual leave. 

On June 1, 1936, the Secretary of the Treasury approved a recom- 
mendation for the promotion of Dr. Partlow, as follows: 

I have the honor to recommend the promotion of Dr. Kenneth L. Partlow, as 
Acting Assistant Surgeon on duty at the U. S. Public Health Service Relief 
Station, Olympia, Washington, from $300 per annum, part-time P-3, to $360 
per annum, part-time P-3, effective July 1, 1936. 

This recommendation is made with the understanding that Dr. Partlow will, 
in addition to his present duties, furnish all out-patient X-ray service without 
additional expense to the Government. 

By direction of the Assistant Surgeon General, Division of Personnel and 
Accounts. 

It is apparent from the foregoing that Dr. Partlow was not ap- 
pointed for unrestricted medical duties but for part-time restricted 
duties. While his duties are medical in their nature, it is not be- 
lieved that an officer appointed at such a limited salary and for such 
restricted duties should be considered a United States medical officer 
within the purview of the Employees’ Compensation Act and re- 
quired to perform unlimited medical services without additional 
compensation. Compare 26 Comp. Dec. 107; 4 Comp. Gen. 85. 

Tt appears that the amount of $170.75 which Dr. Partlow has been 
requested to refund consists of fees for particular medical services 
rendered to individual patients and, accordingly, would not constitute 
salary within the purview of the statutory restriction against the 
receipt of double compensation or more than one salary. In the cir- 
cumstances, Dr. Partlow having been appointed by the Public Health 
Service for part-time restricted duties, he is not considered a United 
States medical officer within the purview of section 9 of the act of 
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September 7, 1916, supra, and, accordingly, is not required to refund 
any portion of the amount in question. 

A copy of this decision is being furnished the United States Em- 
ployees’ Compensation Commission for its information and guidance. 


(B-7631) 


STATUTES OF LIMITATIONS—REFUNDS OF OVERPAYMENTS UNDER 
LEASES, ETC., OF PUBLIC LANDS 


The general rule of construction of a statute of limitation is that the statute 
begins to run from the time the right of action which it covers accrues; 
and that when such right depends upon the happening of an event or 
contingency, the statute does not begin to run until the happening of such 
event or contingency. 

The two-year period of limitation in the act of December 11, 1919, for filing 
claims for refunds of moneys paid to the United States under public land 
laws is applicable to refunds of “payments in excess of lawful requirements 
made * * * under any statute relating to the sale, entry, lease or 
other disposition of the public lands” authorized by the act of June 27, 
1980, amending the 1919 act. 

Where there is not involved either a rejection of application, entry or proof, 
or a patent issuance, the two-year period of limitation in the act of December 
11, 1919, as amended by the act of June 27, 1930, for filing claims for 
refunds of moneys paid to the United States in connection with the dispo- 
sition of public lands, begins to run from the date the excess amount is 
paid because of error of the claimant or administrative office, or from the 
date of the happening of the event or contingency which caused an originally 
proper payment to become in excess of that required by law. 


Comptroller General Warren to the Secretary of the Interior, May 7, 1941: 


There has been considered your letter of November 29, 1940, in 
pertinent part, as follows: 


Reference is made to a departmental letter of December 14, 1939, and to 
the Acting Comptroller General’s response of January 20 wherein it was 
stated that repayments of fees collected in connection with licenses issued 
under the Taylor Grazing Act of June 28, 1934 (48 Stat. 1269), as amended, 
in excess of lawful requirements, are subject to the 2-year limitation of the 
act of December 11, 1919 (41 Stat. 366). 

Soon after the receipt of the Acting Comptroller General’s letter, the Acting 
Director of the Grazing Service addressed an inquiry to this Department 
wherein, after first referring to the ruling in the letter of January 20 he asked 
to be advised of the point of time at which the 2-year period would start to 
run. 

While the specific inquiry contained in the Department’s letter of December 
14, 1939, supra, referred only to repayments of grazing fees, the matter is 
also of importance in connection with repayments of moneys received under 
other laws, especially the mineral leasing law of February 25, 1920 (41 Stat. 
437), as amended. 

The provisions of law which are involved in this discussion are to be found 
in the act of December 11, 1919, supra, as extended in scope by the act of 
June 27, 1930 (46 Stat. 822). For convenience, the applicable parts of the 
former act and the entire text of the latter are here quoted: 

Act of December 11, 1919: 

“Sec. 1. That where purchase moneys and commissions paid under any 
public land law have been or shall hereafter be covered into the Treasury of 
the United States under any application to make any filing, location, selection, 
entry, or proof, such purchase moneys and commissions shall be repaid to the 
persons who made such application, entry, or proof, or to his legal representa- 
tives, in all cases where such application, entry, or proof has been or shall here- 
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after be rejected, and neither such applicant nor his legal representatives shall 
have been guilty of any fraud or attempted fraud in connection with such 
application: Provided, That such person or his legal representatives shall file 
a request for the repayment of such purchase moneys and commissions within 
two years from the rejection of such application, entry, or proof, or within 
two years from the passage of this Act as to such applications, proofs, or 
entries, as have been heretofore rejected. 

“Sec. 2. That in all cases where it shall appear to the satisfaction of the 
Secretary of the Interior that any person has heretofore or shall hereafter make 
any payments to the United States under the public land laws in excess of the 
amount he was lawfully required to pay under such laws, such excess shall be 
repair to such person or to his legal representatives: Provided, That such 
person or his legal representatives shall file a request for the repayment of 
such excess within two years after the patent has issued for the land embraced 
in such payment, or within two years from the passage of this Act as to such 
excess payments as have heretofore been made. 

“Sro. 4. That the Secretary of the Interior is hereby authorized to make 
such rules and regulations as may be necessary and proper for the purpose of 
carrying the provisions of this Act into full force and effect.” 

(Section 3 of the act has no bearing on the matter at hand.) 

Act of June 27, 1930: 

“That the provisions of the Act of Congress approved December 11, 1919 
(41 Stat. L. 366), entitled ‘An act to amend an Act approved March 26, 1908, 
entitled “An Act to provide for the repayment of certain commissions, excess 
payments, and purchase moneys paid under the public land laws,” is hereby 
made applicable to all payments in excess of lawful requirements made under 
the Act of Congress approved February 25, 1920 (41 Stat. L. 437), and under 
any statute relating to the sale, entry, lease, or other disposition of the 
public lands,’” 

It will be recalled that the 1930 act had for its purpose the extension of the 
provisions of the 1919 act to repayments sought under the mineral leasing 
act of February 25, 1920, supra, your office having held, in an unreported 
decision dated September 5, 1929, that the act of 1919 was applicable only to 
repayments under public land laws and not to repayments under the mineral 
leasing laws. 

It seems clear that the 1930 act is broad enough to include cases of repayments 
under the Taylor Grazing Act, supra, for it specifically includes cases arising 
under any statute relating to the sale, entry, lease, or “other disposition” of 
the public lands. While section 3 of the act provides that “* * * the issuance 
of a permit pursuant to the provisions of this Act shall not create any right, 
title, interest, or estate in or to the lands,” the issuance of grazing privileges 
upon the payment of fees has been regarded as a “disposition of the public 
lands” within the meaning of the 1980 act. However, the latter act in itself does 
not control repayments but merely enlarges the scope of the 1919 act. Accord- 
ingly, any time limitation on repayments, if to be found at all, must be found 
in the earlier act, 

An examination of the 1919 act reveals at the outset that section 1 thereof 
has no application to the matter at hand. It provides only for the repayment 
of “purchase moneys and commissions,” and grazing fees can hardly be con- 
sidered as coming within the accepted connotation of these terms. “Purchase 
moneys” are those moneys paid for the land itself in cases involving entries 
under the mining, isolated tract, town site, and other laws. “Commissions” are 
those moneys paid in connection with public land filings which go to make up 
or supplement the salaries of the registers of the local land offices, or which are 
collected in connection with filings made direct in the General Land Office. No 
— are paid in connection with the filing of applications for grazing 

censes. 

A further reason, for holding that section 1 is not applicable arises from the 
fact that it limits repayments thereunder to instances where an “application, 
entry, or proof has been or shall hereafter be rejected.” The repayments in 
grazing-fee cases do not arise from the rejection of applications, for no moneys 
are paid until an application has been considered and allowed either wholly 
or in part. Furthermore, there is nothing in the procedure which follows a 
grazing application that is analogous to an “entry” or “proof.” The moneys 
to be repaid are generally those involved under payments made through the 
mistake of the applicant or the Grazing Service. 
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‘ 


Section 2 of the 1919 act appears clearly to be broad enough to include such 
overpayments, for it provides for repayments in any case where “any person 
has heretofore or shall hereafter make any payments to the United States under 


the public land laws in excess of the amount he was lawfully required to 
* a 7.” 


Accordingly, it is under this section that repayments of moneys collected in 
excess of lawful requirements in grazing cases must be made. 

The difficulty in applying section 2, and which prompted the departmental 
letter of December 14, 1939, supra, arises in the construction of the proviso to 
the section. That provision limits the authority to make repayments to in- 
stances where application for such repayment was filed “within two years after 
the patent has issued for the land embraced in such payment.” 

Manifestly, the Congress, by the 1919 act, sought to enable persons who had 
made payments in excess of legal requirements in connection with public land 
filings to effect the return of these payments. It is also manifest that the Con- 
gress intended to limit the period within which such repayments could validly 
be sought, in order that claims therefor would not arise long after the excess 
payments had been made. However, in attempting to apply the limitation to 
cases other than those wherein the filing in question contemplates the issuance 
of a patent, serious difficulty arises. For example, no patent is contemplated 
pursuant to the issuance of a grazing license. Such a license confers only a 
privilege to graze livestock on Federal range and does not convey any right, 
title, interest, or estate in or to the lands. Thus there is no point of time which 
is analogous to the issuance of patent and thus no point of time that can serve 
as the beginning of the running of the 2-year limitation period. 

It might be argued that, in determining the date on which the 2-year period 
begins in cases involving excess payments in connection with grazing licenses, 
the date should be that on which there is a final vesting of whatever privilege 
passes by the license, such as occurs upon the issuance of patent in a case wherein 
the patent represents the ultimate act of the Department. This would mean 
that the period would start to run on the date of issuance of the license. How- 
ever, this construction of the statute, while practicable in the cases involving 
grazing licenses, which run for only one year, would not be applicable to grazing 
permits which are essentially the same as licenses but which, in some cases, 
run for 10 years. In such a case, the date of issuance of the permit could 
hardly be considered as the beginning of the limitation period, for under such 
a ruling a repayment of any excess paid after the second year of the life of 
the permit would automatically be barred. The practice of issuing grazing 
licenses is being replaced by the issuance of permits and it is anticipated that, 
in the course of a year or so, many 10-year permits will be issued, so that 
any interpretation of the act of 1919 should, if possible, be made to fit a permit 
as well as a license system. 

It may also be pointed out that a construction of section 2 to mean that the 
2-year period starts upon the issuance of whatever privilege or right is con- 
ferred pursuant to an application is equally inapplicable to leases issued under 
the mineral leasing act of February 25, 1920, supra. For example, leases for 
oil and gas issued prior to the amendment of that act by the act of August 21, 
1935 (49 Stat. 674), run for 20 years, and those issued since that amendment 
run for 5 or 10 years and so long thereafter as oil or gas is produced in paying 
quantities. Oftentimes royalty or rental payments under the leases are in 
excess of lawful requirements, and the excesses may involve substantial sums 
of money. The excess payments may be the fault of the lessees in some 
instances, but in many instances they have resulted from a miscalculation by 
the General Land Office of the amount due, or through a mistake in the deter- 
mination of the amount legally required. In these cases it would be equally 
unjust to hold that the 2-year limitation begins upon the issuance of the lease, 
for the excess payments oftentimes occur during the third or ensuing years 
of the lease. In these cases it would be convenient to hold that the 2-year 
period begins on the date the excess payment is made. However, this would 
work an injustice in cases wherein the occurrence of the excess payments could 
not have been determined by the payor, even with due diligence on his part, 
until more than two years had elapsed. Furthermore, there is no analogy 
between the date when an excess payment is made and the date on which a 
patent issues, and thus a ruling of this type would be more in the nature of 
legislation than interpretation. 

In my opinion there is a construction that can be given to section 2 which, 
though not altogether satisfactory from an administrative point of view, ap- 
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pears to be reasonable and sensible. Both at the present time and at the time 
of enactment of the 1919 act, there were collections of moneys under public 
land laws that can be separated into two general types, i. e., (1) those which 
contemplate the issuance of patents and (2) those which contemplate the con- 
ferment, by an instrument of less dignity than a patent, some privilege or 
interest in public land that is subject to enjoyment for a period limited by the 
instrument. As examples of the former, there are the homestead, mining, desert 
land, and isolated tract laws, and as an example of the latter, there are the 
potash law of October 2, 1917 (40 Stat. 297), the mineral leasing act of Feb- 
ruary 25, 1920, supra, the Taylor Grazing Act, supra, the 5-acre tract law of 
June 1, 1988 (52 Stat. 609), and other laws. 

In connection with the first type of laws, the application of the 2-year limita- 
tion is simple and practical, and will work no hardship on any payor, for in 
any case arising under such laws, any payment, excess or otherwise, will have 
been made prior to the issuance of patent, and thus at least two years from 
the time of the excess payment will be available within which to apply for a 
repayment. 

As to excess payments under the second type of laws, two constructions are 
possible. First, it would be possible to hold that the benefits of the repayment 
statute are available only in those cases which involve the issuance of a patent, 
and that makers of excess payments under the laws of the second type can 
obtain no repayments, regardless of the time within which applications therefor 
are filed. Manifestly, this construction would be unjust for it would serve to 
deprive a payor of a repayment of moneys which he may have paid in excess 
of lawful requirements through no mistake or lack of diligence on his part. 
Furthermore, it would defeat the obvious intent of Congress to insure a right 
of repayment to anyone who made payments under the public land laws in 
excess of lawful requirements. 

The second construction which is possible, and which appears to this Depart- 
ment to be the most logical and practical of application, is to hold that, as to 
eases wherein patents are contemplated, the 2-year limitation applies, but 
that in other cases, where no patent is contemplated by the applicable statute, 
repayments are authorized but that there is no limitation on the time within 
which the repayment must be sought. 

It is recognized that such a construction would leave the way open to appli- 
cations for repayments of moneys that have long since been paid. However, it 
has the advantage of being readily applicable and it would appear to be the 
most logical solution of a dilemma with which this Department is presently 
confronted. Furthermore, it appears probable that instances of applications 
for repayment of moneys long since received will be exceedingly rare. 

It is regretted that this Department’s letter of December 14, 1939, may not 
have indicated the necessity of a ruling on the applicability of the 2-year 
limitation in the act of 1919. Your early consideration of the scope of this 
provision, in the light of the views herein expressed, however, will be 
appreciated. 


As stated in the decision of January 29, 1940, 19 Comp. Gen. 668, 
since the grazing laws appear to be statutes making disposition of 
public lands within the meaning of the act of June 27, 1930, 46 Stat. 
822, any refunds for payments in excess of lawful requirements 
authorized by the 1930 act are subject to the 2-year period of limita- 
tion provided in the act of December 11, 1919, 41 Stat. 366, which 
act the act of 1930 amends and amplifies. The question you now 
present is the time or date from which the 2-year period of limitation 
begins to run not only with respect to refund cases arising under 
the grazing laws and regulations but in all cases of refunds authorized 
by the 1930 law, where the two specific conditions set forth in the 
1919 act—(1) “rejection of application, entry or proof” or (2) “patent 
has issued”—are not involved. 

It is admitted in your letter that no difficulties are experienced 
by your Department in cases where the rejection of an application 
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giving rise to a refund claim is involved or where the benefit granted 
is by the issuance of a patent but in cases where those happenings do 
not occur it is stated that complications have arisen due to the un- 
certainty of the date from which the 2-year period of limitation 
should run. 

It is a general rule of statutory construction that a statute of limi- 
tation begins to run from the time the right of action which it covers 
accrues; and that when such right depends upon the happening of 
an event or contingency, the statute does not begin to run until the 
happening of such event or contingency. State of Louisiana v. United 
States, 22 Ct. Cls. 284, 288; United States v. Lowisiana, 123 U. S. 32, 
37; United States v. Louisiana, 127 U.S. 182, 190; Austin Engineering 
Company v. United States, 88 Ct. Cls. 559, 562. 

It is noted that under the two acts involved refunds are authorized 
for “payments in excess of lawful requirements made under the act 
of Congress approved February 25, 1920 (41 Stat. L. 437) and under 
any statute relating to the sale, entry, lease or other disposition of 
the public lands.” The specific mention in this law of the act of 
1920 under which leases, licenses, and permits are authorized rather 
than the issuance of patents, as well as the mention of the word 
“lease” is significant in showing the apparent intent of the Congress 
that the provisions of the act of 1930 should apply, also, to cases 
other than those in which the issuance of patents was involved. Fur- 
thermore, I find no sound basis for the view that where the refund 
claim does not arise by reason of the rejection of an application under 
section 1 of the act of 1919 it must be considered under section 2 of 
said act. In the case of claims for refunds of overpayments under 
the grazing act and similar cases there is not involved a patent “issued 
for the land” such as in the cases specifically provided for under 
section 2 any more than there is involved a rejection of an “application, 
entry, or proof” such as in the cases specifically provided for under 
section 1. But in each of those sections the contingency designated 
from which the 2-year period should begin to run was that which 
completed the transaction on the basis of which right to refund was 
determinable. Hence, in considering cases brought within the 1919 
act by the act of 1930, it is the contingency which is equivalent in 
effect—rather than similar in description—to the contingencies desig- 
nated in the 1919 act that is controlling. 

Generally speaking, such cases may be divided broadly into two 
classes : 

(1) Those cases in which an excess payment is made by the appli- 
cant either because requested to do so by the administrative office 
or because of error on his part; and 
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(2) Those cases in which the payment when made was as required 
by law but by reason of some subsequent contingency it became in ex- 
cess of that required by law. 

As to the first class, since no subsequent action or contingency is 
required to give rise to the right to a refund—such right arising imme- 
diately when payment is made—the 2-year period of limitation begins 
to run from the date the excess amount is paid. With respect to the 
second class, since the right to refund does not arise until the happen- 
ing of whatever contingency may be involved, the 2-year period of 
limitation would begin to run from the date of such happening. 


(B-14967) 


TRANSPORTATION—AUTOMOBILE—EXCLUSIVE AVAILABILITY OF 
PURCHASE APPROPRIATION 


The fact that an appropriation for a specific purpose is included in a general 
appropriation does not deprive it of its character as an appropriation for 
the particular purpose designated, and where such specific appropriation is 
available for the expenses necessarily incident to its principal purpose, 
such incidental expenses are not to be charged to the more general 
appropriation. 

Where an act making appropriations for general expenses of a Government 
department or establishment contains an express lump-sum limitation upon 
the amount expendable for the purchase of automobiles, and makes no other 
specific provision for expenses incidental to such purchases, the costs of 
transportation of such antomobiles, whether paid to contractors as part of 
the purchase price or directly to carriers, are not to be excluded from the 
amount to be charged to the lump-sum limitation. Decisions involving 
exclusion of transportation costs in determining whether the purchase price 
of an automobile is within the statutory limits, distinguished. 


Comptroller General Warren to the Secretary of the Interior, May 7, 1941: 


Consideration has been given your letter of February 11, 1941, as 
follows: 


On August 7, 1940, the Geological Survey submitted to the Accounting and 
Bookkeeping Division of your office a request for corrections, No. 154, charging 
the Geological Survey’s limitation on the purchase and exchange of passenger- 
carrying vehicles with the cost of a suburban carryall, but excluding an amount 
of $37.00 which represented the cost of transporting the vehicle from bidder’s 
shipping point to destination. This vehicle was bought under Contract I-S—3905 
and payment was made on Mr. G. F. Allen’s voucher No. 1635781, paid April 10, 
1940, symbol 106-100. The Accounting and Bookkeeping Division increased the 
charge against the limitation to include the transportation charges of $37.00 and, 
by letter of November 6, 1940 (copy of which is attached), the Geological Survey 
protested this increase. In reply dated December 26, 1940, AB 3.5 JHT (cases 
Nos. 40842 and 83405), the Accounting and Bookkeeping Division stated, in part: 

“In charging expenditures against a lump sum limitation on purchases of 
passenger-carrying vehicles there should be applied the same rules in the matter 
of transportation expenses as in the case of purchases of other articles or com- 
modities, so that if the contract price includes transportation costs payable to 
the vendor, such costs are a part of the purchase price, and as such, are to be 
charged against the amount of the lump sum limitation. 18 Comp. Gen. 197.” 
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The decision referred to appears inapplicable to the principle under considera- 
tion. There is no question as to the availability of the appropriation concerned 
for the payment of transportation charges; the question is whether transporta- 
tion charges on a passenger-carrying vehicle from bidder’s shipping point to 
destination must be considered a part of the cost of the vehicle in making 
charges against the Geological Survey's limitation on the purchase and exchange 
of passenger-carry vehicles. 

Attention is invited to 14 Comp. Gen. 82 which stated, in part: 

“Transportation costs occasioned by a Government purchase of a motor- 
propelled passenger-carrying vehicle—that is, transportation costs involved in 
delivery thereof—are not a part of the ‘costs’ referred to in section 3 (a) of 
the act of March 15, 1934 (48 Stat. 450), quoted in the first paragraph of your 
submission.” 
and to 17 Comp. Gen. 854, which stated: 

“The rule stated in the decision of July 28, 1934, 14 Comp. Gen. 82, cited 
in your submission—that transportation costs involved in delivery of passenger- 
carrying automobiles from bidder’s shipping point to destination are not a part 
of the cost of vehicles within the meaning of the price-limiting statutes—may 
be considered as settled.” 

The decisions quoted above establish that transportation charges are not a 
part of the cost of vehicles within the meaning of the purchase limitation of 
$750.00 for individual vehicles, contained in the Treasury-Post Office appro- 
priation acts. Having in mind the desirability of establishing a uniform pro- 
cedure, it would seem appropriate to apply that rule in making charges against 
other limitations on the purchase of passenger-carrying vehicles. Accordingly, 
a decision is requested as to whether the costs of transportation from bidder’s 
shipping point to destination may be excluded in making charges against the 
limitation ($45,000 for the fiscal year 1941) on the purchase and exchange of 
passenger-carrying vehicles for the Geological Survey. 


Letter of November 6, 1940, from the Chief Clerk of the Geological 
Survey to the Chief, Accounting and Bookkeeping Division of this 
office, is in pertinent part, as follows: 


The request was submitted by this office to state a charge of $787.98 against 
the limitation on purchase and exchange of passenger-carrying vehicles on 
oaaeer of G. F. Allen’s voucher No. 1635791, paid April 10, 1940, under symbol 
106-100. 

By action taken in your office this amount was raised to $824.98 which in- 
cludes transportation charges of $37.00 on the passenger-carrying vehicle 
covered by this voucher. To sustain this increase to include transportation 
charges there is cited 18 Comp. Gen. 197. In this decision it is stated “where 
the transportation costs are payable to the vendor as part of the purchase 
price when delivered f. o. b. destination, they may be charged to the same 
appropriation as is available for the purchase of the supplies” (emphasis 
supplied), and it is assumed that this statement is the basis for the action 
taken by your office on request for corrections No. 154. 

In this connection attention is invited to the fact that the entire amount of 
the voucher in question—both vehicle and transportation charges—was charged 
against the single appropriation involved, which was available for both the 
purchase and the transportation costs, with a limitation on the amount that 
might be expended for purchase, but none on the amount that might be 
expended for transportation charges. 


Thus it appears that the contention of the Chief Clerk, Geological 
Survey, is that since the lump-sum limitation of $45,000 on the pur- 
chase of passenger-carrying automobiles is included in the general 
appropriation for the Geological Survey for the fiscal year 1941, 
transportation costs on passenger-carrying automobiles may be 
charged to the general appropriation without reference to the lump- 
sum limitation for the purchase thereof. The argument would 
appear to be not well taken. The fact that an appropriation for a 
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specific purpose is included in an appropriation of a more general 
character does not deprive it of its character as an appropriation for 
the particular purpose designated and where such specific appro- 
priation is available for the discharge of expenses necessarily inci- 
dent to its principal purpose, such incidental expenses are not 
properly to be charged to the more general appropriation. 

The Interior Department Appropriation Act, 1941, 54 Stat. 406, 

et seq., approved June 18, 1940, made appropriations for the 
Geological Survey— 
including not to exceed $45,000 for the purchase and exchange, and not to ex- 
ceed $70,000 for the hire, maintenance, repair, and operation of motor-propelled 
and horse-drawn passenger-carrying vehicles * * * ete. 
So far as appears, the appropriation act includes no other provision 
relative to the acquisition of passenger-carrying automobiles by or 
for the Geological Survey save an authorization to “exchange un- 
serviceable and worn-out passenger-carrying and freight-carrying 
vehicles as part payment for new freight-carrying vehicles” appear- 
ing in the same paragraph of the act. 

There is no question that the specific appropriation of $45,000 for 
the purchase and exchange of passenger-carrying automobiles is avail- 
able for the payment of costs of transportation necessarily incident 
to the delivery of vehicles purchased thereunder in a proper case. 
18 Comp. Gen. 197; 2 id. 263. But your submission presents the 
question whether in the purchase of passenger-carrying automobiles 
the amount paid by the contractor or the Government as transporta- 
tion costs from point of origin of bidder’s selection to destination or 
point of delivery to the Government properly may be charged against 
an appropriation other than that to which the vehicle price must be 
charged, or “whether transportation charges on a passenger-carrying 
vehicle from bidder’s shipping point to destination must be consid- 
ered a part of the cost of the vehicle in making charges against the 
Geological Survey’s limitation on the purchase and exchange of pas- 
senger-carrying vehicles.” You suggest that “Having in mind the 
desirability of establishing a uniform procedure, it would seem ap- 
propriate to apply” the rule declared in 14 Comp. Gen. 82—that 
transportation costs involved in the delivery of a passenger-carrying 
vehicle do not constitute a part of the “cost” of the vehicle within 
the purview of the price limiting statutes—“in making charges against 
other limitations on the purchase of passenger-carrying vehicles.” 

The rule laid down in 14 Comp. Gen. 82, and adhered to in later 
decisions, bore solely upon the principal questions presented in the 
submission which gave occasion for that decision which were in sub- 
stance whether the “cost” limit of $750 upon the purchase of a pas- 
senger-carrying motor-propelled vehicle imposed by the then current 
price limit statute—March 15, 1934, 48 Stat. 450, followed in sub- 
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stantially, if not identically, the same phraseology in successive sub- 
sequent similar statutes since—was inclusive or exclusive of costs 
necessarily incurred or to be incurred in transportation of such ve- 
hicles from bidder’s point of origin, factory or otherwise to destina- 
tion. In other words, the gist of your submission at that time was 
if, in determining whether a submitted bid was within the require- 
ments of the price limit statute, it was necessary to add the cost of 
transportation when a bid price for f. o. b. point of origin delivery 
was within the $750 limit or, in the alternative, whether a bid for 
destination delivery in excess of $750 per vehicle properly might be 
considered upon the basis of deduction, for evaluation purposes, of 
the actual cost of transportation paid or to be paid by the contractor. 
The decision was responsive to the queries then presented and, of 
course, involved no determination, either expressly or by implication, 
of the procedure properly to be followed in making charges as between 
appropriations. 

The subtraction of a figure equal to the amount of the necessary 
transportation cost from point of origin from a bid offering a ve- 
hicle for destination delivery, only, at a price in excess of $750 is 
authorized and permissible solely for determination as to whether 
such bid, exclusive of actual and necessary transportation cost by the 
means and method most advantageous, is within the statutory price 
limitation and so legally for consideration on any basis. There is 
no actual deduction of such amount from the purchase price quoted 
by the bidder, but the full purchase price is paid to the contractor as 
the contract price, upon the basis that a portion of the contract 
price has been or will be expended by the contractor for transporta- 
tion of the vehicle from point of origin—factory or otherwise—to 
point of delivery as a necessary item of expense and as separate 
and distinct from the base price of the vehicle. The rules for deter- 
mining the purchase or contract price of automobiles within the 
meaning of the price limitation statutory provision, under which 
transportation cost may be excluded, have no direct bearing on the 
question of the amount to be charged against the lump-sum limita- 
tion on the total amount available under a particular appropriation 
for the purchase of automobiles. In charging expenditures against 
such a limitation on automobile purchases there are for application 
the same rules as in the case of purchases of other commodities, and 
if the contract price includes transportation costs such costs are a 
part of the purchase price and as such are to be charged against 
the amount of the lump-sum limitation, and, to that extent, the rule 
stated in the decision 18 Comp. Gen. 197 applies. 

Where a general appropriation act making appropriations of di- 
vers sums for sundry purposes or activities of a department, estab- 
lishment, or agency of the Government places an express lump-sum 
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limitation upon the amount expendable for the purchase of automo- 
biles, and makes no other specific provision for payment of expenses 
necessarily or ordinarily incidental to such purchase—such as cost of 
transportation here under consideration—such limitation would ap- 
pear to operate as effectively to require and limit charging such 
incidental costs against the lump-sum limitation, as if the amount 
included in such limitation stood alone as a special appropriation for 
the purchase and exchange of automobiles, entirely separate and 
distinct from the general appropriation, particularly where, as ap- 
pears to be the case here, the general appropriation makes no express 
allocation for payment of transportation costs on automobiles or 
otherwise. See in this connection decision B-9240, May 2, 1940, to 
you, in which there was restated the established rule that a specific 
appropriation for a particular object or class of supplies precludes 
the ‘use of a more general appropriation therefor, even though the 
general appropriation might have been available for such use in the 
absence of the specific appropriation, citing 19 Comp. Gen. 167; id. 
638 ; 18 id. 197; id. 1013; 7 id. 400. 

Accordingly, replying to the request for decision in the final sen- 
tence of your letter, you are informed that the costs of transporta- 
tion from bidder’s shipping point to destination may not be excluded 
in making charges against the current lump-sum limitation on the 
purchase and exchange of passenger-carrying vehicles for the Geo- 
logical Survey. And, in the absence of specific authority otherwise 
in a general appropriation act, this is equally true whether such trans- 
portation charges are paid to the contractor as part of the contract 
price, or paid by the Government to a carrier as transportation costs 
necessarily incidental to the purchase and delivery of the vehicle 
or vehicles. 


(B-15637) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—MATERIALS FOR 
USE ON THE PANAMA CANAL THIRD LOCKS PROJECT 


Material for use on the Panama Canal Third Locks Project authorized by the 
act of August 11, 1939, is “military or naval property * * * moving 
for military or naval and not for civil use” within the meaning of section 
821 of the Transportation Act of 1940, to be so designated on the bills 
of lading, and charges for its transportation are subject to deduction for 
land grant where available. 


— General Warren to the Chief of Office, The Panama Canal, May 7, 


Further reference is made to your letter of March 19, 1941, as 
follows: 
In order to ascertain the costs of transportation of property and supplies 


in advance of actual movements thereof, in connection with award of procure- 
ment contracts, it is necessary for the Panama Canal to have certain informa- 
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tion pertaining to the construction and application of the proyisions of section 
821, part II, title 3, of the Transportation Act of 1940 (Public, No. 785, ap- 
proved September 18, 1940). 

This section, entitled Government to pay full rates, prescribes new measures 
of distinction in the applicability of land-grant deductions; that is, the character 
and use of property and supplies, whether military or civil. The pertinent 
portions of section (a) read as follows: 

“Notwithstanding any other provision of law, but subject to the provision of 
section 1 (7) and (22) of the Interstate Commerce Act as amended, the full 
applicable commercial rates, fares or charges shall be paid for transportation 
by any common carrier subject to such act of any persons or property of the 
United States, or on its behalf, except that foregoing provision shall not apply 
to the transportation of military or naval property ot the United States moving 
for military or naval and not for civil use * 

Specifically, the question under consideration is “aaa or not cement for 
use in the third locks project of the Panama Canal is military property moving 
for military use and can move by railroad under the benefits, if any, of the 
Land-Grant Act; but the question is applicable to any other materials for use 
in this project. The act approved August 11, 1939 (53 Stat. 1409), provides ‘That 
the improvement and enlargement of the capacity of the Panama Canal in the 
interests of defense * * * is hereby authorized * * 

The Panama Canal believes that under the above inate authorization 
materials purchased by the Government for use in the construction of the third 
locks project should be considered to be military property moving for military 
use. This belief is supported by the decision of the Assistant Comptroller 
General, B-13422, dated November 25, 1940, pertaining to this same general 
question, wherein the Assistant Comptroller General concluded that property 
owned by Reserve Officers’ Training Corps, Citizens’ Military Training Camps, 
National Guard, and Selective Service System could obtain the benefits of the 
land-grant provisions. This decision states: 

“In arriving at the conclusions indicated above, consideration has necessarily 
been limited to the general purpose of the activities mentioned as discernible 
primarily from the language of the statutes creating or providing for such 
activities.” 

Your decision at an early date is requested since invitations for bids on a 
large quantity of material are now being prepared. 


Under the provisions of section 321 of the Transportation Act of 
1940, Public, No. 785, Seventy-sixth Congress, and in the absence of 
any reduction in charges as authorized by sections 1 (7) and 22 of the 
Interstate Commerce Act, as amended, full applicable commercial 
rates and charges are required to be paid, from and after the effective 
dates of releases filed and approved as provided in the Transportation 
Act of 1940, for the transportation, by any common carrier subject 
to the Interstate Commerce Act, of property for or on behalf of 
the United States, subject to the limitation that this provision “shall 
not apply to the transportation of military or naval property of the 
United States moving for military or naval and not for civil use.” 

Your submission presents the question whether transportation serv- 
ices procured under the circumstances and pursuant to the authority 
detailed in your letter come within the exception, or limitation, quoted 
above so as to subject the charges for such transportation to deduction 
for land grant whére the other conditions essential to such deduction 
exist. 

The act of August 11, 1939, 53 Stat. 1409, to which you make reference 
authorized— 


* * * the improvement and enlargement of the capacity of the Panama 
Canal in the interests of defense and interoceanic commerce * * substan- 


Keema aac 


~~ ee eee Oe ee oe me A 


— > 





DECISIONS OF THE COMPTROLLER GENERAL 745 


tially in accordance with the plans set forth and recommended in the report 
of the Governor of the Panama Canal, dated February 24, 1989, and published 
as House Document Numbered 210 and including such appurtenant structures, 
works, and facilities, and enlargements or improvements of existing channels, 
structures, works, and facilities as may be deemed necessary. * 


The report of the Governor of the Panama Canal, as shown in 
House Document Numbered 210, was submitted pursuant to Public 
Resolution No. 85 (74th Cong.) approved May 1, 1936, 49 Stat. 1256, 
and is in pertinent part as follows: 


PRIOR STUDIES 


2. The Canal administration has long foreseen that it would be necessary to 
increase the capacity of the Canal to meet the needs of increased commercial 
traffic by the construction of an additional system of locks. The administration 
has continuously felt the responsibility for studies of traffic trends with a 
view to predicting well in advance the time when the additional system of locks 
would be needed, and observation and studies on this important subject have 
been carried on through the years since the completion of the Canal. Until 
the year 1931, however, the results of this work were not consolidated or pub- 
lished in readily available form. 

8. In accordance with Public Resolution No. 99 (70th Cong.), approved March 
2, 1929, a survey and investigation of a proposed canal in Nicaragua was made 
* * *. In connection with that report, there was also submitted a report by 
the Governor of the Panama Canal on a project for an additional system of 
locks at the Panama Canal. * * * It will be referred to hereinafter as “the 
1981 report.” * * * As far as practicable, repetition of the discussions in 
the 1981 report has been avoided here. It does, however, seem desirable to quote 
the following: 

“* * * the capacity of the Panama Canal is limited by the capacity of 
the locks, for the channel sections are entirely adequate now to transit any 
number of ships that may be passed by the locks, and, with improvements 
under way and projected, this statement will still be true after the construction 
of a third set of locks.” 

4. In the 1931 report, the locations of the additional locks were ay to 
be immediately adjacent to and alongside the present locks, * *, No spe- 
cial provision was made for protection from air attack us sabotage. The 
cost was estimated at $140,000,000, and the time required for construction at 
about 10 years. The report concluded that this additional system of locks 
would probably be necessary about 1970, but the Interoceanic Canal Board and 
the Chief of Engineers, United States Army * * * arrived at the conclusion 
that it would be needed by 1960. * * 


* * * * * * * 


NEED FOR ADDITIONAL LOCKS FOR DEFENSE 


13. The Canal must be kept open for transit of the fleet from ocean to ocean, 
and the locks therefore must be given the maximum possible physical protection 
from vital damage. It is, of course, apparent to the casual observer that struc- 
tures such as the locks are subject to attack by sabotage or by air raids and 
that, if an additional system of locks were constructed, the chance of vital 
damage by such attacks resulting in serious closure of the Canal to traffic will 
be reduced. If, further, the additional locks were constructed in locations 
removed from the present locks, the chance of such vital damage would be 
further reduced. * * * Furthermore, closing the new locks and the bypass 
channels to all traffic except the Navy would give the highest practicable degree 
of assurance that no attack on the locks could close the Canal for more than 
a very short period of time. 

14. Thus, the provisions of the additional locks and bypass channels will in- 
crease the security of the Canal, and these additional facilities will be needed 
in any event for commercial purposes within a relatively short period of time. 

+ + > eo * a ” 
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SITUATION AFTER COMPLETION OF PROJECT 


32. If this project is authorized now it will be completed at a time when 
traffic will still be well within the capacity of the present locks during the over- 
haul period, and thus the new locks can be held for the exclusive use of the 
Navy, except possibly for occasional commercial vessels too large for the present 
locks. After a considerable period of years, the traffic may reagh the capacity 
of the present locks in the overhaul season, and thereafter, during that season, 
it will be oe, to use the new locks for commercial traffic. * * *. 

* . * * . - 


CONCLUSIONS 


39. It now seems evident that the construction of an additional system of locks 
at the Panama Canal, as contemplated for many years, would be initiated within 
the next 10 or 12 years on the basis of commercial requirements alone. Con- 
siderations of naval use and Canal defense may have an important bearing in 
fixing the time for beginning construction. * * * when the national policy 
requires an increase in canal facilities either for commercial use or for defense, 
the basis on which to proceed should be substantially in accordance with the 
bypass project described in this report. 


The report of the Governor of the Panama Canal was submitted 
to the Speaker of the House of Representatives by the Secretary of 
War under date of March 16, 1939, with a recommendation for imme- 
diate adoption of the project “in the interests of defense and of the 
future needs of interoceanic shipping.” On March 20, 1939, a bill, 
H. R. 5129, was introduced in the House proposing to authorize and 
provide for “the construction of additional facilities on the Canal 
Zone for the purposes of more adequately providing for the defense 
of the Panama Canal and for increasing its capacity for the future 
needs of interoceanic commerce,” substantially in accordance with the 
plans recommended by the Governor of the Panama Canal, in the 
report dated February 24, 1939. 

The report of the Committee on Merchant Marine and Fisheries 
upon this bill, H. R. Report No. 494, April 26, 1939, concluded : 

Based upon the need for national defense, the importance of avoiding delay, 
the contribution which new locks will make to efficient and uninterrupted 
service at the canal, the economies involved in construction, operation, and main- 
tenance, the minimum time in attaining completion, your committee is convinced 
that this work should proceed at once and urge enactment of H. R. 5129 and 


immediate appropriation of the initial sum of $15,000,000 recommended for the 
first year. 


In this report appears also the following statement as having been 


made by Commander F. L. Lowe, representing the Navy Department, 
at the hearings: 


The additional facilities, including protection, can be provided under those 
plans (developed by the Governor of the Panama Canal) at something less than 
one-third of the cost of the Nicaragua Canal. That is a very considerable item. 
But what is even more important, from the viewpoint of the Navy, it can be done 
in about 6 years, as against 12 or 15 years for the Nicaragua route. It is 
very important that an additional safe passage be provided as early as possible; 
it is equally important that the larger locks be provided, and quickly. 

The beams of our older battleships that have been modernized approach very 
closely the width of the present canal locks. They make a very tight fit. Our 
ships now building will make an even tighter fit. The question of wider locks is 
now a pressing consideration, and the trend of construction in both naval and 
merchant ships is toward larger and larger vessels. At the end of 6 years, 
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unless this trend is halted or reversed, the present locks will be too small to take 
the ships that are being completed at that time, unless, of course, we accept ships 
that are inferior in size and protection to foreign ships which they may be called 
upon to engage in battle. 


This statement is based upon the needs of national defense and on no other 
consideration. 

The report of the Senate Committee on Interoceanic Canals on, 
H. R. 5129 (Senate Rept. No. 1116, Aug. 3, 1939) adopted the report 
of the House Committee with a suggested amendment which is not 
pertinent here. It was further stated in this report: 

Your Committee on Interoceanic Canals has arrived at the conclusion that the 
construction of a third set of locks at the Panama Canal is a proposition which is 
not immediately necessary from a commercial standpoint but that which even 


now can be well justified as a matter of prudent expenditure for the Canal 
as a commercial enterprise. 

From the standpoint of national defense, it has appeared to the committee 
that the arguments of the Navy Department and the War Department for the 
additions to the Panama Canal are overwhelming irrespective of the question 
of eae we mawts construct the Nicaragua Canal. 

* * + + * 


The improv ee at Panama could be completed in time to permit the passage 
of the larger naval vessels now being authorized by Congress. * 

In the opinion of the Committee the third set of locks of the Panama Canal 
should be authorized at the present time, both from the standpoint of prudent 
provision for the future commercial operation of the Canal and from the stand- 
point of national defense without reference to the possible desirability of another 
isthmian canal. 

It is apparent, therefore, from the history of the subject legislation 
that but for the needs of national defense existing at the time of the 
passage of the act of August 11, 1939, the building of the third set of 
locks, in all probability, would not have been begun until about 1950 
or at a time approximately 10 years hence, before which apparently 
there would have been no need for them commercially. Also, the fact 
that the legislation was designed to further the ends of national 
defense, from the point of view of military preparedness, seems clearly 
established. 

On. the question of fact involved, as to the military or naval use, 
as distinguished from civil use, of the materials required for the proj- 
ect, the Secretary of War, in a letter dated April 29, 1941, has 
reported : 

* * * The project is undertaken and is being prosecuted at this time on 
account of naval requirements as a defense measure of first importance and 
therefore materials for use in the project are military property moving for 
military or naval and not for civil use. 

Accordingly, no reason appears why the transportation of material 
for use in the construction of the third set of locks is not properly to 
be considered “military or naval property of the United States moving 
for military or naval and not for civil use” within the meaning of the 
Transportation Act of 1940, to be so designated on the bills of lading, 
and the charges therefor subject to deduction for land grant if other- 
wise available. 

Your question is answered accordingly. 
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(B-15091) 
STATES—INSPECTION FEES—PAYMENT BY FEDERAL GOVERNMENT 


The rule that the property of the United States and the instrumentalities 
whereby it performs its proper governmental functions cannot be taxed by 
a State extends to the property of Indians under the control of the Federal 
Government. 

A charge by a State, or political subdivision thereof, for services rendered is 
to be distinguished, for Federal payment purposes, from a tax designed 
primarily to raise revenue. 

A fee charged under State law or regulation for services rendered in connec- 
tion with inspection of livestock is not a tax, and, while a State may not 
require compliance by the Federal Government with such a law or regu- 
lation, where it is administratively determined that such inspection is 
requisite to the administration of Federal laws relating to Indians and 
their property, and where the services of a Federal veterinarian are not 
available, payment of the inspection fee may be made from the annual 
appropriation “Support of Indians and Administration of Indian Property” 
or from the moneys in the trust fund “Indian Moneys, Proceeds of Labor, 
Agencies, Schools, etc.” 


Comptroller General Warren to the Secretary of the Interior, May 8, 1941: 


Consideration has been given your letter of February 18, 1941, as 
follows: 


In the course of administering the affairs of the Indians, it becomes neces- 
sary, in order to secure the fullest cooperation of the State governments which 
is necessary and vital to the best interests of such administration, to comply 
with certain State laws and regulations. An example of this is illustrated in 
the matter which is the subject of this letter. 

During the years 1934 to 1936 a large number of cattle, obtained by the 
Agricultural Adjustment Administration through purchases in the drought 
stricken areas, were turned over to the Indian Service by the Federal Surplus 
Relief Corporation for issue to the Indians under an agreement whereby the 
Indians would repay to the Government an animal of like quality for each 
animal issued. The cattle were insufficient in number to permit distribution 
to Indians of all reservations. A new source of credit, however, was thus 
established for the Indians which is fully understood and -appreciated by 
them, resulting in demands for such cattle throughout the Indian Service 
which far exceed the supply. It was necessary, therefore, to establish the 
policy of transferring a number of the cattle repaid each year to the less 
fortunate reservations where the need is practically all such cases State laws 
fers are necessarily interstate, and in practically all such cases State laws 
and regulations require health and brand inspection of livestock thus 
transferred. 

The health and brand inspection is very desirable from the standpoint of 
protection of the Indians in the use and enjoyment of their cattle, Today, 
many Indians are enjoying the use of their livestock, in disease-free areas 
which are so maintained by State authorities, usually in cooperation with the 
Department of Agriculture. State law enforcement officials are cooperating 
with law enforcement officers of the Indian Service in the inspection of brands 
in curbing the illegal disposal of trust or restricted livestock and the appre- 
hension of guilty parties involved. It is obvious, however, that much closer 
cooperation can be obtained if compliance with State laws and regulations is 
more closely observed, resulting in increased benefits to the Indians in the 
use and enjoyment of their livestock and to the Government in the administra- 
tion of the affairs of the Indians. It should be stated here that the assistance 
of Federal veterinarians for inspection purposes is utilized wherever possible 
but in the majority of instances where such inspection is needed, the services 
of a Federal veterinarian are not available. 

It has been held that there is no legal authority in a State to impose a tax or 
charge on the United States for the inspection of property under its control. 
(Notice of Exception dated February 8, 1940, to the accounts of G. F. Allen for 
June 1988, Fort Apache Agency, D. O. Vo. No. 19-78672; Preaudit Difference 
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Statement dated June 10, 1937, covering vouchers in favor of New Mexico Cattle 
Sanitary Board, Claims No. 422715-6; Preaudit Difference Statement dated 
June 21, 1987, covering voucher in favor of Claude Neafus, Claim No. 425025; 
Notice of Exception to accounts of G. F. Allen for August 1938, Flathead Agency, 
D. O. Vo. No. 18-10265). It appears, however, that the above was based on 
the absence of a showing that the charge or tax imposed was necessary for 
administrative p 


urposes. 

It is respectfully requested, therefore, that an opinion be rendered as to the 
applicability, in view of the foregoing, of (1) the regularly appropriated public 
fund “Support of Indians and Administration of Indian Property” and (2) 
miscellaneous revenues appropriated as “Indian Moneys, Proceeds of Labor, 
Agencies, Schools, etc., (name of agency)” by the act of May 17, 1926 (44 Stat. 
560), for the payment to States or State veterinarians of health and brand in- 
spection fees. If such funds cannot be so utilized, any suggestion, in view of 
the desirability of this matter, as to how the situation may be met will be 
appreciated. 

It is, of course, a well-established principle that the property of the 
United States and the instrumentalities whereby it performs its proper 
governmental functions cannot be taxed by a State and this rule 
extends to the property of Indians under the control of the Federal 
Government. United States v. Rickert, 188 U. S. 482; United States 
v. Pearson, 231 Fed. 270. 

However, it would appear that an inspection fee such as prescribed 
by the provisions of a State livestock brand and health law of the 
type to which you refer is, in substance, nothing more than a reasonable 
charge on the part of the State for the services rendered in connection 
with the inspection contemplated by the terms of such law or regula- 
tion; and it is clear that a charge by a State, or a political subdivision 
thereof, for services rendered is to be distinguished from a tax designed 
primarily to raise revenue. The language used by the Supreme Court 
of the United States in its opinion in the case of Packet Company v. 
Keokuk, 95 U. S. 80, seems especially appropriate in this connection. 
In that case the court, in holding that the city of Keokuk could, con- 
sistently with the Constitution of the United States, charge and col- 
lect a wharfage fee from the owners of steamboats mooring and land- 
ing at wharves constructed by the city on the banks of a navigable 
river, said, in part: 

* * * If the charge is clearly a duty, a tax, or burden, which in its essence 
is a contribution claimed for the privilege of entering the port of Keokuk, or 
remaining in it, or departing from it, imposed, as it is, by authority of the State, 
and measured by the capacity of the vessel, it is doubtless embraced by the 
constitutional prohibition of such a duty. But a charge for services rendered 
or for conveniences provided is in no sense a tax or a duty. * 

Also, see 7'ransportation Co. v. Parkersburgh, 107 U. S. 691; Sands 
v. Manistee River Improvement Company, 123 U. S. 288; 24 Comp. 
Dec. 45 ; 1 Comp. Gen. 560; 4 id. 366; 5 id. 413; 9 ad. 41. 

Hence, since a charge for services rendered by a State may not 
properly be regarded as a tax, and while a State cannot require the 
Federal Government to comply with the provisions of a State live- 
stock brand and health law or regulation, no reason is apparent why 
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a charge representing the inspection fee provided thereby should 
not be paid in a case where the services of a Federal veterinarian 
are not evailable and an inspection such as is contemplated by the law 
or regulation is made by a State veterinarian in consequence of a 
determination by your Department that the inspection is requisite in 
connection with the administration of Federal laws relating to 
Indians and their property. 

Accordingly, you are advised that when the record in any case shows 
that an inspection was made under such circumstances, payment of 
a charge representing the amount of the inspection fee properly may be 
made to a State or a State veterinarian from the annual appropria- 
tion made under the title “Support of Indians and Administration 
of Indian Property” or, in your discretion, from the moneys on 
deposit in the trust fund “Indian Moneys, Proceeds of Labor, Agen- 
cies, Schools, etc.”, belonging to the particular agency or school 
involved. 


(B-16312) 


PAY—LONGEVITY—NATIONAL GUARD WARRANT OFFICERS IN 
ACTIVE FEDERAL SERVICE 


A warrant officer of the National Guard ordered into the active service of the 
United States pursuant to Public Resolution No. 96 of August 27, 1940, 
may not count prior National Guard service while not in Federal service 
= seam purposes in computing pay under section 9 of the act of June 
0, 1922. 


Assistant Comptroller General Elliott to Maj. B. H. Graban, United States 
Army, May 8, 1941: 


There has been received, by reference from the Chief of Finance, 
your letter of April 4, 1941, transmitting for decision whether payment 
thereon is authorized, a voucher stated for $57.23 in favor of Meyer 
N. Goldman, representing longevity pay as a warrant officer of the 
121st Engineers, National Guard, for the period February 3, to March 
31, 1941. 

The voucher appears to have been computed on the difference be- 
tween the base pay of a warrant officer of the Army, as provided in 
section 9 of the act of June 10, 1922, 42 Stat. 629, 37 U. S. C. 13, 
$148 per month, and the pay of a warrant officer increased by 20 per 
centum, under the same section, as longevity pay by reason of having 
completed over 16 years’ service as a warrant officer in the National 
Guard of the District of Columbia. The Official National Guard 
Register, 1939, at page 278, indicates that Warrant Officer Goldman 
after service as an enlisted man in the Maryland and District of 
Columbia National Guard was appointed a warrant officer October 1, 
1922. 
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The 29th Division of the National Guard, including the 121st En- 
gineers, District of Columbia National Guard, of which Goldman was 
a member (headquarters and service company), was ordered into 
active military service of the United States under Executive Order 
No. 8633, dated January 14, 1941, pursuant to Public Resolution No. 
96, approved August 27, 1940, and the National Defense Act of June 
3, 1916, 39 Stat. 166, as amended. 

Section 2 of Public Resolution No. 96, 54 Stat. 859, provides: 

All National Guard, Reserve, and retired personnel ordered into active military 
service of the United States under the foregoing special authority, shall from 
the dates on which they are respectively required by such order to report for 
duty in such service, be subject to the respective laws and regulations relating 
to enlistments, reinlistments, employment, conduct, rights, and privileges, and 
discharge of such personnel in such services to the same extent in all particulars 


as if they had been ordered into such service under existing general statutory 
authorizations. 


Section 14 of the act of June 10, 1922, 37 U. S. C. 23, provides that 
warrant officers of the National Guard shall receive not more than 
four-thirtieths of the monthly base pay of their grade for the satis- 
factory performance of their appropriate duties, while section 109 
of the National Defense Act, as amended by section 3 of the act of 
June 3, 1924, 43 Stat. 364, 32 U. S. C. 143, provides: 


Under such regulations as the Secretary of War may prescribe, captains, 
lieutenants, and warrant officers belonging to organizations of the National Guard 


shall receive compensation at the rate of one-thirtieth of the monthly base pay 
prescribed for them in sections 3 and 9 of the Pay Readjustment Act of June 
10, 1922, for each regular drill or other period of instruction authorized by the 
Secretary of War, * * * 


Section 9 of the act of June 10, 1922, 42 Stat. 629, 37 U. S. C. 13, 
provides, in pertinent part: 

That commencing July 1, 1922, the monthly base pay of warrant officers * * * 
of the Army and Marine Corps shall be as follows: Warrant officers of the 
Army and Marine Corps, $148; * * * Commencing July 1, 1922, warrant 
officers of the Army and Marine Corps * * *, shall receive, as a permanent 
addition to their pay, an increase of 5 per centum of their base pay for each 


four years of service in any of the. services mentioned in the title of this Act 
not to exceed 25 percentum. * 


Under section 9 of the act of June 10, 1922, prior service in the 
National Guard by warrant officers of the regular Army is not service 
“in any of the services mentioned in the title of this act,” and in the 
absence of specific statutory provision authorizing a different basis 
for computing longevity pay, warrant officers of the National Guard 
while in the active military service of the United States are entitled 
to no greater pay than warrant officers of the Regular Army or the 
Regular Marine Corps and since these latter officers are not entitled 
to count prior service in the National Guard not in Federal service 
for purposes of longevity pay, it appears to be obvious that warrant 
officers of the National Guard also are so limited. 
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Section 3 of the act of June 10, 1922, as amended by the act of 
May 31, 1924, 37 U.S. C. 7, provides: 


That when officers of the National Guard or of the reserve forces of any 
of the services mentioned in the title of this act are authorized by law to 
receive Federal pay, those serving in grades corresponding to those of colonel, 
lieutenant colonel, major, captain, first lieutenant, and second lieutenant of 
the Army shall receive the pay of the sixth, fifth, fourth, third, second, and first 
periods, respectively. Such officers whenever entitled to Federal pay, except 
armory drill and administrative function pay, shall receive as longevity pay, 
in addition to base pay provided but not exceeding the maximum pay prescribed 
by law, an increase thereof at the per centum and time rates up to thirty years 
provided in the tenth paragraph of section 1. In computing the increase of 
pay for each period of three years’ service, such officers shall be credited with 
full time for all periods during which they have held commissions as officers 
of any of the services mentioned in the title of this act, or in the Organized 
Militia prior to July 1, 1916, or in the National Guard, or in the Naval Militia, 
or in the National Naval Volunteers, or in the Naval Reserve Force or Marine 
Corps Reserve Force, when confirmed in grade and qualified for all general 
service, with full time for all periods during which they have performed active 
duty under reserve commissions, and with one-half time for all other periods 
during which they have held reserve commissions. 


Inasmuch, however, as the benefits of this section are specifically lim- 
ited in application to officers corresponding in grades to those of col- 
onel to second lieutenant of the Army, it is clear that said provision 
is not sufficient to authorize a warrant officer of the National Guard 
to count prior National Guard service while not in Federal service 
for longevity purposes in computing pay under section 9 of the act 
of June 10, 1922, supra. See 20 Comp. Gen. 136. You are not 
authorized to pay the voucher, which is retained in this office. 


(B-15363) 


TAXES—STATE—ILLINOIS RETAILERS—INCLUSION OR EXCLUSION 
FROM BID PRICE 


Decision in 17 Comp. Gen. 863, holding that since the Illinois retailers’ occupa- 
tion tax was not “on the sales but a personal tax on the privilege of doing 
business within the State measured by the gross receipts from sales for 
delivery within the State,” there was no objection to the acceptance of 
a bid for the furnishing of supplies to the Federal Government in that 
State in which a charge equal to the amount of such tax had been included, 
affirmed. 

The advantages of the inclusion in an invitation to bid of a provision to the 
effect that the bidder consents to a reduction in the contract price in the 
amount of any State or local sales, occupational, or use taxes included 
in the price, if it is determined that such taxes are not legally applicable 
to the sale, are vague, uncertain, and difficult of evaluation. See 19 Comp. 
Gen. 1, concerning the undesirability of a somewhat similar provision in 
respect to the California State tax. 

Since there is no substantial basis for the belief that vendors of goods to the 
Government for delivery in Illinois may be exempted from the State re- 
tailers’ occupation tax, bids submitted on the basis either of excluding such 
tax or, while including the tax, of expressing willingness to deduct the 
amount thereof upon receipt of exemption certificates, should be eval- 
uated on the basis of the net price, but where bids are submitted on a tax 
inclusive basis, with no deduction to be made under any circumstances, or 
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to be made only if the tax is determined to be inapplicable, the total amount 
should be considered as the bid price. 


Comptroller General Warren to the Secretary of War, May 9, 1941: 
There has been considered your letter of March 6, 1941, as follows: 


While some recent decisions of the Supreme Court have cast doubt upon 
the doctrine of intergovernmental immunity from taxation, this Department 
has consistently taken the position that a purchase by the Government is not 
subject to a State sales, occupational, or use tax. (See Par. 7a (3), AR 5-100.) 
With the exception of the Illinois retailers’ occupation tax, the Comptroller 
General has consistently held that purchases by the Government are not sub- 
ject to State sales, occupational or use taxes, regardless of whether the tax 
is upon the seller or the buyer, whether the tax is directly upon the sale or is 
upon a “privilege” measured by receipts from sales, or whether the tax is in- 
cluded in or added to the purchase price. (18 Comp. Gen. 832; 19 Comp. Gen. 
1; 19 Comp. Gen. 822; 19 Comp. Gen. 909.) In 17 Comp. Gen. 863 the former 
acting Comptroller General held in effect that the Illinois retailers’ occupation 
tax, being a personal tax upon the “privilege” of engaging in business, was 
applicable to sales to the Government. However, this decision appears to have 
been reversed by 19 Comp. Gen. 921. 

Relying in part upon the decision in 17 Comp. Gen. 863, the Department of 
Finance of the State of Illinois has been and is taking the position that sales 
to the Government by retailers in Illinois for delivery in that State are sub- 
ject to the Illinois Retailers’ Occupation Tax Act (S. B. No. 665, Laws 1983). 
In the past the Illinois tax has not presented any serious problem to this De- 
partment, as most Government purchases in Illinois have been either for delivery 
outside the State or for delivery within a Federal area in the State. However, 
for various reasons deemed to be necessary to the expeditious building up of 
the national defense, the procurement procedure has been changed so as to 
provide in most cases for delivery f. o. b. the contractor’s plant or factory. 
Furthermore, Public No. 819, Seventy-sixth Congress, which is applicable to 
sales made after December 31, 1940, provides that no sale shall be exempt from 
a State sales tax upon the ground that the sale with respect to which such a 
tax is levied occurred in whole or in part within a Federal area, and that a 
State shall have full jurisdiction and power to levy a sales tax in any Federal 
area within such a State to the same extent as though such area were not a 
Federal area. 

The Illinois Retailers’ Occupation Tax Act provides as follows: 

“Section 2. A tax is imposed upon persons engaged in the business of selling 
tangible personal property at retail in this State at the rate of three percent 
(3% ) of the gross receipts from such sales in this State of tangible personal 
property made in the course of such business prior to July 1, 1941 and two 
percent (2%) of the gross receipts from such sales after June 30, 1941. How- 
ever, such tax is not imposed upon the privilege of engaging in any business 
in interstate commerce or otherwise, which business may not, under the Consti- 
tution and statutes of the United States, be made the subject of taxation by 
the State. (As amended by H. B. No. 93, Second Special Session, Laws 
1935-36; H. B. No. 563, Laws 1937; S. B. No. 1, Laws 19389; and S. B. No. 
304, Laws 1989.) 

“Section 1. For the purpose of this Act: ‘Sale at retail’ means any transfer 
of the ownership of, or title to, tangible personal property to the purchaser 
for use or consumption and not for resale in any form as tangible personal 
property, for a valuable consideration * * *” 

Rule No. 59 (released May 28, 1940) of the Department of Finance of the 
State of Illinois provides: 

“A sale occurs under the Retailers’ Occupation Tax Act when there has been 
either (a) the transfer of ownership of or (b) the transfer of title to tangible 
personal property by the seller to the purchaser for valuable consideration. 
The Retailers’ Occupation Tax Act in the definition of ‘sale at retail,’ in section 
1, contains its own definition of ‘sale,’ and questions of time and place of sale 
are not to be determined within the meaning of the Uniform Sales Act but 
within the meaning of the Retailers’ Occupation Tax Act * * *” 

Article 5 of the Regulations issued by the Department of Finance (effective 
April 1, 1940) provides: 
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“* * * When tangible personal property is located within the State at 
the time of sale and pursuant to and as a part of the sale does not leave the 
State, the sale is within the Retailers’ Occupatiton Tax Act, irrespective of 
where the parties to the contract to sell are located or the place where the 
contract was made or accepted or the purchase price paid. It is immaterial 
that the purchaser may, pursuant to the sale, transport the property out of 
the State or use it in the conduct of interstate commerce * 

Rule 40A recently issued by the Department of Finance sii that sellers 
having places of business on Federal areas in the State of Illinois, or who 
not having places of business on such Federal areas deliver at points on such 
Federal areas property sold to purchasers, incur tax liability under the Re- 
tailers’ Occupation Tax Act. 

In view of the attitude of the Department of Finance of the State of Illinois 
it is impracticable to obtain bids for supplies in Illinois which are exclusive 
of taxes, or to get bidders who bid tax inclusive to consent unconditionally to 
a reduction of the amount of the taxes from the contract price and the ac- 
ceptance of a tax exemption certificate. At the present time this Department 
is accepting bids which are tax inclusive where they are otherwise acceptable. 
In some cases the following provision has been included in the contract: 

“The prices quoted herein include 3 percent for sales, occupational, or use 
taxes. Bidder agrees to a deduction of this amount and will accept a tax 
exemption certificate on all shipments that are not actually subject to state 
or local sales, occupational, or use taxes.” 

Where contracts contain this stipulation it is contemplated that where the 
contractor is unwilling to accept a tax exemiption certificate in lieu of that 
part of the price represented by the tax, the contractor will be paid the full 
contract price, including tax, and the Government will assume the burden of 
obtaining a refund of the tax from the State. In all cases where the Govern- 
ment pays the tax, it will be shown as a separate item in the invoice. 

The Government may experience difficulty in obtaining a voluntary refund 
of the Illinois tax. The State may take the position that the tax was not 
assessed against the purchaser, was not owed by the purchaser, was not paid 
by the purchaser and, hence, that the Government as purchaser is not entitled 
to a refund. However, the Government would not have to rely upon the pro- 
visions of the State law pertaining to tax refunds, as it would have a practical 
means of enforcing payment of the refund by the State through the deduction 
of the amount of the claim from any Federal grants or other payments due 
the State. 

Procurement Circular No. 29, War Department 1940, provides: 

“State or local tawes.—For the furnishing of all supplies, bidder wil! indicate 
which one of the following statements is applicable to his bid: 

“(a) Prices herein do not include any State or local taxes imposed directly 
on the sale of the supplies. 

“(b) Prices herein include all State and local taxes imposed directly on the 
sale of the supplies, but consent is hereby given to the deduction of said taxes 
and the acceptance of a tax exemption certificate in lieu thereof. 

“(c) Prices herein include all State and local taxes imposed directly on the 
sale of the supplies, but no deduction of said taxes will be permitted nor will 
a tax exemption certificate be accepted in lieu thereof. 

“Whether State or local taxes charged directly on the sale of goods are 
included or are not included, the amount of such taxes should be shown in 
detail.” 

The question arises whether as a matter of policy the Government should 
place a bidder in a position where he is required to assume the burden of 
contesting the question of tax liability with State taxing officials or should 
itself assume the burden of determining whether the sale is subject to a State 
tax. 

If a bidder who does not consent unconditionally to the acceptance of a tax 
exemption certificate has his bid considered less favorably than a bidder who 
does so consent, the inevitable result will be that some bidders will bid tax 
exclusive or agree unconditionally to the acceptance of a tax exemption cer- 
tificate but will increase their bid price to cover at least a part of the risk 
of tax liability assumed by them. For example, assume that in the absence 
of a sales tax in a particular State the fair market price of an article is 
$1.00, but that there is a 3 percent sales tax in that State. If a bidder who 
bids $1.08, tax inclusive, but does not agree unconditionally to accept a tax- 
exemption certificate has his bid considered less favorably than that of a 
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bidder who bids $1.00 tax exclusive, or 1 bidder who bids $1.03 but agrees 
unconditionally to accept a tax-exemption certificate, the result will be that 
some bidders will bid $1.02 tax exclusive. If the bidder is penalized by 
reason of the fact that he does not assume the risk of being subjected to the 
tax, the inevitable result will be that the Government will have to pay a higher 
price for articles purchased. 

Answers to the following questions are requested : 

a. Is the Illinois retailers’ occupation tax legally applicable to purchases 
made by the Government from Illinois retailers for delivery within that State? 

b. If the answer to the first question is in the affirmative, how is the Illinois 
tax distinguished from State sales taxes which are held not to be legally 
applicable to Government purchases? 

c. Is there any legal objection to the inclusion in a supply contract of a 
provision to the effect that the bidder consents to a reduction in the contract 
price in the amount of any State or local sales, occupational or use taxes 
included in the price, but only if it is determined that such taxes are not 
legally applicable to the sale? 


d. Where bids are received in response to an invitation for bids for supplies, 
some bids being tax exclusive, some being tax inclusive with a consent to a 
deduction of the amount of the tax and the acceptance of a tax exemption 
certificate in lieu thereof, some being tax inclusive with a consent to a de- 
duction of the amount of such taxes and the acceptance of a tax exemption 
certificate in lieu thereof only in case it is determined that the taxes are not 
legally applicable, and some being tax inclusive with a stipulation that a tax 
exemption certificate will not be accepted in lieu of the amount of taxes in- 
cluded in the price, what is the proper method of evaluating such bids? 

It is understood from your above-quoted letter that you desire that 
further consideration be given to the decision of April 22, 1938, 17 
Comp. Gen. 863, in which this office advised the Administrator of 
Veterans’ Affairs that since the tax imposed by the Retailers’ Occupa- 
tion Tax Act of Illinois was not “on the sales but a personal tax on the 
privilege of doing business within the State measured by the gross 
receipts from sales for delivery within the State,” there was no ob- 
jection to the acceptance of a bid for the furnishing of supplies to the 
Federal Government in that State, which included a charge equal 
to the amount of such tax. 

In the decision of May 9, 1939, to the Secretary of Agriculture, 18 
Comp. Gen. 832, the Illinois retailers’ occupation tax was distinguished 
from the California tax statute then under consideration, as well as the 
Mississippi statute involved in Panhandle Oil Company v. Mississippi 
ex rel. Knox, 277 U. S. 218, and in the decision of July 1, 1939, 19 
Comp. Gen. 1, 9, it was said that— 

There appears to be no reason for any misunderstanding concerning the appli- 
eability of the provisions of the Illinois Retailers’ Occupational Tax Act in view 
of the decision 17 Comp. Gen. 863, and the decision of May 9, 1939, above referred 
to, and there is no objection to the payment of vouchers which include amounts 
equal to the tax prescribed by that law, if otherwise correct and included in and as 
a part of the bid price. 

Hence since the Illinois statute has never been regarded by this 
office as imposing a State tax “directly on the sale or use of supplies 
or equipment purchased by or for the use of the Federal Government,” 
the decision in 19 Comp. Gen. 921, to which you refer, may not be con- 
sidered as indicating any change in the views of this office with respect 
to that act. 
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It is assumed that your allusion to recent decisions of the Supreme 
Court of the United States which have affected intergovernmental im- 
munity from taxation has reference more specifically to such decisions 
as James v. Dravo Contracting Co., 302 U. 8. 134, and Silas Mason 
Co. v. Tax Commission of the State of Washington, 302 U. S. 186, 
which sustained State taxes on the gross income of Federal con- 
tractors, including such income derived within the State from the 
Government contracts; Helvering v. Gerhardt, 304 U. S. 405, which 
sustained a Federal income tax on the salaries of employees of the 
Port of New York Authority, and Graves v. New York ex rel O'Keefe, 
306 U. S. 466, sustaining a State income tax on the salary of an em- 
ployee of the Home Owners’ Loan Corporation. See, also, Heivering 
v. Mountain Producers Oil Company, 308 U. 8. 376; State Taw Com- 
mission Vv. Van Cott, 306 U.S. 511. It would appear that the court, 
in upholding the application of those taxes, in the circumstances under 
consideration, regarded the tax as being on the funds or property of 
the contractor or employee—the proceeds of his contract or employ- 
ment—rather than on the transaction or contract in which the State 
or Federal Government was a participant. 

The tax imposed by the Illinois Retailers’ Occupation Tax Act is 
applied to the vendor’s gross receipts from retail sales, and the liability 
for the tax does not accrue by reason of the consummation of a retail 
sale, but is based on receipts therefrom, in the hands of the vendor. 
Reif v. Barrett, 355 Til. 104, 188 N. E. 889. Consequently such tax 
would appear to be indistinguishable in any material respect from the 
one which was sustained by the Supreme Court of the United States 
in the Dravo case, supra; and no reasonable basis is perceived for any 
modification of the decisions of this office with respect to the said 
statute. 

With reference to question (c) submitted by you, a somewhat 
similar provision in respect to the California law was considered in 
19 Comp. Gen. 1. The advantages to be gained from the use of a pro- 
vision consenting to the reduction of the contract price by the amount 
of any sales, occupational, or use tax not actually applicable to the 
purchase, are vague, uncertain, and difficult of evaluation. Moreover, 
it would appear immaterial, so far as the Illinois retailers’ occupation 
tax is concerned, whether the bidder indicates his bid as tax inclusive 
or tax exclusive in respect to deliveries in that State so long as he 
quotes a fixed total price, the tax being upon the vendor’s receipts, and 
not upon the transaction, and therefore, no more a matter of concern 
than any other item included in the bid as an element of cost or profit. 

However, there is no objection to the consideration of bids of 
Illinois retailers for deliveries in that State whether submitted on 
(a) a tax excluded basis, (b) tax inclusive, with deduction thereof 
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upon receipt of an exemption certificate, (c) tax inclusive, with con- 
sent to a reduction in price if the tax be determined to be inapplicable, 
or (d) tax inclusive without deduction in any event; but in view of 
the absence of any substantial basis for the belief that vendors of 
goods to the Government for delivery in Illinois legally may be 
exempted from such tax, it would appear that such bids should be 
evaluated on the basis of the total possible cost to the Government, 
as shown by each bid. That is to say, if a bid be submitted on a tax 
excluded basis, it may be assumed no further charge to the Govern- 
ment will result, and that the tax, if any, will be absorbed by the 
bidder; also, if a bidder consents to the deduction from his bid price 
of the amount of the tax upon receipt of a tax exemption certificate, 
the net amount may be accepted as the bid price, on the assumption 
that the bidder takes the risk of its incidence; but if bids are sub- 
mitted on a tax inclusive basis, either conditional or absolute, as 
indicated in (c) and (d) above, the total amount thereof should be 
considered as the bid price. 


(B-15951) 


MILEAGE—ARMY RESERVE OFFICERS—TRAVEL PRIOR TO FORMAL 


ORDERS 


An Army Reserve officer may be paid mileage for travel to his first duty 
station which was performed pursuant to a telegram from the Assistant 
Secretary of War advising him that his commission was ready and re- 
questing him to report for active duty, even though the travel was prior 
to the effective date of subsequently issued formal orders and the date 
of rank stated therein. 


Assistant Comptroller General Elliott to Lt. Col. W. M. Dixon, United States 
Army, May 9, 1941: 

There has been considered your request of March 26, 1941, for 
decision whether you are authorized to make payment on a voucher 
for $42.88, transmitted therewith, in favor of Lt. Col. Conrad E. Snow, 
Signal Corps Reserve, representing mileage for travel performed 
from Rochester, N. H., to Washington, D. C., incident to the officer’s 
reporting for active duty on November 25, 1940. 

The officer was notified by telegram, dated November 16, 1940, 
from the Assistant Secretary of War, as follows: 


Your commission as lieutenant colonel is ready. Please report for active 
duty at your early convenience. 
Telegraphic reply was made by the officer to the effect that he would 
report Monday, November 25, unless needed sooner, and the Assis- 
tant Secretary of War, by letter to the officer dated November 19, 
1940, advised, “I have your telegram and shall expect you Monday, 
November 25th.” It is disclosed that the officer left Rochester, N. H., 
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November 24, 1940, and reported for active duty on November 25, 
1940, at Washington, D. C. 

Paragraph 23, Special Orders No, 282, dated November 30, 1940, 
orders the officer to active duty effective November 30, 1940, pro- 
vides he will rank from the same date, and indicates date of relief 
from duty as November 29, 1941, but on January 7, 1941, this order 
was amended to show the effective date of active duty and date of 
rank as November 25, 1940, with date of relief from duty as November 
24, 1941, and on February 27, 1941, such order _was again amended 
to include the following: 


\ 
The travel performed by Lieutenant Colonel Conrad Edwin Snow, Sig-Res.,~ 
for the purpose of entering upon active duty pursuant to telegraphic orders from 
the Assistant Secretary of War, dated November 18, 1940, is hereby confirmed 
as having been necessary in the military service. The mileage involved is 
chargeable to FD 1321 P15-0621 A 1505-01. 
Your question as stated in the last paragraph of your letter of 
March 26, is as follows: 
In view of the fact that the officer traveled from his home in Rochester, 
New Hampshire, to Washington, D. C., prior to the date of his rank and the 
effective date of his orders, and entered on active duty, the undersigned is in 


doubt as to whether mileage is due for the period claimed, and your decision 


is respectfully requested as to whether payment of the attached voucher is 
authorized. ; 


The act of June 4, 1920, 41 Stat. 776, provides that a Reserve officer 
“When on active duty * * * shall receive the same * * * al- 
lowances as an officer of the Regular Army * * * and mileage 
from his home to his first station and from his last station to his home.” 
To be entitled to mileage from an officer’s home to his first duty sta- 
tion there must be an order issued which orders him to active duty 
and the travel must be performed in compliance with the order. 17 
Comp. Gen. 321. While the telegram received by the officer from 
the Assistant Secretary of War was not in the usual form and did 
not contain the usual statements as to date of rank, etc., it never- 
theless was an order to the officer to report for active duty. That 
it was so understood by the officer is evident since he reported pur- 
suant thereto, and the same interpretation on the part of the Assist- 
ant Secretary of War is apparent from his letter dated November 
19, 1940, quoted above, wherein it is stated that the officer would be 
expected on a certain date. Although the formal amended order 
should have shown his entry on active duty on the day he commenced 
the journey and his relief from active duty (pursuant to Public 
Resolution No. 96 of August 27, 1940, 54 Stat. 858) 1 year therefrom, 
that seems to have been intended and it is accordingly concluded that 
the officer traveled pursuant to competent orders. 

Payment on the voucher, returned herewith, if otherwise correct, 


is authorized. 
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GENERAL ACCOUNTING OFFICE—ADVANCE DECISIONS—EFFECT 
ON DISBURSING OFFICER’S LIABILITY 


A disbursing officer is not protected with respect to a payment under an advance 
decision where there has been a failure in submitting the matter to state 
the facts raising a doubt as to the legality of payment and such facts are 
not apparent from the papers submitted. 


Assistant Comptroller General Elliott to Lt. Col. H. D. Ayers, United States 
Army, May 9, 1941: 

There has been received your letter of April 23, 1941, requesting 
decision whether you are authorized to pay 1st Lt. Arthur J. Max- 
well, AG-Res., United States Army, the sum of $6.80 covering mileage 
for travel stated on the voucher to have been performed April 11, 
1941, from Chicago, Ill., to Milwaukee, Wis., pursuant to paragraph 
9, Special Orders No. 77, Headquarters, Sixth Corps Area, dated 
April 2, 1941, which ordered him to extended active duty for 1 year 
effective April 10, 1941, and directed him to report to the command- 
ing officer, general dispensary, United States Army, United States 
Post Office Building, Chicago, Ill., for physical examination, and, 
if found physically qualified, to proceed to Milwaukee, Wis., and re- 
port upon arrival to the commanding officer, United States Army in- 
duction station, for duty. The home of Lt. Maxwell is shown as 7525 
East End Ave., Chicago, IIl. 

Section 37a of the National Defense Act, 41 Stat. 776, authorizes 
payment of mileage from the officer’s home to his first station, how- 
ever, the payment is authorized only for travel actually and neces- 
sarily performed pursuant to competent orders without troops. If 
he actually performed the travel directed without troops from Chi- 
cago to Milwaukee, on April 11, 1941, as shown by the voucher, no 
reason is perceived for the submission of the voucher for advance 
decision. But if such is the case and, if otherwise correct, payment 
may be made on the voucher returned herewith. It should be under- 
stood, however, that a disbursing officer is not protected in a payment 
considered in an advance decision where there has been failure to 
state the facts raising a doubt as to the legality of payment when such 
facts are not apparent from the papers submitted. 


(B-16577) 


ASSIGNMENTS OF PAYMENTS UNDER WAR DEPARTMENT 
CONTRACTS—SET-OFF PROVISIONS 


It is within the discretion of the War Department to incorporate into any con- 
tract which the War Department is authorized to make on behalf of the 
United States a provision, authorized by the Assignment of Claims Act of 
1940, whereby payments to an assignee under such a contract are exempted 
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from set-off or reduction, so that a contract entered into by the War De- 
partment for supplies or services for the Civilian Conservation Corps may 
contain such a provision. 


Comptroller General Warren to the Secretary of War, May 10, 1941: 
I have your letter of May 2, 1941, as follows: 


Reference is made to the Assignment of Claims-Act of 1940 (Public, No. 811, 
76th Congress), approved October 9, 1940, which permits the assignment of 
claims under public contracts. Section one of that act contains among others, 
the following provision: 

“Any contract entered into by the War Department or the Navy Department 
may provide that payments to an assignee of any claim arising under such 
contract shall not be subject to reduction or set-off, and if it is so provided 
in such contract, such payment shall not be subject to reduction or set-off 
for any indebtedness of the assignor to the United States arising independently 
of such contract.” 

While the Assignment of Claims Act of 1940 is considered of general appli- 
cation so far as assignments are concerned, doubt has arisen as to whether 
contracts entered into by the War Department for supplies and services for the 
Civilian Conservation Corps come within the particular provision quoted above. 

Decision is requested as to whether a contract entered into by the War De- 
partment for supplies or services for the Civilian Conservation Corps is a 
“contract entered into by the War Department” within the intent of the 
provision in question. 


It is evident from the provision of the Assignment of Claims Act 
of 1940, 54 Stat. 1029, quoted in your letter, that it is within the 
discretion of the War Department to incorporate the provisions con- 
templated in that act into any contract which the War Department 
is authorized to make on behalf of the United States. 

The act of June 28, 1937, 50 Stat. 319, establishing the Civilian 
Conservation Corps, provides in pertinent part as follows: 


Szo. 2. The President, by and with the advice and consent of the Senate, 
is authorized to appoint a Director at a salary of $10,000 per annum. The 
Director shall have complete and final authority in the functioning of the 
Corps, including the allotment of funds to cooperating Federal departments 
and agencies, subject to such rules and regulations as may be prescribed by 
the President in accordance with the provisions of this Act. 

. ” a * 7 * * 

Sec. 11. The Chief of Finance, War Department, is hereby designated, em- 
powered, and directed, until otherwise ordered by the President, to act as the 
fiscal agent of the Director in carrying out the provisions of this act: Provided, 
That funds allocated to Government agencies for obligation under this Act 
may be expended in accordance with the laws, rules, and regulations governing 
i neal work of such agency, except as otherwise stipulated in this 

So. 12. The President is hereby authorized to utilize the services and facil- 
ities of such departments or agencies of the Government as he may deem 
necessary for carrying out the purposes of this act. 


Paragraph 3 of Executive Order No. 7677—A, dated July 26, 1937, 
as amended by Executive Orders No. 7717, September 29, 1937, No. 
8133, dated May 15, 1939, and No. 8221, dated August 21, 1939, issued 
by the President pursuant to the authority given in the above cited 
act, is as follows: 

The Secretary of War, the Secretary of the Interior, the Secretary of 
Agriculture, and the Administrator of Veterans’ Affairs are requested to coop- 


erate with the Director of the Civilian Conservation Corps in carrying out the 
purposes of the said act of June 28, 1937, as amended. Bach of the said Secre- 
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taries and the said Administrator shall appoint a representative who shall, 
upon request of the Director, confer with him and under his direction aid 
him in prosecuting effectively the purposes contemplated by the said act, as 
amended. 

Moreover, in the Civilian Conservation Corps Regulations, the 
functions of the War Department with respect to the administration 
of that Corps are described as embracing its reconditioning, organiza- 
tion, administration, transportation, supply, sanitation, medical care, 
hospitalization, discipline, welfare, and education, together with the 
construction of work camps and all new installations necessary to 
fulfill those functions; and the regulations contain detailed instruc- 
tions with respect to the procurement by the War Department of 
supplies and services for the Civilian Conservation Corps. 

It is apparent, therefore, that the War Department has been given 
authority to contract for supplies and services for the Civilian Con- 
servation Corps; and that the expenditure of funds allotted to the 
War Department for such contracts is subject to the laws, rules, and 
regulations otherwise effective for the Department, as provided in 
section 11 of the act, supra. Compare 19 Comp. Gen. 853. The quoted 
paragraph of the Assignment of Claims Act of 1940, is one of the 
laws otherwise applicable to contracts of the War Department ; and no 
reason is perceived for distinguishing a contract made in connection 
with the administration of the Civilian Conservation Corps from any 
other contract entered into by the War Department, insofar as con- 
cerns the incorporation into such contracts of the provisions relating 
to reduction or set-off authorized by the act of October 9, 1940. 

You are advised, therefore, that a War Department contract for 
supplies or services for the Civilian Conservation Corps is a “con- 
tract entered into by the War Department,” within the meaning of the 
subject provision of the Assignment of Claims Act of 1940. 


(B-16349) 


ADVERTISING—BIDS—F. 0. B. DELIVERY REQUIREMENTS 


Bids may be solicited for materials and supplies not subject to deductions for 
land grant under the Transportation Act of 1940 on an f. o. b. destination 
basis only, where it is administratively determined that such solicitation 
is in the best interests of the Government, but where the right to require 
shipment on a Government bill of lading and to deduct the all-rail rate in- 
volved is reserved in order to take advantage of special rates offered by 
carriers under section 22 of the Interstate Commerce Act, it is assumed 
that provision will also be made to permit other bidders to show their willing- 
ness to equalize savings in transportation costs thus accruing to competitors. 


Comptroller General Warren to The Director, Bureau of the Budget, May 13, 
1941: 


T have your letter of April 21, 1941, as follows: 


As required by decisions of your office pertaining to the cost of transportation 
in making purchases, Government agencies are now requesting bids on both 
405635™-—41——_50 
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an f. o. b. bidder’s shipping point and an f. o. b. destination basis on all pur- 
chases which weigh in excess of 200 pounds (10 Comp. Gen. 402; 16 id. 272; id. 
697 ; id. 815). 

The conditions existing at the time these decisions were made have been mate- 
rially changed by the effect of the provisions of section 321, part II, title III, of 
the Transportation Act of 1940, ending land-grant deductions on civil shipments 
made by the United States Government. In accordance with the provisions of 
section 321, all railroads which have received grants of lands from the United 
States have filed, and have had approved by the Secretary of the Interior, re- 
leases of any claims against the United States they may have had to lands, and 
may now charge full commercial rates for all civil shipments made by the United 
States Government. With the elimination of the land-grant deductions on civil 
shipments the Government is no longer in a position to make the large savings 
in transportation costs which it formerly made through purchasing on an f. 0. b. 
shipping point price basis. 

It has been found in a study conducted by the Bureau of the Budget that 
the solicitation of bids on an f. o. b. shipping point basis has caused much 
additional work because of the necessity for computing transportation costs to 
determine low bidder and to issue and handle Government bills of lading. The 
study indicates that a substantial saving to the Government can be made in 
administrative costs, in connection with civil purchases, by soliciting bids and 
awarding contracts on the basis of destination prices only. With the adoption 
of such procedure, the following work would no longer be necessary : 

(1) Computation of transportation rates in determining the proper award of 
contracts. 

(2) Issuance of Government bills of lading. 

(3) Eneumbrance and liquidation of transportation charges. 

(4) Administrative examination of transportation bills. 

(5) Postaudit of transportation bills. 

(6) Activities incident to the determination of responsibility for loss or damage 
in transit, 

It is recognized that in making certain purchases it will be necessary to 
continue to ask both destination and shipping point prices. Such instances 
are: 

(1) Where destinations and quantities are not known at time of awarding 
contract, such as in the case of term contracts. 

(2) Where the cost of the transportation of the commodity equals or exceeds 
the cost of the commodity (such as coal or gravel). This procedure will admit 
into the competition the contractor who cannot meet the large transportation 
costs. 


(3) Where it is the custom of the industry to bid a shipping point price 
only. 

(4) Where it is to the advantage of the Government to encourage competition 
by including bidders who will bid a shipping point price only. 

In purchasing on a destination price basis, the Government may still take 
advantage of special rates offered under section 22 of the Interstate Commerce 
Act, or protect itself against decreases in rates, by inserting in the invitation 
for bids a clause to the effect that the Government reserves the right to require 
shipment on Government bill of lading, in which case the Government will 
deduct from the destination price the all-rail rate or a rate particularly specified 
by the bidder. 

Because of the changed situation relating to the cost of transportation brought 
about by the enactment of the Transportation Act of 1940, it would appear that 
the conditions which were the basis for the Comptroller General’s decisions 
mentioned above no longer obtain. It is pertinent, therefore, to inquire if the 
decisions in question may now be modified to the end that, in the case of civil 
shipments, the several Government agencies solicit bids and award contracts 
on the basis of destination price only, except when it is determined by an 
agency that such procedure would not be to the best interest of the Government. 


Examination of the decisions to which you refer, and others of 
like import, will disclose that generally two controlling principles 
have been considered in passing upon the question whether bids should 
be required on the basis of prices f. 0. b. origin as well as prices f. o. b. 
destination, those principles being, first, the necessity, as a matter of 
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economy, of procuring needed Government materials and supplies 
at the lowest cost available, cost of transportation to point of use 
included, and, second, that, as a matter of fairness, competition among 
bidders be kept upon a common ground and an opportunity afforded 
to all, by provision for offers of equalization, to meet special advan- 
tages accruing to one or more by reason of fortuitous locations upon 
lines of railroad giving special reduced or land-grant rates for the 
transportation of Government property. Thus in 16 Comp. Gen. 274, 
it was said: 

Both from the standpoint of preventing charges against appropriated moneys 
in excess of the lowest aggregate amount necessary to secure delivery of ma- 
terials and supplies to Government destination and from the standpoint of 
equality of bidders, the specifications should permit the low bidder f. o. b. his 
shipping point or mill to equalize land-grant rates available to the United 
States in event there should be for acceptance the bid of a higher bidder f. o. b. 
that bidder’s shipping point which would otherwise result in a lower aggregate 


cost to the United States for the supplies at Government destination and where 
the weight of the shipment is estimated to exceed 100 pounds. 


With respect to the procurement of supplies and materials the 
transportation charges for which, under the terms of the Transporta- 
tion Act of 1940, 54 Stat. 954, would not be subject to deduction for 
land grant, it would appear that, in the absence of special reduced 
rates for the Government as a concession under section 22 of the 
Interstate Commerce Act, the charges for the transportation required 


in effecting delivery at the desired Government destination would 
ordinarily be the same whether paid to the carrier by the vendor or 
by the Government. Apparently, therefore, as a rule, no advantage 
with respect to the ultimate delivered cost would be obtained in seek- 
ing bids f. 0. b. origin as well as f. o. b. destination in connection with 
the procurement of such materials and supplies; and, in view of the 
fact that, where bids are solicited and contracts awarded on the basis 
of delivery f. o. b. destination, only, the Government is relieved of 
the expense otherwise incident to the checking of rates necessary for 
bid evaluation purposes and to the issuance of bills of lading and the 
settlement of the carriers’ claims for transportation charges, I concur 
in the conclusion that generally the interests of the Government will 
be better served through solicitation of bids, f. 0. b, destination, only, 
where the materials and supplies in question would not be subject, 
under the terms of the Transportation Act of 1940, to deduction for 
land grant. It is assumed, of course, that where, in the course of 
experience, it may appear that greater competition, with any material 
resultant saving in delivered cost, would be produced through the 
solicitation of bids for delivery f. o. b. origin, as well as f. o. b. 
destination, whether that reduction be due to the increased number 
of bidders participating or to disclosures that f. o. b. destination bids 
include excessive transportation costs, the interests of the Government. 
will require that bids be solicited on said basis. On this assumption, 
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you are informed that where it is administratively determined that 
the best interests of the Government in the procurement of materials 
and supplies not subject to deduction for land grant will be served 
through the solicitation of bids f. o. b. destination, only, the award of 
contracts on bids solicited on that basis will not be questioned by this 
office in the audit of accounts, if otherwise legal and proper. 

Concerning the suggestion that, even though bids be solicited on 
the basis of prices for delivery f. o. b. destination, only, the Govern- 
ment still may take advantage of special rates offered by carriers 
under section 22 of the Interstate Commerce Act by reserving the 
right to require shipment on Government bills of lading and to deduct 
from the quoted destination price the all-rail rate involved, it is 
assumed that where bids are invited subject to such reservations oppor- 
tunity will be afforded other bidders to meet the advantage so accruing 
to competitors by offers to equalize such savings in transportation 
costs and that provision for showing the extent of bidders’ willing- 
ness in that respect will be made in connection with the invitations for 
bids. See in this connection 18 Comp. Gen. 44. 


(B-16494) 


DOUBLE COMPENSATION—CIVILIAN EMPLOYEES ON MILITARY 
DUTY—STATUS OF ALLOWANCES AS SALARY 


Since Government employees ordered or inducted into military or naval serv- 
ice may have their accrued leave remain to their credit until they return 
to their civilian positions after such service, the accrued annual leave, for 
which such an employee may be paid concurrently with the receipt of 
military or naval pay if the dual compensation act of 1916 is not violated, 
must be applied for and administratively granted under the terms and 
conditions of the annual leave law and the uniform annual leave regulations. 

Only the Army enlisted men’s pay proper—and not allowances such as clothing, 
subsistence, etc.—of Government civilian employees ordered or inducted 
into military service should be regarded as “salary” in determining whether 
the combined rate of military pay and civilian compensation for accrued 
annual leave is within the $2,000 per annum limitation of the dual com- 
pensation Act of 1916. 8 Comp. Gen. 15, distinguished, and 20 Comp. Gen. 
167, amplified. 


Comptroller General Warren to Maj. W. H. Hastings, United States Army, May 
13, 1941: 


There has been received on your behalf the following communica- 
tion (3d indorsement, dated April 24, 1941) from the Chief of Engi- 
neers, War Department: 


The inclosed payrolls are submitted by the President, Mississippi River Com 
mission, for the disbursing officer, for an advance decision as to whether the 
salary referred to in the dual compensation act, as applied to officers and en- 
listed men entering the military service from civilian Government employment, 
includes all allowances such as clothing, subsistence, and the like. In the event 
it is held that salary under this law includes all allowances, it will be neces- 
sary to determine from the rank of each man, whether total of pay and allow- 
ances in the Army plus civilian salary exceeds the limit established by the dual 
compensation act, payments on the payrolls to be made or denied accordingly. 
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The file contains a communication (2d indorsement dated March 
25, 1941) from Lt. Col. F. K. Newcomer, Corps of Engineers, United 
States Army, to the President, Mississippi River Commission, reading 
as follows: 


1. R. L. Perkins, Jr., the writer of accompanying letter, was employed under 
this office as a rodman at $1,260 per annum to and including November 24, 1940, 
and was .placed on furlough without pay for the purpose of entering the mili- 
tary service. At the time of his furlough he had standing to his credit annual 
leave to the amount of 27% days. 

2. Mr. Perkins has not submitted to this office any request for payment for 
the leave standing to his credit at the time he entered military service, nor 
has he furnished this office any information as to the amount of his military 
pay during the period that the leave standing to his credit was running. 

8. Title 5, paragraph 58 of the Code, reads as follows as to dual compensa- 
tion: “Double Salaries—Unless otherwise specifically authorized by law, no 
money appropriated by any act shall be available for payment to any person 
receiving more than one salary when the combined amount of said salaries 
exceeds the sum of $2,000 per annum.” 

In volume 8, pages 15 to 18, inclusive, of the Decisions of the Comptroller 
General, it is held that all amounts received by virtue of the Army office are 
included in the term official salary. 

Paragraph 4 (d) of circular letter (Finance No. 172) (Field Personnel No. 
135) dated October 9, 1940, reads in part as follows: “(d@) The employees re- 
ferred to in (b) above and also employees inducted into military service under 
the terms of the Selective Training and Service Act of 1940, may be allowed 
such annual leave with pay as may be due them to run concurrently with the 
active military duty: Provided, The salary of the civilian position and the com 
pensation pertaining to the military duty combined are not in excess of $2,000 
per annum. If the combined compensation exceeds $2,000 per annum, the em- 
ployee may be placed in nonpay status for the period of military duty.” 

In connection therewith the following is quoted from Comptroller’s Deci- 
sion, volume 8 at page 18: “The term ‘pay and allowances’ as used in the mili- 
tary and naval services includes all that may be recovered from the Govern- 
ment in consideration of the appointment and services of the individual, United 
States v. Landers, and that term, so far as Army and Navy personnel are con- 
cerned, more nearly corresponds to and is synonymous with ‘salary’ or ‘compen- 
sation’ than is the term ‘pay’.” 

4. This office has had a number of employees enter the military service 
within the past few months, some of them being cases where the combined civil 
and military pay would unquestionably exceed $2,000 per annum, in which cases 
the leave standing to their credit at the time of entering military service has 
been made a matter of record here to be allowed them after their return to 
civilian duty ; in numerous other cases the combined rates of the civil and military 
pay may or may not exceed $2,000 depending upon: 

(a) The amount of pay received by the employee in the military service. 

(b) Whether or not the pay only received in the military service is to be used 
in determining whether or not the two salaries exceed $2,000 per annum or 
whether the pay plus all allowances such as clothing, subsistence, etc., are 
to be taken into consideration. 

In these cases also the leave standing to their credit is a matter of record 
for allowance after return to civil duty. 

5. This matter has recently been the subject of correspondence between this 
office and the Chief of Engineers (see BE. D. 4426-61) and in 2d indorsement 
thereon the Chief of Engineers advised that an informal opinion had been 
obtained from the General Accounting Office to the effect that only the base pay 
of an enlisted man, exclusive of the value of his subsistence, salary, and clothing, 
is to be taken into consideration in determining whether or not his total com- 
pensation (civil and military) exceeds the rate of $2,000 per annum. 

In 7th indorsement on same paper this office expressed some doubt as to the 
validity of the informal opinion above referred to in view of the Comptroller's 
decision as published in volume 8, pages 15 to 18, inclusive; and in 10th 
indorsement on same paper the Chief of Engineers stated that in the event 
this office wishes to submit a case for presentation to the General Accounting 
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Office for formal decision, the Office of the Chief of Engineers would be glad 
to see that it is forwarded. 

6. Up to the present time this office has made no payments to employees who 
entered the military service, covering leave standing to their credit at that 
time, but has no objection to making payments provided it has assurance that 
such payments do not violate the Dual Compensation Act contained in section 
6 of the act of May 10, 1916, 39 Stat. 120, as amended August 29, 1916, 39 
Stat. 582. 

7. Accordingly two payrolls have been prepared covering payment for the leave 
of all employees from this office who have entered the military service up to 
this time and whose combined rates of civil and military pay may be less than 
$2,000. The pay rolls are submitted herewith, and this office will be glad to 
pay same promptly upon receipt of authorization. The civil rate for each 
employee is shown on the pay roll, but this office has no official information as 
to the military rate of any of these employees either at the time they entered 
military service or throughout the period of their military service running 
concurrently with the period of leave. 

8 The writer of accompanying letter states that his combined civil and 
military salaries total $1,692 per annum; however, this office has no other 
verification than the statement contained therein. 


One of the pay rolls submitted contains the following remarks 
(omitting the names and period of leave) : 


The following employees, last paid on voucher No. 33, December 1940, ac- 
counts of W. H. Hastings, Capt., C. E., Symbol 230-638, to include to close of 
of business November 24, 1940, were furloughed at close of business November 
24, 1940, without pay. They were all members of the National Guard ordered 
to extended active Federal Service and assumed active Federal Service as of 
November 25, 1940. At the time of entering Federal Service (In United States 
Army) the employees and the accrued leave to their credit follows: 

. o * + ~ * ~ 

The purpose of this roll is to pay the employees for the accrued leave due 
them at time of entrance into the Army. 


A similar remark appears regarding an employee who was inducted 
into the military service under the Selective Training and Service 
Act. The other pay roll contains similar remarks, 

The dual compensation statute of May 10, 1916, 39 Stat. 120, as 
amended by the act of August 29, 1916, 39 Stat. 582, provides, -in 
pertinent part, as follows: 

That unless otherwise specially authorized by law, no money appropriated 
by this or any other act shall be available for payment to any person re- 


ceiving more than one salary when the combined amount of said salaries exceeds 
the sum of $2,000 per annum * * 


Section 3 (c) of Public Resolution No. 96, approved August 27, 
1940, 54 Stat. 860, authorizing the ordering of the National Guard into 
Federal service, as amended by section 8 (d) of the Selective Training 
and Service Act of 1940, approved September 16, 1940, 54 Stat. 891, 
contains the following provision : 


(c) Any person who is restored to a position in accordance with the pro- 
visions of paragraphs (A) or (B) of subsection (b) shall be considered as 
having been on furlough or leave of absence during his period of active military 
service, shall be so restored without loss of seniority, shall be entitled to par- 
ticipate in insurance or other benefits offered by the employer pursuant to 
established rules and practices relating to employees on furlough or leave of 
absence in effect with the employer at the time such person was ordered into 
such service, and shall not be discharged from such position without cause 
within one year after such restoration. 
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See, also, the corresponding provision in section 8 (c) of Selective 
Training and Service Act, 54 Stat. 890, applicable to employees who 
are inducted into the active military service. 

In the decision of September 20, 1940, 20 Comp. Gen. 167, 169, after 
quoting the above statutes, it was held in part as follows: 

* * * No right or benefit to receive the salary or compensation—as for 
leave or otherwise—of a civilian position under the United States Government 
during any such period of military or naval service is granted by the statute 
above quoted. Hence, the dual compensation act of May 10, 1916, 39 Stat. 120, 
as amended by the act of August 29, 1916, 39 Stat. 582, would prohibit the 
payment of any salary of a-civilian position while entitled to active duty pay 
in the Army or Navy (other than employees on annual leave who are members 
of the Naval Reserve), if the combined rate of the civilian salary and mili- 
tary or naval compensation exceeds $2,000 per annum. See decision dated 
September 18, 1940, B--12291, 20 Comp. Gen. 158, and decisions therein cited. 
Of course, if the combined rate of compensation in a civilian position and pay 
for service in the land or naval forces does not exceed $2,000 per annum, em- 
ployees may be paid the compensation of their civilian positions during annual 
leave to their credit if administratively granted even though such period 
extends beyond the date of entry in the military or naval service. 

The decision did not intend to hold that in all cases when civilian 
employees are inducted or ordered into active military service they are 
automatically to be paid the compensation of their civilian positions 
during the period of the annual leave then accrued to them provided 
the dual compensation act of 1916 would not be violated. There 
would appear to be a right in them to have the period of their ac- 
crued leave remain to their credit until they return to their civilian 
positions after military service. See section 9 of the annual leave 
regulations, Executive Order No. 8384, dated March 29, 1940. Fur- 
thermore, the annual leave must be applied for and administratively 
granted under the terms and conditions of the annual leave law and 
the uniform annual leave regulations, the same as for any other 
period of annual leave. 

The dual compensation statute of 1916, relates to the receipt of 
more than one salary from appropriated funds. The term used in 
the statute is not compensation. In applying this statute there has 
been considered the definition of “salary” made by the Supreme Court 
of the United States in the case of Benedict v. United States, 176 
U. S. 357-860, viz: “The word ‘salary’ may be defined generally as a 
fixed annual or periodical payment for services depending upon time 
and not the amount of services rendered.” See 18 Comp. Gen. 768. 

Generally, allowances are furnished in kind to enlisted men of the 
Army, that is, they are furnished quarters, subsistence, clothing, 
medical services while in camp, which do not reasonably come within 
the definition of the term “salary.” While certain of these allow- 
ances, such as rations, are commuted and paid in money when an 
enlisted man is on detached duty or on furlough, such money allowance 
is paid in lieu of furnishing them the allowances in kind because 
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they are not available and are not necessarily to be regarded as 
“salary” under the dual compensation act. See 23 Comp. Dec. 771; 
Jones v. United States, 60 Ct. Cls. 552; Byrne v. United States, 87 
Ct. Cls, 241. 

In the case of civilian employees the Congress has deemed it neces- 
sary to enact an express provision of law that the value of allowances 
furnished in kind shall be included in “fixing the salary rate of such 
civilians.” See section 3 of the act of March 5, 1928, 45 Stat. 193. 
No such statute has been enacted with regard to enlisted men of the 
Army. 

The decision of July 16, 1928, 8 Comp. Gen. 15, to which reference 
has been made, involved the case of an officer of the Army who was 
appointed on the Mississippi River Commission whose official salary 
was fixed by the terms of the act of May 15, 1928, 45 Stat. 537, which 
is in entirely different terms than the dual compensation act and 
accordingly, the rule stated in that decision need not be regarded as 
applicable in the instant matter. 

It is concluded, therefore, that in applying the dual compensation 
act of 1916, under the rule stated in the decision of September 20, 
supra, only the pay proper of enlisted men of the Army should be 
regarded as “salary.” 

You are advised, therefore, that the pay rolls forwarded to this 
office may, subject to correct computations, be paid (1) if the em- 
ployees have applied for and been administratively granted the annual 
leave to their credit when leaving their civilian positions to enter the 
Army and (2) the combined rate of the compensation of their civilian 
positions and the pay proper as enlisted men of the Army does not 
exceed $2,000 per annum. 

The pay rolls are returned herewith. 


(B-16336) 
UNIFORM GRATUITY—NAVAL RESERVE ACT OF 1938 


The Naval Reserve Act of 1938 leaves to administrative discretion the amount 
and kind of uniform and extent to which it shall be worn so that the 
present requirement that the uniform allowance provided by section 302 
of the act shall be payable to Naval Reserve officers upon first reporting 
for active duty only when uniforms “are required to be worn daily” may 
be changed to authorize payment of the allowance to officers “at locations 
where they are required to possess uniforms and wear them occasionally.” 


Assistant Comptroller General Elliott to the Secretary of the Navy, May 14, 
1941: 

There has been received your letter of April 18, 1941, requesting 
decision on question presented in letter of the Bureau of Supplies 
and Accounts as to the requirement of section 302 of the Naval Reserve 
Act of 1938, 52 Stat. 1180, with respect to Naval Reserve officers’ right 
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to the $100 uniform allowance upon first reporting for active duty 
or training duty with pay “at a location where uniforms are required 
to be worn.” The letter of the Bureau of Supplies and Accounts 
refers to basic letter of the Bureau of Navigation in part as follows: 

1. Reference (a) is quoted in part as follows: “In time of peace, upon first 
reporting for active or training duty with pay after enactment hereof, at a 
location where uniforms are required to be worn. * * * a commissioned or 
warrant officer of the Naval Reserve shall be paid a sum not to exceed $100 as 
reimbursement for the purchase of the required uniforms.” 

2. The above reference has been interpreted to mean that an officer on active 
duty, with pay, who may be required to wear a uniform only occasionally is 
not entitled to the uniform gratuity. The requirement, rather, is that an 
officer must report at a location where uniforms are required to be worn daily. 

8. During the present national emergency, when an increasing number of 
Naval Reserve officers are now on active duty, where the best interests of 
the service require the transfer of officers from one location to another and 
where the work load of the issue of uniform gratuities is considerable, it is 
felt that justice would obtain with benefit to morale on the part of the officers 
concerned, and that the work could be more expeditiously handled if the $100 
uniform gratuity could be issued to officers at locations where they are required 
to possess uniforms and wear them occasionally. 

The question presented is whether officers of the Naval Reserve 
upon first reporting for active duty at activities where they are re- 
quired to possess uniforms and “wear them occasionally” may be 
paid the $100 uniform allowance in addition to the $150 uniform 
allowance to which they are entitled upon first reporting for active 
duty in the present national emergency. 

The statute does not prescribe the kind or quantity of uniforms 
required to be worn at such place of active duty nor the extent to 
which any uniform shall be worn. The statute does, however, imply 
that the wearing of uniforms shall be required in connection with 
the officers’ official duties. Obviously, the statute leaves to admin- 
istrative discretion the amount and kind of uniform required to be 
worn and the extent to which it shall be worn—whether daily or 
occasionally. Therefore, you are advised that a change in the 
present requirement that the uniform allowance is payable only when 
uniforms “are required to be worn daily” so as to authorize payment 
of the $100 uniform allowance to officers “at locations where they 
are required to possess uniforms and wear them occasionally” is 
within the statute. 


(B-16361) 


TRANSPORTATION—DEPENDENTS—NAVAL RETIRED AND RESERVE 
PERSONNEL 


Ordinarily, statutes making supplemental or deficiency appropriations for a 
particular fiscal year are available to the extent and for the same period 
as the original appropriation, but where the supplemental act contains 
new legislation, whether permanent or temporary, and provides funds for 
its administration, the operation of such new legislation may not begin 
prior to the date of the act in which such new provision appears in the 
absence of a clear intention to the contrary. 
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The provision in the supplemental appropriation act for the naval service of 
March 17, 1941, specifically providing for the first time for the transporta- 
tion of dependents of retired and reserve personnel of the Navy when 
ordered to, and released from, active duty, may not be given retroactive 
effect, and since the right to such transportation is determined by the 
effective date of the ordered travel, the right accrues only when such 
orders are effective on or after the date of the act. 


Assistant Comptroller General Elliott to the Secretary of the Navy, May 14, 
1941: 


There has been received your letter of April 21, 1941, as follows: 


Title II of the Fourth Supplemental National Defense Appropriation Act, 1941, 
approved March 17, 1941 (Public Law 13—77th Congress), provides for additional 
amounts for appropriations for the Navy Department and the naval service for 
the fiscal year 1941, to be supplemental and in addition to the appropriations in 
the Naval Appropriation Act for the fiscal year ending June 30, 1941. 


The appropriation for the “Bureau of Supplies and Accounts” under said title 
II specifically provides for— 


“* * © transportation of dependents of retired and Reserve officers and of 
retired and Reserve enlisted men (of grades entitled to transportation for depend- 


ents in the Regular Navy) when ordered to active duty (other than training) 
and upon release therefrom, * 


In connection with the rea your decision is requested on the following 
questions : 


(1) Whether retired personnel of the Navy and members of the Naval Reserve 
who reported for, or were released from, active duty during the period July 1, 
1940, to March 16, 1941, inclusive, are entitled to reimbursement for transporta- 


tion of dependents under the above quoted provisions of the act of March 17, 
1941? 


(2) If it is decided that the provisions of the act of March 17, 1941, supra, are 
not retroactive to July 1, 1940, are the dependents of retired and Reserve officers 
and of retired and Reserve enlisted men (of grades entitled to transportation 
for dependents in the Regular Navy) entitled to transportation at Government 
expense for travel performed on and after March 17, 1941, in connection with 


orders issued to such retired and Reserve officers and enlisted men prior to 
March 17, 1941? 


Prior to the act of March 17, 1941, Public, No. 13, Seventy-seventh 
Congress, 55 Stat. 34, there was no authority for the transportation at 
Government expense of the dependents of retired and reserve officers 
and enlisted men when ordered to active duty or upon release there- 
from, it having been held that neither the provision of section 12 of 
the act of May 18, 1920, as amended, 34 U. S. C. 896, 896 (b), nor the 
provision in the annual appropriations for the naval service for trans- 
portation of dependents of officers and enlisted men, including the 
appropriation for the fiscal year ending June 30, 1941, was applicable 
to or available for that purpose. Decision B—12209 dated September 
20, 1940. 

Provision was made for the first time for transportation of depend- 
ents of such personnel in Public, No. 13 of March 17, 1941, which con- 
tains the provision as quoted in the second paragraph of your letter. 
This act, the fourth supplemental national defense appropriation act, 
1941, which made deficiency and supplemental appropriations for the 
Army and Navy for the fiscal year ending June 30, 1941, and for other 
purposes, provided under Title II, Navy Department: 


For additional amounts for appropriations for the Navy Department and the 
naval service, fiscal year 1941, to be supplemental and in addition to the appro- 
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priations in the Naval Appropriation Act for the fiscal year ending June 30, 1941, 
including the objects and subject to the limitations and conditions specified 
therein, excepting the limitations suspended by the Act approved June 28, 1940 
(Public, Numbered 671, Seventy-sixth Congress), and ercept as otherwise provided 
herein, as follows: [Italics supplied. ] 

There then followed in the same title under “Bureau of Supplies and 
Accounts” the new provision for transportation of dependents of re- 
tired and reserve officers and enlisted men when ordered to active 
duty and upon relief therefrom. 

The general rule for the construction of statutes is that they apply 
only to the future unless otherwise expressly stated or unless it ap- 
pears by necessary implication from the nature and words of the 
statute that a retrospective effect is intended. 5 Comp. Gen, 381, and 
cited cases. Ordinarily, of course, statutes making supplemental and 
deficiency appropriations for a particular fiscal year are available 
to the same extent and for the same period as the appropriation to 
which the subsequent act is supplemental, but only to the extent of 
the objects and purposes and subject to the limitations and conditions 
of the original appropriation act. Where the supplemental act con- 
tains new legislation, whether permanent or temporary, and provides 
funds for its administration, the operation of such new legislation 
may not begin prior to the date of the act in which such new pro- 
vision appears in the absence of a clear intention that such provision 
is to be given a retroactive effect. Since the provision contained in 
the act of June 11, 1940, 54 Stat. 265, 276, making appropriation for 
the naval service for the fiscal year ending June 30, 1941, made provi- 
sion for “transportation of dependents of officers and enlisted men” 
only, it necessarily follows that the provision contained in the act 
of March 17, 1941, providing specifically for the transportation of 
the dependents of retired and reserve officers and enlisted men under 
the conditions therein named, is available for that purpose only from 
the date of the latter act. Question 1 is answered in the negative. 

The right to transportation at Government expense of the depend- 
ents of retired and reserve officers and the retired and reserve en- 
listed men does not necessarily arise by reason of the fact that such 
travel by the dependents was performed on or after March 17, 1941. 
The right of such dependents is necessarily determined by the ef- 
fective date of the ordered travel of the officer or enlisted man. 
Orders for travel by an officer or enlisted man effective prior to March 
17, 1941, would create no right in him to transportation of his depend- 
ents at Government expense even though they perform travel incident 
to such orders on or after that date, but under orders dated prior to 
March 17, 1941, but effective on or after that date, his dependents 
would be entitled to transportation at the expense of the Government. 
Your second question is answered accordingly. 
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(B~16393) 


SELECTIVE SERVICE SYSTEM—SELECTED REGISTRANTS—MEDICAL 
TREATMENT, ETC., PRIOR TO INDUCTION 


Under the Selective Training and Service Act of 1940, the status of a selected 
registrant is not changed from civilian to military until the date of his in- 
duction, which is the date-he is accepted by the land or naval forces, and, 
therefore, funds appropriated for expenses of private hospital or medical 
treatment, or, in case of death, for payment of transportation of remains 
or funeral expenses, for members of the military establishment, are not 


available for such expenses with respect to selected registrants prior to the 
date of induction. 


Assistant Comptroller General Elliott to the Director of Selective Service, May 
14, 1941: 


There has been received from the Deputy Director, Selective 
Service System, a letter dated April 18, 1941, as follows: 


Several problems have appeared in the administration of the Selective Serv- 
ice System which have arisen out of the peculiar relationship that exists 
between a selected registrant and the United States prior to the actual induc- 
tion of such registrant into the armed forces of the United States. 

As you will observe by reference to Selective Service Regulations, the course 
of events, chronologically arranged, from time of selection through either 
induction or rejection is as follows: 

a. Notice of Selection (DSS Form 148) mailed to man. 

b. Order to Report for Induction (DSS Form 150) mailed to man. 

c, Man presents himself to local board pursuant to DSS Form 150. 

d, Local board causes man to be transported, at Government expense, to 
vicinity of induction station. 

e. Commanding officer of induction station has man met and transported to 
induction station. 

f. Man is examined at induction station and either (1) found acceptable and 
inducted into the armed forces, or (2) found not acceptable and furnished 
transportation by commanding officer of induction station back to his home. 

The questions presented concern the extent.to which Selective Service funds 
may lawfully be obligated on account of certain incidents which may happen to 
the selected registrant from the time he receives his notice of selection (DSS 
Form 148) until he is either inducted into the armed forces of the United 
States or is rejected at the induction station and arrives at his home. Accord- 
ingly, the following questions are submitted for your consideration: 

(1) May the Director of Selective Service by regulation or otherwise approve 
or authorize payment for emergency hospitalization and medical services in- 
curred on account of the selected registrants? (It is understood that temporary 
hospitalization should be in a military or other Federal hospital if available.) 

(2) May the Director of Selective Service by regulation or otherwise approve 
or authorize payment for transportation of remains or for funeral expenses 
incurred on account of such selected registrants who have become deceased? 


It is to be noted that the questions propounded do not appear to 
involve a specific case, being hypothetical in nature, but it is assumed 
answers thereto are desired for the purpose of formulating future 
policy in connection with the administration of the Selective Service 
System and the proper expenditure of Government funds appro- 
priated for that purpose. 

In section 3 (a) of the Selective Training and Service Act of 
1940, approved September 16, 1940, Public, No. 783, 54 Stat. 885, 
the President is authorized from time to time, whether or not a war 
exists, to select and induct into the land and naval forces of the 
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United States for training and service, in the manner provided in the 
act, such number of men as in his judgment is required for such forces 
in the national interest. Other provisions of the act provide: 


Sec. 3. (a) * * * That no man shall be inducted for training and service 
under this act unless and until he is acceptable to the land or naval forces for 
such training and service and his physical and mental fitness for such training 
and service has been satisfactorily determined: Provided further, That no man 
shall be inducted for such training and service until adequate provision shall 
have been made for such shelter, sanitary facilities, water supplies, heating and 
lighting arrangements, medical care, and hospital accommodations, for such 
men, as may be determined by the Secretary of War or the Secretary of the 
Navy, as the case may be, to be essential to public and personal health: Provided 
further, That except in time of war there shall not be in active training or service 
in the land forces of the United States at any one time under subsection (b) more 
than nine hundred thousand men inducted under the provisions of this act. 
The men inducted into the land or naval forces for training and service under 
this act shall be assigned to camps or units of such forces. 

- > * > * * 7 

(d) With respect to the men inducted for training and service under this 
act there shall be paid, allowed, and extended the same pay, allowances, pensions, 
disability, and death compensation, and other benefits as are provided by law 
in the ease of other enlisted men of like grades and length of service. of that 
component of _ land or naval forces to which they are —— 

* + * + * 

Sec. 6. The President shall have authority to induct into the land and naval 
forces of the United States under this act no greater number of men than the 
Congress shall hereafter make specific appropriation for from time to time. 

© 7. * s * * * 

Seo. 11.* * * No person shall be tried by any military or naval court 
martial in any case arising under this act unless such person has been actually 
inducted for the training and service prescribed under this act or unless he is 
subject to trial by court martial under laws in force prior to the enactment 


of this act. Precedence shall be given by courts to the trial of cases arising 
under this act. 


See, also, the provisions of section 10a (3) of the same act regard- 
ing the appointment of clerical and stenographic employees, utilization 
of the services of other departments of the Government and specific 
authority for printing, binding, etc. 

The third supplemental National Defense Appropriation Act, 1941, 
approved October 8, 1940, Public No. 800, Seventy-sixth Congress, 
appropriated funds under pay of the Army for 800,000 selective 
trainees and in the same title under “Selective Service System” funds 
were provided : 


For the operation and maintenance of the Selective Service System as author- 
ized by the Selective Training and Service Act of 1940 (Public, Numbered 783, 
Seventy-sixth Congress), including personal services in the District of Columbia 
and elsewhere, law books, periodicals, and books of reference, payment of actual 
transportation expenses and not to exceed $10 per diem in lieu of subsistence 
and other expenses of persons serving while away from their homes, without 
other compensation from the United States, in an advisory capacity to the 
Director of Selective Service; and purchase and exchange, and hire, operation, 
maintenance, and repair of motor-propelled passenger-carrying vehicles, including 
one automobile (at a cost not exceeding $1,500) for the Director of Selective 
Service, 825,108, to remain available until June 30, 1942: Provided, That 
the travel of persons engaged in the administration of the Selective Service 
System, including commissioned, warrant, or enlisted personnel of the Army, 
Navy, Marine Corps, or their reserve components, may be ordered by the Director 
or by such persons as he may authorize, and persons so traveling shall be en- 
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titled to transportation and subsistence or per diem in lieu of subsistence, at 
rates authorized by law. 

Unlike the Selective Service System created and administered un- 
der the act of May 18, 1917, 40 Stat. 77, and the regulations promul- 
gated in pursuance thereof, under which each man in respect of 
whom notice to report had been posted or mailed “shall be in the 
military service of the United States” from the time specified for 
reporting to the local board for military duty (see 26 Comp. Dec. 298) 
the present selective training and service act fixes the time when the 
status of the selectee is changed from civilian to military as the date 
of induction which is deferred until he is accepted by the land or 
naval forces. Prior to induction for training and service he is not 
entitled to the benefits provided by section 3 (d) of the act, 54 Stat. 
886, and is not subject to the jurisdiction of military courts martial 
under section 11, 54 Stat. 894. Clearly, therefore, the funds appro- 
priated for the military service generally would not be available for 
the payment of any expenses for private hospital or medical treat- 
ment or in the case of death prior to induction, for payment of 
transportation of remains or funeral expenses, although otherwise 
specifically available in proper cases for members of the military 
establishment. See 26 Comp. Dec. 678. 

It appears to have been the uniform requirement heretofore when 
there has been a purpose to provide at Government expense hospital 
and medical treatment, to furnish transportation of remains, or to 
pay funeral expenses of deceased personnel, to make specific pro- 
vision therefor by law and in the absence of such express statutory 
provision there may be incurred no such obligations payable from 
Government funds. See, for example, the act of July 15, 1939, 53 Stat. 
1042, applicable generally to the National Guard and reserve forces 
of the Army; section 304 of the Naval Reserve Act of June 25, 1938, 
52 Stat. 1181, applicable to members of the Naval Reserve injured 
in line of duty or who die as a result thereof; also the pertinent 
provisions in annual appropriations for the military and naval service 
providing funds specifically for substantially the same purposes. See 
also the provision appearing in the annual appropriation for the 
Military Establishment under “Medical Department,” and section 
1586, Revised Statutes. A careful examination of the appropriation 
provision for the Selective Service System discloses no specific pro- 
vision for payment therefrom of expenses of the nature referred to 
in the letter of April 18, 1941, nor any language reasonably suggest- 
ing the availability of such funds and in the absence thereof the 
two questions propounded are required to be answered in the negative. 
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(B-16543) 
ENLISTMENT ALLOWANCE—FLYING CADETS 


A flying cadet being an enlisted man whose allowances—other than ration al- 
lowance—are assimilated to those of an enlisted man of the sixth grade is 
entitled, upon reenlistment in the Air Corps within 3 months from the date 
of his discharge as a flying cadet, to the enlistment allowance provided 
by section 9 of the act of June 10, 1922, for an enlisted man of the sixth 
grade. 


Assistant Comptroller General Elliott to Maj. J. F. Connell, United States 
Army, May 14, 1941: 


There has been received by first indorsement from the Chief of 
Finance dated April 25, 1941, your letter of April 1, 1941, as follows: 


1. Enclosed herewith voucher in favor of Private August Daskovich, AS No. 
6991382, Air Corps Detachment, Port Columbus, Columbus, Ohio, for enlist- 
ment allowance of $25.00 under the act of June 10, 1922, for advance decision 
as to propriety of payment. 

2. Private Daskovich enlisted as a flying cadet on January 2, 1940, was 
honorably discharged as a flying cadet on February 10, 1941, by reason of flying 
deficiency and reenlisted in the Air Corps on March 10, 1941. 

8. In view of paragraph 2, Army Regulations 35-2580, doubt exists as to 
legality of payment. 

4. Voucher has been submitted to me as a disbursing officer of the United 
States Army for payment under the provisions of paragraph 9, Army Regula- 
tions 35-2420, and is forwarded to your office in accordance with paragraph 
23, Finance Circular B-1, dated July 19, 1940. 


Section 9 of the act of June 10, 1922, 42 Stat. 629, 10 U. S. C. 633, 
reads, in part, as follows: 


* * * On and after July 1, 1922, an enlistment allowance equal to $50 
multiplied by the number of years served in the enlistment period from which 
he has last been discharged, shall be paid to every honorably discharged en- 
listed man of the first three grades who reenlists within a period of three months 
from the date of his discharge, and an enlistment allowance of $25, multiplied 
by the number of years served in the enlistment period from which he has last 
been discharged, shall be paid to every honorably discharged enlisted man of the 
other grades who reenlists within a period of three months from the date of his 
discharge. * * * 


The act of July 11, 1919, 41 Stat. 109, provides as follows: 


The Secretary of War is hereby authorized and directed to establish and 
maintain at one or more established flying schools courses of instruction for 
aviation students. 

Aviation students shall be enlisted in or appointed to the grade of 
cadet, Air Service, which grade is hereby established: Provided, That the total 
number of flying cadets shall not at any time exceed one thousand three hun- 
dred. The base pay of a flying cadet shall be $75 per month, including extra 
pay for flying risk as provided by law. The ration allowance of a flying cadet 
shall not exceeed $1 per day, and his other allowances shall be those of a private, 
first-class, Air Service. 

Upon the completion of a course prescribed for flying cadets, each flying cadet, 
if he so desire, may be discharged and commissioned as a second lieutenant in 
the Officers’ Reserve Corps: Provided, That the Secretary of War is authorized 
to discharge at any time any flying cadet whose discharge shall have been rec- 
ommended by a board of not less than three officers. (Italics supplied.) 


While section 21 of the act of June 10, 1922, 42 Stat. 633, provides 
that “nothing in this act shall operate to change in any way existing 
laws, or regulations made in pursuance of law, governing pay and 
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allowances of * * * flying cadets,” this provision must be con- 
sidered as relating only to changes in the pay and allowances speci- 
fically fixed for flying cadets, as such, and is not to be understood as 
affecting the right of a flying cadet to the allowances (other than 
ration allowance) of a private, first-class, Air Corps. If section 21 
were construed otherwise, a flying cadet would not, in fact, receive 
the allowances (other than the ration allowance) of a private, first- 
class, Air Corps, insofar as such allowances are provided by the act 
of June 10, 1922, but would receive the allowances provided for such 
an enlisted man by a prior act. This result clearly was not intended 
by section 21. 

A flying cadet being an enlisted man (see Army Regulations 615- 
160, dated July 20, 1938) whose allowances (other than the ration 
allowance) are assimilated to those of a private, first class, Air 
Corps—an enlisted man of the sixth grade—if otherwise within the 
statute, is entitled to the enlistment allowance provided by section 9 
of the act of June 10, 1922, for an enlisted man of the sixth grade. 

It appears the enlisted man in this case was honorably discharged 
as a flying cadet on February 10, 1941, after serving more than 1 
year, and reenlisted in the Air Corps within 3 months from the date 
of his discharge as a flying cadet and is entitled to an enlistment 
allowance in the amount of $25. Accordingly, the voucher you have 
submitted is herewith returned and payment thereon is authorized, 
if otherwise correct. 

To the extent that decision of October 7, 1922, A. D. 7161 (cited in 
paragraph 2, Army Regulations 35-2580) is in conflict with anything 
said herein it will not bé followed hereafter. 


(B-16619) 


OFFICERS AND EMPLOYEES—RESTORATION TO CIVILIAN POSITIONS 
UPON COMPLETION OF MILITARY DUTY 


Section 3 of Public Resolution No. 96, August 27, 1940, as amended, providing, 
among other things, for the restoration of Government employees to their 
civilian positions upon completion of the military duty contemplated therein, 
applies as well to any reservist who is on active duty on August 27, 1940, 
as to those who subsequently are ordered to active duty under the authority 
of that statute. 

A Government employee, who volunteers for induction under the authority of 
section 3 (a) of the Selective Training and Service Act of 1940, is entitled 
to the benefits of section 8 of that act, providing, among other things, for 
the restoration of employees to their civilian positions. 20 Comp. Gen. 
257, involving an enlistment in the Regular Army, distinguished. 

While Public Resolution No. 96, August 27, 1940, as amended, and the Selective 
Training and Service Act of 1940 provide for restoring Government em- 
ployees to their civilian positions upon completion of the military duty 
contemplated therein, said statutes do not require that the employees be 
regarded as on furlough when they enter the military service but only 
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that they be regarded as “having been” on furlough if and when they 
return to their civilian positions under the prescribed conditions. 


Comptroller General Warren to the Secretary of War, May 14, 1941: 
I have your letter of April 30, 1941, as follows: 


Reference is made to your decision of November 13, 1940 (B-12673) in which 
it is held that an employee who enlists voluntarily in the military or naval 
service of the United States must be considered to have disqualified himself 
from civil service and to have vacated his civil post, and for that reason cannot 
be regarded as on leave from his civil position. 

Reference is also made to Public Resolution No. 96, 76th Congress, in which 
it is stated that the President is authorized to order into the active military 
service any or all members and units or any or all reserve components of the 
Army of the United States, with or without their consent, and that any such 
person who, in order to perform such active duty or such service has left or 
leaves a position, is entitled to be restored to such position or to a position of 
like seniority status, and pay. The Selective Training and Service Act of 
1940 authorizes the President to select and induct into the land and naval 
forces of the United States for training and service, and provides that any 
such person who, in order to perform such training and service, has left or 
leaves a position in the employ of the United States Government, shall be 
restored to such position or to a position of like seniority, status, and pay. 

The Department has been requested to clarify the provisions of the foregoing 
in the cases of employees who were members of reserve components of the 
Army who were called to active military duty with or without their consent, 
subsequent to August 27, 1940, or who had been ordered to active duty with 
their consent and were serving such duty on August 27, 1940, the date of 
the Resolution. The Department desires to apply the provisions of Public 
Resolution No. 96 to these employees. 

The Department desires further clarification of your decision of November 
13, 1940, referred to above in the case of an employee who voluntarily enlists 
for one year rather than wait for induction into the service. It is desired to 
apply the provisions of the Selective Training and Service Act of 1940 so that 
uniform treatment will be afforded to those employees called into the Reserves 
with their consent and those who volunteer for training under the Act. 

A decision is requested as to whether in the two types of cases outlined above 
the employees are entitled to be furloughed during the period of active military 
duty and restored to their positions at the expiration of such duty. 


The pertinent sections of Public Resolution No. 96, approved August 
27, 1940 (54 Stat. 859), as amended, are as follows: 


Sec. 3. (a) Any member of any reserve component of the land or naval forces 
who is on active duty or who may be assigned to active duty and who, in the 
judgment of those in authority over him, satisfactorily completes such active 
duty, and any person so ordered into the active military service of the United 
States who, in the Judgment of those in authority over him, satisfactorily com- 
pletes the period of service required under this joint resolution, shall be entitled 
to a certificate to that effect upon the completion of such active duty or such 
period of service, which shall include a record of any special proficiency or 
merit attained. * * * 

(b) In the case of any such person who, in order to perform such active 
duty or such service, has left or leaves a position, other than a temporary 
position, in the employ of any employer and who (1) receives such certificate, 
(2) is still qualified to perform the duties of such position, and (3) makes 
application for reemployment within forty days after he is relieved from such 
active duty or service— 

(A) if such position was in the employ of the United States Government, its 
Territories or possessions, or the District of Columbia, such person shall be 
restored to such position or to a position of like seniority, status and pay; 

*” 


e . * o + . 

(c) [as amended by section 8 (d) of the act of September 16, 1940, 54 Stat. 
891] Any person who is restored to a position in accordance with the provisions 
of paragraph (A) and (B) of subsection (b) shall be considered as having been 

405635"™—41——_51 
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on furlough or leave of absence during his period of active military service, 
shall be so restored without loss of seniority, shall be entitled to participate 
in insurance or other benefits offered by the employer pursuant to established 
rules and practices relating to employees on furlough or leave of absence in 
effect with the employer at the time such person was ordered into such service, 
and shall not be discharged from such position without cause within one year 
after such restoration. 

Your first question is whether reservists, either (1) on active duty 
on August 27, 1940, or (2) thereafter ordered to duty, are entitled to 
be furloughed from their civilian positions during the period of active 
military duty and restored to their civilian positions upon expiration 
of such military duty. 

By its clear terms, section 3 (a) of the resolution of August 27, 
1940, applies as well to any reservist “who is on active duty” on the 
date of its approval as to those who subsequently are ordered thereto 
under the authority of that statute. Obviously, the reference to per- 
sons then on active duty must have contemplated that they previously 
had been ordered to such service. See 16 Cong. Record (Semi-Mo. 
Ed.) at pp. 15172-3 and 15185. 

You present, further, a similar question with respect to “an em- 
ployee who voluntarily enlists for 1 year rather than wait for induc- 
tion into the service.” While your letter uses the term “enlists,” 
I assume you do not refer to an original enlistment in the Regular 
Army either for a period of 1 or 3 years, under section 27 of the 
National Defense Act, as amended, 10 U. S. C. 628. That was as- 
sumed to be the status of the individual considered in question No. 1 
of the decision of November 13, swpra, since it was specified that he 
was “not inducted into the service under the Selective Training and 
Service Act of 1940.” That decision pointed out that the statutes 
referred to above did not comprehend such an enlistment, and that 
the nature of an enlisted man’s status under military law precludes 
the view that an enlisted man could be considered in anywise to re- 
tain a civilian status after he has become subject to the military laws. 
The wording of your question indicates rather that you refer to a 
person who is “afforded an opportunity to volunteer for induction” 
under the authority of section 3 (a) of the Selective Training and 
Service Act of 1940, 54 Stat. 885. Section 8 of the same act pre- 
serves, in general, the civilian employment rights of “Any person in- 
ducted into the land or naval forces under this Act for training and 
service,” which must be taken to include volunteers for induction 
under that act, as well as persons conscripted. Thus limiting your 
second question, and thus distinguishing its facts from those con- 
sidered in the decision of November 13, 1940, 20 Comp. Gen. 257, the 
conclusion follows that persons of the three classes mentioned in your 
letter are entitled, respectively, to the benefits of the applicable stat- 
utory provisions referred to above. See question and answer No. 5 
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in the decision cited, 20 Comp. Gen. 257, and decision of September 
18, 1940, 20 Comp. Gen. 158. 

Those benefits are not, however, exactly as suggested by the con- 
cluding paragraph of your letter. While the statutes provide for 
the restoration to the civilian positions upon completion of military 
duty, said statutes do not require that the employees be regarded as 
on furlough when they enter the military service but only that they 
be regarded as “having been” on furlough if and when they return 
to their civil positions under the conditions prescribed in the involved 
statutes. Civil Service Commission Departmental Circular No. 255, 
of April 16, 1941. For an explanation of the status of such persons 
during the interim, see 20 Comp. Gen. 158, zd. 167. 


(B-16681) 


DELEGATION OF AUTHORITY—TRAVELING EXPENSES OF 
EMPLOYEES ON CHANGE OF STATION 


Section 301 of the act of March 25, 1940, authorizing the use of traveling ex- 
pense appropriations of the executive agencies for the traveling expenses of 
civilian personnel upon permanent change of station “when authorized 
by the head of the department or establishment concerned in the order direct- 
ing such transfer,” vests in the heads of such departments and establish- 
ments a discretion which cannot be delegated to other than an assistant 
secretary or other official authorized by law to act in place of the head of 
the department. 7 Comp. Gen. 656, and 16 id. 667, distinguished. 

The only manner in which the ministerial duty of signing travel orders may be 
effectively delegated so as to vest in the traveler on change of headquar- 
ters the right to reimbursement for travel expenses conferred upon civilian 
personnel by section 301 of the act of March 25, 1940, is to precede such 
ministerial duty by the exercise of discretion by the head of the Government 
agency concerned, or official authorized by law to act in his stead, by personal 
action in signing an authorization for the transfer. but the authorization may 
be either in blanket form as to the individuals to be transferred or separate 
as to each individual. 


Comptroller General Warren to the Secretary of War, May 14, 1941: 
I have your letter of May 1, 1941, as follows: 


The Secretary of War is considering delegating to subordinate representa- 
tives in the field service of the Department the ministerial function of approv- 
ing authorizations for travel of civilian employees from one permanent duty 
station to another subject to certain conditions which he will prescribe. In this 
connection reference is made to 7 C. G. 482 and 17 C. G. 393, which states in 
effect that the head of the Department is authorized by law to approve per- 
manent changes in station at Government expense, and that where a discre- 
tion is, by statute, vested in the head of the department or establishment, the 
exercise of such discretion cannot be delegated to or exercised by subordinate 
Sta Reference is also made to 17 C. G. 393 at P. 394 and 16 ©. G. 667 at 
P. ’ 

The Department does not propose to delegate the discretion of approving such 
orders, but does propose to delegate the ministerial duty of signing such orders 
subject to prescribed conditions and with the statement in every travel order 
so signed that action is taken “Under authority of the Secretary of War dated 

.” to his representative in the field. Business in connection with the 
present national emergency requires the full time and energy of the Secretary, 
and it is practically impossible for him to personally sign each individual travel 
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order which is issued in the Department. The civilian personnel strength is 
such, also, that it is a definite hindrance to the defense program to require 
the Secretary’s signature on each order. 

Inclosed herewith is a draft of departmental Orders which it is proposed to 
issue on the general subject of travel. An advance decision is requested as 
to the legality of the provisions of the orders, especially as to whether a travel 
order signed by a responsible subordinate representative reciting that it is 
issued “Under authority of the Secretary of War dated ” (the date will be 
the date of the Department’s orders) will be accepted by the General Account- 
ing Office as set under the requirements of section 301 of the act approved March 
25, 1940 (Pub. No. 442, 76th Congress), without further evidence that issuance 
of the orders has been authorized by the head of the department, 


Section 301 of the act of March 25, 1940, 54 Stat. 78, provides: 


Appropriations for the fiscal year 1941 available for expenses of travel of 
civilian officers and employees of the executive departments and establishments 
shall be available also for expenses of travel performed by them on transfer 
from one official station to another when authorized by the head of the depart- 
ment or establishment concerned in the order directing such transfer: Prvvided, 
That such expenses shall not be allowed for any transfer effected for the 
convenience of any officer or employee. 


This act vests in the heads of the executive departments and es- 
tablishments a discretion and the submission indicates that your 
Department is fully aware of the general rule that a discretion so 
vested cannot be delegated to other than an assistant secretary or 
other official authorized by law to act in place of the head of the 
Department. 7 Comp. Gen. 482; id. 689; id. 832; 17 id. 606; 20 id. 
27. However, the submission asserts that it is not the discretion that 
it is desired to delegate but only the ministerial action of signing the 
travel orders. It is proposed to accomplish this by the following 
regulation : 


Travel between permanent duty stations at Government expense——The Na- 
tional Defense Program has made such demands on the time of the Secretary 
of War that it has become impracticable to require that travel between perma- 
nent duty stations receive the personal approval of the Secretary. For the 
purpose of facilitating the issuance of travel orders upon transfer of civilian 
employees in the field service between permanent duty stations, the managers 
of the civilian personnel field offices are hereby authorized to act as repre- 
sentatives of the Secretary of War to perform the ministerial function of 
approving such orders, subject to the following conditions: 

1. Any travel —— will be in accordance with the Standardized Govern- 
ment Travel Regulatio: 

2. Any travel cainmahans will be for transfer between permanent duty sta- 
tions, within the same arm or service. 

8. Such transfers must be for the convenience of the Department and must 
not have been solicited in any manner by the employee concerned. 

4. Every travel order favorably acted upon will be approved with the state- 
ment “Under authority of the Secretary of War dated .” and will be 
properly signed by the manager of the civilian personnel field office, with the 
name of the Administrative Assistant to the Secretary of War, under their 
present authority. 

5. Any travel orders which are acted upon in Washington will require the 
prior approval of the Administrative Assistant to the Secretary of War and 
will be approved “Under authority of the Secretary of War dated 
under the same conditions as govern the actions of the managers of the civilian 
personnel field offices. 

It is desired that the chiefs of the bureaus, arms, and services utilize to 
the fullest extent this delegation of ministerial function of approving travel 
orders between permanent duty stations, by decentralizing to appropriate officials 
the field service authority to obligate travel funds which may be authorized 
or their use. 
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It does not appear from the above regulation how the authority 
of the Secretary of War is to be expressed but it would appear that 
the direction to approve the travel orders “Under authority of the 
Secretary of War dated —-——” was intended to refer to the above 
- regulation only. If so, there is involved not only the delegation of 
the ministerial duty but, also, the delegation of the discretion which 
is not permissible. 7 Comp. Gen. 518. The decision in 17 Comp. 
Gen. 393, page 394, referred to in the submission as a precedent for 
the delegation of ministerial duty, cites the former decision in 14 
Comp. Gen. 532, as an example of the manner in which the discretion 
preceding the ministerial duty may be exercised. In said former 
decision it was held: 

The normal and regular procedure under the act of March 8, 1933, 47 Stat. 
1513, authorizing reimbursement of traveling expenses incident to transfer of 
personnel from one station to another, is for the travel order delivered to the 
employee to contain the information that the transfer is not for the con- 
venience of the employee or officer concerned, to provide for the reimburse- 
ment of such expenses and to be signed by the head of the department or 
establishment concerned, said order to be attached to the voucher upon which 
reimbursement is claimed. 

If, for administrative reasons, the head of a department or establishment 
prefers to sign a consolidated order scheduling numerous transfers or other 
personnel changes, instead of signing an individual order in each case in which 
it has been determined to allow traveling expenses incident to transfer from 
one official station to another, such an order will be regarded as meeting the 
requirements of the statute, provided the authorization and information re- 
quired by the statute be clearly shown on the consolidated order and a photo- 
stat copy thereof be filed in the General Accounting Office either currently 
as issued or with the voucher on which reimbursement of traveling expenses 
involved is claimed. 

The decision in 16 Comp. Gen. 667, page 668, also referred to in 
your submission, was addressed to the Secretary of Agriculture and 
was based on the provisions of the act of March 4, 1911, 36 Stat. 1265, 
as will be seen from a reference to the prior decision in 7 Comp. Gen. 
656, therein cited as authority. This act is applicable only to the 
Department of Agriculture and furnishes no authority for similar 
action by the head of any other department. 

This office is fully aware of the burden imposed upon the heads 
of departments and establishments by compliance with the statute 
in question which, also, places a burden upon this office in ascertain- 
ing whether the statute has been complied with in connection with 
every voucher claiming reimbursement of travel expenses on trans- 
fers, and in the Comptroller General’s Annual Report to the Congress 
for 1989, this office recommended the enactment of legislation elim- 
inating the requirement that the authorization or approval by the 
head of the department be included in the order directing the trans- 
fer. Pursuant thereto H. R. 8151 was introduced in the Seventy- 
sixth Congress, January 25, 1940, and was passed by the House of 


Representatives February 19, 1940, but failed of passage by the Senate. 
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In the absence of some change or amendment in the present statu- 
tory provision as quoted above, this office is without authority to 
waive compliance with the requirements of the statute. Answering 
your question specifically you are informed that the only manner 
in which the ministerial duty of signing the travel orders may be 
effectively delegated so as to vest in the traveler on change of head- 
quarters the right to reimbursement for travel expenses and to a 
per diem in lieu of subsistence, is to precede such ministerial duty 
in each case by the exercise of discretion by the Secretary of War 
or by an Assistant Secretary of War by personal action in signing 
an order authorizing the transfer of the particular employee, which 
order must state therein that such employee will be entitled to re- 
imbursement for travel expenses and to a per diem in lieu of sub- 
sistence at a specified rate. Since the proposed regulation herein 
quoted does not provide for such personal action by the Secretary 
or an Assistant Secretary it may not be approved by this office. As 
indicated in 14 Comp. Gen. 532, supra, and 17 id. 393, it is not re- 
quired that the approval of the head of the department be placed 
on each individual order, it being sufficient if the approval is per- 
sonally placed in advance on a schedule listing the employees to be 
transferred and stating therein that such emloyees will be entitled 
to reimbursement for travel expenses and to per diem in lieu of 
subsistence at a specified rate during the period of travel necessary 
to accomplish such transfer. 


(B-16709) 
CONTRACTS—REFORMATION—JURISDICTION 


Administrative officers of the Government may not reform contracts under 
which the United States has obtained vested rights. 

The accounting officers of the Government, on submission to them of the facts 
fully justifying, may authorize adjustments made necessary by mutual 
mistakes in, or omissions from, contracts. 

In any case involving a contract negotiated by the War Department under 
authority of Public, No. 708, approved July 2, 1940, where it may appear that 
there has been a mutual mistake and that the contract does not express 
the real and entire agreement of the parties, there should be submitted 
to the General Accounting Office, prior to any change in or addition to the 
contract, evidence tending to establish clearly the true intent of the parties, 
and requests for decisions in such matters will be given consideration when 
submitted directly by a contracting officer. 


Comptroller General Warren to the Secretary of War, May 15, 1941: 
I have your letter of May 8, 1941, as follows: 


Under the authority of the act of July 31, 1894, (28 Stat. 208) advance decision 
is requested upon the following matter: 

In administering contracts for the production of ordnance supplies, which 
were negotiated under the authority of Public 703, 76th Congress, approved 
July 2, 1940, it has been discovered in several instances that by inadvertence 
certain provisions, which were agreed upon during the negotiations, were omitted 
from the written instrument. A typical situation is the following: 
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With respect to contract No. W-478-ORD-1305, the contractor had in his 
possession certain machine tools owned by the Government which were being 
used in the performance of an educational order contract. The contractor en- 
tered into negotiations with the Government for a production order contract. 
Throughout the negotiations it was recognized by all parties that these machine 
tools would be used in the performance of the production order contract and 
that the price arrived at was predicated upon use by the contractor of 
such Government-owned tools. A stipulation to that effect was included in the 
report of negotiations which was submitted to the Chief of Ordnance and 
approved by him in accordance with the customary procedure. However, when 
the contract was drafted, an article permitting the use of Government-owned 
machine tools was inadvertently omitted. This omission was not discovered 
until after the contract was completely executed and approved. 

In the case of contract No. W-294-ORD-710, the situation is generally the 
same except that the article which was inadvertently omitted would have pro- 
vided that if certain specified machine tools were not received by the contractor 
on or before certain specified dates, the time for performance of the contract 
would be extended by the number of days by which receipt of such machine 
tools was late. As to evidence of intention, while this item is not one which 
is included on the report of negotiations, contract No. W-294-ORD~-711 between 
the same parties, entered into one month previously contained the article in 
question and certain of the machine tools listed in this article 31 of contract 
No. W-294-ORD-711 are necessary also in the manufacture of the items covered 
by contract No. W-294-ORD-710. Further, the contracting officer states that 
it was mutually intended to include in contract No. W-294-ORD-710 an article 
corresponding to article 31 of contract No. W-294-ORD-711. One such tool 
was not received on time, with the consequence that the contractor was unable 
to make the first delivery on schedule and became liable for liquidated damages. 

It is desired to expand these contracts by supplemental agreements, so as to 
insert the omitted articles. However, some doubt as to the propriety of such 
action is raised by 27 Comp. Dec. 109. This states in part: 

“This office has taken the position, I think uniformly, that the reformation 
of a written contract made under section 3744, Revised Statutes, is to be 
effected in case of mutual mistake by the production of clear evidence on both 
sides as to the nature of the mistake and how it occurred and as to the intention 
each party had when signing the written agreement. It is held, also, that 
reformation is accomplished not by any writing in the form of a supplemental 
contract or supplemental agreement merely reciting the alleged mutual mistake, 
but by proof of such mistake and the reading of the contract, and settlement of 
claim arising thereunder, as though the written contract had read in accordance 
with the facts established as to the real intention of the parties when they 
entered into it. 

“This office has noticed that some departments of the Government have made 
use of so-called supplemental contracts for the purpose of correcting alleged 
mistakes of fact. Such papers are of little if any value and certainly cannot be 
accepted by the accounting officers of the Treasury as conclusively establishing 
the existence or extent of the alleged mistake. I think it has been well estab- 
lished as a matter of procedure that disbursing officers should pay liabilities 
arising under written contracts in accordance with the terms of such contracts 
executed under provisions of law and that any additional payment that may 
be claimed by the Contractor should be received by him after the evidence of 
the mutual mistake of fact has been presented to the proper auditor of the 
Treasury and given consideration in connection with the claim of the contractor 
for payment in excess of that provided for in the written instrument.” 

Despite the broad language used, it is suggested that there are certain 
distinguishing features which make that decision not wholly applicable to the 
matters at hand. 

The inadvertent omission of an agreed upon article does not seem to be the 
kind of “mutual mistake” referred to by the Comptroller of the Treasury. Cer- 
tain language in the opinion indicates that he had in mind a situation where 
a provision written in the contract does not express the true intention of the 
parties, as, for instance, where the price stated in the contract is not the price 
previously agreed upon. The term “mutual mistake of fact,” as used in the 
opinion, seems to imply an inconsistency between the writing and the claimed 
intention in matters other than those involving mere formal errors. Where 
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the agreement as reduced to writing omits or contains the terms or stipulations 
contrary to the common intention of the parties, the instrument should be 
corrected so as to make it conform to their real intent. The evidence must 
be such as to leave no reasonable doubt as to either of these possible situations. 

Here, there is no such inconsistency. Inclusion in each of the cases cited 
as examples, of the article which was omitted would not vary the terms of 
any other article of the contract as it now stands. There would merely be 
something added, a point which was understood but not committed to writing. 
The only variance which could possibly be asserted would be the granting of 
some benefit to the contractor which, because it was not affirmatively granted 
in the original contract, by implication was intended to be withheld and would 
require reduction of the contract price. 

It is a physical impossibility to commit to writing every detail of the under- 
standing which is the basis of a contract. There are always some details which 
are tacitly understood as being part of the bargain. It would seem always 
permissible to put one of these details into writing at some later date in order 
to clarify performance. Conceding that provisions such as were omitted in 
the cited examples are sufficiently important to warrant inclusion in the original 
writing, and conceding that it was intended to do so, the “mistake” of signing 
a contract which did not include the provision in question still does not appear 
to be a “mutual mistake of fact” which cannot properly be corrected by a 
supplemental agreement. 

Even in the event the inadvertent omissions described are considered as 
“mutual mistakes” within the meaning of the Comptroller’s decision, there appear 
to be certain other grounds for not applying that decision to the instant cases, 

In the first place, the effect of the supplemental agreement considered by the 
Comptroller of the Treasury would have been to increase payments to the 
Contractor to an amount over and above the contract price. No such effect is 
presented in the instant cases. In both examples the contract price is unchanged. 
In one example no Money at all is involved; in the second, the money involved 
is merely the measure of damages, which the Contracting Officer could waive 
upon a finding of fact that the Government was responsible for the delay. 

In the second place, the problem is one of administration of contracts rather 
than final settlement. The rights of the parties must be established at once 
as to terms of the contract which relate to conditions of production and not 
merely the amount of money to be paid after completion. Questions such as 
whether the contractor is entitled to use certain machine tools must be settled 
immediately in order that production may go forward. 

Finally, the conditions of the present emergency seem to present a strong 
case for reformation of contracts by supplemental agreement. The large num- 
ber of contracts which are being entered into, the use of the process of nego- 
tiation instead of the more formal bid and awards, the demand for speed in 
executing these contracts as soon as negotiations have been completed, and the 
unavoidable use of inexperienced personnel have had the unfortunate concomi- 
tant of mistakes such as described above. It is believed that the national 
defense program will be furthered if these few mistakes can be corrected as 
soon as they are noticed. In this connection your attention is invited to the 
fact that a contracting officer does not have a right to request an advance 
decision in such matters unless by request of the head of the department. See 
act of July 31, 1894 (28 Stat. 208, 81 U. 8. C. 74). If it were possible for the 
contracting officer to request advance decisions in the same manner as dis- 

officers, many important decisions could be secured with a minimum 
of delay in the administration of Government contracts. Your decision in 16 
Comp. Gen. 565 has not been overlooked. However, if an affirmative decision 
could be rendered at this time authorizing contracting officers to request ad- 
vance decisions in similar matters as are authorized by disbursing officers of 
the Government, the result would be greatly beneficial to the executive estab- 
lishments of the Government as well as to enable your office to render decisions 
promptly at the time matter at issue arises. Production will no doubt be 
ted by the removing of as many uncertainties as possible from the 
performance of these contracts. 

Your opinion is requested whether supplemental agreements may be entered 
into to correct mutual mistakes (1) involving no money but merely a condition 
of performance and (2) involving delivery dates and application of liquidated 
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damages provisions, and whether contracting officers may request advance 
decisions. 

In view of the urgency of the situation, an early reply will be appreciated. 

Administrative officers of the Government are without authority to 
reform contracts under which the United States has obtained vested 
rights. Reformation of contracts is a judicial, rather than an ad- 
ministrative, function, and may be effected only where the facts fully 
justify such action. See Hygienic Fibre Co. v. United States, 59 Ct. 
Cls. 598; and American Sales Corporation v. United States, 27 F. 
(2d) 889, affirmed 82 id. 141, and certiorari denied, 280 U. S. 574. 
See, also, 18 Comp. Gen. 114, 116. 

With reference to the scope of the decision reported in 27 Comp. 
Dec. 109, quoted in part in your letter, it may be noted that said 
decision held, also, on page 110 that— 

The purpose of the laws requiring contracts of the War Department to be 
in writing and signed at the end thereof by the contracting parties is not 
carried out, it seems to me, if the reformation of a contract is to be permitted 
upon any except conclusive proof that the written contract did not carry out 
the intention of both parties and satisfactory evidence is produced to show as 
to each party what was the real agreement entered into from which may be 
decided what was the mutual mistake by which the contract in form required 
by law did not carry out the real intention. United States vy. Milliken Co., 


202 U. 8., 168; Cramp v. United States, 239 U. S., 221; Ackerlind v. United 
States, 240 U. §., 581. 


The jurisdiction being in the accounting officers of the Government 


to make final determination—insofar as the executive branch of the 
Government is concerned—as to the validity of payments under con- 
tracts, the procedure has long been, and operates to save the cost and 
delay of litigation, on submission to them of the facts fully justifying, 
to authorize adjustments made necessary by reason of mutual 
mistakes or omissions. 15 Comp. Gen. 238, 240. 

With respect to contract No. W-478-ord-1305, in view of your spe- 
cific report that the price arrived at thereunder was predicated upon 
use by the contractor of certain Government-owned tools and that a 
stipulation to that effect was included in the report of negotiations 
submitted to and approved by the Chief of Ordnance, it seems ap- 
parent that such contract, as reduced to writing, did not—due to a 
mutual mistake in omitting therefrom a pertinent provision—reflect 
the entire contract on which the parties had agreed and attempted to 
negotiate. Accordingly, if such be the facts, this office is not re- 
quired to object to an addendum to the contract to show the provi- 
sion omitted from the original contract due to mutual mistake. 

With respect to contract No. W-294-ord-710, if it be definitely 
determined, and certified by both parties to the contract, that there 
was inadvertently omitted from the contract as executed a provision 
intended to be inserted therein to the effect that the Government 
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would furnish certain specified machine tools on or before certain 
specified dates and that if they were not received by said dates the 
contract time would be extended by the number of days by which the 
receipt of such tools was late, an addendum to the contract to show 
the omitted provision is authorized. 

In any other case where it may appear that there has been a mutual 
mistake and that the contract does not express the real and entire 
agreement of the parties, there should be submitted to this office, prior 
to the making of any change in or addition to the contract, such evi- 
dence as may tend to establish clearly what the contract actually was 
or would have been but for the mistake, and, in view of the repre- 
sentations made in your letter, requests for decision in such matters 
will be given consideration when submitted directly to this office by 
a contracting officer, provided the request for decision is supported 
by proper evidence as outlined above. 


(B-16762) 
PAY—LONGEVITY—SERVICE CREDITS—NATIONAL GUARD 


A National Guard officer on active duty and entitled to Federal pay may not 
count for longevity pay purposes a period during which he held a com- 
mission in the National Guard of the United States and at the same time 
served in an enlisted status in the National Guard of a State, since the 
only service involved was not commissioned service and his status as an 
officer of the National Guard of the United States prior to its order into 
the Federal service merely imposed on him a liability to be so ordered. 


Assistant Comptroller General Elliott to Maj. B. H. Graban, U. S. Army, May 
16, 1941: 

There has been considered your letter dated April 4, 1941, forwarded 
to this office by first indorsement dated May 8, 1941, requesting decision 
as to whether service in the National Guard of the United States may 
be considered in the computation of longevity pay for Capt. Henry 
M. Smick, Inf-NG. A voucher in the amount of $9.33, representing 
longevity pay for the period February 3 to 28, 1941, was transmitted 
with your letter. 

The official National Guard Register for the year 1939, page 536, 
shows as follows: 

Pvt Pvticl corp sgt Inf d SSC&D 13 Nov 34 to 5 July 39 

(NGUS Inf 2 It 16 Dee 35 1 It 2 Feb 89 to 22 Oct 39) 2 It Inf 6 July 39 

This indicates that Captain Smick was an officer in the National 
Guard of the United States from December 16, 1935, to July 5, 1939, 
and an officer of the National Guard of his State July 6, 1939, pre- 
sumably to the present time; that at the beginning of this period he 
was in an enlisted status in the National Guard of the State and such 
status continued until July 6, 1939, on which date he was made an 
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officer in the National Guard of the State. The officer is now on active 
duty as an officer of the National Guard of the United States and is 
entitled to pay under section 3 of the act of June 10, 1922, as amended 
by the act of May 31, 1924, 43 Stat. 250, 37 U. S. C. 7, which provides: 


That when officers of the National Guard or of the reserve forces of any of 
the services mentioned in the title of this act are authorized by law to receive 
Federal pay, those serving in grades corresponding to those of colonel, lieutenant 
colonel, major, captain, first lieutenant, and second lieutenant of the Army 
shall receive the pay of the sixth, fifth, fourth, third, second, and first periods, 
respectively. Such officers whenever entitled to Federal pay, except armory 
drill and administrative function pay, shall receive as longevity pay, in addition 
to base pay provided but not exceeding the maximum pay prescribed by law, an 
increase thereof at the per centum and time rates up to thirty years provided 
in the tenth paragraph of section 1. In computing the increase of pay for each 
period of three years’ service, such officers shall be credited with full time 
for all periods during which they have held commissions as officers of any of 
the services mentioned in the title of this act, or in the Organized Militia prior 
to July 1, 1916, or in the National Guard, or in the Naval Militia, or in the 
National Naval Volunteers, or in the Naval Reserve force or Marine Corps 
Reserve force, when confirmed in grade and qualified for all general service, 
with full time for all periods during which they have performed active duty 
under reserve commissions, and with one-half time for all other periods during 
which they have held reserve commissions. 


Section 58 of the National Defense Act, as amended by section 5 of 
the act of June 15, 1933, 48 Stat. 155, 32 U. S. C. 4-a, contains a 
provision as follows: 


The National Guard of the United States is hereby established. It shall be 
a reserve component of the Army of the United States and shall consist of 
those federally recognized National Guard units, and organizations, and of 
the officers, warrant officers, and enlisted members of the National Guard of 
the several States, Territories, and the District of Columbia, who shall have 
been appointed, enlisted and appointed, or enlisted, as the case may be, in the 
National Guard of the United States, as hereinafter provided, and of such other 
officers and warrant officers as may be appointed therein as provided in section 
111 hereof: Provided, That the members of the National Guard of the United 
States shall not be in the active service of the United States except when 
ordered thereto in accordance with law, and, in time of peace, they shall be 
administered, armed, uniformed, equipped, and trained in their status as the 
National Guard of the several States, Territories, and the District of Columbia, 
as provided in thisact: * * * 


Section 111 of the act referred to in section 58, supra, provides that 
when Congress shall have declared a national emergency and shall 
have authorized the use of land forces of the United States for any 
purpose requiring the use of troops in excess of those of the Regular 
Army, the President may order the National Guard of the United 
States into the active military service of the United States. The last 
paragraph of the section is as follows: 


In the initial mobilization of the National Guard of the United States, war- 
strength officer personne] shall be taken from the National Guard as far as 
practicable, and for the purpose of this expansion warrant officers and enlisted 
men of the National Guard may, in time of peace, be appointed officers in the 
National Guard of the United States and commissioned in the Army of the 
United States. 
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Section 38 of the National Defense Act, as amended and reenacted 
by section 4 of the act of June 15, 1933, 48 Stat. 155, provides: 

All persons appointed officers in the National Guard of the United States 
are reserve officers’ and shall be commissioned in the Army of the United 
States. * * © 

From the foregoing, it is evident that while the National Guard of 
the United States is a reserve component of the Army, it is composed 
of certain units, organizations, and persons of the National Guard 
of the several States, Territories, and the District of Columbia, and 
although its members have the status of reserves of the Army, when 
not in the actual service of the United States all the military duty 
to which they are subject is in the National Guard of the State. 
They are required to be administered, armed, uniformed, equipped, 
and trained in their status as the National Guard of the several States, 
Territories, and the District of Columbia, as provided in the National 
Defense Act. There is no service in the National Guard of the United 
States until it is ordered into the active service of the United States 
and when not in active service there is merely a liability to service 
imposed by law upon members of the National Guard of the several 
States, Territories, and the District of Columbia. See 20 Comp. 
Gen. 136. 

Section 71 of the National Defense Act, as amended by section 9 
of the act of June 15, 1933, 48 Stat. 157, is as follows: 


In this act, unless the context or subject matter otherwise requires— 

(a) “National Guard” or “National Guard of the several States, Territories, 
and the District of Columbia” means that portion of the Organized Militia of 
the several States, Territories, and the District of Columbia, active and inactive, 
federally recognized as provided in this act and organized, armed, and equipped 
in whole or in part at Federal expense and officered and trained under paragraph 
16, section 8, article I of the Constitution. 

(b) “National Guard of the United States” means a reserve component of the 
Army of the United States composed of those federally recognized units and 
organizations and persons duly appointed and commissioned in the active and 
inactive National Guard of the several States, Territories, and the District of 
Columbia, who have taken and subscribed to the oath of office prescribed in 
section 73 of this act, and who have been duly appointed by the President in 
the National Guard of the United States, as provided in this act, and of those 
officers and warrant officers appointed as prescribed in sections 75 and 111 of 
this act, and of those persons duly enlisted in the National Guard of the United 
States and of the several States, Territories, and the District of Columbia who 
have taken and subscribed to the oath of enlistment prescribed in section 70 
of this act. 


Under the provisions of section 3 of the Joint Service Pay Act, June 
10, 1922, 42 Stat. 627, an officer of the National Guard entitled to 
Federal pay may count for longevity pay purposes commissioned 
service in the “National Guard.” The term “National Guard” as 
there used refers to the National Guard of the several States, Terri- 
tories, and the District of Columbia, and since no contrary intent 
appears in later statutes it must be held to have the original meaning 
when first used in section 3. 
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Captain Smick is not authorized to count for longevity pay pur- 
poses his National Guard service prior to July 6, 1939, because such 
service was not commissioned service and his status as a commis- 
sioned officer of the National Guard of the United States during his 
enlisted status in the National Guard does not give him greater rights 
to a longevity increase. A National Guard officer on active duty and 
entitled to Federal pay may count for longevity pay purposes only 
that service which is specifically authorized by law to be counted for 
such purpose, and no provision has been made for counting time dur- 
ing which a commission was held in the National Guard of the 
United States while in an enlisted status in the National Guard of 
a State. 


Accordingly, you are advised that payment of the voucher, which 
is retained in this office, is not authorized, since Captain Smick does 
not have the required 3 years’ service to be entitled to longevity pay. 


(B-16546) 


POSTAL EMPLOYEES IN MILITARY SERVICE—AUTOMATIC 
PROMOTIONS 


Advancement in automatic grade and salary rate based on length of service is 
a form of benefit based on “seniority” conserved by section 8 (c) of the 
Selective Training and Service Act of 1940 and the corresponding provision 
in Public Resolution No. 96, approved August 27, 1940, as amended, providing 
for restoration to civilian positions upon completion of the military service 
contemplated by these statutes. 

Regular postal employees ordered or inducted into military service, upon restora- 
tion to their civilian positions under the terms and conditions of the Selective 
Training and Service Act of 1940 or Public Resolution No. 96, approved 
August 27, 1940, as amended, may be advanced to the grade and salary to 
which they would have been advanced had their military service been postal 
service, but, since the benefits of these statutes are available only upon 
restoration to civilian positions, no administrative action making adjust- 
ments in grade and salary rate of the employees should be taken while they 
are absent on military duty. 24 Comp. Dec. 169, amplified. 

Since substitute postal employees do not always work full time, it would be im- 
proper to credit them, upon restoration to their civilian positions under the 
terms and conditions of the Selective Training and Service Act of 1940 or Pub- 
lie Resolution No. 96, approved August 27, 1940, as amended, with 8 hours 
a day for the time they were in the military service in fixing their salary rate 
upon advancement to regulars, but the Postmaster General may adopt a rule 
for crediting time in the military service based on the average number of 
hours’ service during a period preceding the military service. 


Comptroller General Warren to the Postmaster General, May 20, 1941: 
I have your letter of April 20, 1941, as follows: 


Section 8, paragraph (c), of the Selective Training and Service Act of 1940, 
approved September 16, 1940, Public, No. 783, 76th Congress, provides: 

“(c) Any person who is restored to a position in accordance with the pro- 
visions of paragraph (A) or (B) of subsection (b) shall be considered as 
having been on furlough or leave of absence during his period of training 
and service in the land or naval forces, shall be so restored without loss of 
seniority, shall be entitled to participate in insurance or other benefits offered 
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by the employer pursuant to established rules and practices relating to em- 
ployees on furlough or leave of absence in effect with the employer at the 
time such person was inducted into such forces, and shall not be discharged 
from such position without cause within one year after such restoration.” 

In cases where post office clerks, substitute post office clerks, city letter 
carriers and substitute city letter carriers are inducted into the military and 
naval forces of the United States their names are retained on the Department’s 
rolls and they are merely granted leave of absence without pay pending their 
return to their civilian positions. 

A decision is requested as to whether these employees are entitled to their 
automatic promotions in grade as provided in title 39 U. S. C. 104, and credit 
for substitute service in determining their salary assignment upon promotion 
to regular positions as provided in title 39 U. S. C. 108. In other words, would 
a regular employee who is reached for automatic promotion while on military 
leave be entitled to such advancement in grade and salary, also whether sub- 
stitutes would be credited for eight hours a day for the time they are in 
the military service in determining the total number of hours to their credit 
in fixing their salary upon advancement to regular. 


Sections 104 and 108, title 39, U. S. Code, cited in your letter, 
provide as follows: 
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104. Time credits for certain substitute services upon appointment to regular 
service. 

Substitute clerks in first- and second-class post offices and substitute letter 
earriers in the City Delivery Service when appointed regular clerks or carriers 
shall have credit for actual time served, including time served as special- 
delivery messengers, on a basis of one year for each three hundred and six 
days of eight hours served as substitute or messenger, and shall be appointed 
to the grade to which such clerk or carrier would have progressed had his 
original appointment as substitute been to grade 1. Any fractional part of 
a year's substitute service will be included with his service as a regular clerk 
or carrier in the City Delivery Service in determining eligibility for promotion 
to the next higher grade following appointment to a regular position. 

Substitute clerks, substitute garagemen-drivers, substitute driver-mechanics, 
and substitute general mechanics, when appointed regular clerks, garagemen- 
drivers, driver-mechanics, or general mechanics in the motor-vehicle service, and 
substitutes in the pneumatic-tube service when appointed as regular employees 
in the pneumatic-tube service, shall be given credit for the actual time served 
as a substitute on the basis of one year for each three hundred and six days 
of eight hours, and shall be appointed to the grade to which such clerk, garage- 
man-driver, driver-mechanic, general mechanic, or employee in the pneumatic- 
tube service, would have progressed had his original appointment as a substitute 
been made to grade one. Substitute service shall be computed from the date 
ef original appointment as a regular classified substitute, and the salaries 
of the employees shall be fixed accordingly upon the date of their advancement 
to a regular position under section 116 of this title. Any fractional part of 
a year’s substitute service, rendered after the enactment of this sentence, 
shall be included with his service as a regular clerk, garageman-driver, driver- 
mechanic, or general mechanic in the motor-vehicle service, or employee in 
the pneumatic-tube service, in determining eligibility for promotion to the 
next higher grade following appointment to a regular position. Mar. 4, 
1913, c. 143, 37 Stat. 796; Feb. 28, 1925, c. 368, §§4, 11, 43 Stat. 1059, 1065; 
Dec. 8, 1928, c. 11, 45 Stat. 1016; Feb. 28, 1929, c. 372, 45 Stat. 1405; June 27, 
1934, c. 848, §2, 48 Stat. 1266; Aug. 16, 1937, c. 652, 50 Stat. 650; May 12, 
1939, c. 128, 53 Stat. 740. 

108. Promotion of clerks in first- and second-class offices and letter carriers 
in City Delivery Service. Clerks in first- and second-class post offices and 
letter carriers in the City Delivery Service shall be promoted successively after 
one year’s satisfactory service in each grade to the next higher grade until 
they reach the fifth grade. All promotions shall be made at the beginning of the 
quarter following one year’s satisfactory service in the grade. (Feb. 21, 1879, 
ec. 95, § 4, 20 Stat. 317; Aug. 2, 1882, c. 373, § 2, 22 Stat. 185; Feb. 28, 1925, 
c, 368, § 4, 43 Stat. 1059.) 
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See, also, section 109, title 39, U. S. Code, providing as follows: 


109. Same. No promotion shall be made except upon evidence satisfactory 
to the Post Office Department of the efficiency and faithfulness of the employee 
during the preceding year. The Post Office Department may reduce a clerk 
or carrier from a higher to a lower grade whenever his efficiency falls below 
a fair standard or whenever necessary for purposes of discipline. Clerks and 
carriers of the highest grade in their respective offices shall be eligible for 
promotion to the higher positions in said post offices. (Mar. 2, 1907, ¢. 2513, 
34 Stat. 1206.) 


The act of July 28, 1916, 39 Stat. 413, provides in part as follows: 


* * * any postal employee who has entered the military service of the 
United States or who shall hereafter enter it shall, upon being honorably dis- 
charged therefrom, be permitted to resume the position in the postal department 
which he left to enter such military service. 
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This provision appears to be permanent legislation and comprises the 
first sentence of section 818, title 39, U. S. Code. 

In decision of September 19, 1917, 24 Comp. Dec. 169, the former 
Comptroller of the Treasury, in construing the act of July 28, 1916, 
supra, held as follows: 


"= 


The provision in the act of July 28, 1916, quoted in your letter, contemplates, 
I think, a continuing on the rolls rather than a discharge and reinstatement. That 
this is the construction placed upon the law by the department is evidenced by 
the expressed intention to grant the employees indefinite leave of absence. I 
think it was the intent and purpose of this provision that service with the 
military forces should not break the continuity of a postal employee's service 
as such, and that upon the resumption of his postal duties he should be in 
the same status as though his military service had been postal service. 

You are advised, therefore, that so long as these employees are continued on 
the rolls under authority of law, they must be treated as in the service within 
the meaning of the law relating to automatic promotions regardless of the 
fact that they are on leave of absence without pay. 
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The rule stated in the decision, supra, would appear to be equally 
applicable in respect of applying the terms of section 8, paragraph 
(c) of the Selective Training and Service Act, 54 Stat. 890, quoted in 
your submission, as well as the terms of the corresponding provision 
in Public Resolution No. 96, approved August 27, 1940, as amended 
by the Selective Training and Service Act, 54 Stat. 891, applicable to 
employees who are ordered into active military service as a member of 
the reserve components of the Army. Such statutory provision 
clearly intended to conserve any right or benefit to employees based 
on seniority under existing laws and/or administrative regulations 
which would have accrued to them had they remained in their civilian 
positions during the period they are in the military service. 

Advancement in automatic grade and salary rate based on length 
of service is a form of benefit based on seniority. If the employees 
were not advanced upon their return to their civilian positions based 
upon length of service while in the military service, they would lose 
seniority, that is, their relative standing with those employees who 
remained in their civilian positions. Also, the quoted provision 
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from the Selective Training and Service Act and the corresponding 
provision in Public Resolution of August 27, 1940, may be considered 
in the light of the provisions of section 107 and the last part of sec- 
tion 818, title 39, U. S. Code, specifically authorizing the counting 
of military service in the World War in determining the advancement 
of regular and substitute postal employees. 

Accordingly, referring to the concluding paragraph of your letter, 
no administrative action making adjustments in grade and salary rate 
of postal employees should be taken during the absence of the em- 
ployees on military duty, the benefits of the Selective Training and 
Service Act and Public Resolution of August 27, 1940, being available 
only upon restoration to civilian positions. However, upon restora- 
tion to their civilian positions under the terms and conditions of said 
statutes, regular postal employees may be advanced to the grade and 
salary rate to which they would have been advanced had their military 
service been in the postal service in accordance with existing laws and 
regulations. 

It is understood that substitute postal employees do not always 
work full time, that is, eight hours per day throughout the year. 
Hence, in order to conserve their seniority rights while in the mili- 
tary service as required by the Selective Training and Service Act 
and Public Resolution No. 96, dated August 27, 1940, on the basis 
that their service had been in their civilian positions, it would not be 
proper in all cases to credit them with eight hours a day for the 
time they are in the military service in fixing their salary rate upon 
advancement to regulars. Such action would grant them additional 
benefits of seniority over substitute employees who remain in their 
civilian positions and who may not be required to work continu- 
ously—benefits not contemplated by. the Selective Training and 
Service Act and Public Resolution No. 96. In the absence of any 
other rule prescribed by law—such as section 107, title 39, U. S. Code, 
applicable to service during the World War—the Postmaster Gen- 
eral, in order to conserve the seniority rights of substitute postal 
employees while they are in a military service, would appear to be 
authorized to adopt a rule crediting such substitutes, upon restora- 
tion to their civilian positions, with the same average number of 
hours’ service during military service as the same substitutes served 
during the same period of time next proceeding their entry into the 
military service or for a longer period of prior service in fixing the 
salary rate upon advancement to regulars. 

The questions presented are answered accordingly. 
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(B-15415) 


TRANSPORTATION—WATER, RAIL, OR MOTOR FREIGHT— 
COMPARATIVE COSTS 


Although, under section 821 (a), part II, title III, of the Transportation Act 
of 1940, advertising for bids for transportation services is not required 
“when the services required can be procured from any common carrier 
lawfully operating in the territory where such services are to be per- 
formed,” there is no authority for procuring such services from one common 
carrier at a cost in excess of that for which equally satisfactory trans- 
portation could have been procured—without advertising—from another 
qualified carrier. 

In computing comparative costs, under section 5, Executive Order No. 8588, 
dated November 7, 1940, to determine in advance of shipment the most 
economical means—water, rail, or motor freight—of transporting the effects 
of a civilian employee upon change of station, costs of packing, crating, 
etc., considered, where the actual total weight is unknown until the time 
of actual shipment, the average of the estimated weights submitted by 
bidders on packing, crating, etc., should be used rather than the lowest or 
highest estimated weight, or using for each bidder the estimated weight 
submitted by him. 

Even though, after inviting bids for packing, crating, etc., the household effects 
of a civilian employee upon change of station, the cost thereof, plus rail 
or water transportation cost, exceeds the cost of motor freight, the award 
should nevertheless be made for shipment by rail or water if by using the 
lesser arbitrary $2.50 rate per hundred pounds saving on cost of packing, 
crating, ete., resulting from the use of motor freight, fixed by section 5 
of Executive Order No. 8588, as the maximum savings allowance for cost 
comparison purposes, the cost of the rail or water shipment is then less 
than the cost by motor freight. 

The maximum amount which may be allowed for packing, crating, etc., the 


effects of a civilian employee upon change of station, in determining 
whether it is more economical to ship the effects by rail, water, or motor 
freight, is the $2.50 per hundred pounds specified in section 5 of Executive 
Order No. 8588, but where the determination is to be made only as between 
rail and water carriers the said maximum allowance provision is not for 
application. 


Comptroller General Warren to the Secretary of the Interior, May 21, 1941: 


There have been considered the questions presented in your letter 
of March 8, 1941, as follows: 


This will refer to your decision B-—13987 of January 10, 1941, addressed to 
the Administrator of Veterans’ Affairs, and with particular reference to the 
last paragraph thereof wherein you point out that section 321a of part II, 
title III of the Transportation Act of 1940, Public 785, approved September 18, 
1940, provides specific statutory authority for procuring transportation services 
without advertising for bids when the services can be procured from any com- 
mon carrier lawfully operating in the territory where such services are to be 
performed. 

In considering the above-mentioned statutory authority the question arises 
as to whether it is required, preparatory to shipping Government property on a 
Government bill of lading, that the actual lowest cost method of transportation 
be determined and the shipment move in that manner, or is it permissible for 
a Government shipping officer to select the method of shipment without regard 
to comparative costs, that is, if a shipment of Government property is routed 
by motor van at a rate not exceeding that approved by the Interstate Commerce 
Commission, yet at a cost higher than that involved had the shipment moved 
by rail, will your office make settlement on the Government bill of lading at 
the rate charged by the motor-van carrier? 

In connection with the moving of employees’ household goods and effects 
from one station to another, certain instructions are requested in the light 
of Executive Order No. 8588, dated November 7, 1940. 

405635™—41——_52 
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Section 3 of the Executive Order provides— 

“Allowances for packing, crating, unpacking, and uncrating.—The actual costs 
of packing, crating, unpacking, and uncrating shall be allowed: Provided, That 
no charges shall be allowed for the packing, crating, unpacking, and uncrating 
of property in excess of the weight or measurement allowable under section 2 
of these regulations.” 

Section 5 of the Executive Order provides in part “Shipment shall be made 
by the most economical means, taking into consideration the costs of packing, 
crating, drayage, unpacking, and uncrating: Provided, That, in computing com- 
parative costs, the allowance which may be made for the saving of charges for 
packing, crating, drayage, unpacking, and uncrating, resulting from the use of 
motor freight shall in no case exceed $2.50 per hundred pounds.” [Italics 
supplied. ] 

There seems to be nothing in the Executive Order 8588, or in the Transporta- 
tion Act of 1940, which exempts the procurement of services and materials 
involved in packing, crating, drayage, unpacking, and uncrating, from the 
requirements of section 3709, Revised Statutes, when the costs involved exceed 
the statutory limitation allowed for procurements without inviting competitive 
bids. Our interpretation of the exemption from advertising for bids as stated 
in section 321 (a) of the Transportation Act of 1940, is that it applies only to 
the actual transportation services as rendered by common carriers. 

One problem which has recurred from time to time is that the weight, either 
net or gross, of the household goods to be shipped cannot be arrived at prior 
to shipment, except by guesswork. When bids are invited for crating and 
packing, bidders are requested to state the estimated gross weight. These 
vary sometimes as much as 100%. In the absence of any pertinent instructions 
in Executive Order 8588, we are in doubt as to whether the shipping weight 
in connection with making an award should be determined by (1) taking the 
lowest estimated weight, (2) the highest estimated weight, (3) averaging the 
estimated weights and using one of these weights for all bidders or (4) use for 
each bidder the estimated weight submitted by him. Bidders on packing and 
crating have informally indicated that they will not guarantee shipping weights 
when submitting their bids. 

The Executive Order referred to above provides that an arbitrary mavimum 
figure of $2.50 per hundredweight be used to determine the saving of charges 
for packing, crating, drayage, unpacking, and uncrating, resulting in the use of 
motor freight in evaluating costs as between rail and motor-van transportation, 
to arrive at the cheapest cost. The question of how to determine the weight 
to be used in so evaluating the cost is presented inasmuch as the Department 
has no method, prior to the crating and hauling of the goods to the freight 
station, of determining the actual weight of the shipment, and employees whose 
goods are being moved invariably do not know. 

Instructions are also desired as to whether, should it be ascertained after 
inviting bids for packing and crating, etc., that the cost thereof, plus rail 
charges, exceeds the cost of motor-van haul, the award should be made for 
motor-van shipment, notwithstanding the fact that by using the arbitrary $2.50 
per hundred pounds set up in section 5 as a maximum for evaluating the cost 
of packing and crating, ete., plus railroad freight haul, the cost on the latter 
basis is less than the motor-van cost. In other words, is it proper to use the 
lowest actual bid price, which may be at a rate more or less than $2.50 per 
hundred pounds, for packing, crating, etc., in lieu of the maximum figure of 
$2.50 per hundred pounds set up in Executive Order 8588, for the purpose of 
determining the saving resulting in the use of motor freight? 

Your early decision on the above questions will be appreciated. 


Section 321 (a), Part II, Title III, of the Transportation Act of 
1940, approved September 18, 1940, 54 Stat. 954, provides: 


Notwithstanding any other provision of law, but subject to the provisions of 
sections 1 (7) and 22 of the Interstate Commerce Act, as amended, the full 
applicable commercial rates, fares, or charges shall be paid for transportation 
by any common carrier subject to such Act of any persons or property for the 
United States, or on its behalf, except that the foregoing provision shall not 
apply to the transportation of military or naval property of the United States 
moving for military or naval and not for civil use or to the transportation of 
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members of the military or naval forces of the United States (or of property of 
such members) when such members are traveling on official duty; and the rate 
determined by the Interstate Commerce Commission as reasonable therefor shall 
be paid for the transportation by railroad of the United States mail: Provided, 
however, That any carrier by railroad and the United States may enter into con- 
tracts for the transportation of the United States mail for less than such rate: 
Provided further, That section 3709, Revised Statutes (U.S. C., 1934 edition, title 
41, sec. 5), shall not hereafter be construed as requiring advertising for bids in 
connection with the procurement of transportation services when the services 
required can be procured from any common carrier lawfully operating in the 
territory where such services are to be performed. 


Although advertising for bids is thus no longer required under the 
circumstances as outlined in the last proviso of this section, it does 
not necessarily follow that such services are to be procured from a 
common carrier without regard to cost economy. If equally satisfac- 
tory transportation services be available from two or more common 
carriers, and a comparison be made of their established rate schedules 
disclosing that the services are available at a less cost from one than 
from the others, there appears no reason why the United States should 
not have the benefit of the lower cost. There is nothing in the terms 
of the above statute which requires, or even sanctions, a different 
procedure. As a matter of fact there is contained in section 321 (a), 
supra, an affirmative indication of an intention on the part of the 
Congress that the United States shall have the benefit of the lowest 
prices for which satisfactory transportation serviees can be procured 
without advertising. Thus, it is provided that said section is sub- 
ject to the provisions of section 22 of the Interstate Commerce Act, 
as amended, 49 U. S. C. 221, which section provides, in pertinent 
part, that: 

Nothing in this act shall prevent the carriage, storage, or handling of property 

free or at reduced rates for the United States * * * ‘or the transportation 
of persons for the United States Government free or at reduced rates. 
In answer to the first question presented in your letter you are ad- 
vised that there would appear to be no authority for procuring trans- 
portation services from one common carrier at a cost in excess of 
that for which equally satisfactory transportation could have been 
procured—without advertising—from another common carrier “law- 
fully operating in the territory where such services are to be 
performed.” 

It appears from Executive Order 8588, dated November 7, 1940, 
that when household goods are transported by rail or water certain 
ullowances are made for packing, crating, drayage, unpacking, and 
uncrating; but that when shipment is made by motor freight such 
allowances are not made. Under section 5 of said Executive order it 
is provided, as set forth in your letter, that shipment shall be made 
by the most “economical means” but that in computing comparative 
costs for the purpose of determining which means is the most eco- 
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nomical “the allowance which may be made for the saving of charges 
for packing, crating, drayage, unpacking, and uncrating, resulting 
from the use of motor freight shall in no case exceed $2.50 per 
hundred pounds.” Your second question relates to the method of 
determining shipping weights in connection with the computation of 
proper packing, crating, draying, etc., allowances under this 
provision. 

By procuring bids with respect to packing, crating, drayage, etc., 
on a weight basis, it would, of course, be possible to determine the 
exact per 100-pound cost of those items in advance. As a matter 
of fact, if all items of shipment cost, including the actual transporta- 
tion, could be computed upon a weight basis it would be possible 
to make all comparative cost computations with respect to a single 
unit of 100 pounds—and without regard to what the weight of the 
entire shipment might ultimately prove to be. In other words, if 
the cost of shipping 100 pounds by the various shipping methods— 
water, rail, and motor freight—were known, the necessary cost com- 
putations could be made upon that basis, and without regard to 
what the entire shipment would weigh. The difficulty in that re- 
gard, however, is that motor freight tariffs are understood usually 
to be computed and published upon a cubic-foot basis and without 
regard to weight; also, that water transportation tariffs are as a 
general rule published upon an alternate basis, namely, weight or 
measurement, and in computing charges the company usually re- 
serves the right to apply whichever rate will result in the greatest 
revenue with respect to a particular shipment. This being the case 
no satisfactory basis of shipment-cost comparison seems to exist 
unless total weights and measurements are known. 

It is indicated in your letter that difficulty is encountered at this 
point due to the fact that “the Department has no method, prior 
to the crating and hauling of the goods to the freight station, of 
determining the actual weight of the shipment, and employees whose 
goods are being moved invariably do not know.” As a result, it 
appears necessary in making advance cost computations to rely 
largely upon estimated weights. In this situation you inquire as 
to whether shipping weights should be determined by (1) taking the 
lowest estimated weight, (2) the highest estimated weight, (3) the 
average of estimated weights, or (4) by using for each bidder the 
estimated weight submitted by him. 

It seems apparent that none of these methods is entirely satis- 
factory and that regardless of which one is used the weights as 
estimated will vary widely from the actual weights. However, in the 
face of the apparent necessity for employing one of these methods 
for comparative cost-computation purposes in determining in advance 
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the most “economical means” of shipment, you are advised that the 
use of the average of the estimated weights submitted would appear 
to constitute the fairest, and perhaps the most nearly accurate, basis. 
Your second question is answered accordingly. 

The purpose of the proviso in section 5 of the Executive Order 
was apparently to take from motor freight carriers a part of the 
natural advantage or saving resulting to them from the fact that 
their method of shipment entails little or no expense for packing, 
crating, etc. In other words, in order to place rail and water car- 
riers more nearly upon a basis of competitive equality with motor 
carriers so far as Government business of the type here involved 
is concerned, it was provided that in comparing shipment costs for 
purposes of determining the most economical means of shipment— 
water, rail, or motor freight—the maximum amount to be included 
in rail or water cost computation to cover packing, crating, etc., shall 
be $2.50 per hundred pounds. Accordingly, you are advised in re- 
sponse to the third question that should it be ascertained, after secur- 
ing bids for packing, crating, etc.—as required under the condition 
stated in the fifth paragraph of your letter—that the cost thereof, 
plus rail charges, actually exceeds the cost by motor freight, but 
that when the arbitrary figure of $2.50 per hundred pounds is used 
the total rail cost is less than that by motor freight, then the $2.50 


figure should be used and award made to the rail carrier.. Of course, 
in comparing water transportation costs with motor freight costs 
the computation should be made upon the same basis. However, 
in cases where motor freight transportation is not involved and the 
determination of costs is made only as between rail and water car- 
riers the $2.50 maximum allowance provision as contained in section 
5 of the Executive Order would not be for application. 


(B-15898) 


DELEGATION OF AUTHORITY—APPROVAL OF MILITARY PERSONNEL 
CLAIMS FOR PROPERTY DAMAGE, ETC. 


Claims, under the act of March 4, 1921, by military personnel for damages, etc., 
to their property, must be personally approved or disapproved by the Secre- 
tary of War or an assistant authorized by law to act in his stead, and the 
signing by a subordinate official, “By direction of” the Secretary, or other 
authorized official of a document evidencing the findings and recommenda- 
tions of an administrative board may not be accepted as evidence that 
the required personal action has been taken. 


Assistant Comptroller General Elliott to the Secretary of War, May 21, 1941: 
I have your letter of May 7, 1941, as follows: 


Your attention is invited to a recent decision of the Assistant Comptroller 
General (B—15898, Apr. 28, 1941) holding in substance that payment to a 
former soldier, for clothing issued to him by the Government and lost by fire 
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in the barracks to which he had been assigned, was not authorized under the 
act of March 4, 1921 (41 Stat. 1436). The decision adverse to the payment 
appears to have rested upon two grounds, namely, (1) that the certification 
of the claim “By direction of the Under Secretary of War” appeared over the 
signature of Major General J. H. Burns; and (2) that the reimbursement 
sought was for articles replaceable in kind, under pertinent laws and regula- 
tions, had the claimant made application therefor while in the military service. 
It is to the first of these apparent bases of decision that your attention is 
invited. 

The Office of Under Secretary of War was created by the act of December 
16, 1940 (Public, No. 891, 76th Cong.). The duties of the incumbent of that 
office were fixed by statute as follows: 

“a, * * * The Under Secretary of War shall perform such duties as may 
be prescribed by the Secretary of War or required by law. * * * In pre- 
scribing the duties to be performed by the Under Secretary of War, the Secre- 
tary of War may prescribe any of the duties now prescribed by law to be 
performed by The Assistant Secretary of War. * * *” (sec. 1, act Dec. 16, 
1940, supra). 

“b. Hereafter the Secretary of War, in addition to other duties imposed 
upon him by law, shall be charged with the supervision of the procurement 
of all military supplies and other business of the War Department pertaining 
thereto and the assurance of adequate provision for the mobilization of 
matériel and industrial organizations essential to wartime needs, and he 
may assign to the Under Secretary of War * * * such duties in connec- 
tion therewith as he may deem proper. * * *” (sec. 5a, NDA, as amended 
by sec. 2, act Dec. 16, 1940, supra). 

Pursuant to the foregoing statutory authority, the Secretary of War has 
assigned or prescribed duties to be performed by the Under Secretary of 
War as follows: 

“a. The duties and responsibilities placed on the Secretary of War by section 
5a of the National Defense Act, as amended, are hereby assigned to the Under 
Secretary of War.” (Orders, War Department, Apr. 21, 1941.) 

“ce. The Under Secretary of War will continue to perform the duties and 
discharge the responsibilities placed on the Assistant Secretary of War by 
Army Regulations No. 5-5, July 16, 1932, Orders E, War Department, November 
28, 1933, and all other existing orders or instructions.” (id.) 

Reference to the cited Army regulation (AR 5-5) will reveal the numerous 
classes of duties associated with “other business of the War Department 
pertaining” to the supervision of the procurement of all military supplies, and 
the “assurance of adequate provision for the mobilization of matériel and 
industrial organizations essential to wartime needs,” as well as the numerous 
elasses of duties, military and nonmilitary, not related to procurement or 
industrial mobilization, with which the Under Secretary of War is now 
charged. Included among these latter are “Claims, foreign or domestic, by 
or against the War Department” (subpar. 2b (1) (6), AR 5-5, July 16, 1932). 

In these critical times, and in view of the recent and continuing tremendous 
expansion of the Army of the United States, it is manifest that the Under 
Secretary of War must treat his prescribed duties pursuant to section 5a, 
National Defense Act, as amended, as of primary and commanding importance. 
For that reason, and for the further reason that it is physically impossible 
for the Under Secretary, under the existing circumstances, to examine and 
to sign all finally processed documents embodying his decisions in the premises, 
the Under Secretary has issued instructions that certain (relatively) minor 
classes of documents, including claims, be prepared for the signature of a 
responsible official of his office “By direction of the Under Secretary of War,” 
as in the instant case. 

It is not the purpose of the Under Secretary in so doing to attempt to dele- 
gate to another the discretionary power to act in such cases. The War Depart- 
ment is conversant with the distinctions drawn by the Federal courts and the 
legal officers of the Government between the delegation of discretionary and 
of ministerial functions. The Under Secretary’s view is in accord with a recent 
opinion of The Judge Advocate General that— 

“* * * An instrument executed ‘By direction of the Under Secretary 
of War’ and subscribed by an officer designated by the former so to do pur- 
ports on its face to evidence the action of the Under Secretary. In such 
case, there is no question of the delegation of the performance of a discretionary 
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act, that is, the making of the decision; the subscription appended to the 
record merely evidences or authenticates, ministerially, the fact that the 
recorded action was taken or the decision made.” (JAG 312.4, Feb. 18, 1941, 
citing, inter alia, JAG 020.1, Dec. 31, 1940). Copies of these opinions are 
inclosed. 

The crux of your decisions in cases of the present nature appears to be 
that, where the head of the department or other agency (or an under or as- 
sistant official in those cases in which the discretionary power to act has been 
lawfully delegated) has not, in person, affixed his signature in witness of his 
action, the General Accounting Office requires some other evidence “that 
the action was based on * * * specific authorization” by the appropriate 
official exercising the particular discretionary power invoked (as in 17 Comp. 
Gen. 393, 394). There have been, and undoubtedly will be, cases in which 
no documentary evidence of the personal action of the Under Secretary, ex- 
trinsic to the document signed “By direction of the Under Secretary of War,” 
is available. Typical of these situations are those matters concerning which 
the Under Secretary’s direction or decision has been oral or has consisted of 
his initials placed on a rough draft or tentative memorandum, followed by 
his absence from Washington in connection with inspection of procurement 
facilities or other official duties at the time the documents embodying his 
action have been finally prepared for signature and dispatch. 

In view of the foregoing, it is urgently requested that the General Accounting 
Office accept, at least for the duration of the present emergency, as satisfactory 
under the requirements of the pertinent statutes, instruments executed “By 
direction of the Under Secretary of War” and signed in each instance by a 
responsible subordinate official, without further evidence that the actions are 
those of the Under Secretary of War. 


Sections 3 and 4 of the statute here involved provide: 


Sec. 3. That the Secretary of War is authorized and directed to examine 
into, ascertain, and determine the value of such property lost, destroyed, 
captured, or abandoned as specified in the foregoing paragraphs, or the amount 
of damage thereto, as the case may be; and the amount of such value or 
damage so ascertained and determined shall be paid by disbursing officers 
of the Army, or such property lost, destroyed, captured, or abandoned, or so 
damaged as to be unfit for service, may be replaced in kind from Government 
property on hand when the Secretary of War shall so direct. 

Sec. 4. That the tender of replacement or of commutation or the deter- 
mination made by the Secretary of War upon a claim presented, as provided 
for in the foregoing section, shall constitute a final determination of any 
claim cognizable under this chapter, and such claim shall not thereafter be 
reopened or considered. 

By Army Regulations 35-7100 the Secretary of War has pre- 
scribed the procedure for filing claims of military personnel for 
private property lost, damaged, or destroyed in the military service. 
This procedure requires the initiation of a claim by submitting it 
in writing to the corps area commander for the jurisdiction in which 
the individual is serving, who in turn appoints a board charged with 
inquiring into and ascertaining the facts as to the alleged loss, and 
recommending the action to be taken under the statute. The claim 
then is forwarded through military channels to the Chief of Finance, 
where a second board is convened to review the facts and make 
final recommendation for the determination, prescribed by the statute, 
by the Secretary of War. The authority of the Secretary of War 
to intrust the administrative duties involved in developing the claims, 
subject, of course, to his approval, is not questioned. If and when 


such recommendations are approved by the Secretary of War, or one 
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of the assistants authorized by law to act for him, it is the Secretary 
of War who promulgates the conclusion as his own, and such ap- 
proval constitutes a final determination of the claim. 

In a decision of February 24, 1928, 7 Comp. Gen. 518, 521, a former 
Comptroller General held that the duty of making a determination 
on a claim under the act of March 4, 1921, 41 Stat. 1436, is reposed 
in the Secretary of War; that the duty is judicial in nature and is 
for exercise by the Secretary of War or by his direction by one of the 
Assistant Secretaries of War. It is understood that you do not 
question the judicial nature of the determination required by the law 
to be made in this class of claims. 

It appears to be your view that an instrument executed “By direc- 
tion of the Under Secretary of War” and subscribed by an officer 
designated by the former so to do, purports on its face to evidence 
the action of the Under Secretary. The instructions you state have 
been issued for certain administrative officials in your office to examine 
and sign the finally processed documents evidencing the determina- 
tion based on the findings and recommendations of the Boards of 
Officers in connection with claims of military personnel under the 
act of March 4, 1921, for private property lost, damaged, or destroyed 
in the military service, would seem to constitute a delegation of not 
only the ministerial act of signing such documents but, also, of the 
authority (involving judgment and discretion) to “examine into, 
ascertain, and determine,” the matters specifically vested by the law 
in the Secretary of War. 

That the duty to determine claims of this nature is judicial and 
is exclusive see United States v. Babcock and United States v. Hay- 
den, 250 U. S. 328, at page 331, construing the former act authoriz- 
ing settlement of claims of this character by the proper accounting 
officers of the Treasury. The duty theretofore performed by the 
proper accounting officers of the Treasury was, by sections 3 and 4 
of the act of March 4, 1921, 41 Stat. 1437, conferred upon the Sec- 
retary of War and, to paraphrase the language of the Supreme Court 
in the Babcock and Hayden cases, “These words express clearly the 
intention to confer upon the Secretary of War exclusive jurisdiction 
and to make his decision final.” It is to be observed that the au- 
thority proposed to be exercised “By direction” is the authority 
which the Secretary of War has assigned to the Under Secretary 
of War; that is, the action is to be taken “By direction of the Under 
Secretary of War.” But the papers contain no evidence of any 
character that the Under Secretary of War has exercised any discre- 
tion or judgment in the matter or performed any duty whatever in 
connection with the claim. The action of the Secretary of War is 
required by the statute to be taken on each claim and the assignment 
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to some subordinate official of the duty of approving or disapproving 
claims of this character and of signing the document evidencing his 
determination “By direction” of either the Secretary of War, the 
Under Secretary of War, or the Assistant Secretary of War is a 
delegation of the jurisdiction thus reposed in the Secretary of War 
by the act. Numerous documents emanating from the War Depart- 
ment, signed by subordinate officials “By direction” or “By order” 
of the Secretary of War are not questioned by this office, even though 
in many cases the execution of the documents involves the exercise 
of a discretion. But where a statute specifically confers on the Sec- 
retary of War the authority to examine into, ascertain, and deter- 
mine the value of lost or damaged property and provides that “the 
determination made by the Secretary of War” shall be final and 
conclusive, the papers must show that the Secretary of War (or 
the Under Secretary of War or the Assistant Secretary of War pur- 
suant to authority from the Secretary of War) personally has made 
the determination. A mere recitation that it is done by a nonstatu- 
tory official in the Office of the Under Secretary of War—the Exec- 
utive or the Assistant Executive—by direction of the Secretary of 
War or the Under Secretary of War or the Assistant Secretary of 
War is not evidence that any one of such officials personally has 
exercised the judgment or discretion required under the statute in 
the settlement of the claim and this office could not accept such a 
settlement “By direction of the Under Secretary of War” as a settle- 
ment of a claim under the statute. The fact that under present 
conditions the duty so imposed upon the Secretary of War is burden- 
some affords no basis for this office to accept a determination made, 
so far as the papers show, by the Executive or Assistant Executive 
in the Office of the Under Secretary of War in lieu of the determina- 
tion specifically required under the statute. 


(B-16640) 


PAY—LIMITATIONS—FIRST FOUR MONTHS IN INITIAL ENLISTMENT 


Service as a midshipman at the Naval Academy does not constitute service 
in a prior enlistment nor may it be counted as service in a current enlist- 
ment in the Army for purposes of determining whether the enlisted man 
is serving in the first 4 months of an initial enlistment period and so 
limited to $21 per month base pay under the terms of section 12 (a) of 
the Selective Training and Service Act of 1940. 


Assistant Comptroller General Elliott to Lt. Col. Ross H. Routh, U. S. Army, 
May 21, 1941: 


There has been received by first indorsement of the Chief of 
Finance, dated May 5, 1941, your letter of April 24, 1941 (with 
enclosures), as follows: 





802 . DECISIONS OF THE COMPTROLLER GENERAL 


1, The inclosed voucher is a claim for difference in pay between that of an 
enlisted man ($21 base rate) and that of a private and corporal (pay of 
grade) with over four months’ service, for the period September 25, 1940, to 
January 24, 1941, inclusive. The enlisted man concerned served as a midship- 
man at the United States Naval Academy from July 13, 1938, to February 7, 
1989, and believes that this prior service entitles him to receive the pay of 
his grade as a private ($30 base pay) for the period October 1, 1940, to 
October 10, 1940, and as a corporal for the period October 11, 1940, to January 
24, 1941, on which date he completed four months’ service in his current 
enlistment. 

2. The enlisted man concerned was paid as an enlisted man ($21 base pay) 
during the period October 1, 1940, to January 24, 1941, inclusive, and has 
submitted the inclosed voucher covering difference in pay between the $21 
rate and the pay of his grade as authorized by the Selective Training and Service 
Act of 1940. 

3. In view of the legal questions involved in claims of this nature, it is 
requested that an advance decision be rendered as to the legality of payment 
in this case. 

4. I am a disbursing officer and the voucher submitted herewith has been 
presented to me for payment. 


Section 12 of the Selective Training and Service Act of 1940, 54 
Stat. 895, reads, in pertinent part, as follows: 

Sec. 12. (a) The monthly base pay of enlisted men of the Army and the Marine 
Corps shall be as follows: Enlisted men of the first grade, $126; enlisted men 
of the second grade, $84; enlisted men of the third grade, $72; enlisted men 
of the fourth grade, $60; enlisted men of the fifth grade, $54; enlisted men of 
the sixth grade, $36; enlisted men of the seventh grade, $30; except that the 
monthly base pay of enlisted men with less than four months’ service during 
their first enlistment period and of enlisted men of the seventh grade whose 
inefficiency or other unfitness has been determined under regulations pre- 


scribed by the Secretary of War, and the Secretary of the Navy, respectively, 
shall be $21. * * * 
© 


o * os * * » 


(f) The provisions of this section shall be effective on and after October 
1, 1940. Thereafter all laws and parts of laws insofar as the same are 
inconsistent herewith or in conflict with the provisions hereof are hereby 
repealed. 


It was held in decision of October 28, 1940, 20 Comp. Gen. 218, 
that the exception in the above-quoted provision with respect to the 
4 months’ service refers not only to enlisted men of the seventh grade 
but to all enlisted men regardless of grade. Also, in that decision 
it was held that a selective trainee inducted into the service of the 
United States under the provisions of the Selective Training and 
Service Act of 1940, who has had prior enlisted service in the Regular 
Army, whether more or less than 4 months, is not serving in his first 
enlistment period and, hence, is not limited to monthly pay of $21 
by section 12 (a) of the said act which fixes monthly pay at $21 for 
the first 4 months of service during the first enlistment period. 

Under the terms of section 12 (a), swpra, and the decisions of this 
office (see 20 Comp. Gen. 218; id. 251; id. 420; id. 493), an Army 
enlisted man (other than one in a reserve component holding a grade 
above the seventh when ordered into the active service of the United 
States) may not receive base pay of more than $21 per month unless 
he has (1) served in a prior enlistment, or (2) has had not less 
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than 4 months’ service in his first enlistment period. Obviously, 
service in the Naval Academy as midshipman from July 13, 1938, 
to February 7, 1939, is not service in the enlistment period in which 
the man is now serving in the Army. Midshipmen are primarily 
students who have been appointed midshipmen for the purpose of 
pursuing a course of study to fit them for commissions as officers of 
the Navy. In decision of Assistant Comptroller of the Treasury 
dated December 6, 1920, 27 Comp. Dec. 521, it was properly stated 
that the term “‘Enlistment’ has a well-defined meaning, which ex- 
cludes appointment in the Naval Academy.” 

For the reasons stated above the enlisted man in this case is not 
in a second enlistment in the Army and, without deciding whether in 
any event enlisted service in the Navy may be counted for this pur- 
pose, is not entitled to count midshipman service in the Naval 
Academy as service in his first Army enlistment period. Accordingly, 
you are not authorized to pay the voucher which is retained in this 
office, but the transcript of his scholastic record in the Naval Academy 
is returned herewith. 


(B-16883) 


APPROPRIATIONS—NAVY DEPARTMENT—COMPENSATION AND 
PERSONNEL LIMITATIONS 


The provision in the Naval Appropriation Act for the fiscal year 1942 prohibit- 
ing the use of the appropriations referred to therein for additional posi- 
tions at rates in excess of $5,000 per annum “except in pursuance of 
specific authorization herein or hereafter granted” requires for a position to 
come within the stated exception that there be specific authority for pay- 
ment of compensation at rates in excess of the $5,000 limitation for either 
an individual position or class of positions, and general authority to employ 
part-time or intermittent experts “at such rates of compensation as may be 
contracted for by and in the discretion of the Secretary of the Navy” does 
not constitute such specific authority. 

The restriction in the Naval Appropriation Act for the fiscal year 1942 against 
payment of salary in excess of $5,000 in the absence of specific authorization 
therefor relates only to rates—with the per diem equivalent of the salary 
rate of $5,000 per annum to be computed by dividing $5,000 by 360, or 
$13.88—so that it is not necessary that any of the classes of personnel 
for whom specific authorization to be paid compensation at the rate of 
$25 per diem has been provided in the act be discharged when they have 
earned a total of $5,000 during a year. 

The restriction in the Naval Appropriation. Act for the fiscal year 1942 as to 
the payment of salaries at rates in excess of $5,000 has application only 
to “additional positions”—including employment of all kinds in the depart- 
mental and field service under the Navy Department or Naval Dstablish- 
ment—created after March 13, 1941, so that if a position were in existence 
on or prior to that date the incumbent may be paid a salary in excess 
of $5,000 per annum, regardless of whether he was, or was not, then in the 
service, and even though his salary has been increased subsequent to 
March 13, 1941, by reason of a reallocation of the position or other adjust- 
ment authorized by law. 

Contracts for part-time or intermittent employment in or under the Navy 
Department in positions created on or prior to March 13, 1941, may be 
renewed or extended after that date at rates in excess of $5,000 per annum, 
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notwithstanding the restriction in the Naval Appropriation Act for the 
fiscal year 1942 against payment of salaries in excess of $5,000 after that 
date, regardless of whether the new rate be higher or lower than the rate 
previously paid in the same position. 

The phrase “funds allotted to the Navy Department” contained in the proviso 
of the Naval Appropriation Act for the fiscal year 1942 restricting the pay- 
ment of salaries in excess of $5,000 per annum refers to any fund allotted 
to the Navy Department under any authority of law available for the 
employment of personnel. 

The limitation contained in the Naval Appropriation Act for the fiscal year 
1942 on the total number of civilian officers and employees authorized 
to be employed “in the Navy Department proper, at Washington,” refers 
to the departmental service as distinguished from the field service and would 
be applicable to departmerital employees temporarily stationed at Arlington, 
Va., or at any other place outside of the District of Columbia. 


Comptroller General Warren to the Secretary of the Navy, May 21, 1941: 


I have rae letter of May 15, 1941, reference L1-—11) (1942) /EN 
(410512) K, as follows: 


There is forwarded herewith for your consideration a letter from the Pay- 
master General of the Navy, dated May 12, 1941, with accompanying endorsement, 
requesting your decision on the specific questions set forth in paragraph 3 of 
the Paymaster General’s letter, relative to the applicability of the limitations 
on payment of compensation and the number of civilian officers and employees 
of the Navy Department for the fiscal years 1941 and 1942, appearing in the 
language of the appropriation for “Miscellaneous expenses” as contained in 
the — Appropriation Act, 1942, approved May 6, 1941 (Public Law 48, 77th 
Qongress 


The letter, dated May 12, 1941, from the Paymaster General of the 
Navy, to you reads: 


Subject: Request for decision of the Comptroller General relative to interpre- 
tation of provision in the Naval Appropriation Act for the fiscal year 1942 
limiting the number and pay of civilian officers and employees 
1. The Naval Appropriation Act for the fiscal year 1942, approved May 6, 1941 

(Public, No. 48, 77th Congress), contains the following provisos under the 

appropriation “Miscellaneous expenses” : 

“Provided, That no part of this or any other appropriation for the Navy 
Department or the Naval Establishment for the fiscal years 1941 and 1942, or 
of funds allotted to the Navy Department, shall be available after March 13, 
1941, for any additional positions in the District of Columbia or elsewhere at 
rates of compensation in excess of $5,000 per annum, either on a per diem or per 
annum basis, except in pursuance of specific authorization herein or hereinafter 
granted: Provided further, That no part of this or any other appropriation for 
the Navy Department or the Naval Establishment for the fiscal years 1941 and 
1942, or of funds allotted to the Navy Department, shall be available for the 
employment of a greater number than eight thousand seven hundred and fifty 
civilian officers and employees in the Navy Department proper, at Washington, 
owt in pursuance of specific appropriations as to numbers hereinafter pro- 
vided.” 

2. The Naval Appropriation Act for the fiscal year 1942 grants authority to 
employ experts on a part-time or intermittent basis at per diem rates of pay 
as follows: 

“(a) Miscellaneous expenses.—* * * for the part-time or intermittent em- 
ployment in the District of Columbia or elsewhere of such experts and at such 
rates of compensation as may be contracted for by and in the discretion of the 
Secretary of the Navy; * 

“(b) Maintenance, Rie, of ‘aiee? * * payment of part-time or inter- 
mittent employment in the District of Columbia, or elsewhere, of such scientists 
and technicists as may be contracted for by the Secretary of the Navy, in his 
discretion, at a rate of pay not exceeding $25 per diem for any person so 
employed, * * 

“(c) Ordnance cia ordnance stores, Navy—* * * for payment of part- 
time or intermittent employment in the District of Columbia, or elsewhere, of 
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such scientists and technicists as may be contracted for by the Secretary of 
the Navy in his discretion at a rate of pay not exceeding $25 per diem for any 
person so employed, * * * (for the fiscal year 1941 the rate of pay may not 
exceed $20 per diem.) 

“(d) Maintenance, Bureau of Yards and Docks——* * * and part-time or 
intermittent employment in the District of Columbia, or elsewhere, of such 
engineers and architects as may be contracted for by the Secretary of the 
Navy, in his discretion at a rate of pay not exceeding $25 per diem for any 
person so employed. * * * 

“(e) Public Works, Bureau of Yards and Docks.—* * * for part-time and 
intermittent employment by contract of scientists, technicists, and other per- 
sonnel * * *, 

“(f) Aviation, Navy—* * * including the payment of part-time or inter- 
mittent employment in the District of Columbia or elsewhere of such scientists 
and technicists as may be contracted for by the Secretary of the Navy, in his 
discretion, at a rate of pay not exceeding $25 per diem for any person so 
employed * * *” 

3. In connection with the limitations contained in the provisos under “Mis- 
cellaneous expenses” quoted supra, it is requested that the following questions 
be referred to the Comptroller General for decision : 

(1) Where the Naval Appropriation Act specifically authorizes the employ- 
ment of scientists, technicists, engineers, and architects at a rate of pay not 
exceeding $25 per diem may the services be contracted for at rates not exceeding 
the $25 per diem, notwithstanding the first proviso now appearing under ‘“Miscel- 
laneous ra 

(2) If the language does permit the employment of such experts at $25 
per diem, will such experts have to be discharged when they have earned an 
accumulated total of $5,000 per annum? (This would appear to involve a con- 
sideration of the meaning of the words “rates of compensation in excess of 
$5,000 per annum.”) 

(3) Should an existing authorized position be reallocated to a grade carrying 
a higher rate of compensation than $5,000 per annum, would the above proviso 
prohibit the payment of such higher rate? 

(4) What does the phrase “except in pursuance of specific authorization 
herein or hereafter granted” imply? Does this language require that each 
position in excess of the $5,000 per annum rate, either on a per diem or per 
annum basis, must be specifically authorized and appropriated for? 

(5) What is the effect of the language of the first proviso under the appro- 
priation “Miscellaneous expenses” with respect to appointments to positions 
at rates of compensation in excess of $5,000 per annum subsequent to March 
13, 1941, but prior to May 6, 1941, the date of approval of the Naval Appropri- 
ation Act for the fiscal year 1942? 

(6) Is the limitation on the total number of civilian officers and employees 
authorized to be employed and paid from available appropriations for the fiscal 
years 1941 and 1942 applicable to those civilian officers and employees who may 
be detailed or assigned for the performance of duty at places outside the Navy 
Department proper, at Washington, D. C., that is, for example, in temporary 
buildings which may be authorized for the Navy Department at Arlington, Va.? 

(7) Since the words “additional positions” are not defined in the first proviso 
under the appropriation “Miscellaneous expenses,” do such words include any 
and every kind of employment in or under the Navy Department or the Naval 
Establishment? 

(8) Does the language in the first proviso, quoted supra, apply to or limit 
the compensation payable in the case of part-time and intermittent employment 
of other personnel by the Secretary, Naval Research Laboratory, Bureau of 
Yards and Docks or Bureau of Ships pursuant to the authority granted under 
the appropriations “Miscellaneous expenses” (earlier than quoted language), 
“Naval Research Laboratory,” “Public Works, Bureau of Yards and Docks” 
and “Increase and Replacement of Naval Vessels”? 

(9) If the original employment is “part-time and intermittent” by reason of 
its being on a per diem basis for a specified number of days, may the employment 
contract be renewed or extended? 

(10) In those cases where the language in the first proviso, quoted supra, 
is applicable, on what number of days is $5,000 per annum calculated for the 
purpose of determining the permissible per diem rate of compensation? 

(11) To what funds may the phrase “funds allotted to the Navy Department” 
in the quoted language refer? 
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The several questions will be answered in the order presented. 
QUESTION NO. 1 


Pursuant to the express terms of the exception to the appropriation 
restriction on payment of rates of compensation in excess of $5,000 per 
annum contained in the appropiration item “Miscellaneous Expenses,” 
to wit, “except in pursuance of specific authorization herein or hereafter 
granted” [italics supplied], this question is answered in the affirma- 
tive. Compare the answers to questions Nos. 4 and 8, infra. 


QUESTION NO. 2 


The appropriation restriction clearly is upon the rates of compensa- 
tion; that is, “in excess of $5,000 per annum, either on a per 
diem or per annum basis.” Hence, the exception to the salary 
restriction relates, also, to rates of compensation, that is, to any 
specific authorization for payment of a higher rate of compensa- 
tion than $5,000 per annum either on a per diem or per annum 
basis, regardless of the total amount of compensation earned during 
the year. Compare the answer to question 10, infra. The law does not 
require that any of the classes of personnel for whom a specific anthori- 
zation to be paid compensation at the rate of $25 per diem has been 


provided in the appropriation act for the Navy must be discharged 
when they have earned a total of $5,000 during a year. 


QUESTION NO. 3 


In the House of Representatives Report No. 247, 77th Congress, 1st 
Session, on bill H. R. 3981, approved May 6, 1941, Pub. No. 48, 55 Stat. 
176 which has become the “Naval Appropriation Act, 1942,” after 
stating the reasons for limiting the number of total civilian positions 
in the Navy Department, it was stated : 

* * * The committee has gone further and has joined with such limitation 
a provision barring additional positions at pay rates in excess of $5,000 per annum 
except in pursuance of specific authorization in the bill or hereafter granted. The 
committee fears that there is a disposition to overstaff the administrative offices 
with personnel for doing jobs for which appropriate talent already is available 
among regular civil and nawal personnel. [Italics supplied.] 

The salary restriction relates only to “additional positions” created 
after March 13, 1941, the date bill H. R. 3981 was introduced. By the 
statement “an existing authorized position” appearing in the question 
it is assumed that such statement has reference to positions in being on 
and prior to March 18, 1941. There is no purpose or intent manifested 
in the legislation, or in its history, to restrict the salary rates of posi- 
tions under the Navy Department which were in existence on March 
18, 1941. Accordingly, if a position were in existence on March 13, 
1941, the incumbent thereof, regardless of whether he was, or was not, 
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then in the service, may be paid a salary rate in excess of $5,000 per 
annum on and after May 6, 1941 (date of the appropriation act), by 
reason of the reallocation of the position or other salary adjustment 
authorized by law. However, if the position or employment were “ad- 
ditional,” that is, created after March 13, 1941, a rate of compensation in 
excess of $5,000 per annum may not be paid to the incumbent after 
March 18, 1941, regardless of the fact that the position may have been 
or hereafter may be reallocated to a grade the salary range of which is 
above $5,000 per annum, whether or not the employee was in the service 
en or prior to March 13, 1941. 


QUESTION NO. 4 


In order to come within the terms of the exception to the appropria- 
tion salary restriction, the “specific authorization herein or hereafter 
granted” relates either to an individual position or to a class of 
positions, provided there is specific authority to pay a rate of com- 
pensation higher than $5,000 per annum, such as the authority 
contained under the appropriation headings designated in the Pay- 
master General’s letter, swpra, as (b), (c), (d), and (f). 


QUESTION NO. 5 


Reference is made to the answer to question 3, supra. If the posi- 
tions to which appointments or promotions were made between March 
13, 1941, and May 6, 1941, or thereafter, at rates of compensation in 
excess of $5,000 per annum were in existence on the prior date, the 
appropriation salary restriction is not applicable and the salary need 
not be reduced, but if the positions be “additional,” that is, created 
after March 18, 1941, to which appointments or promotions were 
made between March 13, 1941, and May 6, 1941, or thereafter, at rates 
of compensation in excess of $5,000 per annum, the salary rate of the 
incumbent must be reduced to a rate not in excess of $5,000 per 
annum retroactively effective to March 13, 1941. 


QUESTION NO. 6 


The appropriation limitation on the total number of civilian em- 
ployees “in the Navy Department proper, at Washington” refers to 
the departmental service as distinguished from the field service. In 
decision of January 11, 1938, 17 Comp. Gen. 564, 565, it was held: 


In decision of October 19, 1925, 5 Comp. Gen. 272, 273, it was stated: 

“* * * What is known as a ‘field’ force is engaged, directly or indi- 
rectly, in executing the laws locally, while a ‘departmental’ force is engaged 
in general supervisory and administrative direction and control of the various 
field forces. Various general laws, such as the postal laws, must be executed 
in the District of Columbia as well as elsewhere. A force engaged exclusively 
in the local execution of such laws in the District of Columbia is a field force 
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as much so as a like force in any other section of the country. It is only in 
this sense that the term ‘field’ force may properly be applied to the District. 
See discussion in decisions reported in 21 Comp. Dec. 700, and 27 Comp. Dec. 
631.” 

Conversely, a force engaged exclusively in departmental work, that is, in 
general supervision and administrative direction and control of the various 
field forces, even though with headquarters outside of the District of Columbia— 
in this instance at Baltimore—is nevertheless a departmental force as much 
so as the departmental force in the District of Columbia. 


Similarly here, the restriction upon the total number of civilian em- 
ployees in the departmental service of the Navy Department would 
be applicable even though such departmental employees were tem- 
porarily stationed at Arlington or at any other place outside of the 
District of Columbia. 


QUESTION NO, 7 


The words “additional positions” as used in the first proviso of the 
salary restriction provision, would appear to include any and every 
kind of employment in or under the Navy Department or Naval 
Establishment both in the departmental and field service, in positions 
created after March 13, 1941, except such as come within the terms of 
the express exception, 


QUESTION NO. 8 


In order to come within the exception to the appropriation restric- 
tion on the payment of salary rates, there must be a specific authoriza- 
tion for a rate in excess of “$5,000 per annum, either on a per diem 
or per annum basis.” General authority to employ part-time or inter- 
mittent employees, such as contained in the appropriation item desig- 
nated in the letter of the Paymaster General as (e), or authority to 
employ such personnel and to fix rates of compensation “in the dis- 
cretion of the Secretary of the Navy,” such as contained in the appro- 
priation item designated by the Paymaster General as (a), does not 
constitute “specific” authorization to pay rates in excess of $5,000 
perannum. Compare the answers to questions 2 and 4, swpra. As all 
of the part-time or intermittent employments referred to in this ques- 
tion are authorized under appropriation items which do not contain 
any specific authorization naming a rate of compensation in excess 
of $5,000 per annum, it must be held that the appropriation salary 
restriction in the first proviso is applicable in respect of all such posi- 
tions created after March 138, 1941. 


QUESTION NO. 9 


If the part-time or intermittent employment involves a position cre- 
ated on or prior to March 13, 1941, the employment contracts may be 
renewed or extended after that date even though the rate of com- 
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pensation be in excess of $5,000 per annum or the per diem equivalent 
thereof, and, also, regardless of the fact that the renewed or extended 
contract may provide for compensation at a rate higher or lower than 
that previously paid in the same position. 


QUESTION NO. 10 


The per diem equivalent of the salary rate of $5,000 per annum is 
calculated by dividing $5,000 by 360 and is $13.88. See salary tables, 
1936; also, section 6 of the act of June 30, 1906, 34 Stat. 768; section 
5 (a) of the act of June 28, 1940, 54 Stat. 678; 20 Comp. Gen 39; id. 
147; id. 149; id. 484, and the decisions therein cited. As the appro- 
priation salary restriction is definitely made applicable to a per diem 
rate equivalent to the annual rate of $5,000 per annum, the rate 
of $13.88 per diem is the maximum compensation rate payable 
to a person occupying an “additional” part-time or intermittent posi- 
tion created after March 13, 1941, regardless of the number of days 
worked during the year. Compare 17 Comp. Gen. 249, 252, wherein 
was considered an appropriation restriction on compensation of $5,000 
or more per annum. 


QUESTION NO. 11 


The appropriation salary restriction in the first proviso is applicable 
to any fund allotted to the Navy Department under any authority of 
law available for the employment of personnel, except such as may 
contain specific authority for payment by the Navy Department of 
salary rates in excess of $5,000, either on a per diem or per annum 
basis. This office may not undertake to enumerate such allotments 
herein, but see for instance, the item “Emergency fund for the Presi- 
dent,” appearing in the act approved June 11, 1940, 54 Stat. 297. 


(B-15848) 


VIRGIN ISLANDS—APPLICABILITY OF LOCAL ASSESSMENT OF 
SHIP DUES ON GOVERNMENT-OWNED PROPERTY 


Ship dues assessed by local ordinance of the Virgin Islands of August 6, 1914, 
on the basis of goods loaded or unloaded at the ports of St. Thomas or 
St. John, V. L., are, in effect, a tax upon goods, rather than a charge for 
services rendered, and may not be assessed against commercial vessels on 
account of Government-owned cargoes discharged at the said ports. 


Comptroller General Warren to the Secretary of the Interior, May 23, 1941: 
Consideration has been given your letter of March 27, 1941, as 
follows: 


Part II, section 2, of the ordinance of August 6, 1914, of the Colonial Council of 
St, Thomas and St. John, Virgin Islands, concerning customhouse and ship dues 
405635™—41——-53 
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in St. Thomas and St. John, provides that ships entering and clearing the port 
of St. Thomas shall pay certain ship dues per ton of goods discharged or lahien. 
This ordinance, a copy of which is enclosed, was continued in force and effect 
by Section 18 of the Organic Act of the Virgin Islands (49 Stat. 1807). 

Pursuant to that ordinance, ship dues of fifty cents per ton of cargo discharged 
have been assessed against commercial vessels carrying construction materials, 
supplies, and equipment, title to which has passed to the United States, con- 
signed to the Officer in Charge of Construction or the contractors for use in 
connection with the construction by the Navy Department of the Marine Air 
Base and Naval Submarine Base at St. Thomas, V. I., under contract NOy-3680, 
dated October 30, 1989. In a letter to the Secretary of the Treasury dated 
October 28, 1940, which was referred to this Department and a copy of which is 
enclosed herewith, the Secretary of the Navy has requested an exemption from 
such ship dues in the case of such shipments, presumably on the ground that 
they constitute a tax upon property of the Federal Government and are therefore 
illegally assessed. 

It is the view of this Department that ship dues assessed under the ordinance 

of August 6, 1914, are of substantially the same character as tonnage taxes 
collected in the United States. They are levied against vessels according to 
their burden or the quantity of cargo laden or discharged and do not represent 
a tax on the goods themselves. In this connection your attention is directed to 
a letter from the Secretary of the Navy to the Chairman, United States Shipping 
Board, dated August 8, 1924, a copy of which is enclosed, in which it is stated 
that the— 
“provisions of this local ordinance seem to indicate quite definitely and con- 
clusively that ships’ dues are not a tax but are a compensatory harbor charge 
assessed and employed for the support and upkeep of the harbor and harbor 
officials.” 

Since the acquisition of the Virgin Islands by the United States, there have 
undoubtedly been numerous instances in which such ship dues have been assessed 
against vessels carrying property of the Federal Government to St. Thomas. 
It is my understanding that the freight charges are increased by a certain per- 
centage to cover the payment of ship dues by the carrier. To my knowledge, the 
payment of such increased charge has never been questioned by the General 
Accounting Office. 

In view of the position taken by the Secretary of the Navy, your decision is 
requested, with the return of the enclosures, as to the validity of the assessment 
of ship dues under the said ordinance against commercial vessels discharging 
Government-owned cargoes at St. Thomas. 


Section 2, part II, of the ordinance of August 6, 1914, of the 
Colonial Council of St. Thomas and St. John, concerning custom- 


house and ship dues in St. Thomas and St. John provides in pertinent 
part: 

The dues to be paid by ships, entering and clearing, are as follows: 

1. Vessels of 5 net register tons or less, that discharge or load, pay per 
register ton of entire burden, entering and clearing taken together, 75 bit [15¢]. 

2. Vessels upward of 5 but not above 20 net register tons, that discharge or 
load 1 ton of goods, or more, pay per register ton of entire burden, entering and 


clearing taken together, 75 bit [15¢]. 
8. Vessels upward of 20 but under 50 net register tons pay per ton of goods 


discharged or laden, 1 fr. 25 bit. [25¢]. 
4. Vessels of 50 net register tons and upward pay per ton of goods discharged 
or laden, 2 fr. 50 bit [50c]. 


It is apparent from the above-quoted provisions that the ship dues 
prescribed thereby are not assessable in the case of all commercial 
vessels using the harbor of St. Thomas or St. John but only in 
respect to such vessels as discharge or load cargo at either of those 
ports and that fact would appear to negative any contention that the 
dues represent compensatory harbor charges Hence, it would ap- 
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pear that the collection made is more in the nature of a charge for 
the privilege of loading or unloading cargo rather than a charge to 
cover the cost of the services rendered or conveniences provided. For 
a distinction between these two classes of charges attention is invited 
to the case of Packet Company v. Keokuk, 95 U.S. 80, in which it is 
said in part, page 84: 

* * * If the charge is clearly a duty, a tax, or burden, which in its essence 
is a contribution claimed for the privilege of entering the port of Keokuk, or 
remaining in it, or departing from it, imposed, as it is, by authority of the 
State, and measured by the capacity of the vessel, it is doubtless embraced by 
the constitutional prohibition of such a duty. But a charge for services 
rendered or for conveniences provided is in no sense a tax or a duty. * 
Furthermore, it is noted that under 3 and 4, supra, the dues are 
payable not on the ship’s tonnage but on the basis of the tonnage of 
the goods loaded or unloaded. Consequently, it would seem that 
such ship dues clearly are to be distinguished from the tonnage taxes 
or duties, which are measured by the internal cubic capacity of the 
vessel on which the levy is imposed, without reference to the amount 
of the cargo actually carried, and are in nowise dependent upon the 
tonnage of the cargo that is laden or discharged. As hereinbefore 
shown, the ship dues here in question are assessed only in respect 
to the cargo that is laden or discharged.at St. Thomas and St. John 
and it is clear from the provisions of sections 2 and 4, part II, 
of the above-mentioned ordinance, that, with the exception of ves- 
sels of 20 net register tons or less, the amount of the levy is calculated 
on the actual tonnage of the cargo laden or discharged unless 
it exceeds the net register tonnage of the vessel involved. 

Hence, while careful consideration has been given to the matters 
appearing in your letter, as well as to those appearing in the letter 
dated August 8, 1924, from the Secretary of the Navy to the chair- 
man, United States Shipping Board, to which you refer, I am con- 
strained to the view that the said ship dues are, in substance, a tax 
upon the privilege or, in the case of the Federal Government, the 
right of loading or discharging goods at St. Thomas or St. John 
and, in a sense, a tax upon the goods. 

In this connection attention is invited to the case of Telegraph Com- 
pany v. Texas, 105 U. S. 460, in which there was involved a statute of 
the State of Texas requiring telegraph companies doing business in 
that State to pay a tax on all messages sent and the Supreme Court of 
the United States, in holding that the tax was invalid insofar as 
private messages sent out of the State or messages sent for the Federal 
Government were concerned, said, in part: 

In Case of the State Freight Taw (15 Wall. 232) this court decided that a law 
of Pennsylvania requiring transportation companies doing business in that State 
to pay a fixed sum as a tax “on each two thousand pounds of freight carried,” 


without regard to the distance moved, or charge made, was unconstitutional, so 
far as it related to goods taken through the State, or from points without the 
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State to points within, or from points within to points without, because to that 
extent it was a regulation of foreign and inter-state commerce. In this the 
court but applied the rule, announced in Brown v. Maryland (12 Wheat. 419), 
that where the burden of a tax falls on a thing which is the subject of taxation, 
the tax is to be considered as laid on the thing rather than on him who is charged 
with the duty of paying it into the treasury. In that case, it was said, a tax on 
the sale of an article, imported only for sale, was a tax on the article itself. To 
the same general effect are Welton v. State of Missouri, 91 U. 8. 275; Cook v. 
Pennsylwania, 97 id. 566: and Webber v. Virginia, 103 id. 344. Taxes upon pas- 
senger carriers of a specific amount for each passenger carried were held to be 
taxes on the passengers, in Passenger Cases, 7 How. 283; Crandall v. State of 
Nevada, 6 Wall. 35; and Henderson v. The Mayor, 92 U. S. 259. Taxes on vessels 
according to measurement, without any reference to value, were declared to be 
taxes on tonnage. State Tonnage Cases, 12 Wall, 204; Peete v. Morgan, 19 id. 581; 
Cannon v. New Orleans, 20 id. 577; and Inman Steamship Co. v. Tinker, 94 U. S. 
238. 


The present case, as it seems to us, comes within this proiciple. The tax is 
the same on every message sent, and because it is sent, without regard to the 
distance carried or the price charged. It is in no respect proportioned according 
to the business done. If the message is sent the tax must be paid, and the amount 
determined solely by the class to which it belongs. If it is full rate, the tax is 
one cent, and if less than full rate, one-half cent. Clearly if a fixed tax for 
every two thousand pounds of freight carried is a tax on the freight, or for every 
measured ton of a vessel a tax on tonnage, or for every passenger carried a tax on 
the passenger, or for the sale of goods a tax on the goods, this must be a tax on 
the messages. * * * 

The Virgin Islands are an insular possession of the United States 
and it is a fundamental principle that such a possession has no right, 
in the absence of specific statutory authority therefor, to impose any 
tax upon the United States or the means employed by it to execute its 
constitutional powers. The language used by the Supreme Court of 
the United States in its opinion in the case of Domenech v. National 
City Bank, 294 U.S. 199, 204, seems especially appropriate in this con- 
nection. That case involved the validity of a tax sought to be imposed 
by Puerto Rico upon a branch of a national bank organized under the 
laws of the United States and the Court, in holding that the tax was 
invalid, said, in part: 

* * * Puerto Rico, an island possession, like a territory, is an agency of the 
Federal Government, having no independent sovereignty comparable to that of 
a State in virtue of which taxes may be levied. Authority to tax must be derived 
from the United States. But like a State, though for a different reason, such an 
agency may not tax a Federal instrumentality. A State, though a sovereign, is 
precluded from so doing because the Constitution requires that there be no inter- 
ference by a State with the powers granted to the Federal Government. A terri- 
tory or a possession may not do so because the dependency may not tax its sov- 
ereign. True the Congress may consent to such taxation; but the grant to the 


island of a general power to tax should not be construed as a consent. Nothing 
less than an act of Congress clearly and explicitly conferring the privilege will 
suffice. * ¢* « 


Also, see 9 Comp. Gen. 180; 11 id. 254. 

There is nothing in the organic act of the Virgin Islands or in any 
of its amendments authorizing the assessment of a tax such as the 
ship dues here involved in respect to Government-owned goods that 
are laden or discharged at St. Thomas or St. John; and, since it 
appears that the ship dues are levied on the means chosen by the 
United States to perform a sovereign governmental function and 
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hence, are, in effect, upon the property of the United States, it must 
be concluded that the assessment and collection of ship dues in respect 
to such goods is repugnant to the controlling principle that a 
“dependency may not tax its sovereign.” 

Consequently, in view of the foregoing, you are advised that there 
is no authority of law for the assessment of the ship dues prescribed 
by the above-mentioned ordinance of August 6, 1914, against com- 
mercial vessels on account of the Government-owned cargoes which 
are discharged by them at the port of St. Thomas. 

As requested, the papers forwarded with your submission are 
returned herewith. 


(B-13893) 


PAY—PROMOTIONS—EFFECTIVE DATE—NAVAL RESERVE OFFICERS 


While section 312 of the Naval Reserve Act of 1938, as amended, authorizes 
pay and allowances to promoted reserve officers from the date of rank as 
stated in their commissions, the officers are not entitled to such benefits 
prior to the time they are employed on active duty, so that a Naval Reserve 
officer upon promotion to a higher grade or rank effective during a period 
of inactive duty is entitled to drill pay of the higher grade or rank only 
from the date of issuance of his commission, or date of order to active 
duty, whichever comes first. 


—— Comptroller General Elliott to the Secretary of the Navy, May 26, 
1941: 


There has been considered your letter of December 7, 1940, request- 
ing decision on questions presented in a letter from the Paymaster, 
Headquarters United States Marine Corps, dated November 29, 1940, 
as follows: 


(a) Are Naval Reserve officers on promotion to a higher grade or rank, 
entitled to be paid the drill pay of the higher grade or rank, from the dates 
of rank as stated in their commissions? 

(b) If the answer to (a) is in the negative, from what date would the drill 
pay of the higher grade or rank be properly payable, in the case of a 2nd 
lieutenant, U. S. M. C. R., who is promoted to a first lieutenant, U. 8. M. C. R.; 
his commission being dated August 31, 1940, with rank from February 10, 1940; 
he having accepted his commission on September 17, 1940? 

In decision B-8923, dated April 16, 1940, 19 Comp. Gen. 864, it 
was held that officers of the Naval Reserve promoted under the 
provisions of section 312 of the Naval Reserve Act of 1938, 52 Stat. 
1183, as originally enacted, were entitled to pay of the higher 
grade or rank only from the date of issuance of the commission. 
By section 8 (c) of the act of August 27, 1940, Public No. 775, 54 
Stat. 865, section 312 of the Naval Reserve Act of 1938 was amended 
by deleting the second proviso thereof and in lieu thereof inserting 
a provision which, from the date of amendment, causes section 312 
to read as follows: 


In time of war or national emergency, officers of the active list of the 
Naval Reserve or the Marine Corps Reserve employed on active duty shall 
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be advanced in their respective corps in grade and rank in the same manner 
as is or may be prescribed for officers of the Regular Navy or the Marine 
Corps, respectively, in such numbers for each grade or rank, as may be pre- 
scribed from time to time, by the Secretary of the Navy, and when so advanced 
they shall take precedence among themselves and with other officers of the 
Navy and Marine Corps, in accordance with date of such advancement or 
promotion : Provided, That no officer of the Naval Reserve or the Marine Corps 
Reserve shall be advanced to a higher rank until he has qualified therefor 
by such mental, moral, professional, and physical examinations as the Secretary 
of the Navy may prescribe: Provided further, That hereafter all officers of the 
Naval Reserve and the Marine Corps Reserve who may be advanced to a 
higher grade or rank in time of peace or in time of war or national emergency 
under the provisions of this Act, shall be allowed the pay and allowances of 
the higher grade or rank from the dates of rank as stated in their commissions, 
as distinguished from the dates of commission, or dates of acceptance of commis- 
sion, and the dates of rank as stated in their commissions shall be conclusive for 
all purposes: And provided further, That the provisions of this section shall not 
apply to officers who have been or may hereafter be retired from the Naval or 
Marine Corps Reserve Force or the Naval or Marine Corps Reserve. 

In the decision of April 16, 1940, it was shown that terminology 
such as used in section 312 was probably developed as a result of 
long usage of terms of a similar nature in connection with the 
effective date of promotion for pay purposes in the Regular Navy. 
In contemplation of law, of course, commissioned officers of the 
Regular Navy have an active Navy status at all times by virtue of 
their commissions alone and the promotion of such officers to fill 
vacancies obviously could not be made retroactively effective into 
a period of inactive duty. Officers of the Naval Reserve and the 
Marine Corps Reserve have a status “active and inactive” which seems 
to be clearly recognized by the use of the language at the beginning 
of section 312, which provides that “in time of war or national 
emergency officers on the active list of the Naval Reserve or the 
Marine Corps Reserve employed on active duty,” etc. The second 
proviso of section 312, effective from August 27, 1940, while author- 
izing pay and allowances to promoted officers of the reserve from 
the date of rank as stated in their commissions, does not appear 
to have been intended to bestow such benefits anterior to the time 
that such officers were employed on active duty so as to authorize 
drill pay based upon the higher rank retroactively. Although the 
second proviso in section 312, as amended by the act of August 27, 
1940, uses the term “all officers” and states further that “dates of 
rank as stated in their commission shall be conclusive for all pur- 
poses,” this amended proviso, in view of the language contained in 
the antecedent clause, does not appear to have contemplated the 
promotion with pay prior to the issuance of the commission in the 
higher rank to officers of the reserve unless during such period, 
between the date of the higher rank and date of the commission, 
such officers were on active duty. If any doubt exists that this was 
the purpose of the amendment, reference may be made to the report 
of the Senate Committee on Naval Affairs, accompanying H. R. 


i eee ee ee 





DECISIONS OF THE COMPTROLLER GENERAL 815 


10080, 76th Congress, 3d session (page 9, Senate Report 1947), 
where it was stated : 

Subsection (c).—The purpose of this subsection is to amend section 312, title 
III, of the Naval Reserve Act of June 25, 1938, to provide that officers of the Naval 
Reserve serving on active duty either in time of peace or in time of war or national 
emergency shall, when promoted to a higher grade or rank, receive the increased 
pay and allowances of such grade or rank from the dates of rank as stated in 
their commissions as distinguished from the dates of issuance of such commissions 
or dates of acceptance of such commission. The existing provisions of section 312 
of the Naval Reserve Act will not permit the increased pay to be paid an officer 
promoted while on active duty in time of war or national emergency, except from 
the date of the issuance of the commission by the Secretary of the Navy. Many 
administrative delays occur in the issuance of commissions and in the examina- 
tion of officers for promotion which are no fault of the officers concerned. 
[Italics supplied.] 

In view of the purpose of section 312 as a whole, as amended by the 
act of August 27, 1940, and the legislative history referred to, it appears 
clear that Naval Reserve officers upon promotion to a higher rank or 
grade effective during a period of inactive duty are not entitled to drill 
pay of the higher grade or rank prior to the date of issuance of their 
commissions, or date of order to active duty whichever comes first. 
If they perform no active duty in the higher grade prior to such com- 
mission the retroactive payment to them of drill pay of the higher rank 
or grade would not be authorized. This seems to be the requirement, 
also, of section 318. Question (a) is answered in the negative. 


On the facts related in question (b) the Reserve officer became en- 
titled to drill pay as a first lieutenant from and after August 31, 1940, 
the date of commission in that rank. 


(B-15562) 


PAY—NATIONAL GUARD OFFICERS ON ACTIVE DUTY—RETENTION 


IN SERVICE AFTER RETIREMENT AGE 
While sections 58 and 77 of the National Defense Act, as amended, and National 
Guard regulations, applicable to National Guardsmen until relieved from 
duty in the National Guard of their respective States by order into the active 
military service of the United States, contemplate automatic separation and 
discharge of officers upon reaching the age of 64 years, National Guard of- 
ficers in the active military service of the United States under section 111 
of said act who reach that age are entitled by virtue of their office to their 
statutory pay and allowances until properly relieved from such service. 


Assistant Comptroller General Elliott to Maj. W. B. Miller, U. S. Army, May 26, 
1941: 


There has been received, by reference from the Chief of Finance, 
your letter of February 5, 1941, transmitting for decision whether 
payment thereon is authorized, a voucher stated for $213.60 in favor 
of Charles W. Monroe, representing active duty pay and allowances 
as a captain of the National Guard of the United States with over 
12 years’ service, covering the period November 27, to December 
14, 1940. 
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It appears from the Official National Guard Register, 1939, page 
1260, that Charles W. Monroe, born November 26, 1876, was federally 
recognized as a captain, Medical Corps, in the National Guard of 
the United States, May 12, 1934, and was ordered into the active 
military service of the United States as a member of the Medical 
Department Detachment, One Hundred and Forty-second Infantry, 
Texas National Guard, home station Electra, Tex., under the pro- 
visions of Executive Order No. 8594, dated November 16, 1940. 
This Executive order issued by virtue of the authority contained in 
Public Resolution No. 96, approved August 27, 1940, and the National 
Defense Act of June 3, 1916, 39 Stat. 166, as amended, ordered all 
federally recognized elements of the Thirty-first Division, which 
included the One Hundred and Forty-second Infantry, into the active 
military service of the United States effective November 25, 1940, 
for a period of 12 consecutive months, unless sooner discharged. 

By paragraph 25 of Special Orders No. 252, Headquarters 8th 
Corps Area, Fort Sam Houston, Tex., November 20, 1940, this officer, 
therein designated as major, and two officers of the Medical Reserve, 
were convened as a medical board at Plainview, Tex., on November 
26, 1940, to conduct physical examinations of enlisted men of certain 
designated National Guard units. The National Guard officer was 
ordered to proceed from his home station to Plainview, Tex., report- 
ing upon arrival, not later than 7 a. m. November 25, 1940, for the 
duty indicated, and upon completion of the examinations of units 
at that place the board was to proceed to Lubbock, Tex., for examina- 
tion of the personnel of the designated National Guard units at 
that place. 

Paragraph 1 of Special Orders No. 59, dated Headquarters 142nd 
Infantry, Fort Worth, Tex., December 2, 1940, provided: 

By virtue of having passed his sixty-fourth (64) birthday and pending 
receipt of proper orders announcing his retirement, Captain Charles W. Monroe, 
Medical Corps, attached, 142nd Infantry, is hereby relieved of all further 
duty with this Regiment. 

It appears from the record submitted that the order just above 
quoted was preceded by a telegram from the Regimental Headquarters 
of the One Hundred and Forty-second Infantry, dated November 30, 
1940, “retiring” the officer on account of age as of midnight November 
25, 1940, but neither the telegram nor Special Orders No. 59 was re- 
ceived by the officer prior to arrival at his home December 4, 1940. 
Apparently, under Executive Order No. 8594 and Speciai Orders No. 
252, Captain Monroe performed the duty assigned with the Medical 
Examining Board from November 25, to December 4, 1940. 

Paragraph 25 of Special Orders No. 270, dated Headquarters 8th 
Corps Area, Fort Sam Houston, Tex., December 11, 1940, provided: 


By direction of the President, and under the provisions of paragraph 2, Section 
111, inclosure to War Department letter (AG 825 (8-27-40) M M-A), dated 
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September 4, 1940, Subject: “Induction of the National Guard of the United 
States,” Captain Charles W. Monroe, Med. Det., 142nd Infantry, National Guard 
of the United States, now at his Unit Rendezvous, Hlectra, Texas, is relieved 
at that place from further active duty in the Army of the United States, effective 
December 14, 1940, because of physical disability due to “(1) hypertensive heart 
disease, (2) arterio-sclerosis, moderate, generalized, (3) aortitis, atherosclerotic, 
moderate, chronic, (4) myocardial insufficiency, chronic, mild,” as determined 
by a medical board. (AG 825-(Induction N. G. into F. 8.) 

Section 2 of Public Resolution No. 96, approved August 27, 1940, 
54 Stat. 859, provides: 

All National Guard, Reserve, and retired personnel ordered into the active 
military service of the United States under the foregoing special authority, shall 
from the dates on which they are respectively required by such order to report 
for duty in such service, be subject to the respective laws and regulations re- 
lating to enlistments, reenlistments, employment, conduct, rights, and privileges, 
and discharge of such personnel in such service to the same extent in all 
particulars as if they had been ordered into such service under existing general 
statutory authorization. 

Section 58 of the National Defense Act, as amended by section 5 
of the act of June 15, 1933, 48 Stat. 155, 32 U. S. C. 4, provides: 

The National Guard of each State, Territory, and the District of Columbia 
shall consist of members of the militia voluntarily enlisted therein, who upon 
original enlistment shall be not less than eighteen nor more than forty-five 
years of age, or who in subsequent enlistment shall be not more than sixty-four 
years of age, organized, armed, equipped, and federally recognized as hereinafter 
provided, and of commissioned officers and warrant officers who are citizens of 
the United States between the ages of twenty-one and sixty-four years: Provided, 
That former members of the Regular Army, Navy, or Marine Corps under 
sixty-four years of age may enlist in said National Guard. 

Section 77 of the National Defense Act, as amended by section 14 
of the act of June 15, 1933, 48 Stat. 159, 32 U. S. C. 114, provides 
that whenever the appointment of an officer or warrant officer of the 
National Guard of a State, Territory, or the District of Columbia 
has been terminated, or upon reaching the age of 64 years, the Federal 
recognition, of such officer shall be withdrawn and he shall be dis- 
charged from the National Guard of the United States. This section 
provides further that when an officer reaches the age of 64 years 
he shall thereupon cease to be a member thereof and shall be given 
a discharge therefrom by the proper official authorized to appoint 
such officer. 

By virtue of section 2 of Public Resolution No. 96, officers of the 
National Guard ordered into the active military service of the United 
States, pursuant to the provisions of section 1, are subject to the 
provisions of the National Defense Act. Since section 111 is the 
only “existing general statutory authority” which provides for the 
induction into the active military service of the United States of the 
“units and members thereof” of the National Guard (B-14891, dated 
February 20, 1941, 20 Comp. Gen. 469), the provisions of that section 
govern National Guard officers in the active military service of the 
United States under the provisions of Public Resolution No. 96 and 


the several Executive orders issued in pursuance thereof. 
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Section 111 of the National Defense Act, as amended by section 
18 of the act of June 15, 1933, 48 Stat. 160, 32 U. S. C. 81, provides, 
in part: 

* * * All persons so ordered into the active military service of the United 
States shall from the date of such order stand relieved from duty in the 
National Guard of their respective States, Territories, and the District of 
Columbia so long as they shall remain in the active military service of the 
United States, and during such time shall be subject to such laws and regu- 
lations for the government of the Army of the United States as may be ap- 
plicable to members of the Army whose permanent retention in active military 
service is not contemplated by law. The organization of said units existing 
at the date of the order into active Federal service shall be maintained intact 
insofar as practicable. 

* - 7 * * + 7 


Officers and enlisted men while in the service of the United States under 
the terms of this section shall receive the pay and allowances provided by law 
for officers and enlisted men of the reserve forces when ordered to active duty, 
except brigadier generals and major generals, who shall receive the same 
pay and allowances as provided by law for brigadier generals and major gen- 
erals of the Regular Army, respectively. Upon being relieved from active 
duty in the military service of the United States all individuals and units 
shall thereupon revert to their National Guard status. 

Army Regulations 130-10, Section XIII, contain regulations relative 
to induction of the National Guard of the United States into the active 
military service of the United States under section 111 of the National 
Defense Act, as amended, the form of the order therefor, as quoted 
in paragraph 146 being the same as the terms of Executive Order No. 
8594, and it is therein provided, among other things, that the provisions 
of National Guard regulations cease to apply from and after the effec- 
tive date of the order; that members so inducted may be transferred 
or assigned by appropriate military commanders to any unit or duty 
in the Army of the United States to which the President may assign 
personnel, and that from and after the effective date of the order no 
officer or warrant officer of the Army of the United States so inducted 
from the National Guard of the United States will be discharged from 
the military service except in accordance with existing applicable laws 
and regulations governing discharges from the Army of the United 
States. 

Paragraph 155 of the same regulations provides, in part: 

* * * An officer or warrant officer of the Army of the United States who was 
inducted from the National Guard of the United States under the order will be 
1elieved from the active military service of the United States as follows: 

(1) Termination of order.—Upon termination of the order with respect to him- 
self as an individual. 

(2) Upon his own application.—Upon his own application within six months 
after the termination of the emergency declared by Congress. 

While the provisions of sections 58 and 77 of the National Defense 
Act, as amended, and applicable National Guard regulations appear to 
contemplate normally the complete separation and discharge of officers 
of the National Guard upon reaching the age of 64 years, it is not 
altogether clear that the status of officers who reach that age while in 
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the active military service of the United States under section 111 is 
so affected as to relieve them automatically from duty prior to the 
issuance of orders by competent military authority for that purpose. 
Upon being ordered into the active military service of the United 
States the personnel of the National Guard units stand relieved from 
duty in the National Guard of their respective States, Territories and 
the District of Columbia, and until properly relieved from such active 
military service in the Army of the United States, commissioned 
officers by virtue of their office are entitled to the pay and allowances 
provided by law for officers of their rank and length of service. 

Captain Monroe does not appear to have been effectively relieved 
from active duty in the Army of the United States until December 14, 
1940, pursuant to the provisions of Special Orders No. 270, supra, in 
consequence of which he is entitled to pay and allowances to and includ- 
ing that date. You are authorized to pay the voucher, which is returned 
herewith, if otherwise correct. 


(B-16297) 


UNIFORM GRATUITY—COMMISSIONING OF NAVAL RESERVE 
MIDSHIPMEN 


Naval Reserve midshipmen, who were tendered commissions as ensigns in 
the Naval Reserve upon completion of their course of instruction, were 
officers on active duty when they executed the acceptance and oath of 
office and reported to their commanding officers for detachment for duty 
at other stations, and are entitled, prior to receipt of information that 
they reported to their new stations as directed in their individual orders, 
to the uniform gratuity payable under section 302 of the Naval Reserve 
Act of 1938 to officers upon reporting for active duty. 


Aneepent Comptroller General Elliott to the Secretary of the Navy, May 27, 


There has been considered your letter dated April 17, 1941, with 
which there was submitted letter from the Officer in Charge, Retainer 
Pay Division, Bureau of Supplies and Accounts, dated April 11, 
1941, as follows: 


1. Approximately 2,100 uniform gratuity vouchers have been received in the 
Department from Bnsigns, U. 8. Naval Reserve, recently graduated from the 
three Reserve Midshipmen’s Schools. These vouchers are accompanied by 
certified copies of orders which do not bear the reporting endorsement—i. e., 
there is no statement thereon to the effect that the officer concerned has in 
fact reported at the designated ship or station to which he was ordered to 
report. This is because, in an effort to secure speedy reimbursement, the 
vouchers were prepared at the Reserve Midshipmen’s School and forwarded 
upon completion of midshipmen training, immediately after being commissioned 
as ensigns. 

2. Section 302 of the Naval Reserve Act of 1988, relating to both the $100 
gratuity and the $150 gratuity, insofar as is applicable to this class of officers, 
provides that the gratuity is payable when the officer reports for active duty. 

8. These newly commissioned officers formerly served a thirty-day proba- 
tionary period as apprentice seamen, class V-7, U. S. Naval Reserve, without 
pay; upon satisfactory completion of the probationary period they were 
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ordered to one of the Reserve Midshipmen’s Schools for a three-months’ course 
of instruction, with pay, being designated as Reserve Midshipmen during this 
period. Upon satisfactory completion of their instruction they were (while 
still on active duty) tendered a commission as Ensign, U. 8. Naval Reserve, 
and aoe acceptance, were immediately issued orders to active duty with 
the Fleet. 

4. From the foregoing, it will be observed that these newly commissioned 
officers have, in fact, been on active duty with pay for at least three months 
and that their orders, similar to Enclosure (A), have the effect of continuing 
them on active duty but at another location. 

5. It is recommended that this matter be presented to the Comptroller Gen- 
eral for decision whether the officer in charge, Retainer Pay Division, would 
be authorized to pay this class of officers their uniform gratuities prior to 
receipt of information that the officers had reported as directed in their 
individual orders. 


Section 302 of the Naval Reserve Act of 1938, 52 Stat. 1180, 
provides: 


In time of peace, upon first reporting for active or training duty with pay, 
after enactment hereof, at a location where uniforms are required to be 
worn, or after the authorized performance of fourteen drills, a commissioned 
or warrant officer of the Naval Reserve shall be paid a sum not to exceed 
$100 as reimbursement for the purchase of the required uniforms, * * * And 
provided further, That in time of war or national emergency a further sum 
of $150 for the purchase of required uniforms shall be paid to officers of the 
Naval Reserve when they first report for active duty. 


The officers referred to in the letter quoted above were on active 
duty as reserve midshipmen at one of the reserve midshipmen’s 
schools at the time they received their appointments as ensigns in the 
Naval Reserve. After the execution by each officer of his acceptance 
and oath of office under his commission as ensign, his orders required 
him, when directed by his commanding officer, to regard himself 
detached from all duty at his present station, and to proceed and 
report for duty as indicated in his order. When the officers involved 
executed the acceptance and oath of office and reported to their com- 
manding officers for detachment, they were officers on active duty. 
Such action on their part appears to be sufficient compliance with 
the requirements of section 302, swpra, insofar as it is required that 
the officer report for active duty. 

Accordingly, you are advised that under the circumstances related 
in the above letter payment of uniform gratuity, if otherwise author- 
ized, prior to receipt of information that the officer reported to his 
new station as directed in his individual orders, is authorized. 


(B-16829) 


TRAVELING EXPENSES TO FIRST DUTY STATION—SUBSISTENCE 
EXPENSES AT PLACE OF PRELIMINARY INSTRUCTION 


In the absence of a specific statutory or contract provision to the contrary 
an employee upon appointment to the Government service must bear the 
expense of reporting to the place at which his duty is to be performed so 
that an employee appointed to a position involving field duty who is 
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required to remain at his place of appointment for instruction may not be 
allowed traveling expenses to a field station to perform the duties for 
which he was appointed, nor is he entitled to per diem in lieu of subsistence 
for such period of instruction. 


Comptroller General Warren to William M. Smoak, Jr., May 27, 1941: 

There has been considered your letter of March 9, 1941, requesting 
review of settlement dated January 27, 1941, which allowed $26.25 
of $54.40 claimed as reimbursement of travel and other expenses 
incurred during the period June 30 to July 31, 1940, and disallowed 
$28.15 representing per diem and mileage, equivalent to rail and 
Pullman fares, Washington, D. C., to Atlanta, Ga., your first duty 
station. 

The records show that you resigned from the Railroad Retirement 
Board June 20, 1940, and that you were appointed junior field civil 
service examiner, United States Civil Service Commission, June 21, 
1940, on which date you entered upon a period of training and instruc- 
tion for your field duties. On June 29, 1940, having completed your 
course of training you were directed to report to your field duty 
station, Atlanta, Ga. The Civil Service Commission issued travel 
authorization No. 368, dated June 29, 1940, authorizing reimburse- 
ment at 5 cents per mile, in lieu of actual travel expenses, and $5 per 
diem, in lieu of actual subsistence expenses, on the ground that this 
was a transfer from one duty station to another. Your claim for 
reimbursement under this order for expenses of travel to Atlanta, 
was disallowed because your appointment was for field duty and 
because your first field duty station was Atlanta, Ga., your retention 
in Washington having been only for training and instructions. 

It is an established rule of long standing that in the absence of a 
specific statute or contract of employment to the contrary an officer 
or employee of the Government, upon appointment to an office or 
position in the service of the United States, must bear the expense 
incurred by him in reporting to the place at which his duty is to be 
performed. See 4 Comp. Dec. 629; 5 id. 179; id. 662; 11 id. 691; 22 id. 
577; 26 id. 920; 5 Comp. Gen. 274; id. 941; td. 987; 6 id. 377; id. 537; 
7 id. 208; 13 id. 390; 14 id. 564. 

It is well settled also that this rule is not changed by the fact that 
an employee is required to come to Washington, or to remain tem- 
porarily in Washington after appointment here, or to report at head- 
quarters elsewhere, for special instructions or temporary duty before 
proceeding to a field station to perform the duties for which he was 
appointed. See 9 Comp. Gen. 359; 10 id. 184; 11 éd. 56. 

In your letter requesting review of the settlement you ask whether 
a claim for per diem covering the period June 21 to 29, 1940, while 
under instruction in Washington, would be in order. You wera 
residing in Washington, D. C., at the time of your appointment. The 
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fact that your departure was delayed a few days did not put you to 
any additional expense for subsistence. The decisions hold that 
under such circumstances there is no authority for payment of per 
diem. See 9 Comp. Gen. 233; 11 id. 1382. Accordingly, there is no 
authority under which you could be paid per diem at your place of 
residence before entering upon a travel status. 

The disallowance of your claim for reimbursement of expenses of 
travel from Washington, D. C., to Atlanta, Ga., was accordingly cor- 
rect and is hereby sustained. 


(B-15321) 


TRANSPORTATION—LAND-GRANT—DEDUCTIONS—COAST GUARD 
PROPERTY 


Property of the Coast Guard may be regarded as being transported for military 

farposes, and so subject to land-grant deductions under section 321 of the 

nsportation Act of 1940, only when the transportation is incident to 

training having for its principal purpose preparation for the performance 

by the Coast Guard of its duties as part of the Navy as distinguished from 

preparation for the performance of the duties normally required of it 
while operating under the Treasury Department. 


ease General Elliott to the Secretary of the Treasury, May 


There has been considered your letter of February 28, 1941, as 
follows: 


Section 321 of the Transportation Act of 1940, approved September 18, 1940 
(Public, No. 785, 76th Congress), provides, in part, that: 

“* * * the full applicable commercial rates, fares, or charges shall be 
paid for transportation by any common carrier subject to such act of any 
persons or property for the United States, or on its behalf, except that the fore- 
going provision shall not apply to the transportation of military or naval prop- 
erty of the United States moving for military or naval and not for civil use, 
or to the transportation of members of ‘the military or naval forces of the 
United States (or of property of such members) when such members are 
travelling on official duty. * * *” 

In your decision to the Secretary of War dated November 1, 1940, 20 Comp. 
Gen. 237, it was held that the Transportation Act of 1940 did not confer the 
benefit of land-grant rates upon any traffic not theretofore entitled to the benefit 
of such rates which, under the land-grant statutes, is restricted to “the trans- 
portation of property or troops of the United States,” 

In Louisville and Nashville Railroad Company v. The United States (1922), 258 
U. 8. 374, the Supreme Court held that personnel of the Coast Guard were not 
“troops” within the meaning of the land-grant acts there construed. However, 
there appears no question regarding the fact that property of the Coast Guard, 
being property of the United States, was entitled to the benefit of the land-grant 
rates prior to the enactment of the Transportation Act of 1940. The question 
now presented and upon which your decision is requested is whether, under 
the provisions of section 321 of that act, property of the Coast Guard is “mili- 
tary” property and, if transported for military or naval and not for civil use, 
is entitled to the benefit of the land-grant rates where applicable. 

The act of January 28, 1915 (U. 8. C. title 14, sec. 1), which created the 
Coast Guard, provides that it shall constitute a part of the military forces of the 
United States and shall operate under the Treasury Department in time of 
peace and operate as a part of the Navy, subject to the orders of the Secretary 
of the Navy, in time of war or when the President shall so direct. The effect of 
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this language, in the Department’s opinion, places the Coast Guard in the 
category of being a part of the military forces of the United States at all times, 
whether operating under the Treasury Department in time of peace or as a part 
of the Navy in time of war. (See 32 Op. Atty. Gen. 185-191.) 

The Coast Guard is an organization essentially military in character; its 
officer personnel normally enter the Service by appointment after graduation 
from the Coast Guard Academy, an institution comparable with the Military and 
Naval Academies; the enlisted personnel of the Coast Guard enter into enlist- 
ment contracts in like manner as obtains in the case of the other military 
services ; Coast Guard personnel, with certain minor exceptions, receive the same 
pay and allowances as apply by law to the Army, Navy, and Marine Corps; 
its officers and enlisted men hold the same relative ranks, grades, and ratings 
as officers and enlisted men of the Navy; they are covered by the same or similar 
retirement and pension systems; and military discipline and trial for military 
offenses by court martial apply to personnel of the Coast Guard in like manner 
as in the case of the other military services. 

These circumstances clearly reveal that not only is the Coast Guard a 
military service in point of law, but as a matter of fact as well. It also is 
believed clear that as the Coast Guard is a military service, its property for 
the most part must be characterized as military within the purview of section 
821 of the Transportation Act of 1940. In this connection, reference is made to 
your oe of November 25, 1940, to the Secretary of War, B-13422, wherein 
it was said: 

“While, in view of the usual definition of the word ‘military’ as meaning 
‘Anything pertaining to war or to the army’ (Bouvier’s Law Dictionary, vol. 2, 
p. 2209) and as ‘Pertaining to war or to the army; concerned with war’ (40 
Corpus Juris 658), it does not appear necessary to consider the application of 
the term ‘military or naval property’ as comprehending merely munitions of 
war, the broad scope given the application of the latter term, as indicated above, 
would seem to justify much latitude in the application of the terms employed 
in the statute here concerned in designating the kind of property to which the 
ae of the land-grant statutes, requiring reduced rates, should continue 
to apply.” 

As the Coast Guard by law constitutes a part of the military forces of the 
United States and operates as a part of the Navy in time of war or when the 
President so directs, it is obvious that its personnel must be trained in prepara- 
tion for war and that its facilities must be designed for integration into the naval 
forces of the United States in the event of war. In this respect, the Coast 
Guard is more of a reserve force of the Navy than the several naval reserve 
units, as it is a permanent organization in active service at all times with a 
continuous duty to be prepared for war as a part of the Navy. In fact, some 
units of the Coast Guard are operating under the Navy at the present time. 
In this connection, attention is invited to the following extract from the 
Pxecutive order of the President dated May 2, 1916, and quoted in article 1 (2) 
of the Coast Guard Regulations: 

“That whenever the Coast Guard or any part of it shall in time of peace 
operate as a part of the Navy in accordance with law, the personnel of the 
Coast Guard shall be subject to the regulations of the Coast Guard service, 
except insofar as relates to military requirements which have to do solely with 
the movements or operations of ships, concerning which they shall be subject to 
the orders of the senior naval officer to whom they are directed by proper 
authority to report * * * Whenever the whole or any part of the personnel 
of the Coast Guard is operating with the personnel of the Navy, o and 
men of each service shall have the same authority and control over officers and 
men of the other service as that to which their rank or rating entitles them in 
their respective services.” 

The training of Coast Guard personnel in military science in preparation for 
war as a part of the Navy is carried on simultaneously with the execution of its 
duties as the nation’s maritime police force, and the performance of its other 
peacetime functions. Since the two classes of duties are continuous, they are 
inseparable. In view of this fact, it would appear that the transportation of 
Coast Guard property, for the most part, would satisfy the requirement of 
movement for military or naval, and not for civil, use, although some aspect of 
civil use would be present in most situations. The Department believes, 
however, that the military or naval factor, particularly at this time, predominates 
over the civil aspect entering into the purpose of such shipments, as the 
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manifold peacetime duties of the Coast Guard are, and must be, superimposed 
on a solid background of military preparation. 

In your decision of November 25, 1940, it was pointed out that the transportation 
of property directed to the accomplishment of the purposes of the Selective 
Training and Service Act of 1940, approved September 16, 1940 (Public No. 783, 
76th Cong.), is property of a military rather than a civil character and in the 
view that whatever property is necessary to increase or train the personnel of 
the armed forces is properly to be regarded as military property when so used, 
no reason appears why such transportation is not within the description of 
“military or naval property of the United States moving for military or naval 
and not for civil use.” 

Attention is called to the fact, in this connection, that personnel of the 
Coast Guard is grouped with the Army, Navy, and Marine Corps in section 
5(a) of the Selective Training and Service Act of 1940 as being exempt from 
registration and liability for service, which is tantamount to the recognition by 
Congress that the Coast Guard is a part of the land and naval forces of the 
United States within the meaning of that act. Being a part of such forces, 
it also would appear that the President could, under section 8(a) of said act, 
direct that selectees be inducted into the Coast Guard, as in the case of the 
Army, Navy, and Marine Corps, for the requisite 1-year period of training 
provided in section 3 (b). In view of these circumstances, it would seem to 
follow that Coast Guard property, in general, comes within the category of 
military property “necessary to increase or train the personnel of the armed 
forces,” as pointed out in your decision of November 25, 1940. 

It is true that, in the Louisville and Nashville Railroad Company case, the 
basis for the decision that personnel of the Coast Guard were not “troops” 
appears to rest upon the view that the Coast Guard is not a part of the 
military forces of the United States except when serving as a part of the 
Navy. This line of reasoning is difficult to understand, as the act of January 
28, 1915, makes no distinction in the status of the Coast Guard as a part of 
the military forces of the United States, depending whether it is operating 
under the Treasury Department or as a part of the Navy. In any event, there 
was no issue before the Supreme Court whether property of the Coast Guard 
may, for the most part, be treated as “military” by virtue of the statutory 
classification of that Service as constituting a part of the military forces of 
the United States. 

It is appreciated, of course, that all Coast Guard property cannot be charac- 
terized as military and there may be instances where property so characterized 
may not be transported for military use. Aids to navigation, property used 
in connection with maritime training, and property for life-saving purposes 
may be cited as examples. In the last analysis, it would appear that the 
circumstances of each shipment must be considered and, in the language of 
your decision of November 25, 1940, “the determination whether the use so 
intended is military or naval in character would seem to devolve the appli- 
eation of standards of judgment perculiarly for exercise by the military 
establishments.” 

Your decision is requested whether the views of the Department and the 
criteria herein expressed are correct with respect to whether Coast Guard 
property transported is or is not entitled to the applicable land-grant rates. 


Apparently the views expressed above are predicated largely upon 
the proposition that the Coast Guard, by virtue of the declaration 
in the act creating it and the form of its organization and operation, 
is properly to be regarded as a military force and that as a conse- 
quence the transportation of property of the Coast Guard is to be 
viewed as military property and “for the most part” as satisfying, 
in view of the training for operation with the Navy, “the require- 
ment of movement for military or naval, and not for civil use.” 
In other words reliance appears to be placed upon the stated military 
characteristics of the organizational features of this branch of the 
service and its training for operation in national defense as estab- 
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lishing the right, under section 321 of the Transportation Act of 1940, 
54 Stat. 954, to deduction for land-grant from charges for the 
transportation of its property. 

In this connection it is to be noted that while, as suggested in 
your letter, the act of January 28, 1915, 38 Stat. 800, creating the 
Coast Guard, declared that it should constitute a part of the military 
forces of the United States it declared, also, that the Coast Guard 
was established in lieu of the then existing Revenue-Cutter Service 
and Life-Saving Service and provided that it “shall operate under 
the Treasury Department in time of peace and operate as a part of 
the Navy, subject to the orders of the Secretary of the Navy, in time 
of war or when the President shall so direct.” This provision for 
dual operation would seem to have resulted from the fact that the 
functions of the Coast Guard in time of peace pertained primarily 
to matters with which the Navy, as such, apparently was not con- 
cerned. These activities are stated in the Coast Guard Extract from 
the Annual Report of the Secretary of the Treasury on the State 
of the Finances for the Fiscal Year 1940, as follows: 


The Coast Guard, as the Federal maritime police agency, has carried on 
the interrelated duties, embraced within such function, of law enforcement, 
promotion of safety of life at sea and protection of life and property, and 
the maintenance of a state of preparedness for national defense. With its 
shore units forming a coordinated network of protective and marine observation 
stations along all the coasts of the United States, Hawaii, Alaska, Puerto 
Rico, and Virgin Islands, and with its vessels patrolling the entire length of 
our coastal and navigable waters, the services of the Coast Guard, involving 
use of vessels, aircraft, and coastal units, have been utilized in various 
cooperative measures with other branches of the Government, in addition 
to carrying on the regular duties of the service. 

The regular activities of the Coast Guard include prevention of the smuggling 
of liquor, narcotics, and other contraband; patrol of the waters of the North 
Pacific Ocean and Bering Sea and southeastern Alaska in the enforcement of 
laws and regulations for the protection of the fur seal, sea otter, and fisheries, 
and of certain other laws in Alaska; patrol in the enforcement of the North 
Pacific Halibut Act; enforcement of the Whaling Treaty Act and Oil Pollution 
Act; supervision of the anchorage and movements of vessels and of the handling 
of explosives, inflammable material, and other dangerous cargo aboard vessels; 
enforcement of the customs, navigation, motorboat, and other related laws of 
the United States; International Service of Ice Observation and Ice Patrol 
in the North Atlantic Ocean; winter patrol of the Atlantic coast to aid vessels 
and persons in distress; removal of derelicts and other obstructions to navi- 
gation from the paths of marine commerce; patrol of regattas and marine 
parades; administration of the United States Maritime Service; and the saving 
and protection of life and property at sea and along the coasts. 

Application of the neutrality laws in the existing international situation has 
resulted in the Coast Guard assuming an important role in their enforcement. 


See, also, the enumeration of “Duties and Authority of the Coast 
Guard” as stated in detail, with appropriate references to pertinent 
statutes, in chapter II of Regulations for the United States Coast 
Guard, 1940. 

In determining the application of land-grant statutes to the trans- 
portation of personnel of the Army as troops of the United States 
the nature of the duties involved rather than the mere fact of 
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membership in a military organization has been held to be controlling. 
In this connection attention is invited to the case of Southern Pacific 
Co. v. United States, 285 U. S. 240, 76 L. Ed. 736. In that case it 
was contended by the Government that any part of the Army trav- 
eling upon Government business must be transported at land-grant 
rates but the court said: 

While, as is argued by the United States, river and harbor improvement has 
in one aspect a bearing upon the military defence of the United States, obviously 
the principal purpose of this work is the promotion of commerce and trans- 
portation, by maintaining and deepening channels, and constructing dikes, 


jetties, and other works which effect the improvement of navigation generally. 
* * * s o - a 


Conceding that engineer officers of the United States Army perform a true 
military function when engaged in work on the military defences of the United 
States, and, when so engaged form a part of the Nation’s troops, we are of 
opinion that their activity in connection with rivers and harbors work and the 
California Debris Commission is nonmilitary in character, and falls within the 
same category as that of many other employees and officials of the War Depart- 
ment, the nature of whose service excludes them from classification as part of 
the “troops of the United States.” 


In view of the principle applied in that case, it is not understood 
how the Coast Guard when assigned to the performance of the 
enumerated duties normally required of it while operating under 
the Treasury can be considered as engaged in activities which are 
military in purpose and, that being true, it is not apparent how the 
transportation of its property as incident to the performance of 
those duties could be viewed as transportation “for military or naval 
and not for civil use” within the meaning of section 321 of the 
Transportation Act of 1940, notwithstanding the military character- 
istics of the Coast Guard as an organization. 

Concerning the statement in your letter that “The training of 
Coast Guard personnel in military science in preparation for war 
as a part of the Navy is carried on simultaneously with the execu- 
tion of its duties as the nation’s maritime police force, and the per- 
formance of its other peacetime functions,” it is noted that in the 
Coast Guard extract from annual report, mentioned above, it is 
stated : 

Under tthe act of January 28, 1915, the Coast Guard constitutes a part of 
the military forces of the United States, operating under the Treasury De- 
partment in time of peace and as a part of the Navy in time of war or when 
the President directs. While the service is constantly prepared for national- 
defense operations, the existing international situation has led to preparations 
especially to fit and augment the resources and capacity of the Coast Guard 
for national defense. Appropriations were provided by the First Supplemental 
National Defense Appropriation Act of June 26, 1940, for increasing the 
armament of vessels, and plans have been made, in collaboration with the 
Navy, to provide for the most effective utilization of the Coast Guard 
organization. 

Under the principle applied in the case of the Southern Pacific 
Co. v. United States, swpra, it would appear that where the prin- 
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cipal purpose of such training is in preparation for the performance 
by the Coast Guard of its duties as a part of the Navy as distinguished 
from preparation for the performance of the duties normally re- 
quired of it otherwise while operating under the Treasury, such train- 
ing is properly to be regarded as military in purpose and the 
transportation of Coast Guard property as incident to or required 
for such training would be subject to deductions for land grant 
where applicable. The question whether particular training is un- 
dertaken and accomplished principally in preparation for the one 
or the other of these purposes must necessarily be one for determi- 
nation administratively as a question of fact and such determination 
when properly indicated in connection with the payment of trans- 
portation bills will be accepted by this office in the audit of accounts 
as prima facie correct. 


(B-16552) 


ANNUAL AND SICK LEAVE—TEMPORARY AND INDEFINITE 
EMPLOYEES 


An coarse appointed “for the duration of the job” is an “indefinite” employee 
with the meaning of the Annual and Sick Leave Regulations, and to avoid 
cantaten with those coming within the definition of “permanent employees,” 

i. e., those appointed “without limitations as to length of service,” the 
appointment papers should contain proper qualifying words to distinguish 

the particular type of appointment contemplated. 17 Comp. Gen. 1017, 


amplified. 

“Indefinite employees,” as defined in the Annual and Sick Leave Regulations, 
whether or not they be paid on the basis of “when actually employed,” are 
not entitled to annual or sick leave for a fractional month’s service, so 
that where such an employee is absent on leave without pay, after working 
part of a month, for a fraction of a day, or a day or more, the continuity of 
employment is broken so as to preclude his earning leave for the preceding 
fractional month, and a new month’s period is begun when duty is resumed. 
16 Comp, Gen. 1039 amplified. 

Under eoctinn 14 of the Annual Leave Regulations, temporary employees are not 
entitled to annual leave for a fractional month’s service, and, although there 
is no corresponding provision in the Sick Leave Regulations, the same rule 
is applicable to sick leave, and the “full month of service” required of such 
employees for leave earning purposes means the performance of work or 
the continuance of a pay status during the entire work month or monthly 
tour of duty. 

If temporary employees in the departmental service should be absent on leave 
without pay on Saturdays for religious reasons, a fractional month’s service 
would result and no annual or sick leave would accrue, but, as to field service 
employees, absence on a Saturday administratively eliminated as a work 
day, for religious or other reasons, for any particular service or class of 
employments—which action is within administrative discretion where there 
is no interference with the Government’s interest—would result in no break 
in the continuity of service for the month. 

If a temporary employee in either the departmental or field service absents 

himself from his work without pay for religious or other reasons con- 
tinuously for a period of several days “such as from the 10th to the 20th,” 
there would result a fractional month’s service and no annual or sick leave 
would accrue for that month. 
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Comptroller General Warren to the Secretary of Agriculture, May 28, 1941: 


I have your letter of April 28, 1941, as follows: 


Reference is made to decision 17 Comp. Gen. 1017. 

The second paragraph of the syllabus (as well as the language on page 1020) 
states that annual and sick leave may be credited to indefinite employees only 
for periods of continuous service of one month or more, which may be carried 
over from one such period of continuous service to another. All other paragraphs 
of the syllabus relate to persons on a “when actually employed” basis, and it 
is not clear whether the second paragraph is also confined to “when actually 
employed” personnel. Decision 16 Comp. Gen. 1089 indicates that permanent 
and indefinite employees may be allowed annual leave for a fractional month 
included in a period of more than a month, and has been understood as applying 
also to a fractional month standing alone (except when on an “actually em- 
ployed” basis). To remove any doubt decision is requested whether indefinite 
employees on other than a “when actually employed” basis may be allowed 
annual and sick leave accruing during a fraction of a month. 

Should answer to the above question be in the negative, when an indefinite 
employee has worked part of a month and then being absent is chargeable with 
leave without pay for a fraction of a day, a day, or more than a day, does the 
absence without pay break the continuity of employment so as to preclude leave 
earning for the preceding fractional month, thus resulting in the beginning of a 
new month period when duty is resumed? 

There exists also doubt as to the meaning of the words “full month of service” 
with respect to temporary employees (section 14, Annual Leave Regulations). 
Question arises whether a “full month of service” is restricted to a month of 
continuous service, or whether it may include also a month period in which 
there has been some absence without pay or a combination of two or more 
fractional-month periods aggregating a full month. While Section 10 of the 
Annual Leave Regulations permits accrual of annual leave credit during leave 
without pay or furlough aggregating not more than Bo calendar days, it 
is not clear that this would apply to short-term employees 

Occasionally for religious reasons an employee is unwilling to work one day 
of the week, usually Saturday, and the conditions of the work are such that 
his absence will not interfere with the Government’s interests. If, in the case 
of the temporary employee, it is required that annual leave earning be restricted 
to continuous service of a month or more without break, the employee absent 
each Saturday could not accumulate any leave credit. Absence for other reasons 
would be in a similar status. For example, during the first month of service a 
temporary employee may be absent a day because of illness in excess of the 
allowable one and one-quarter days or for miscellaneous personal reasons which 
would require loss of pay for the time absent since annual leave may not be 
eredited at the beginning of the first month. In other cases, while continuous 
service may be contemplated for a predetermined period, a furlough for lack of 
work, unsuitable weather conditions, or other reason may become necessary 
at the instance of the Government. 

Decision is desired as to temporary employees as follows: 

1. May such an employee who, during the first month’s employment, is absent 
during each Saturday of the month because of religious beliefs earn annual 
leave for the entire month? A negative answer would seem to discriminate 
against the individual whose religion requires him to observe a Sabbath falling 
on a day other than Sunday, since, generally speaking, the departments are 
closed on Sunday, and the question does not arise with respect to those who 
observe Sunday as the Sabbath. 

2. If annual leave is earned in the No. 1 example, what leave would be earned 
when the absence without pay in the first month of employment (for religious 
or other reason) continues for a period such as from the 10th to the 20th? (In 
this connection it is recalled that under 16 C. G. 1089 leave is not earned by 
temporary employees for the fractional month in a period consisting of full 
months and a fraction.) 

8. Do the answers for Nos. 1 and 2 apply also to accrual of sick leave, except 
that the rate is one and one-quarter days a month? 


Section 1 of the annual leave regulations (Executive Order No. 8384, 
dated March 29, 1940), and section 1 of the sick leave regulations 
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(Executive Order No. 8385, dated March 29, 1940) contain definitions 
of various classes of employees for leave purposes, as follows: 


Seo. 1. As used in these regulations: 

(a) “Employee” and “employees” include officer and officers respectively. 

(b) “Permanent employees” are those appointed without limitation as to 
length of service or for definite periods in excess of 6 months. 

(c) “Temporary employees” are those appointed for definite periods of time 
not exceeding 6 months. 

(d) “Emergency employees” are those whose compensation is paid from 
emergency funds and whose tenure of appointment is limited to the period 
for which the emergency funds are available. 

(e) “Indefinite employees” are those appointed for the “duration of the job” 
and those who, although paid only when actually employed, are continuously 
employed or required to be available for duty for a period of not less than one 
month, as distinguished from part-time or intermittent employees. 


These definitions first appeared in leave regulations effective Janu- 
ary 1, 1938. See Executive Orders Nos. 7845 and 7846, dated March 
21, 1938. 

In the decision of May 27, 1938, 17 Comp. Gen. 1017, 1018, cited in 
the first paragraph of your letter, it was stated: 


Referring to question (1) the apparent purpose of the definition of indefinite 
employees was primarily to distinguish between employees who are required to be 
available for duty during the period of their indefinite appointments although 
paid “only when actually employed,” and part-time or intermittent employees 
who are not required to be available for duty except during the time they actually 
work. The following is quoted from 16 Comp. Gen. 678. 680— 

“* * * employees who are appointed on a full-time basis for an indefinite 

period but whose work thereunder is performed periodically by being required 
to serve continuously during regular tours of duty of 1 month or more, separated 
by periods of lay-off or furlough without pay due to lack of work, nonavailability 
of funds, etc., are to be regarded for leave purposes not as intermittent em- 
ployees but as permanent employees.* * *” 
Under the definition in question in the new leave regulations this class of em- 
ployees is now designated as “indefinite” rather than “permanent.” The phrase 
in the definition of indefinite employees “required to be available for duty for 
a period of not less than 1 month” should be read in connection with the pre- 
ceding words “continuously employed,” and simply means that to be classed 
as an indefinite employee the minimum period the employee serves or is on call 
for duty when needed must not be less than 1 month, but the phrase does not 
mean that annual or sick leave may be credited to an employee for lay-off or 
furlough periods without pay or for periods of continuous service of less than 
1 month. The definition standing alone does not grant leave but must be con- 
sidered in connection with the statutes and the other sections of the regulations. 
Annual and sick leave may be credited to indefinite employees only for periods 
of continuous service of 1 month or more which may be carried over from 
one such period of continuous service to another. See the decision, supra, and 
sections 5 and 3 of the new annual- and sick-leave regulations, respectively, quoted 
in your letter. 


In decision of January 28, 1941, 20 Comp. Gen, 411, 413, involving 
the question of whether employees appointed and paid upon the basis 
of “when actually employed” are “regular employees” within the mean- 
ing of the holiday compensation act of June 29, 1938, 52 Stat. 1246, 
it was stated, in pertinent part, as follows: 


* * * As defined in the leave regulations, an “indefinite employee” may be 
one appointed for the “duration of the job,” which may be for only several days 
or several weeks, or One who may be continnously employed or required to be 
available for duty for no more than1 month. * 
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Thus, if an employee be appointed “for the duration of the job”—an 
appointment other than upon the basis of “when actually employed”— 
he is properly for classing as an “indefinite” employee for leave pur- 
poses. Of course, such an appointment is not to be confused with 
one coming within the definition of “permanent employees,” i. e., one 
who may be appointed “without limitation as to length of service 
* * *, and to avoid such confusion the appointment papers should 
contain proper qualifying words to distinguish the particular type of 
appointment contemplated. 

Regarding the matter of crediting annual and sick leave to in- 
definite employees, it was held in decision of May 27, 1988, 17 Comp. 
Gen. 1017, as follows (quoting from the syllabus) : 

Annual and sick leave may be credited to “indefinite employees” only for 


periods of continuous service of 1 month or more which may be carried over from 
one such period of continuous service to another. 


See, also, 18 Comp. Gen. 400; id. 457. 

The same rule for computing leave is applicable to all employees 
properly classed as “indefinite,” whether or not they be paid on the 
basis of “when actually employed.” That is to say, “indefinite em- 
ployees,” as defined in the leave regulations, whether or not they be 
paid on the basis of “when actually employed,” are not entitled to an- 
nual or sick leave of absence for a fractional month’s service. Of course, 
part time or intermittent employees are not entitled to leave. See 
sections 19 and 23 of the annual and sick leave regulations, respectively. 
The rule stated in decision of May 26, 1937, 16 Comp. Gen. 1039, to 
which you refer, was rendered prior to the effective date of the first 
leave regulations containing the definitions of the various classes of 
employees and relates to permanent and temporary employees only— 
said rule being stated as follows: 

However, as the 26 days of annual leave to which permanent employees are 
entitled is upon an annual rather than a monthly basis, and which may be granted 
at any time during the calendar year, the leave of permanent employees may be 
prorated for a fractional year or month of service. Referring to the question in 
the next to the last paragraph of your letter, leave for a temporary employee 
serving 24% months should be computed on the basis of 2 months, excluding the 
fractional part of the month, making a leave credit of 5 days, and leave for a 
permanent employee serving the same length of time, on the basis of 2% months, 
including the fractional month’s service, making a leave credit of 5542 days. 

It is believed the above answers the question presented in the second 
paragraph of your letter. 

As to employees properly classed as “indefinite” for leave purposes, 
the question contained in the third paragraph of your letter is 
answered in the affirmative. 

Section 1 of the Annual Leave Act, approved March 14, 1936, 49 
Stat. 1161, contains the following sentence: “Temporary employees, 


except temporary employees engaged on construction work at hourly 
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rates, shall be entitled to 214 days’ leave for each month of service.” 
Also, section 2 of the Sick Leave Act of the same date, 49 Stat. 1162, 
contains a corresponding sentence, as follows: “Temporary employees, 
except temporary employees engaged on construction work at hourly 
rates, shall be entitled to 1144 days’ sick leave for each month of 
service.” Section 14 of the annual leave regulations provides as 
follows: 

Sec. 14. Temporary employees shall be granted 2% days’ leave for each full 
month of service. After the first month of service such leave may be credited 
at the beginning of the month in which it accrues. Temporary employees shall 
be charged with annual leave only for absence on days upon which they would 
otherwise work and receive pay. No charge shall be made against annual leave 
for absence on Sundays which do not occur within a regular tour of duty, 


holidays, and non-work days established by Federal statute or by Executive or 
administrative order. 


There is no corresponding provision in the sick leave regulations, 
apparently for the reason that the rate of credit per month for per- 
manent and temporary employees is the same. 

In decision of May 10, 1937, 16 Comp. Gen. 993, it was stated : 

In decision of April 16, 1937, A-84992, 16 Comp. Gen. 934, it was held that 
temporary employees are entitled to 244 days’ annual leave of absence with 
pay inclusive of Sundays and holidays for each full month of service. The 
statutory grant of annual leave to temporary employees is clearly on a monthly 
basis, that is, “for each month of service.” Compare this with the terms of 
the statutory grant of annual leave to permanent employees, to wit, “26 days’ 
annual leave with pay each calendar year, exclusive of Sundays and holidays.” 


This is not a grant of leave “for” each year of service but entitles permanent 
employees to 26 days’ annual leave “each calendar year.” 


Accordingly, under section 14 of the annual leave regulations and 
the above-quoted decisions, temporary employees are not entitled to 
annual leave for a fractional month’s service. There is perceived 
no reason why the same rule should not be for application as to sick 
leave. Compare 18 Comp. Gen. 457. 

Referring to the fourth paragraph of your letter, it may be stated 
that a “full month of service,” as those words are used in the statute 
and regulations, means the performance of work or the continuance of 
a pay status during the entire work month or monthly tour of duty of 
temporary employees; and that situation is necessary to entitle the 
employee to annual and sick leave credit for that month. Leave 
statutes have been enacted and regulations promulgated and regular 
days and hours of work or tours of duty have been established by law 
and/or administrative regulations without regard to the religious 
beliefs of any employee or group of employees. As to employees paid 
on an annual basis in the departmental service, Saturday is estab- 
lished by law as a regular day of work, four hours constituting a day’s 
work on that day. Act of March 3, 1931, 46 Stat. 1482. In the field 
service it is within the discretion of the administrative office to 
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eliminate Saturday as a day of work. See 17 Comp. Gen. 564, and 
the laws and decisions therein cited. 

Accordingly, as to employees in the departmental service, question 
numbered 1 is answered in the negative. As to employees in the field 
service, it is within administrative discretion to eliminate Saturday as 
a work day for any particular service or class of employments—whether 
for religious or other reasons—if such action does not interfere with 
the Government’s interest. If such action be taken, Saturday would 
then constitute a nonwork day, in view of which there would be no 
break in service or leave of absence without pay, and question numbered 
1 as to field employees would thus be answerable in the affirmative. 
However, if such administrative action be not taken, the answer to 
question numbered 1 as to field employees would be the same as above 
stated with regard to departmental employees. 

As to question numbered 2, if, as appears, the condition be that a 
temporary employee absents himself from his work without pay for 
religious or other reasons continuously for a period of several days 
“such as from the 10th to the 20th,” either in the departmental or field 
services, there would result a fractional month’s service and no annual 
or sick leave would accrue for that month. 

Referring to question numbered 3, the answers above stated with 
regard to annual leave are applicable, also, to sick leave. 


(B-16298) 


UNIFORM GRATUITY—NAVAL RESERVE ACT OF 1938—UNIFORM 
POSSESSION REQUIREMENT 


Payment of the peacetime $100 uniform gratuity, payable under section 302 of 
the Naval Reserve Act of 1938 to Reserve officers reporting for active duty 
or training at a location where uniforms are required to be worn, is not 
authorized unless there is a showing that the officer possesses the required 
uniform, but the $150 sum authorized by the last proviso of section 302, pay- 
able in time of war or national emergency, may be paid without regard to 
whether uniforms are required to be worn at the place of reporting for active 
duty or whether the officer possesses the required uniform. Decision B-6594, 
October 25, 1989, modified. 


Aantetont Comptroller General Elliott to the Secretary of the Navy, May 29, 
1941: 


There has been considered your letter dated April 17, 1941, with 
which you transmitted letter from the Paymaster, Headquarters, 
United States Marine Corps, dated April 11, 1941, requesting review 
of a disallowance in the amount of $150 representing payment of 
uniform gratuity to Capt. Willard Reed, Jr., United States Marine 
Corps Reserve. 

The payment to which you refer was made on voucher No. 2010, 
covering the period September 16 to 30, 1940, account of Lt. Col. M. B. 
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Curtis, United States Marine Corps, for the month of September, 1940. 
By orders dated September 13, 1940, Capt. Reed was assigned to active 
duty effective September 16, 1940. Exception was taken to the payment 
of the uniform gratuity for the following reason : 

* * * While section 302 of the Naval Reserve Act of 19388 (52 Stat. 1180), 
provides for payment of $150 gratuity for the purchase of required uniform, such 
gratuity, by the specific terms of the act is provided as a “further” allowance in 
contemplation of uniform allowances theretofore paid. Hence, in the absence of 


a showing that the officer has the required uniforms in his possession, payment 
of the additional sum of $150 is unauthorized. 


Section 302 of the Naval Reserve Act of 1938, 52 Stat. 1180, 
provides : 

In time of peace, upon first reporting for active or training duty with pay, after 
enactment hereof, at a location where uniforms are required to be worn, or after 
the authorized performance of fourteen drills, a commissioned or warrant officer 
of the Naval Reserve shall be paid a sum not to exceed $100 as reimbursement for 
the purchase of the required uniforms, * * * And provided further, That 
in time of war or national emergency a further sum of $150 for the purchase of 
required uniforms shall be paid to officers of the Naval Reserve when they first 
report for active duty. 

One of the conditions for payment of the peacetime allowance as 
provided in the statute is that the officer report for active duty “at a 
location where uniforms are required to be worn.” This allowance is 
not to exceed $100 and the payment thereof is “as reimbursement for 
the purchase of the required uniforms.” Obviously, payment of such 
allowance is not authorized in the absence of a showing that the officer 
to whom payment is made has in his possession the required uniform. 
However, the sum authorized in the last proviso of section 302, supra, 
is for the purchase of required uniforms and is payable when the officer 
first reports for active duty in time of war or in a national emergency. 
This payment is authorized without regard to whether uniforms are 
required to be worn at the place of reporting and the possession of 
the required uniform by the officer is not a condition precedent to the 
payment. 

By the terms of the proviso the $150 allowance is a “further sum” 
payable when the conditions in the proviso are met. To be entitled to 
this allowance an officer must report for active duty in time of war or 
national emergency but he is not required to meet the conditions 
precedent to payment of the peacetime allowance. Upon reporting 
for active duty in time of war or national emergency the officer may 
not be required to wear the uniform, but the nature of his service and 
the fact that he is on active duty in such a period makes him open to 
assignment to duty at any time where the wearing of the uniform 
is required. The apparent purpose of the proviso is to provide an 
allowance which is obtainable when first reporting for active duty 
during such a period in order that the officer may be in a position to 
obtain such uniforms as are required. 
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In view of the foregoing you are advised that the exception taken 
to the payment of the $150 uniform gratuity made to Captain 


Reed will be removed. Appropriate instructions have been issued 
accordingly. 


B-6594 dated October 25, 1989, is modified insofar as it is 
inconsistent with the holding herein. 


(B-17249) 
COMPENSATION—STAGGERED PAY-DAYS 


There would appear to be no legal objection to paying employees whose com- 
pensation is fixed on an annual or monthly basis on the 8th and 23d day 
of each month, instead of on the 15th and last day of the month, provided 
payment is not made in advance of the rendition of services, as prohibited 
by section 3648, Revised Statutes, since present practice of paying such 
employees on the 15th and last day of the month is a matter of administrative 
policy and not governed by any requirement of law. 

If it be administratively determined to pay employees whose compensation is 
fixed on an annual or monthly basis on the 8th day of the month, instead 
of on the 15th day under the present practice, such payment should cover 
services from the last day of the preceding month through the 8th day of 
the month and be for eight one-thirtieths of a month, since the ad- 
ministratively proposed payment of one-fourth of a month’s compensation 
on that day would result in inaccurate accounting and create many 
administrative problems. 


Comptroller General Warren to the Secretary of the Treasury, May 29, 1941: 
I have your letter of May 27, 1941, as follows: 


I am transmitting herewith for your information a copy of a letter addressed 
to the Secretary of the Navy in reply to a request that employees of the Navy 
Department be paid by check instead of cash. As indicated in this Department's 
letter, the proposed change from a cash basis to a check basis would increase 
the difficulties already existing in Washington in connection with the cashing of 
Government pay checks twice each month. 

In order to avoid increasing these difficulties, the Treasury has suggested for 
the consideration of the Secretary of the Navy the feasibility of paying employees 
of the Navy Department on the 8th and 23d day of each month instead of the 
15th and last day of the month. It has been suggested that the procedure be 
commenced on June 8th, at which time the employees would receive a pay check 
for one-half of the amount which they would ordinarily receive on June 15. 
Thereafter, they would receive a pay check for 1/24th of their annual com- 
pensation on the 23d and 8th day of each month. If the 8th or 23d of the month 
should fall on Sunday or a holiday, the employees would receive their pay on 
the succeeding working day. 

Title 5, U. 8. Code, section 8&4, provides that the annual compensation shall 
be divided into twelve equal installments, one of which shall be the pay for 
each calendar month, and in making payments for a fractional part of a month 
one-thirtieth of one of such installments, or of a monthly compensation, shall 
be the daily rate of pay. Having this in mind, the pay check issued on June 8th 
would cover the first quarter of the month of June. The pay check issued on 
June 23d would cover the second and third quarters of the pay for June, and the 
pay check issued on July 8th would cover the last quarter of the month of 
June (payable from the 1941 appropriation), and the first quarter of the month 
of July) payable from the 1942 appropriation). If a person should be appointed 
on June 28th, he would receive a pay check on July 8th for three-thirtieths of 
his salary for the month of June (payable from the 1941 appropriation), and 
one-fourth of his monthly salary for July (payable from the 1942 appropriation). 
This procedure would appear to be in compliance with Title 5, U. S. Code, 
section 84, and would not involve any change in existing pay schedules. 
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It would be appreciated if you would give this Department the benefit of 
your views with respect to this matter at the earliest possible date in order 
that this Department may discuss it with the Navy Department in connection 
with its letter of May 8, 1941. 


Section 6 of the act of June 30, 1906, 34 Stat. 763 (5 U. S. C. 84), 
provides : 

Hereafter, where the compensation of any person in the service of the United 
States is annual or monthly the following rules for division of time and compu- 
tation of pay for services rendered are hereby established: Annual compensa- 
tion shall be divided into twelve equal installments, one of which shall be the 
pay for each calendar month; and in making payments for a fractional part 
of a month one-thirtieth of one of such installments, or of a monthly compen- 
sation, shall be the daily rate of pay. For the purpose of computing such com- 
pensation and for computing time for services rendered during a fractional part 
of a month in connection with annual or monthly compensation, each and every 
month shall be held to consist of thirty days, without regard to the actual 
number of days in any calendar month, thus excluding the thirty-first of any 
calendar month from the computation and treating February as if it actually 
had thirty days. Any person entering the service of the United States during 
a thirty-one day month and serving until the end thereof shall be entitled to 
pay for that month from the date of entry to the thirtieth day of said month, 
both days inclusive; and any person entering said service during the month of 
February and serving until the end thereof shall be entitled to one month’s 
pay, less as many thirtieths thereof as there were days elapsed prior to date 
of entry: Provided, That for one day’s unauthorized absence on the thirty-first 
day of any calendar month one day’s pay shall be forfeited. 


Although said section prescribes the basis on which salary pay- 
ments to such employees are to be computed, it does not preclude 
payments of compensation oftener than once a month nor does there 
appear to be any other law which precludes the payment of com- 
pensation to such employees oftener than once a month. Neither does 
said section specify the frequency with which payments are to be 
made. The present practice of paying employees whose compensation 
is fixed on an annual or monthly basis on the 15th and last day of 
each month is not governed by any requirement of law but rather 
is a matter of administrative regulation or policy. Consequently, 
there would appear to be no legal objection to paying such employees 
on the 8th and 28d day of each month, in lieu of the 15th and last 
day, provided, of course, that payment may not be made in advance 
of the rendition of services. See section 3648, Revised Statutes. 
Accordingly, should it be administratively determined by the Secre- 
tary of the Navy to pay the civilian employees of the Navy Depart- 
ment on the 8th and 23d day of each month this office will interpose 
no objection thereto. 

There is noted, however, the suggested proposal that in the event 
the procedure is commenced on June 8, 1941, employees be paid at 
that time—for the period June 1 through June 8—“one-half of the 
amount which they would ordinarily receive on June 15,” i. e., one- 
fourth of a month’s pay. That proposal appears objectionable be- 
cause it would result in inaccurate accounting and, no doubt, would 
create, without justification, many administrative problems. If it 
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be intended to pay the employees on June 8 for services performed 
through that day then the employees are entitled under the act of 
June 30, 1906, supra, to payment for eight one-thirtieths of a month 
instead of for one-fourth of a month. The result of paying on the 
basis of one-fourth of a month on June 8 would be that an employee 
would receive pay at that time for but 714 days, and while the 
deficiency in pay one-half day would be adjusted the following 
month by reason of paying compensation for one-fourth of a month 
for the 7-day period, June 24 through June 30, 1941, the July 8, 
1941, payment again would result in a deficiency of one-half day. 
Furthermore, if a particular employee should begin work on June 
24, 1941, it would be incorrect to pay him on July 8, 1941, on the 
basis of one-fourth of a month for the period June 24 through June 
30, since for that period such employee would be entitled to pay 
for only seven-thirtieths of a month. On the other hand, if on 
July 8 such employee received full pay for half a month on the 
basis of 7 days in June and 8 days in July, then that employee would 
have received full compensation for July 8, whereas other employees 
would have received but one-half day’s pay for work performed on 
that date. 

Accordingly, if the proposed plan of staggering pay days is put 
into effect in the Navy Department, the payment to be made on 
June 8, 1941, to cover the period from June 1 to 8, should be for 
eight one-thirtieths of the month as to those employees who work 
the entire period and not on the basis of one-fourth of a month. On 
that basis and at that time the procedure will have been accurately 
and properly inaugurated and it is not anticipated any particular 
difficulty will result with respect to subsequent payments. 


(B-11383) 


CONTRACTS—RESTRICTIVE MOTOR TRUCK SPECIFICATIONS— 
GUARANTY PROVISIONS 


Where an apparently restrictive, price increasing, or otherwise unauthorized 
contract specification requirement is questioned by the General Accounting 
Office, it is not for the Office to “submit reasons” requiring the exclusion 
of the provision, but rather for the purchasing agency to submit facts justi- 
fying its inclusion in any particular case. 

Contract specifications for motor trucks may not include a more drastic and 
exacting performance guaranty provision than that specified in the appli- 
cable Federal Specifications for such trucks. 


Comptroller General Warren to the Secretary of the Interior, May 31, 1941: 
There has been brought to my attention contract I-1-P-12670, dated 

April 22, 1940, with the Autocar Sales & Service Co., covering purchase 

of one oil-tank truck for the National Park Service, in the amount of 
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$5,620, f. o. b. Ashford, Wash., less allowance of $125 for a used oil- 
tank truck traded in on the transaction. 

The invitation for bids leading to the contract described the truck 
to be purchased as follows: 


Truck, 6 wheel, 4-rear-wheel drive, closed cab, equipped with 2,000-gallon 
fuel-oil tank body, rated G. V. W. not less than 30,000 Ibs., D. C. W. not less 
than 10,500 lbs., wheel base for proper mounting of body specified under B-19, in 
accordance with Federal Specification KKK-T-701a, as amplified in attached 
Tentative Standard Specification, * * 


There were attached certain “Special Bid Conditions” in relevant 
part as follows: 


Performance guaranty.—The bidder guarantees that the machine or machines 
bid on will do the work required as set forth in “Service requirements” without 
undue stress or delay and in a satisfactory manner, for a period of at least 
one year after date of acceptance of the machine or machines by the Govern- 
ment, Except as otherwise specifically provided in this contract, all disputes 
concerning questions of fact arising under this contract shall be decided by 
the contracting officer subject to written appeal by the contractor within 30 
days to the head of the department concerned or his duly auhorized repre- 
sentative, whose decision shall be final and conclusive upon the parties thereto, 
If it is decided that the machine or machines furnished by the contractor are 
not performing satisfactorily : 

(1) The contractor will be notified of any deficiency in the performance of 
the machine and will be allowed 15 days to correct such deficiency. 

(2) If the deficiences noted are not, or cannot be, corrected by the contractor 
in the 15 days, he shall be allowed 15 days additional in which to furnish an 
entirely new machine. 

(3) As a last resort, the Government reserves the right to purchase against 
the account of the contractor, in the open market, a machine which will meet 
these service requirements. 

Performance bond.—Contractor will be required to post a bond equal to 
100% of the amount of the contract as a guarantee that the equipment 
delivered under the contract will be in accordance with the specifications and 
will perform to the satisfaction of the Government for a period of one year 
from date of delivery. 


So far as here material the Tentative Standard Specifications 
mentioned provided that— 


A-1. The following Federal Specifications * * * are applicable and 
become a part of this specification: 
6 . + 


KKK-~T-701a—Trucks, 4 wheel, 2 rear wheel drive, as amplified below. 


* 7 s + * - 3 

B-3. A guarantee as to materials and workmanship is required and shall be 
named or described by the bidder in Section F, “Questionnaire.” The standard 
guarantee of the Automobile Manufacturers Association is acceptable. 

When the contract was received in this office for examination and 
filing pursuant to law, it appeared from Standard Form No. 1036, 
Statement and Certificate of Award, attached thereto, that bids were 
solicited by circular letter sent to 51 dealers and by notices posted 
in public places; that three bids were received and that two lower 
bids were rejected and award made to the highest bidder, the sole 
reason assigned for rejection of the low bid being that: 
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The bid of International Harvester Co., Inc., at $4,758, f.0.b. Kansas City, 
Mo., was eliminated because this bidder does not meet the special conditions 
of the advertisement requiring performance guarantee appearing on page 4 of 
the advertisement. 


Under date of October 7, 1940, the Audit Division of this office 
addressed a letter to the Director, National Park Service, in pertinent 
part as follows: 


It is noted that a lower bid of International Harvester Co., Inc., was rejected 
because the bidder did not meet the special conditions of the advertisement 
requiring performance guarantee set out on page four of the advertisement. 

It appears that the contract and performance guaranty requirements were 
based on Federal Specification KKK~-T-70la, effective February 15, 1934. 
See paragraph B-3 thereof. However, Federal Specification KKK~-T-716, 
approved by the Director of Procurement, Procurement Division, Treasury 
Department, under date of October 14, 1987, and made effective not later 
than August 15, 1938, expressly provided that it superseded part of Federal 
Specification KKK-~T-70la, and it is manifest that insofar as the earlier 
specification had been superseded by the later, it was not in effect at the time 
the present purchase was made. Paragraph B-3 of the former specification 
was omitted in Federal Specification KKK~-T-716, and thereafter no longer was 
and is no longer current, having been superseded by paragraphs B-2, B-8, 
B-3a, and B-3b in the later specification. 

The only authority for requiring a contractor to “furnish a 100-percent service 
bond for a period of 1 year” appears in paragraph B-2 and is there limited to 
cases where any of the “conditions” specified in said paragraph do not apply. 
The guarantees—and the only guarantees—required of a contractor are enumer- 
ated in paragraphs B-3a and B-Sb, more particularly, so far as here concerned, 
in the latter. 

The specification, which is mandatory for all departments and independent 
establishments of the Government, does not authorize or permit any such depart- 
ment or establishment to require any other or additional guaranty than those 
specifically prescribed and required in said Federal specification. Hence, the 
provision in the present invitation for bids requiring guarantees effective for one 
year without limitation and/or similar requirements seeking to impose upon con- 
tractors greater measures of responsibility than those required by the Federal 
specifications involved are in contravention of such mandatory specifications, and 
are unauthorized. 

While the subject and similar contracts heretofore entered into will not be 
further questioned by reason of the inclusion of their restrictive and unwarranted 
provisions, pending invitations should be amended so as to eliminate such pro- 
visions, which should be omitted from future invitations covering the purchase of 
motor equipment of the type here involved. 


Reply of November 22, 1940, was in relevant part as follows: 


Your letter was referred to the Purchasing Office for comment and reply, read- 
ing in part as follows, was received: 

“Reference is made to the enclosed letter, dated October 7 from the General 
Accounting Office—File A-OBC-CH—addressed to you and referred to this Office 
for comment. 

“These Special Bid Conditions included in this contract on page 4 to which the 
General Accounting Office has objected have been considered necessary and have 
been included in all bid invitations for such special trucks as 4-wheel—4-wheel 
drive; 6-wheel—6-wheel drive; 6-wheel—4 rear wheel drive and 6-wheel—4 rear 
wheels, two of which are powered; because there are certain bidders who have 
furnished trucks of these types which, though complying with the specifications 
have proven unsatisfactory in many ways within 12 months of operation. 

“The International Harvester Company, whose trucks when purchased gener- 
ally have been satisfactory, or who has always corrected any deficiency that has 
developed, is the only bidder who has objected to the subject bid conditions. The 
reasons for the inclusion of these conditions in such bid invitations have been 
thoroughly explained to the Washington representative of that company. 

“It is apparent the General Accounting Office does not realize that there is no 
Federal Specification which applies directly to trucks either 6-wheel—4 rear wheel 
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drive or 6-wheel—4 rear wheels, two of which are powered. Federal Specification 
KKK-T-701A applies to trucks with 4 wheels—2 rear wheel drive; Federal Speci- 
fication KKK~T-706 applies to trucks with either 4 wheels—4-wheel drive or 6 
wheels—6-wheel drive; i. e., trucks with all the wheels powered; and Federal 
Specification KKK~T-716 applies to trucks with 4 wheels—2 rear wheel drive, par- 
ticularly limited to a pay load of 1,000 pounds, no more or less. There is no doubt 
that this last Federal Specification does not supersede any part of Federal Speci- 
fication KKK~-T-701A except for trucks limited to a pay load of 1,000 pounds. 

“From the above it is evident that Federal Specification KKK-T-716 would 
not have applied to contract I-1-P-12670, because this contract was for a 6-wheel 
truck chassis of rated gross vehicle weight not less than 30,000 lbs. The pay load 
capacity of the truck offered is 19,250 Ibs., less the weight of the body to be mounted 
on the chassis. 

“This Office does not base any of the Departmental specifications on Federal 
Specification KKK~T-716, for it receives no requests for trucks with a pay load 
capacity of exactly 1,000 lbs., including driver, and that Federal Specification 
permits of no modification whatever. 

“The tal specifications for the special 6-wheel drive trucks or chassis 
with either 4 rear wheel drive or 4 wheels, two of which are powered, have been 
based on Federal Specification KKK~T-701A, modified to require 4 rear wheels 
instead of two, because such trucks are generally manufactured and offered by 
the manufacturers of trucks with 4 wheels, two rear wheel drive, and are more 
similar to the 4 wheel two rear wheel drive trucks than to the all-wheel drive 
trucks. According to Treasury Department, Procurement Division, Branch of 
Supply Circular Letter 319, any Federal specification may be altered when 
necessary for any particular service, provided notification of such change is for- 
warded to the Procurement Division. Such a notification to the Procurement 
Division was not necessary in this instance because the Federal Specification em- 
ployed provided for all the modifications which were inserted in the Departmental 
specification of that contract. 

“From the above it is evident this Office properly has inserted the Special Bid 
Conditions in the bid invitations for special trucks which in this instance, was 
for your protection to insure, in case of failure, that this truck would be properly 
placed in operating condition by the contractor, and if the truck should prove 
entirely unsatisfactory within the guarantee period, you would be able to replace 
the truck promptly according to the terms of the required guarantee. It is not 
understood why the General Accounting Office according to the last paragraph of 
its letter, considers the subject provisions as ‘restrictive and unwarranted 
provision.’ The provisions certainly are not restrictive since only one of many 
bidders has objected to the provisions. The provisions certainly are not un- 
warranted because this Office several times has been compelled to require the 
contractor to replace unsatisfactory equipment, and has been compelled in cer- 
tain instances to purchase against the account of other contractors owing to 
equipment being entirely unsatisfactory for the service required. Unless the 
General Accounting Office can submit other reasons for requiring the elimination 
of the performance guarantee requirement, this Office will continue the use of 
these requirements whenever it is considered necessary for the type of equip- 
ment to be purchased.” 

This Service concurs in the comments made by the Purchasing Office regarding 
this matter. 


It has been held consistently that the question as to whether 
specifications are unduly restrictive of competition or otherwise ob- 
jectionable is one that goes to the legality of the contract and the uses 
of appropriated moneys and is for determination by this office. Hence, 
when an apparently restrictive, price increasing, or otherwise un- 
authorized specification requirement is questioned here, it is not for 
this office to “submit reasons” requiring its exclusion, but rather for 
the purchasing agency to submit facts justifying its inclusion in the 
specifications in any case. In the absence of such justification an ob- 
jectionable specification is not for application. 
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The sole question involved at this time is the authority for and 
propriety of including the “Special bid conditions” quoted above in 
the specifications for the purchase of trucks and similar equipment for 
the National Park Service, or any department or establishment of the 
Government, and that question remains whether such purchases pur- 
port to be made under Federal Specification KKK-T-701a or Federal 
Specification KKK-T-716 (which hereafter for brevity will be re- 
ferred to by their numerical designation only). 

In an unpublished decision of July 29, 1931, A-36939, to the then 
Secretary of the Interior, the former Comptroller General of the 
United States withheld objection to the inclusion in specifications 
covering purchase of tractors and similar equipment for use in the 
national parks of a paragraph requiring successful bidders to give 
bond in appropriate amount guaranteeing performance and dura- 
bility of such equipment. At the same time, there was suggested for 
administrative consideration whether it would not be more satis- 
factory to have the guaranty “cover a fixed number of miles or hours 
of performance rather than a period of time as reckoned by the calen- 
dar.” Apparently, that suggestion was not considered by or did not 
find favor with the Department of the Interior at that time, for the 
guaranty and bond exacted by the Department took the form of an 
unqualified guaranty of satisfactory performance and service over 
a period of 1 year as “reckoned by the calendar,” together with a bond 
in the amount of 50 to 100 percent of the contract price to support the 
guaranty. 

At the time the above-mentioned decision was rendered Federal 
Specification KKK-T-701, December 13, 19832—which was superseded 
by 701a on September 8, 1933—had not been issued, and so far as is 
now known there was then extant no Federal specification requiring 
from a contractor any specific guaranty of service, performance, or 
durability of trucks or similar equipment purchased by the Govern- 
ment, while the “uniform warranty” of the National Automobile 
Chamber of Commerce (now the Automobile Manufacturers Associa- 
tion) had not yet been adopted, it appearing that such warranty, or 
its passenger car counterpart, which is understood to be identical, 
was first recommended by the directors of that organization for adop- 
tion by the entire industry under date of November 14, 1931. Thus, 
the Government was at that time in large measure without specific 
protection against unscrupulous contractors furnishing inferior and 
unreliable equipment of the kind involved. The records of this office 
would appear to indicate that such conditions, together with certain 
representations of the Department of the Interior relative to difficulty 
experienced in obtaining durable tractors and similar equipment for 
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use in the National Park Service may have influenced materially that 
decision of the former Comptroller General. 

As stated above, the “Uniform warranty” of the National Auto- 
mobile Chamber of Commerce was dated November 14, 1931, under 
which vehicle manufacturers warranted their products to be free from 
defects in material and workmanship “under normal use and service” 
and obligated themselves, subject to certain conditions, to make good 
any part or parts failing within 90 days after delivery or before the 
vehicle had been operated 4,000 miles, whichever event should first 
occur. Federal Specification KKK-T-70la was approved and pro- 
mulgated by the Federal Specifications Board on September 8, 1933, 
and made mandatory for all departments and independent establish- 
ments not later than February 15, 1934. Under its “General” 
provisions, paragraph B-3 was as follows: 

In addition to standard guaranty of the National Automobile Chamber of 

Commerce, in the event the bidders are members of the National Automobile 
Chamber of Commerce, or subscribers to the standard guaranty, the right is 
reserved to require bidders to furnish a statement in writing by the manu- 
facturers of the units that they are suitable for the work to be performed. If 
any other guaranty is desired the department shall so state in lieu of this 
paragraph, 
So, a purchasing agency of the Government was authorized to sub- 
stitute “any other guaranty” desired in lieu of the standard guaranty 
of the National Automobile Chamber of Commerce and the optional 
requirement of a statement of suitability from the manufacturers 
of the equipment purchased. Presumably, it was upon such authoriza- 
tion that the Department of the Interior has required, heretofore, 
the unconditional guaranty and bond here under cunsideration. 

Under the provisions of Executive Order No. 6166, June 10, 1933, 
and regulations issued pursuant thereto by the Secretary of the Treas- 
ury with the approval of the President, the functions theretofore ex- 
ercised by the Federal Coordinating Service, including those of the 
Federal Specifications Board which, eo noméine, continued to function 
as a branch of the Procurement Division, were transferred to the Pro- 
curement Division, Treasury Department. See “Regulations Govern- 
ing the Operation of the Procurement Division, Branch of Supply,” 
Feburary 12, 1934. The cited regulations under the heading “Fed- 
eral Specifications Board” provided in relevant part as follows: 

4. The specifications that are approved by the Director of Procurement will 
be known as “Federal Specifications” and after promulgation shall be binding 
upon and govern all executive departments except as noted in paragraph 5. * * * 

5. If any executive department finds that for administrative reasons a Fed- 
eral specification cannot be used to meet its particular or essential needs, it is 
authorized to use its own purchase specification, but such specification shall in- 
clude all applicable provisions of the Federal specification, and in those cases 
where the purchase exceeds $1,000 a report shall be made to the Procurement 


Division, Branch of Supply, showing the necessity for deviation from the Fed- 
eral specification. 
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Procurement Division circular letter No. 319, August 6, 1938, men- 
tioned by your purchasing officer, merely restated and emphasized the 
substance of those two paragraphs. Federal Specification KKK-T- 
716 was approved by the Director of Procurement under date of Octo- 
ber 14, 1937, issued as of that date and made effective for the use of 
all departments and establishments of the Government not later than 
August 15, 1938. It was expressly designated as “Superseding part 
of Fed. Spec. KKK-T-701a September 8, 1933.” While this specifi- 
cation, insofar as physical requirements, dimensions, equipment, and 
detail specifications are concerned, has particular reference to various 
types of vehicles in the 1,000-pound pay-load class such as mentioned 
in paragraphs D-21 to D-2ih, inclusive, thereof, comparative con- 
sideration of this later specification as a whole with 701a leads to the 
conclusion that it does not have exclusive reference to trucks in that 
class, and does not support the view expressed by your purchasing officer 
that: “There is no doubt that this last Federal Specification does 
not supersede any part of Federal Specification KKK~T-701a except 
trucks limited to a pay load of 1,000 pounds.” Both the earlier and 
the later specifications cover trucks, motor, gasoline, four wheels, two- 
rear-wheel drive. Both include under the heading “B. General” cer- 
tain general provisions and conditions authorized and required for in- 
clusion in specifications covering purchases of such trucks. Para- 


graph B-3 as it appeared in 701a has been quoted above. That pro- 
vision does not appear in 716 which includes the following: 


B-2. Bids will not be considered unless the actual truck manufacturer is 
engaged at the time in the production of motor trucks, and as consideration of 
performance under service conditions is an important factor in the case of 
trucks of this type and class, it is required that the bidder shall furnish proof 
that the manufacturer of the truck offered under his bid has been continuously 
engaged in the production of motor trucks for a period of at least 2 years 
previous to the opening date of the invitation for bids or has the ability and 
facilities to produce trucks offered under his bid, or if any of these conditions 
do not apply he shall furnish a 100 percent service bond for a period of 1 year. 
It is required that the truck, including all units and component parts thereof, 
be of the latest design, conforming to the manufacturer’s latest current produc- 
tion manufacturing practices and that current production practice shall not be 
deviated from except where deviation is definitely required to comply with 
the requirements of this specification. Rejected parts or units will not be 
permitted in the assembly of the trucks. 

B-3. The following guarantees are required. 

B-3a. It is guaranteed that the truck, component units and parts will be 
suitable for the work to be performed; will be constructed to definite standard 
dimensions, with proper clearances and fits, that previously published or set 
ratings will not arbitrarily be raised without prior approval of the actual unit 
manufacturer; and further, that the truck offered will comply in every respect 
with the terms of this specification. In addition to his answers to the question- 
naire, in the event that the truck offered does not fully comply with this speci- 
fication, the bidder shall state definitely, referring to the proper paragraph 
of the specifications, wherein the truck he proposes to furnish does not comply. 
The questionnaire must be completely filled out by the bidder. 

The successful bidder shall guarantee the truck against defective 
material and workmanship; excessive front wheel shimmy and tramp; exces- 





oro re". wea 


DECISIONS OF THE COMPTROLLER GENERAL 843 


sive spring set; gear hopping and objectionable gear noises; leakage of lubri- 
cants; cracking and sagging of frame members; loosening and breaking of 
rivets; tearing and cracking of sheet metal stock and welds; and cracking, 
splitting, warping, and dry rotting of wood structure. This guarantee shall 
be effective for a period of ninety (90) days, exclusive of time in transit of 
trucks shipped to stations outside the continental limits of the United States, 
or for four thousand (4,000) miles of road travel, whichever condition shall 
first occur, except that in the case of dry rot, the mileage condition shall not 
apply. He shall further guarantee the truck against faulty design developing 
during a period of one (1) year or eight thousand (8,000) miles road travel, 
whichever condition shall first occur that results in recurring maintenance and 
part or unit replacement being required. 

It is readily apparent that the “General” provisions of the later speci- 
fication amplify and very materially add to the safeguards and 
guaranties to be exacted from a contractor for the protection of the 
Government against defective workmanship and faulty design result- 
ing in recurring maintenance and part or unit replacement. The more 
reasonable conclusion appears to be that the “General” provisions of 
716 are intended, as they are designed, for use in lieu of the “General” 
provisions of 701a in the purchase of all four-wheel, two-rear-wheel- 
drive trucks of whatever capacity, class, weight, etc., and to supersede, 
insofar as they differ from, the general provisions of the earlier speci- 
fication. To argue otherwise would lead to the absurd consequence 
that the Government would have the benefit of the increased safe- 
guards for its protection afforded by the later specification only when 
purchasing trucks of 1,000-pound pay-load capacity, while being de- 
prived of their added benefit in the purchase of trucks of all cther 
classes. Such a conclusion would reflect. a short-sighted policy not 
lightly to be laid to the Procurement Division of the Treasury De- 
partment, which by law now is entrusted with the responsibilty of 
formulating specifications for Government requirements in all de- 
partments and establishments and is presumed to exercise its functions 
in the best interests of the United States. 

Moreover, the detail specifications for trucks of the 1,000-pound 
pay-load capacity as set forth in 716 hardly can be considered as 
“superseding” 701a in any material respect, for trucks in that classifi- 
cation could be and no doubt were purchased under the earlier speci- 
fication prior to the issuance of 716. The later specification merely 
set forth in more detail the physical dimensions, characteristics, and 
equipment to be required in the various types of trucks in the 1,000- 
pound pay-load class generally purchased by the Federal Government, 
thus eliminating the necessity for administrative determination of 
such details for trucks in that particular class. It would appear to 
follow that 716 superseded 701a so far as the “General” provisions of 
truck specifications are concerned, and that trucks of whatever size 
acquired after the promulgation of the later specification, other than 





844 DECISIONS OF THE COMPTROLLER GENERAL 


trucks specifically covered by Federal Specification KKK~T-—706, not 
here in question, should have been and should be purchased under the 
general provision of 716, with detail specifications of physical 
characteristics to meet the particular need for the purpose to be served. 

The later specification sets out in so many words the guaranty to 
be required from a contractor and does not authorize administrative 
elimination thereof or the substitution of any additional or other 
form of guaranty therefor. Hence, the only guaranty now authorized 
for inclusion in specifications for such truck purchases is that appear- 
ing in KKK-T-716, and the subject “Special bid conditions” are no 
longer authorized under such specifications and should be eliminated. 

Procurement Division, Branch of Supply, Circular Letter No. 319, 
August 16, 1938, referred to above, as well as the original regulation 
of the Procurement Division, provided that if any Government 
agency finds that for administrative reasons a Federal specification 
cannot be used to meet its particular or essential needs, it may use 
its own purchase specification, but such specification shall include 
all applicable provisions of the Federal specification. There is, of 
course, no perceivable reason why the general guaranty provisions 
of Federal Specification KKK-T-716 cannot be used to meet every 
particular and essential need of the National Park Service in the 
purchase of trucks, or why they should not be included in specifica- 
tions covering such purchases to the exclusion of any other more 
drastic and exacting and unauthorized guaranty requirement. That 
such “Special bid conditions” serve to limit and restrict competition 
would appear to be definitely indicated in this case by the fact that 
while advertising was had by circular letters sent to 51 dealers, 
presumably all qualified to bid, and by notices posted in public 
places, only three bids were received, of which only one—the highest 
—met these specifications in every respect. That such “Special bid 
conditions” result in excess cost to the Government is conclusively 
established by the fact that the low bid—that of a manufacturer 
“whose trucks when purchased generally have been satisfactory, or 
who has always corrected any deficiency that has developed”—was 
rejected solely for the reason that this admittedly otherwise satisfac- 
tory and reliable manufacturer refused to subscribe to the special bid 
condition, and award was made to the highest bidder at an excess 
cost to the Government of approximately 12 percent, without ref- 
erence to the satisfactory quality of the equipment offered by the low 
bidder. Moreover, the very material discrepancy of the prices offered 
by the low bidder and the highest bidder suggests the probability 
that the highest price—which was accepted—included a substantial 
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amount, not only to cover the cost of the bond required, but to save the 
contractor whole in the event it should be called upon to make good 
under the provisions of the all-inclusive guaranty. It is established 
that contract stipulations tending to restrict competition and to 
increase the cost of performance—and thereby the charge against 
appropriated moneys—are unauthorized unless reasonably requisite 
to the accomplishment of the purpose of the appropriation, or unless 
such stipulations are expressly authorized by statute. 18 Comp. 
Gen. 285, 295; 20 id. 18, 22. 

There would appear to be no room for doubt that the provision 
here in question is within the rule, for it not only is restrictive of 
competition but it enhances the price exacted of the Government for 
trucks purchased subject thereto, and it appears to be neither rea- 
sonably requisite to the accomplishment of the purpose of the ap- 
propriation nor to be authorized by statute. Furthermore, the service 
and performance and material and workmanship guaranties required 
under the general provisions of Federal Specification KKK~T-716 
would appear sufficient to afford the Government all protection 
against failure of performance which can with reason be required of 
an established and reputable contractor, and that, since the promulga- 
tion of that specification, such all-inclusive condition is neither 
necessary nor authorized. Thus the later Federal specification would 
appear to render the above-cited decision of the former Comptroller 
General no longer for application in the purchase of trucks. 

Accordingly, you are informed that the “Special bid conditions” 
in question should be omitted from future invitations for bids cover- 
ing the purchase of trucks for your Department, and any pending 
invitations including such conditions should be amended to eliminate 
them. Otherwise, appropriated moneys will not be available for pay- 
ment under any contract awarded on other than a low bid for the 
sole reason that an otherwise acceptable low bidder takes exception 
to and refuses to be bound by such “Special bid conditions,” so long 
as such bidder subscribes to the guaranty requirement of KKK-T-716. 


(B-16522) 


PAY—ARMY RESERVE NURSES—PRIOR TO ACTUAL REPORTING 
FOR ACTIVE DUTY 


Since a status as an Army Reserve nurse does not in itself entitle the nurse to 
pay and allowances under the act of July 9, 1918, a Reserve nurse may not 
be paid pay and allowances for the period intervening between the date 
she took the oath of office and the date she commenced her active duty status 
by officially and necessarily complying with her orders to report for active 
duty, but she is entitled to active duty pay for the necessary travel time by 
rail over the shortest usually traveled route to her duty station. 
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Assistant esis General Elliott to Maj. H. E. Heineke, United States 
Army, May 31, 1941: 

There has been considered your request of April 16, 1941, for decision 
whether you are authorized to make payment on a voucher for $5.87 
transmitted therewith in favor of 2d Lt. Margaret M. Bernhard, Army 
Nurse Corps Reserve, covering pay and allowances for the period 
January 13 to 14, 1941. 

By a communication dated December 27, 1940, from Headquarters 
Second Corps Area, Lieutenant Bernhard was advised as follows: 


Subject : Orders. 
To: Miss Margaret M. Bernhard, R. N., General Hospital, Jamestown, New York. 


Pursuant to authority contained in letter The Adjutant General’s Office, Sep- 
tember 24, 1940, File AG 322.31 (9-10-40) R. A., Margaret M. Bernhard, Reserve 
Nurse, Army Nurse Corps, now at her home, General Hospital, Jamestown, New 
York, will proceed on or about January 15, 1941, to Fort Dix, New Jersey, 
reporting upon arrival thereat to the Surgeon for assignment to duty at the 
station hospital. 


The Quartermaster Corps will furnish the necessary transportation in ac- 
cordance with the authority quoted above. Reimbursement of actual and neces- 
sary traveling expenses only will be allowed this nurse, as prescribed in AR 
40-20, and is chargeable to appropriation FD 1416 P 60-0620 A 0410-01. The 
travel directed is necessary in the military service. 

The required oath of office is reported to have been taken on January 
13, 1941, but it is stated that the Reserve Nurse did not report to Fort 
Dix for duty until January 15,1941. Her claim is for pay and allow- 
ances during the 2 days intervening between the date on which she 
took the oath and the date she reported for active duty. The basis 
for the claim appears to be that during such period she was a Reserve 
nurse in the Army Nurse Corps and as such she was entitled to pay 
and allowances even though she had not reported for active duty. 

Chapter V, section 4 of the act of July 9, 1918, 40 Stat. 879 (10 
U. S. C. 782), provides: 


* * * reserve nurses, when upon active duty, will receive the same pay 


as nurses who have served in the corps for periods corresponding to the full 
period of their active service; * 


Prior to the date Lieutenant Bernhard took the oath of office she 
appears to have been a civilian and to have had no status in the Army 
other than the fact that her eligibility to serve as a nurse had been 
ascertained. Apparently the physical examination required by para- 
graph 22 (4) Army Regulations 40-20 was made and she was found 
physically qualified before she took the oath. Her status as a Reserve 
nurse did not in itself entitle her to pay and allowances, By the clear 
provisions of the act of July 9, 1918, swpra, a Reserve nurse is not 
entitled to pay except “when upon active duty.” Paragraph 6 (a) 
Army Regulations 35-2020, which is to the same effect, provides as 
follows: 





DECISIONS OF THE COMPTROLLER GENERAL 847 


a. Active duty pay— * * * Reserve nurses may be assigned to active duty 
when the emergency of the service demands, but shall receive no compensation 
except when on such duty. * * * Act February 2, 1901 (31 Stat. 753). 


Lieutenant Bernhard’s active duty status did not commence until she 
officially and necessarily complied with her order on or after the date 
thereof and she is not entitled to active duty pay prior to such com- 
pliance. However, she is entitled to active duty pay for the neces- 
sary travel time by rail over the shortest usually traveled route to 
her duty station. Her order required her to “proceed on or about 
January 15, 1941” and since it appears that she actually left her home 
on January 14, 1941, and reported for duty at Fort Dix the fol- 
lowing day she is entitled to active duty pay from January 14, 1941. 
Accordingly, you are advised that when the voucher is adjusted to 
include January 14, 1941, only, payment may be made thereon, if 
otherwise correct. 


(B-16586) 


CIVILIAN EMPLOYEES ORDERED TO ACTIVE NAVAL DUTY—LEAVES 
OF ABSENCE AND RESTORATION TO POSITIONS 


A Government employee enlisted as a seaman in the Naval Reserve, and ordered 
to active service, for the purpose of taking a 30-day “elimination flight train- 
ing course to determine his fitness for appointment as a Naval Reserve aviation 
cadet may be considered on “training duty” within the meaning of section 9 
of the Naval Reserve Act of 1938, and, therefore, entitled to the 15 days’ 
military leave with pay granted Government employees by that act. “Active 
duty other than for training” for which military leave is not allowable, 
distinguished. 

The benefits of section 3, as amended, of Public Resolution No. 96, approved 
August 27, 1940, relating to restoration to civilian positions, etc., extend to 
Naval Reserve aviation cadets who may be required to serve on active duty 
for four years, as well as to other members of the Naval Reserve. 20 Comp. 
Gen. 257, involving an Army Air Corps flying cadet, distinguished. 

A civilian employee is not entitled to “military furlough” for the period of his 
active duty in the Naval Reserve, but it is within administrative discretion 
whether his services be terminated or he be carried on the pay rolls on leave 
without pay during such period. In either event, his rights under section 3, 
as amended, of Public Resolution No. 96, approved August 27, 1940, to restora- 
oe to his civilian position, ete., are the same upon relief from active naval 

uty. 


Comptroller General Warren to the Chairman of the Federal Trade Commis- 
sion, June 3, 1941: 


There has been considered your letter of May 1, 1941, as follows: 


Mr. Hugh B. Helm, an attorney in the Federal Trade Commission, has received 
the following communications: 


“NAVAL AVIATION CADET SELECTION BOARD, 
U. S. NAvAL REsERvVE AVIATION BASE, 
Washington ( Anacostia), D. C., February 28, 1941. 
“Mr. Hues B. Heo, 


1735 Conn. Ave., Washington, D. C. 


“Dean Sir: You are hereby advised that you have been selected for aviation 
training in the class commencing on March 14, 1941, at this base. 

“It is requested that you report to this base at 8 a. m. on the above date for final 
physical checkup and to start training. 
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“Official orders and transportation allotment are being sent you, but if you do 
not receive them, report here for duty anyway. 

“Uniforms will be furnished you here, and you will be subsisted and quartered 
on this station. You should furnish yourself with towels, soap, toilet articles, 
and such civilian clothes as you may desire to wear while on liberty. 

“Under normal circumstances, you will have from five to six days’ leave 
between completion of training here and your arrival at Pensacola, so you may 
use this time to gather together other personal items which will be needed at 
Pensacola for your term of duty there. 

“Please acknowledge receipt of this letter. 

“Very truly yours, 
“(Sgd) CLARK BuckKNAM, 
Lt. (J. G.), A-O, USNR.” 


“UNITED STATES NAVY YARD, 
“WasHInaTon, D. C., 


“Commandant’s Office, March 6, 1941. 
“From: Commandant. 


“To: Helm, Hugh Barnett. 4147437. 
1735 Conn, Ave. NW., Wash., D. C. 
SEA.2c. 
vV-5 
ae me Ree 2-24-41. 
“Subject: Orders for training duty with pay. 


“1. Having requested aviation training duty in the Naval Reserve, you will 
proceed to Anacostia, D. C., and report to the Medical Officer, Naval Reserve 
Aviation Base, for physical examination. 

“2. If you are found not physically qualified, paragraphs 3, 4, and 5 of this 
order will be canceled, and you will return to your home. 

“3. If found physically and psychologically qualified to serve as pilot of 
Naval Aircraft, you will report to the Commanding Officer, Naval Reserve Avia- 
tion Base, Washington, D. C., on March 14, 1941, for elimination flight training 
duty with pay. Upon failure at any stage of your training you will, when di- 
rected by your Commanding Officer, proceed to your home and upon arrival 
regard yourself released from training duty. If upon completion of elimination 
flight training you are found qualified for appointment as Aviation Cadet, you 
will be retained on training duty with pay, not involving flying, at the Naval 
Reserve Aviation Base, Washington, D. C., to await further transfer to a naval 
flight training center. 

“4. Bring these orders with you upon reporting for training duty. Inability 
to comply with these orders must be reported to your commanding officer 
immediately. 

“5. You are entitled to active-duty pay of your rating as indicated in these 
orders during the period of your training duty and for the time required in 
traveling (by the shortest usually traveled route), from your home to place of 
reporting and from place of detachment to your home upon completion of train- 
ing duty. You are hereby detailed to duty requiring you to participate regu- 
larly and frequently in aerial flights, effective during your period of elimination 
training. 

“The above-named enlisted man is not drawing a pension, disability allowance, 
disability compensation, or retired pay from the Government of the United 
States, and that he does not have a claim pending therefor. 


“Gro. PETTENGILL, Commandant. 
“A, B. MoCrary 
“(by direction).” 


Upon receipt of these communications Mr. Helm requested 15 days’ military 
leave with pay, also seeks to come under the privileges of the Selective Training 
and Service Act of 1940 and/or Public Resolution 96, 76th Congress, and requests 
military furlough until his service ends and he returns to civil life. 

The order cited herein establishes the fact that he is a member of the Naval 
Reserve, i. e., Seaman, Second Class, and the subject of the order is “Orders for 
training duty with pay.” 

The Naval Reserve Act reads in part as follows (34 U. 8. C. A. 853g): 

“Provided, That all officers and employees of the Naval Reserve shall be 
entitled to leave of absence from their respective duties without loss of pay, time, 
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or efficiency rating, on all days during which they may be employed with ur 
without pay under the orders or authorization of competent authority, on 
training duty for periods not to exceed fifteen days in any one calendar year.” 

In 19 C. G. 880 it was held that a civilian employee may be granted a maxi- 
mum of 15 days of military leave in any calendar year for “training duty” as a 
member of the Naval Reserve, whether ordered to such training duty with or 
without his consent. In 20 C. G. 375 it was held that a Naval Reserve officer 
ordered to active duty in time of emergency as declared by the President and 
assigned to duty involving instruction or training is not, by reason of such 
assignment, entitled to the benefits or subjected to the limitations which would 
be applicable if he were ordered to training duty under the Naval Reserve Act 
of 1938, and, although he is also a civilian employee of the Government, he is not 
entitled to the military leave provided by section 9 of said act for training duty. 

Mr. Helm was required to register under the Selective Service and Training 
Act. Subsequently, he became a member of the Naval Reserve and subject to 
duty as such. 

It will be noted that Mr. Helm requested aviation training duty. If he is 
successful, he will be appointed an aviation cadet. The question arises as to 
whether this flight training duty may be normally considered as training duty 
offered annually (“in any one calendar year”) and entitle him to 15 days of 
military leave, or regarded as preliminary flight training for testing the reservist 
prior to appointment as an aviation cadet. 

The Naval Aviation Reserve Act of 1939 establishes the grade of an aviation 
cadet as follows (34 U. 8. C. A. Sec. 842): 

“The grade of aviation cadet is hereby created in the Naval Reserve and 
Marine Corps Reserve. Aviation cadets shall be appointed by the Secretary 
of the Navy from male citizens of the United States under such regulations 
as he may prescribe: Provided, That each aviation cadet shall sign an agree- 
ment, to serve for a continuous period of four years on active duty, unless 
sooner released: Provided further, That the Secretary of the Navy is authorized 
to discharge at any time any aviation cadet, or to release him from active 
duty.” 

It appears that Mr. Helm is in training for a possible four-year period of 
active duty as an aviation cadet. The Selective Training and Service Act 
and Public Resolution No. 96 contemplate a training period of 12 months’ 
active duty; the Selective Service Act continues “except that whenever Con- 
gress has declared that the National interest is imperiled, such twelve-month 
period may be extended by the President to such time as may be necessary in 
the interest of defense.” 

Some doubt arises as to whether these acts anticipate covering an appoint- 
ment, at the request of a member of the Naval Reserve, as an aviation cadet 
in the Naval Reserve who agrees to a four-year period of service as established 
under a prior act. 

In view of the circumstances herein set forth, it will be appreciated if an 
early reply is given the following: 

1. Is Mr. Helm entitled to 15 days of military leave with pay? 

2. Is he entitled to military furlough for his period of military service with 
restoration of position as provided under the Selective Training and Service 
Act of 1940 or Public Resolution 96? 


The proviso of section 9 of the Naval Reserve Act of 1938, 52 Stat. 
1175, 1177, reads as follows: 


* * * That all officers and employees of the United States or of the Dis- 
trict of Columbia who are members of the Naval Reserve shall be entitled 
to leave of absence from their respective duties without loss of pay, time, or 
efficiency rating, on all days during which they may be employed with or 
without pay under the orders or authorization of competent authority, on 
training duty for periods not to eaceed fifteen days in any one calendar year. 
[Italics supplied. ] 


In decision of April 18, 1940, 19 Comp. Gen. 880, it was held that 
a civilian employee may be granted a maximum of 15 days’ military 
leave in any calendar year for training duty as a member of the 
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Naval Reserve, whether ordered to such training duty with or with- 
out his consent, but that he is not entitled to military leave for active 
duty other than for “training.” See also 20 Comp. Gen. 158; id. 
163 ; id. 375. 

It appears that Mr. Helm was a civilian at the time of his selection 
as a candidate for appointment as an aviation cadet in the Naval 
Reserve. As such candidate he was enlisted as a seaman, second class, 
V-5, in the Naval Reserve, for the purpose of taking a course in 
“elimination flight training” which course generally requires approxi- 
mately 30 days for completion and is given primarily to train candi- 
dates so that their relative fitness for appointment as aviation cadets 
may be better determined. See article H-10401, Bureau of Naviga- 
tion Manual. During the “elimination flight training course” this 
candidate for appointment as aviation cadet was an enlisted man of 
the Naval Reserve in active service in a pay status. In the letter he 
received from the Naval Aviation Cadet Selection Board, dated Feb- 
ruary 28, 1941, and in his orders of March 6, 1941, there are repeated 
references to “training” and “training duty” which indicate that the 
naval authorities consider the duty involved as “training duty” rather 
than “active duty other than for training.” This particular type of 
active service as an enlisted man of the Nava] Reserve is distinguish- 
able from the “active duty other than for training” for which military 
leave is not allowable under the decisions cited above. For instance, 
in 20 Comp. Gen. 158, the active duty involved was duty for approxi- 
mately 1 year under the provisions of Public Resolution No. 96, ap- 
proved August 27, 1940, 54 Stat. 858. In this case the “subject” of 
the order is “Orders for training duty with pay”; the regulations indi- 
cate that this period of training is limited to approximately 30 days; 
and the actual type of duty contemplated by the orders and regulations 
reasonably may be considered within the term “training duty” as used 
in section 9, supra. Accordingly, your first question is answered in 
the affirmative. 

While it appears that Mr. Helm registered in accordance with the 
provisions of the Selective Training and Service Act of 1940, 54 Stat. 
885, he was not inducted into the land or naval forces under the pro- 
visions of that act; instead, he became a member of the Naval Reserve 
and was ordered to active duty as such member. Consequently, that 
act is relevant to your second question only so far as section 3 of Public 
Resolution No. 96 of August 27, 1940, 54 Stat. 859, was amended 
thereby. 

The provisions of section 3 of Public Resolution No. 96, approved 
August 27, 1940, 54 Stat. 859, as amended by the Selective Training 
and Service Act of 1940, which are pertinent to your second question, 
are as follows: 
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Sec. 3. (a) Any member of any reserve component of the land or naval forces 
who is on active duty or who may be assigned to active duty and who, in the 
judgment of those in authority over him, satisfactorily completes such active duty, 
and any person so ordered into the active military service of the United States 
who, in the judgment of those in authority over him, satisfactorily completes the 
period of service required under this joint resolution, shall be entitled to a cer- 
tificate to that effect upon the completion of such active duty or such period of 
ve which shall include a record of any special proficiency or merit at- 
tain 

(b) In the case of any such person who, in order to perform such active duty 
or such service, has left or leaves a position, other than a temporary position, 
in the employ of any employer and who (1) receives such certificate, (2) is still 
qualified to perform the duties of such position, and (3) makes application for 
—— within forty days after he is relieved from such active duty or 
service— 

(A) If such position was in the employ of the United States Government, its 
Territories or possessions, or the District of Columbia, such person shall be re- 
cong to such position or e. a position ? like ae status, Yo pay; 

* . 

(e) [As amended by ithe 8 (d) “ the act of Pad 16, 1940, 54 Stat. 
891] Any person who is restored to a position in accordance with the provisions 
of paragraphs (A) or (B) of subsection (b) shall be considered as having been 
on furlough or leave of absence during his period of active military service, shall 
be so restored without loss of seniority, shall be entitled to participate in insur- 
ance or other benefits offered by the employer pursuant to established rules and 
practices relating to employees on furlough or leave of absence in effect with the 
employer at the time such person was ordered into such service, and shall not be 
discharged from such position without cause within one year after such 


restoration. 

By the terms of section 1 of the aforesaid public resolution the Presi- 
dent is authorized to order reserve components of the Army of the 
United States and retired personnel of the Regular Army into the 
active military service of the United States for a period of 12 con- 
secutive months, and the fact that reserve components of the Navy are 
ordered to active duty under other statutory provisions gives rise to 
some doubt whether the terms of section 3, swpra, apply to all members 
of all reserve components of the Navy ordered to active duty—regard- 
less of the duration of such duty—including aviation cadets of the 
Naval Reserve who, under the provisions of section 5 of the Naval 
Reserve Act of 1938, 52 Stat. 1176, may be required to serve on active 
duty for a continuous period of 4 years from date of appointment. 

The wording of section 3 (a) is the result of amendments offered on 
the floor of the Senate. Before the principal amendment, the wording 
of the first part of the proposed section 3 was as follows: 

Sec. 3. (a) Any person so ordered into the active military service of the United 
States who, in the judgment of those in authority over him, satisfactorily com- 
pletes the period of service required under this joint resolution shall be entitled 
to a certificate to that effect upon the completion of such period of service, which 
shall include a record of any special proficiency or merit attained. 

(b) In the case of any person who by reason of being ordered into such active 
military service is required to leave a position, other than a temporary position, 
in the employ of any employer and who (1) receives such certificate of satisfac- 
tory service, (2) is still qualified to perform the duties of such position, and 


(3) makes application for reemployment within 40 days after he is relieved from 
such service— 


(A) If such position was in the employ of the United States Government, 
its Territories or possessions, or the District of Columbia, such person shall be 
restored to such position or to a position of like status and pay. 
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Prior to the amendment the terms of section 3 clearly were appli- 
cable only to persons ordered into the active service of the United 
States under the provisions of Public Resolution No. 96, that is, re- 
serve components of the Army of the United States and retired per- 
sonnel of the Regular Army. The amendment was offered by Senator 
Austin and its intended effect, as explained by him on the floor of the 
Senate, is as follows (quoting from the Congressional Record of 
August 6, 1940, volume 86, part 9, page 9927) : 


Mr. Hirt. Mr. President, I am not sure that I understood the Senator's 
amendment. 

The Presmpine Orricer. For the information of the Senate, the clerk will again 
state the amendment. 

Mr. Hr. I am not asking that it be restated. I do not know that even a 
reading of the language would tell us exactly the scope of the amendment. Will 
the Senator explain his amendment? 

Mr. Austin. I will explain the effect of it. 

If agreed to, this amendment would accord to members of the reserve com- 
ponents who have offered their service to the country, or who have been taken 
into active duty with their consent, the same status that is accorded to*conscripts 
by the amendment. If this amendment should not be agreed to, the conscript or 
enrollee under the conscription provision and under the order would have a 
status not granted to the men who volunteer their services or who are now 
already in extended active service with their consent. Of course, it is an 
equitable thing to do, and from the point of view of patriotism it is a worthy 
thing to do. 

This amendment relates to the employment—that is, the jobs—from which the 
enrollee or conscript or person ordered is taken, and makes as good provision as 
the committee thought could be made and was practicable for assuring the 
return of these boys to the jobs which they are called upon to leave when they 
go into the service of their country under this joint resolution. 

This is exactly the same amendment which was offered by me in committee 
yesterday, I believe, and accepted as a part of the corresponding labor provision 
of the conscription bill. So far as I know, there is no difference at all except 
in a matter of text which I cannot remember. It seems to me there was a 
slight change, but it is not seriously material. In other words, it is the aim of 
the amendment to treat alike all those who serve their country in both the 
land and the naval forces of the country. 


The statement of Senator Austin indicates that at least it was his 
purpose to extend the benefits of section 3 to reserves of the land and 
naval forces “who volunteer their services or who are now already in 
extended active service with their consent.” In any event, it seems 
clear from the language of the amendment that the Congress intended 
to extend the benefits of section 3 to members of the Naval Reserve 
and the language of section 3 is not reasonably susceptible of an 
interpretation which would exclude from the benefits of such section 
a naval reservist on active duty for a period comparable to the 12 
consecutive months for which Army Reserve personnel are ordered 
to active duty under the provisions of Public Resolution No, 96. The 
fact that aviation cadets of the Naval Reserve are required to agree 
to remain on active duty for a continuous period of 4 years from 
date of appointment (see article H-10302, Bureau of Navigation 
Manual) does not necessarily justify a distinction between them and 
other naval reservists on active duty or require a holding that their 
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inclusion within the terms of section 3 would be absurd, or even 
unreasonable. 

The act of April 15, 1935, 49 Stat. 156, establishes the grade of 
aviation cadet in the Naval Reserve and provides in section 4 as 
follows: 

Seo. 4. Aviation cadets shall, except as otherwise provided in this act, be 
subject to all the laws and regulations prescribed for other members of the 
Naval Reserve or the Marine Corps Reserve * * *. 

The grade of aviation cadet in the Naval Reserve is different from 
that of flying cadet in the Army Air Corps, since the latter grade 
was established in the Regular Army by the act of July 11, 1919, 
41 Stat. 109, and, hence, the holding in 20 Comp. Gen. 257, that a 
civilian employee who was appointed a flying cadet in the Army Air 
Corps relinquished all rights with respect to his civilian position, 
is not controlling in this case. 

In view of the foregoing, it would appear that aviation cadets in 
the Naval Reserve are entitled to the benefits of section 3 of Public 
Resolution No. 96 the same as are other members of the Naval 
Reserve. 

Section 3 (c) of Public Resolution No. 96, as amended, does not 
provide that persons in the active military service shall be granted 
a furlough from their civilian positions when they enter such active 
military or naval duty, or that they shall be regarded as on furlough 
from such positions during their active military or naval duty, but 
only that they “shall be considered as having been on furlough or 
leave of absence” when they return to their civilian positions under 
the conditions prescribed in the act. Accordingly, with reference to 
your second question, Mr. Helm is not entitled to “military furlough” 
for the period of his active duty with the Naval Reserve, but it is 
within your discretion whether his services be terminated or he be 
carried on the pay rolls on leave without pay during such period. 
Whether he be separated from the service of your Commission or 
carried in a leave-without-pay status, his rights under the said section 3, 
as amended, upon relief from his active naval duty, would be the 
same. 20 Comp. Gen. 167. 

Your second question is answered accordingly. 


(B-16845) 
PROPERTY—PRIVATE—LOST OR DESTROYED—MILITARY SERVICE 


Personal property destroyed by fire while in storage is not within the provisions 
of the act of March 4, 1921, so that there is no authority for the payment 
of a claim by an Army officer under such act for the loss of goods de- 
stroyed by fire while in a packing and crating warehouse for preparation 
for shipment to be made some six weeks later, since such goods may not 
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be considered as in a transit status until written shipping instructions have 
been given by the owner to the quartermaster and action necessarily inci- 
dent to such instructions taken on the goods. 


Assistant Comptroller General Elliott to Lt. Col. W. M. Dixon, U. S. Army, 
June 3, 1941: 

There has been received your request of May 10, 1941, for de- 
cision whether you are authorized to pay Captain James T. Willis, 
Infantry, U. S. Army, the sum of $666.30, covering his claim under 
the act of March 4, 1921, 41 Stat. 1436, for loss April 11, 1940, by 
fire of incendiary origin, of his personal property while being held 
in the warehouse at Fort Benning, Georgia, for preparation for 
shipment, incident to change of station directed by Special Orders 
No. 66, War Department, dated March 19, 1940, effective upon com- 
pletion on or about May 27, 1940, of temporary duty theretofore di- 
rected at Fort Sam Houston, Texas, by letter orders, from the Adju- 
tant General, dated January 9, 1940. 

The claimant was directed by the cited orders of January 9, 1940, 
to proceed on or about February 1, 1940, from Fort Benning, Georgia, 
to Fort Sam Houston, Texas, and report to the commanding officer 
for temporary duty in connection with training activities. Upon 
departure for temporary duty, he turned his personal effects over to 
the quartermaster at Fort Benning for storage. The quartermaster 
stated August 24, 1940, that— 

1, First Lieut. James T. Willis, Infantry, was a student at the Infantry 
School, 1989-1940 course. This course terminated February 1, 1940, and he was 
assigned to temporary duty with the 2nd Division, Fort Sam Houston, Texas, 
for the 3rd Army maneuvers. Special Orders No. 66, par. 50, War Dept., dated 
March 19, 1940, ordered him to the Hawaiian Department at the completion 
of the 8rd Army maneuvers on or about May 27, 1940. 

2. Lieut. Willis delivered his household effects to the quartermaster, Fort 
Benning, about February 1, 1940, with the request that they be held until his 
permanent orders were issued, then to be packed and crated and shipped to his 
new station at such time that they would arrive when he would arrive. On 
or about April 1, 1940, his household effects were moved from a storage ware- 
house to the packing and crating warehouse for preparation for shipment. 
This work was completed just prior to the fire on April 11, 1940. Since Lt. 
Willis’ orders directed him to sail from San Francisco on or about July 1, 1940, 
his household effects were being held at this post for shipment along with other 
freight to make full carload lots at such time as to arrive at the Army Base, 
Brooklyn, N. Y., for the June 8, 1940, transport. 

That is, these were being packed and crated prior to April 11, 1940, 
for shipment to arrive at the Army Base, Brooklyn, for the June 8, 
1940, transport. 

The same quartermaster officer certified June 20, 1940, as follows: 

I certify that a total of nineteen (19) packages of household goods belonging 
to 1st Lt. James T. Willis, Infantry, which were turned over to the quarter- 


master for packing and crating, were completely destroyed in the fire which 
occurred in the Packing and Crating Warehouse on the night of April 11, 1940. 


The claim was submitted in writing as follows: 


Subject: Claim Against the Government for Property Damaged by Fire in 
Building 368, Fort Benning, Georgia, April 11, 1940. 
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To: Lt. Col. Sidney S. Eberle, Special Units, Fort Benning, Georgia. 

1. Under provisions of AR 35-7100 I herewith submit a claim against the 
Government for damages to my property which was stored in building 363, Fort 
Benning, Georgia, and destroyed by fire on the night of April 11, 1940. 

Paragraph 27a and b, and paragraph 28, Army Regulations 30-960, 
provides ; 

a. Baggage for either shipment or storage will be turned over to the quarter- 
master on W. D., Q. M. C. Form No. 484 (Shipping ticket) in triplicate, showing— 

(1) Whether for shipment or storage. 

(2) Authority for shipment or storage. 

(3) Designation of quartermaster to make shipment or to store. 


(4) Name and address of the person turning over the baggage. 
(5) Name and address of the person to whom delivery is to be made. 


- * 7 . * * * 


b. If the baggage is for storage, the shipping ticket will be altered to show that 
fact. 


AS * . o + - . 

28. Certificate of personal property shipped. a. Persons desiring shipment of 
baggage at Government expense will furnish the shipping quartermaster with 
W. D., Q. M. C. Form No. 219, * * *. 

It was held in 8 Comp. Gen. 610 that where private property of an 
officer of the Army, under shipping instructions of the officer, is de- 
stroyed by fire while held in a Government warehouse simply for 
weighing, packing, and marking, a process necessarily incident to 
shipment, such destruction is within the purview of paragraph 
“Third” of section 1 of the act of March 4, 1921. The evidence shows 
clearly that claimant’s personal effects were turned over to the quar- 
termaster, in the first instance, for storage. His claim states they 
were “stored” when they were destroyed by fire. The quartermaster 
states they were moved to the packing and crating warehouse for 
“preparation for shipment,” but apparently no shipping instructions 
had been received from the owner. Before the personal property of 
an officer could be considered in a transportation status, written ship- 
ping instructions must be given the quartermaster by the owner, as 
required by the cited Army Regulations, and action by the quarter- 
master necessarily incident to such shipping instruction is necessary in 
order to constitute the effects in transit status. The fact the goods 
were being crated and packed some 6 weeks before shipment leads to 
the conclusion the effects were in storage when they were destroyed 
by fire. Personal property destroyed by fire while in storage is not 
within the provisions of the statute. Curran v. United States, 65 Ct. 
Cls. 26. Furthermore, certification of the claim “By direction of the 
Under Secretary of War” is not a determination under the statute 
warranting payment by a disbursing officer. B-15898, May 21, 1941, 
20 Comp. Gen. 797. 

You are advised payment is not authorized on the voucher returned 
herewith. 
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(B-15095) 
MILEAGE AND SUBSISTENCE—ARMY MANEUVERS 


An officer ordered to the scene of Army maneuvers for temporary duty involving 
the making of observations is participating in the maneuvers so far as travel 
allowance is concerned and may not be paid mileage for movements from 
place to place, while on such duty, required in the performance of his 
assigned duties, nor may he be paid per diem in lieu of subsistence except 
while traveling between his regular post of duty and the temporary post 
from which his movements in observing the maneuvers began and ended. 


Assistant Comptroller General Elliott to Capt. A. J. Regnier, U. S. Army, June 
4, 1941: 


There has been considered your request of February 7, 1941, for 
decision whether you are authorized to make payment on two vouchers 
transmitted therewith in favor of Lt. Col. Fenton G. Epling, Coast 
Artillery Corps, covering mileage and per diem claimed to be due in 


connection with travel performed by him during the period May 6 
to 18, 1940. 


By Special Orders No. 8, dated May 4, 1940, Headquarters Air 
Defense Command, Mitchel Field, N. Y., the officer was instructed as 
follows: 


1. Pursuant to authority contained in radiogram from The Adjutant General 
to the commanding general, First Army, dated May 3, 1940, and 1st Indorsement, 
Hq., First Army to the commanding general, Air Defense Command, dated April 
27, 1940, file 120./17 

* * = * * * o 

Major Fenton G. Epling, Coast Artillery Corps, 

* * * 7 - * * 


* * © will proceed by air in Government aircraft, on or about May 6, 
1940, from Mitchel Field, Hempstead, New York, to Maxwell Field, Montgomery, 
Alabama, thence to such other places in the area of maneuver of units participat- 
ing in the Third Army exercises as may be directed by the commanding general, 
Air Defense Command, for the purpose of observing, in connection with the 
training of the Air Defense Command, the field exercises being conducted in 
Georgia, Alabama, Louisiana, and Texas. Upon completion of this temporary 
duty at such places as may be visited, the personnel enumerated above will return 
by air in Government aircraft to their proper station at Mitchel Field, Hempstead, 
New York. 

The nature of the temporary duty being such as may require remaining at 
one place more than seventy-two hours, a delay of not to exceed five days at 
each selected stopping place is authorized, providing the total elapsed time from 
departure from Mitchel Field to return thereto does not exceed fifteen days. 

The travel directed is necessary in the public service. 

In lieu of subsistence, a per diem allowance of six dollars ($6.00) is authorized 
for a continuous journey by air. FD 1445 P 177-0620 A 0410-0 for officers, and 
FD 1445 P 190-0623 A 0410-0 for enlisted men. 


It is reported that pursuant to these orders the officer departed from 
Mitchel Field, N. Y., by Government airplane at 8:10 a. m. on May 6, 
1940, and arrived at Maxwell Field, Ala., at 2:30 p. m. the same day. 
On May 9, 1940, the officer received verbal orders (now confirmed and 
made of record in paragraph 1, Special Orders No. 48, dated September 
27, 1940, Headquarters Air Defense Command, Mitchel Field, N. Y.) 
from the air defense commander as follows: 


ae am monn inittn an Dhith bh Gp GC Gh oho ae ew ef 
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* * * Major Fenton G, Epling, C. A. C., now on temporary duty at Maxwell 
Field, Alabama, in compliance with paragraph 1, Special Orders No. 8, this 
headquarters, dated May 4, 1940, will proceed on May 9, 1940, to Dry Prong, 
Louisiana, thence to Camp Beauregard, Louisiana, by Government automobile 
for the purpose of observing aircraft and antiaircraft operations. Upon arrival 
thereat, he will return to his proper station at Mitchel Field, New York, by 
Government airplane, in compliance with paragraph 1, Special Orders No. 8, 
this headquarters, dated May 4, 1940. The travel directed is necessary in the 
military service. FD 1445 P 177-0620 A 0410-0. 

The record discloses further that the officer departed from Maxwell 
Field on May 9, 1940, by Government automobile; arrived at and de- 
parted from Dry Prong, La., on May 11, and arrived at Camp Beaure- 
gard, La., at 9 p. m., May 11. At 9:20 a. m. on May 12, the officer 
left Camp Beauregard by Government airplane, spent the night at 
Maxwell Field and arrived at Mitchel Field at 2:20 p. m. on May 13. 
The officer is claiming per diem in lieu of subsistence for the periods 
8:10 a. m., May 6, 1940, to 1:30 p. m., May 9, 1940, and 9:20 a. m., 
May 12, 1940, to 2:20 p. m., May 13, 1940, and is claiming mileage 
for the travel from Maxwell Field to Dry Prong and thence to Camp 
Beauregard. 

Section 12 of the act of June 10, 1922, 42 Stat. 631, as amended by 
the act of June 1, 1926, 44 Stat. 680, and section 1 of the act of March 
2, 1931, 46 Stat. 1461, provides: 


That officers of any of the services mentioned in the title of this act, when 


traveling under competent orders without troops, shall receive a mileage allow- 
ance at the rate of 8 cents per mile, distance to be computed by the shortest 
usually traveled route and existing laws providing for the issue of transporta- 
tion requests to officers of the Army traveling under competent orders, and for 
deduction to be made from mileage accounts when transportation is furnished 
by the United States, are hereby made applicable to all the services mentioned in 
the title of this act, * * * Unless otherwise expressly provided by law, no 
officer of the services mentioned in the title of this act shall be allowed or paid 
any sum in excess of — actually incurred for subsistence while traveling 
on duty away from his designated post of duty, nor any sum for sUch expenses 
actually incurred in excess of $7 per day. The heads of the executive depart- 
ments concerned are authorized to prescribe per diem rates of allowance, not 
exceeding $6, in lieu of subsistence to officers traveling on official business and 
away from their designated posts of duty. Provided, That for travel by air 
under competent orders on duty without troops, under regulations to be pre- 
scribed respectively by the heads of the departments concerned, members (in- 
cluding officers, warrant officers, contract surgeons, enlisted men, flying cadets, 
and members of the Nurse Corps) of the services mentioned in the title of this 
act, * * * shall, in lieu of mileage or other travel allowances, be allowed 
and paid their actual and necessary traveling expenses not to exceed $8 per day, 
or, in lieu thereof, per diem allowances at rates not to exceed $6 per day. 


The act of June 12, 1906, 34 Stat. 246, authorized the Secretary of 
War to determine what shall constitute travel without troops within 
the meaning of the laws governing the payment of mileage to officers of 
the Army. See Army Regulations 35-4820, paragraph 3. However, 
all the acts cited refer to “travel” and for an officer to be entitled to 
the amounts authorized by such acts he must have performed “travel” 
under competent orders. The orders issued to the officer here involved 
required him to travel from Mitchel Field to Maxwell Field but upon 
arrival at the latter station he was to proceed— 

405635"—41——56 
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to such other places in the area of maneuver of units participating in the Third 
Army exercises as may be directed by the commanding general, Air Defense 
Command, for the purpose of observing, in connection with the training of the 
Air Defense Command, the field exercises being conducted in Georgia, Alabama, 
Louisiana, and Texas. 

As to the nature of the officer’s duties the Chief of the Air Corps is 
reported to have made the following statement: 

Since attached papers show that the commanding general, Air Defense Com- 
mand, and members of his staff were not ordered to report and did not report 
to the commanding general of the Third Army maneuvers or any officer of his 
command for duty, nor did they participate in or were they connected in any way 
with the Third Army maneuvers, it is the opinion of this office that the decision 
of the Assistant Comptroller General dated May 18, 1940 (PB 9617) is without 
application in this matter. 

The Third Army maneuvers took place during the period May 5 to 
25, 1940. It is reported in the Army and Navy Register dated June 1, 
1940, page 1, that the maneuvers involved some 70,000 Regular Army 
troops in the largest peacetime concentration for intensive field train- 
ing. As to the purpose of such maneuvers Lieutenant General §S. D. 
Embick stated : 

The maneuvers were conducted for the purpose of obtaining empirical data 


indicative of the powers 7 oye of the a4 type Pr ¢ 
*~ a a 


I would stress the fact that our maneuvers were omens ae be of the nature 
of a scientific test * * 


In connection with the same subject Maj. Gen. H. J. Brees, chief 
control officer of the maneuvers, said : 

* * * These maneuvers were designed as a test of a new organization and 
new material, not as a test of commanders. What lessons we have learned or 


what data we have gathered will be discussed by every school and by every officer 
for some time to come. 


See Army and Navy Register dated June 1, 1940. 

In A-75945, dated July 11, 1936, it is stated : 

* * * Orders to flying officers to participate in warlike operations, whether 
actual or simulated, are not orders to travel. Of course, there may be travel in 
connection with actual or simulated operations, but orders to officers, whether 
oral or written, to take position and function in their capacity as Army or Navy 
officers in connection with operations are not orders to travel, although the orders 
may require movement; the orders are for performance of the duty for which 
the officer is commissioned and the officer is not in a travel status when so 
functioning. * * 

Colonel Epling, in his capacity as an officer, was ordered to the area 
of the Army maneuvers to make such observations as were directed. 
He was placed under the commanding general, Air Defense Com- 
mand, for temporary duty at Maxwell Field and while he was per- 
forming such duty he was not in a travel status, His travel status 
ended at 2:30 p. m., May 6, 1940, when he arrived at Maxwell Field 
and did not commence again until 8:35 a. m., May 13, 1940, when he 
departed from Maxwell Field en route to his station at Mitchel Field. 
While it is not shown that he reported to the commanding general of 
the Third Army maneuvers nor that he participated in the maneu- 
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vers as a theoretical combatant, his duties were obviously performed 
with the consent and sanction of the commanding general of the 
maneuvers and were within the purpose for which the maneuvers were 
held. Whether an officer is a member of one of the forces participat- 
ing in the simulated war-like activities or is present at the maneu- 
vers, Officially, for the purposes of observing the activities with a view 
to utilizing the information gained from observing the maneuvers for 
use in devising operating plans for tactical or battle units, he is par- 
ticipating in the maneuvers—simulated warfare—and is not in a travel 
status while performing that duty—an appropriate duty to be per- 
formed by an officer of the Army under his commission as such. That 
is, whether he functions as a member of one of the forces taking part 
in the maneuvers or is observing the maneuvers for the purpose of 
drawing conclusions from the activities (one of the purposes of the 
maneuvers) he is participating in the maneuvers so far as travel allow- 
ance is concerned. 

While the officer was engaged in the performance of his temporary 
duties he was required to move from place to place but during such 
period he was not performing “travel under competent orders.” He 
was merely performing his duties as an officer. It has been repeatedly 
held that mere movement in the performance of assigned duties does 
not constitute travel for the purpose of the mileage laws. See 
A-75945, dated July 11, 1936, and cases therein cited. 

The principle applicable to this case is not materially different from 
the principle expressed in B-9617, dated May 18, 1940, cited by the 
Chief of the Air Corps in his statement quoted above. The officer is 
entitled to per diem in lieu of subsistence as fixed in his orders during 
travel from Mitchel Field to Maxwell Field and return but is not en- 
titled to per diem in lieu of subsistence or mileage for any period 
while temporary duty was performed after his arrival at Maxwell 
Field and before his departure therefrom en route to Mitchel Field. 
Accordingly, you are not authorized to make payment on Standard 
Form 1071 covering mileage which is retained in this office. Standard 
Form 1012 is returned herewith and when adjusted to cover the period 
indicated above, payment thereon is authorized. 


(B-15419) 


CONTRACTS—COST-PLUS—WAGES DUE DECEASED EMPLOYEES OF 
CONTRACTORS—PAYMENT PROCEDURE 


A claim for unpaid wages due a deceased employee of a cost-plus-a-fixed-fee con- 
tractor need not be submitted to this office for direct settlement but may be 
paid by a disbursing officer directly to such distributee of the estate of the 
decedent as may be determined by the contractor, with the approval of the 
contracting officer, to be entitled thereto, or the contractor may be reimbursed, 
with the approval of the contracting officer, for payments made directly by 
it to such distributee as it finds is entitled thereto. 
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Comptroller General Warren to the Secretary of War, June 5, 1941: 


There has been received from the Chief of Engineers a letter dated 
May 19, 1941, as follows: 

The question has arisen in this office as to the proper interpretation to be 
placed on the last sentence of paragraph next to the last of your decision B-15419, 
dated March 29, 1941, quoted as follows: 

“Payment on such vouchers thus supported may be made directly by the dis- 
bursing officer from the appropriation chargeable, at the request of the employee or 
the representative of his estate and upon his identification to the satisfaction of 
the contracting officer or his representative.” 

The point directly in issue is whether or not this sentence may be taken as 
authority for disbursing officers in the field to pay final salaries due the estates of 
deceased employees of contractors with the United States under the terms of 
cost-plus-a-fixed-fee contracts, in view of the requirements of General Accounting 
Office General Regulations No. 43, which requires all such claims to be sub- 
mitted to the General Accounting Office for settlement. If the answer to this 
question is in the affirmative it is assumed the disbursing officer will have author- 
ity to determine legal heirs under the particular State laws involved in each case, 
and that the General Accounting Office will not question this procedure. 

Since there are cases now being held up pending receipt of your reply in this 
matter, your early attention will be appreciated. 


While General Regulations No. 42 (referred to in your letter as 
No. 43), and supplements thereto, require that demands for amounts 
due deceased or incompetent creditors of the United States be pre- 
sented to this office on Standard Form No. 1055, for direct. settlement 
as claims, it was recognized in the cited decision of March 29, 1941, that 
claims for unpaid wages of employees of cost-plus-a-fixed-fee con- 
tractors, which might be paid either directly by the Government or by 
the contractor with subsequent reimbursement by the Government, 
are not, strictly speaking, claims against the United States but are of 
class which properly may be disposed of by the administrative office 
as therein indicated. 

Accordingly, payments of wages earned but unpaid at date of death 
of an employee of the contractor may be made directly to such dis- 
tributes of the estate of the deceased employee as may be determined 
by the contractor, with the approval of the contracting officer, to be 
entitled thereto, such matters being outside the scope of General Regu- 
lations No. 42. Or, if such payments are not made, reimbursement 
may be made to the contractor, with the approval of the contracting 
officer, for payments made by it to such distributee of the deceased 
employee’s estate as the said contractor finds is entitled thereto. 


(B-17183) 


COMPENSATION—DOUBLE—CIVILIAN EMPLOYEES ON MILITARY 
DUTY—RIGHT OF ELECTION BETWEEN MILITARY PAY AND CIVIL- 
IAN COMPENSATION 


A civilian employee of the Government ordered or inducted into active military 
service under Public Resolution No. 96, approved August 27, 1940, or the 
Selective Training and Service Act of 1940, may not elect to receive, in lieu 
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of his military pay, the compensation of bis civilian position for a period of 
annual leave concurrent with his military service, if the combined rate of 
military pay and civilian compensation exceeds the $2,000 per annum 
limitation of the dual compensation act of 1916. 


Comptroller General Warren to the Secretary of Agriculture, June 5, 1941: 
I have your letter of May 23, 1941, as follows: 


It is held, in 20 Comp. Gen. 167, that the dual compensation act of May 10, 
1916, as amended (5 U. S. C., sec. 58), prohibits the payment of salary covering 
the annual leave of a civilian employee who is called to service with the armed 
forces under the Selective Training and Service Act of 1940 (Public Law No. 
783, 76th Congress), or Public Resolution No. 96, 76th Congress, while entitled to 
active-duty pay from the Army or Navy (except members of the Naval Reserve), 
if the combined rates of the civilian salary and military or naval compensation 
exceed $2,000 per annum. 

The act of May 10, 1916, supra, provides, in part: 

“That unless otherwise specifically authorized by law, no money appropriated 
by this or any other Act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum * * *.” 

The decision in 20 Comp. Gen. 167, supra, further holds: 

“Of course, if the combined rate of compensation in a civilian position and 
pay for service in the land or naval forces does not exceed $2,000 per annum, 
employees may be paid the compensation of their civilian positions during annual 
leave to their credit if administratively granted even — such period extends 
beyond the date of entry in the military or naval service.” 

Under the decisions of your office, therefore, there is clearly nothing in- 
compatible in the simultaneous receipt of pay from a civilian position, while 
serving in the land or naval forces pursuant to the Selective Training and Service 
Act of 1940 or Public Resolution 96, 76th Congress, except insofar as the combined 
rates of compensation exceed $2,000. If such rate is exceeded, the statute will 
operate to prevent the receipt of both salaries. See 20 Comp. Gen. 118; id. 158. 

The question has been raised as to whether a civilian employee, who is called 
te service under either of the acts cited, and for whom the combined rates of 
pay and salary involved exceed $2,000 per annum, may elect to forego his mili- 
tary pay in order to receive, for the period of any annual leave to his credit, 
the pay of his civilian position, assuming that the necessary consent or ap- 
proval, as is required by law or regulation, is obtained from military authorities. 

Your early consideration of this question will be appreciated. 


This office has held consistently that there can be no right of elec- 
tion to receive the compensation of a civilian position where there: is 
dual employment in a civilian office or position and active military 
service of the United States during the same period of time. In de- 
cision of July 21, 1923, 8 Comp. Gen. 40, 41, it was stated : 


The question whether a person in the military service may in the absence of a 
statute be employed in another capacity under the Government and be paid 
therefor is not a new one. So far as an enlisted man is concerned, and until 
his enlistment is terminated, he may be paid only the pay and allowances that 
accrue to him under the laws and regulations applicable to his enlisted status. 
15 Op. Atty. Gen., 362; 18 Comp. Dec., 224. See also for a case somewhat sim- 
ilar to Ang present one, 22 Comp. Dec., 259. And see also 26 Comp. Dec., 568; 
25 id., 


This rule was applied in decisions of July 7, 1930, A-32387, and 
September 25, 1933, A-51041, the latter decision stating as follows: 


It has been held uniformly that a person in the military service may not be 
employed and paid for service in another capacity under the Government in 
the absence of a statute granting authority therefor. See 3 Comp. Gen. 40. In 
such cases there is no right to elect which payment will be retained since the 
obligation under the enlistment for military service is paramount. 
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In decision of November 26, 1940, 20 Comp. Gen. 282, 286, it was 
stated : 

* * * Jn the absence of express statutory authority, active service in the 
military and civilian branches of the Government during the same ane of 
time are entirely inconsistent and not authorized. See 25 Comp. . 666 ; 
3 Comp. Gen. 40; 16 id. 161; 17 id. 1049; 18 dd. 213; 19 id. 901; decision of No- 
vember 13, 1940, B—12673, 20 Comp. Gen. 257, and decisions therein cited. * * * 

Also, in decision of May 8, 1941, B-16248, to the Secretary of the 
Navy, after quoting from the decision of November 26, 1940, supra, 
it was held that there could be no right of election by a member of 
the Naval Reserve on active duty to receive the salary of a civilian 
position after his accrued annual leave had expired. 

Section 2 of Public Resolution No. 96, dated August 27, 1940, 54 
Stat. 859, provides as follows: 

All National Guard, Reserve, and retired personnel ordered into the active 
military service of the United States under the foregoing special authority, 
shall from the dates on which they are respectively required by such order to 
report for duty in such service, be subject to the respective laws and regula- 
tions relating to enlistments, reenlistments, employment, conduct, rights, and 
privileges, and discharge of such personnel in such service to the same extent in 
all particulars as if they had been ordered into such service under existing 
general statutory authorizations. 

See, also, section 3 (d) of the Selective Training and Service Act 
of 1940, approved September 16, 1940, Public, No. 783, 54 Stat. 886, 
providing as follows: 

With respect to the men inducted for training and service under this Act there 
shall be paid, allowed, and extended the same pay, allowances, pensions, disability 
and death compensation, and other benefits as are provided by law in the case of 
other enlisted men of like grades and length of service of that component of the 
land or naval forces to which they are assigned, and after transfer to a reserve 
component of the land or naval forces as provided in subsection (c) there shall 
be paid, allowed, and extended with respect to them the same benefits as are pro- 
vided by law in like cases with respect to other members of such reserve com- 
ponent. Men in such training and service and men who have been so transferred 
to reserve components shall have an opportunity to qualify for promotion. 

As these provisions of law show a clear intent to assimilate the pay 
status of men ordered or inducted into the active military service under 
the provisions of the cited statutes to the pay status of men in the 
regular Army, the uniform rule heretofore stated by this office denying 
an election to retain the compensation of a civilian position where there 
would be a violation of the dual compensation statutes must be 
regarded as equally applicable to men ordered or inducted into active 
military service under the provisions of said statutes. 
Accordingly, the question presented is answered in the negative. 


(B-16653) 
MOTION PICTURE PRODUCTION—AVAILABILITY OF GRAND COULEE 
DAM PROJECT FUNDS; ADVERTISING REQUIREMENTS; ETC. 


While the funds made available by the 1941 Interior Department Appropriation 
Act for continuing construction of the Grand Coulee Dam project may be 
charged with the cost of producing a motion picture record of the salient fea- 
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tures of project construction if administratively determined that such a 
record is reasonably requisite to and advantageous in connection with the 
construction of the project, said funds are not available for such cost for the 
purpose of disseminating information and instruction to beneficiaries of 
reclamation. 

While the Grand Coulee Dam project is not yet in operation as a reclamation 
project, the funds appropriated by the 1941 Interior Department Appropria- 
tion Act for giving information and advice to settlers on reclamation projects 
would be available for the cost of a motion-picture record of the construction 
features of the Grand Coulee Dam if it be administratively determined that 
such a record would provide a suitable vehicle for giving to the settlers on 
other reclamation projects now in operation information of the nature 
described in said act. 

A proposed contract with a motion-picture producer, which involves not only the 
personal services of the contractor but also the furnishing by the contractor 
of numerous items of photographic equipment and the employment of per- 
sonnel to service such equipment, is not exempted from the advertising for 
bids requirements of section 3709, Revised Statutes, even though it is a con- 
tract for services in connection with “art forms.” Extent to which invitation 
ee eee should be circulated, rejection of bids of unqualified bidders, etc., 


Comptroller General Warren to the Secretary of the Interior, June 7, 1941: 
There has been considered your letter of May 6, 1941, as follows: 


Under the provisions of the Reclamation Act of June 17, 1902 (32 Stat. 388), and 
particularly the current appropriation act of June 18, 1940 (54 Stat. 448), it is be- 
cieved that authority exists, through the medium of motion pictures, to dissemi- 
nate information and instruction to the beneficiaries of reclamation and to preserve 
certain records of the salient features of project construction. The Bureau of 
Reclamation considers it necessary, desirable, and appropriate to produce a motion 
picture using as the subject the Grand Coulee Dam and appurtenant works of the 
Columbia Basin project in Washington. 

The undertaking would require the services of an experienced motion-picture 
producer, who has some equipment and whose task, ameng other things, would 
include the following: 

(a) To serve as technical consultant to the Bureau; 

(bo) To supervise, direct, cut, and edit the motion-picture film; 

(c) To study certain motion-picture film which already has been taken by the 
Bureau and to determine what additional material should be photographed in 
order to complete a documentary motion picture; 

(d) To prepare a suitable shooting script from which a finished motion picture 
will be cut and to supervise any necessary laboratory work; 

(e) To furnish suitable equipment for the accomplishment of various of the 
necessary functions. 

The Bureau has been able to contact an individual who possesses the special 
experience and training requisite to directing and editing motion pictures and he 
is willing to undertake the work and furnish certain essential equipment not 
owned by the Bureau at the remuneration named and in accordance with the terms 
of the enclosed proposed contract. The motion picture is an art form, even when 
used to record and to document, and as such cannot be made the subject of speci- 
fications which will insure the required quality and the needed degree of technical 
excellence. Best assurance of these is obtained by choosing an individual with 
the experience and past performances which demonstrate ability to the required 
degree. An inadequate producer and director would endanger valuable negatives 
which cannot be reproduced; would through waste of time and material raise 
the cost perhaps to prohibitive figures ; and might in the end bring forth an inade- 
quate or perhaps even offensive film. Your decision is respectfully requested as 
to whether the Bureau of Reclamation may enter into a contract such as that 
enclosed without compliance with the requirements of Section 3709, Revised 
Statutes, regarding advertising for proposals. 


The moneys made available by the Interior Department Appro- 
priation Act, 1941, June 18, 1940, for continuation of construction of 
the Grand Coulee Dam project, 54 Stat. 438, and for administrative 
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expenses in connection therewith, properly may be charged with the 
cost of production of a motion-picture record of the salient features 
of project construction if you determine that such a record is reason- 
ably requisite to and would be advantageous in connection with con- 
struction of the project. See decision of April 19, 1940, B-9267, to 
the Federal Works Administrator. Cf. 18 Comp. Gen. 843. It is 
not clear, however, that the motion picture contemplated by the Bu- 
reau of Reclamation would be of a documentary or technical char- 
acter, or that it would be intended primarily for use in connection 
with construction of the project. It appears, rather, from the state- 
ments in your letter and from certain provisions of the proposed 
contract—particularly the requirement of the contract that the Gov- 
ernment furnish “necessary music, sound effects, and stock motion- 
picture shots”—that the dissemination of information and instruction 
to the beneficiaries of reclamation is the moving factor in the produc- 
tion of the contemplated picture. 

The portions of the cited act which provide funds for continuation 
of construction of the Grand Coulee Dam project, and for admin- 
istrative expenses in connection therewith, contain no reference to the 
production of motion pictures and no provision for the dissemination 
of information and instruction. It must be held, therefore, that such 
funds are not available for the production of a motion picture for 


that purpose or for any other purpose rot requisite to the construction 
of the project. B-9267, supra, citing 16 Comp. Gen. 462. 

In this connection, there may be considered the provisions of the 
1941 Interior Department Appropriation Act relating to operation 
and maintenance administration, 54 Stat. 435, as follows: 


Operation and maintenance administration: For necessary pay of employees, 
traveling and other expenses incident to the general administration of reclama- 
tion projects, either operated and maintained by the Bureau or transferred to 
water users’ organizations for operation and maintenance, and incident to the sale 
of temporarily and permanently unproductive public lands as authorized by the 
act of May 16, 1930 (46 Stat. 367), including giving information and advice to 
settlers on reclamation projects in the selection of lands, equipment, and live- 
stock, the preparation of land for irrigation, the selection of crops, methods of 
irrigation and agricultural practice, and general farm management, the cost of 
which shall be charged to the general reclamation fund and shall not be charged 
as a part of the construction or operation and maintenance cost, payable by the 
water users under the projects, $35,000. 


While it is understood the Grand Coulee Dam project is not yet in 
operation as a reclamation project, the funds appropriated by the 
above-quoted portion of the cited act, for giving information and 
advice to settlers on reclamation projects, would be available for the 
contemplated motion-picture record of the construction features of 
the Grand Coulee Dam if it be determined administratively that such 
a record would provide a suitable vehicle for giving to the settlers on 
reclamation projects which are now in operation, information of the 
nature described in the quoted provision. 
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The proposed contract transmitted with your letter would involve 
not only the personal services of the contractor, but also the furnishing 
by the contractor of numerous items of photographic equipment, and 
apparently the employment by the contractor of personnel to service 
such equipment. The contract, therefore, would come within the 
purview of section 3709, Revised Statutes, and is required to be 
awarded after advertising for proposals. The terms of the statute 
are plain, and neither the administrative-nor the accounting officers 
of the Government are authorized to read into it an exception, with 
respect to contracts for services in connection with art forms, which 
the Congress did not write into it. 

Of course, the fact that the contract must be awarded after adver- 
tising for proposals would not require the acceptance of a bid sub- 
mitted by one not qualified to perform the necessary services. See 
O’Brien v. Carney (6 F. (Supp.) 761, 762). If, as stated in your 
letter, the best assurance of obtaining the required quality and needed 
degree of technical excellence would be obtained “by choosing an indi- 
vidual with the experience and past performances which demonstrate 
ability to the required degree,” it is not clear why a person of the type 
desired could not be obtained by advertising upon the basis of an 
invitation for bids which would set forth the necessary qualifications. 
Or, in view of the necessity of securing a contractor of admitted 
competence, the circulation of an invitation for bids could be limited 
to persons or firms known to possess the necessary equipment and the 
requisite degree of skill, if you determine that such a procedure would 
be more advantageous to the United States than the general circula- 
tion of an invitation based upon specifications describing the necessary 
qualifications far bidding (19 Comp. Gen. 523). It is not stated in 
your letter, nor is it otherwise indicated, that only one person or firm 
in the United States possesses the necessary equipment or the requisite 
qualifications to perform the services desired. 


(B-17082) 


CONTRACTS—COST-PLUS—INCLUSION OF SALARY INCREASES AND 
CONTRIBUTIONS TO EMPLOYEES’ RETIREMENT FUND 


A cost-plus-a-fixed-fee contractor may be reimbursed for salaries paid its em- 
ployees transferred from one division of the organization to another at 
substantial increases in compensation, if the contracting officer specifically 
determines that the compensation paid for the positions to which trans- 
ferred is reasonable for the services involved, within the meaning of Treasury 
Decision 5,000 controlling amounts payable under the contract. 

Actual contributions by a cost-plus-a-fixed-fee contractor to a voluntary retire- 
ment fund for its employees—as distinguished from mere book entries as 
an accrued liability—may be regarded as a reimbursable item of cost within 
the meaning of Treasury Decision 5,000 controlling amounts payable under 
the contract, with the understanding that, if the retirement plan is dis- 
continued by an employee, the Government will receive the benefit of any 
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refunds to the contractor of contributions for which the Government had 
previously reimbursed the contractor. 


Comptroller General Warren to Maj. F. E. Coyne, Jr., U. S. Army, June 9, 1941: 


There has been received, by indorsement of May 20, 1941, from 
the Under Secretary of War, your letter of April 30, 1941, requesting 
decision whether you are authorized to make payment on two vouchers 
transmitted therewith, in favor of the Aviation Engine Plant, Buick 
Motor Division, General Motors Corporation, in the amounts of 
$16,583.88 and $346.78, representing expenses incurred by the corpora- 
tion under cost-plus-a-fixed-fee contract No. W-535-ac-17479 dated 
January 7, 1941, for furnishing to the War Department certain aero- 
nautical equipment. 

Vouchey No. 1 in the amount of $16,583.88 covers salaries paid by 
the contractor for the period January 1 to February 28, 1941, as sup- 
ported by pay-roll audit registers, audited and approved by the Air 
Corps auditor, and approved for payment by the Air Corps con- 
tracting and purchasing officer. Also, there is attached to the voucher 
a list of the contractor’s employees who have been transferred from 
pay rolls of the Buick Motor Division to the Aviation Engine Plant, 
at increases in salaries for certain executive personnel averaging in 
excess of 41 percent, as computed by the Air Corps auditor. The 
voucher has been submitted for advance decision because of doubt 
whether such salary increases are properly reimbursable by the Gov- 
ernment as items of cost under the contract. 


It is provided, in article 3 (b) of the contract, that: 


For purposes of determining the amounts payable to the contractor under this 
contract, allowable items of cost will be determined by the contracting officer in 
accordance with regulations for the determination of the cost of performing a 
contract as promulgated by the Treasury Department in section 26.9 of chap. I of 
title 26 of Code of Federal Regulations, as contained in T. D. 5000 and approved by 
the Secretary of War, August 2, 1940; * * 

With respect to reimbursement of the contractor’s costs, article 6 (a) 
of the contract is to the effect that the Government will currently reim- 
burse the contractor for such expenditures made in accordance with 
article 3 as may be approved or ratified by the contracting officer and 
upon certification to and verification by the contracting officer of the 
original signed pay rolls for labor, etc. 

Contract No. W-535-ac-17479 contains no provision imposing a 
definite maximum limitation either on salaries or increases therein to 
be paid by the contractor to his employees. However, Treasury De- 
cision 5000, which is to serve as the contracting officer’s criterion in 
determining amounts payable under the contract, includes the follow- 
ing pertinent provision in section 26.9, paragraph (i) : 

Unreasonable compensation.—The salaries and compensation for services which 


are treated as a part of the cost of performing a contract or subcontract include 
reasonable payments for salaries, bonuses, or other compensation for services. As 
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a general rule, bonuses paid to employees (and not to officers) in pursuance of a 
regularly established incentive bonus system may be allowed as a part of the cost 
of performing a contract or subcontract. 

The test of allowability is whether the aggregate compensation paid to each 
individual is for services actually rendered incident to, and necessary for, the 
performance of the contract or subcontract, and is reasonable. Excessive or 
unreasonable payments, whether in cash, stock, or other property, ostensibly as 
compensation for services shall not be included in the cost of performing a contract 
or subcontract. 


If, therefore, the contracting officer determines that the salaries to 
be paid the involved employees are reasonable compensation for the 
services to be performed in the positions to which they are transferred 
and that such salaries represent allowable items of cost in accordance 
with article 3 (b) of the contract, then payment of vouchers covering 
reimbursement to the contractor of salaries at the increased rates will 
not be questioned by this office on that account. While the contracting 
officer’s approval of this voucher implies an approval of the increased 
salaries, in order to make certain that such is the case, the voucher 
should be accompanied by the specific determination of the contracting 
officer in this respect ; and if such increases are approved as being rea- 
sonable, payment of the voucher is authorized, if otherwise correct. 

Voucher No. 10 in the amount of $346.78 is for additional charges on 
salaries paid for the period January 1 to February 28, 1941, in connec- 
tion with contract No. W-535-ac-17479, representing the company’s 
contributions to a voluntary retirement fund for employees; and 
decision has been requested whether such contributions are reimbursable 
under the terms of the contract. 

In a letter of April 24, 1941, from the Comptroller, Aviation Engine 
Plant, Buick Motor Division, to the Head Cost Auditor, Air Corps, 
War Department, the charges are explained as follows: 

We hand you herewith voucher covering Employees’ Contributory Retirement 


Plan. We feel that this voucher should be passed without question, due to the 
fact that this plan reports actual payments. Briefly, the procedure is as follows: 


EMPLOYEES’ CONTRIBUTORY RETIREMENT PLAN 


At the annual meeting of the stockholders held on April 30, 1940, the adoption 
of the Employees’ Contributory Retirement Plan was approved. The plan was 
made effective as of July 1, 1940. 

The plan, which is designed to supplement the old-age benefits under the 
present Federal Social Security Act that covers the first $250.00 of monthly 
earnings, provides that all employees in the United States receiving salaries in 
excess of $250.00 per month, who have completed one year of service and who, 
at the time the other requirements for eligibility have been met, have reached 
the age of 40 and are less than 55 years of age, are eligible to participate. 

The plan as adopted provides that each participating employee will contribute 
5% of the amount of his monthly salary in excess of $250.00. As of October 1, 
1940, the minimum monthly contribution was fixed at $2.00 for employees receiv- 
ing in excess of $250.00 and up to $290.00 per month. The employee may con- 
tribute into the plan only up to age 60, except those employees who became eligible 
after age 45, who may contribute for a period of 15 years or to the date of retire- 
ment, whichever is earlier. 

The corporation contributes the balance of the funds necessary to provide the 
annuity benefits under the plan, 1.3 times the employee’s contribution. 

In the event the plan is discontinued by an individual, through death or resigna- 
tion, he receives (or his beneficiary) all of his funds so deposited plus interest 
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at the rate of 244% per annum, compounded annually. The corporation also 
receives its portion of funds so deposited, plus interest at the rate of 244% per 
annum, compounded annually, less a small service charge for cancellation of 
contract. 

The employee’s portion of the premiums are deducted on the pay roll prior 
to employee receiving his salary. The employer’s portion (Buick, “Aviation 
Engine Plant’), together with the employee’s portion, are established as an 
accrued liability account. 

Monthly reports are rendered (journal vouchers) by the Aviation Engine Plant 
to the General Motors Corporation covering employee’s and employer’s portion. 

Premiums to the insurance companies are paid direct by the General Motors 
Corporation. These premium payments include cost of annuities for employees 
of Aviation Engine Plant, Buick and all other subsidiaries of the General Motors 
Corporation. Aviation Engine Plant considers the monthly reports as a journal 
voucher that constitutes transfer of funds and liability to the General Motors 
Corporation, and is for all intents and purposes a paid account on Aviation Engine 
Plant records. 


I trust the above is sufficient explanation to enable you to pass this voucher 
without difficulty. 


While neither the contract nor T. D. 5000 specifically provides for 
reimbursement of such an item of cost, its general purpose reasonably 
comes within the meaning of paragraph (g) (4), section 26.9, of the 
Treasury Decision, which allows, among other things, pension and 
retirement payments to administrative office employees, and of para- 
graph (c) (5) (E) of that section which covers similar payments to 
factory employees. Accordingly, such charges may properly be re- 
garded as a reimbursable item of cost. 

It is to be noted, however, that article 6 (a) of the contract contem- 
plates reimbursement for actual expenditures, and not anticipated 
or accrued liabilities. The contractor is the General Motors Cor- 
poration—not the Aviation Engine Plant—and it is evident that the 
corporation makes no expenditure for charges here involved until its 
quarterly remittances of premiums are made, as indicated on the in- 
voice attached to this voucher. Compare B-15804, April 22, 1941, 
20 Comp. Gen. 664. 

Accordingly, reimbursement to the contractor of charges for the 
employer’s contributions on this and similar vouchers is not author- 
ized until such expenditures have in fact been made by the General 
Motors Corporation. However, it is to be understood that the Govern- 
ment will receive the benefit of any refunds to the contractor of con- 
tributions for which the Government has reimbursed it under this 
contract in the event of discontinuance of the plan as set forth in para- 
graph 2 of page 2 of the above-quoted letter of April 24, 1941. 

The vouchers and accompanying papers are returned herewith. 


(B-17476) 


APPROPRIATIONS—OBLIGATION—PRIOR TO FISCAL YEAR FOR WHICH 
AVAILABLE 


Sections 3679 and 3732, Revised Statutes, which, in effect, prohibit any contracts 
or obligations beyond the extent and availability of existing appropriations 
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in the absence of the specific authority, do not prohibit entering into con- 
tracts to supply needs for two fiscal years, i. e., the current and next fiscal 
years, if the chargeable appropriation for the latter year is contained in 
an appropriation act which has become law on the date of the contract. 

The Post Office Department may execute a contract during the fiscal year 1941 
for motor vehicles chargeable to an appropriation for the fiscal year 1942 
which has become law when the contract is executed, but the contract should 
contain a provision that payment will not be made for the vehicles until 
on or after July 1, 1941, whether delivery be during the 1941 fiscal year or 
after the beginning of the 1942 fiscal year. 


Comptroller General Warren to the Postmaster General, June 10, 1941: 
I have your letter of June 4, 1941, as follows: 


There is enclosed copy of Proposal No. 2744, together with specifications, 
issued by the purchasing agent under date of May 12, 1941, in response to a 
requisition received from the Division of Motor Vehicle Service for “not less 
than 40, nor more than 55” complete motortrucks. At the time the proposal 
was issued it was known that the availability of the appropriation to be charged 
was sufficient to cover 40 units, but there was considerable doubt as to the 
availability of funds for the remaining 15 units, although the entire quantity 
of 55 units was immediately needed. 

Since the opening of bids on May 28, 1941, the condition of the appropria- 
tion has not changed and the Superintendent of the Motor Vehicle Service 
advises as follows: 

“Owing to the greatly increased demands made upon the Postal Service for 
increased transportation service in cities due to the Defense Program, and 
greatly increased business activities in general, the expenditures from the 
appropriation ‘Vehicle Service’ for the fiscal year ending June 30, 1941, have 
been greatly increased, thereby reducing the number of vehicles which may be 
purchased from the funds available in the appropriation. 

“Under the Department’s invitation No. 2744, the unit price per truck as sub- 
mitted by the lowest bidder meeting the requirements of the specification is 
upproximately $1,000 more per unit than paid for a comparable unit in March 
1939. It is my understanding that there will be further increases in the unit 
cost and I feel that we should purchase as many units as possible at this time. 

“Because of the condition of the appropriation, it is recommended that 40 
complete units be purchased from the appropriation ‘Vehicle Service, 1941’ 
and the remaining 15 units from the appropriation ‘Vehicle Service, 1942.’ These 
new trucks are urgently needed and it will be appreciated if every effort is 
made to purchase the full number under the conditions set forth herein.” 

With your approval, it is proposed to make an award in accordance with the 
proposal and execute a formal contract for “not less than 40, nor more than 55” 
units, the contractor to be notified that 40 units will be ordered immediately and 
charged to the appropriation “Vehicle Service, 1941” and that the remaining 15 
units will be ordered after July 1, 1941, to be charged to the appropriation “Vehicle 
Service, 1942.” 

The procedure outlined is entirely new to this Department, being brought about 
by present conditions caused by national defense. However, in view of the ever 
growing demand for motortrucks and the constantly advancing prices, it is 
believed that it will be to the best interests of the Government to award a contract 
on the basis of the present lowest acceptable bid for a total of 55 units. 

In the event the method outlined does not meet with your approval your sug- 
gestions are requested and will be appreciated. Also, in view of the fact that 
the current fiscal year is rapidly drawing to a close, I will thank you to give 
this matter your immediate attention and favor me with an early reply. 


Section 3679, Revised Statutes, as amended by the act of February 
27, 1906, 34 Stat. 49, provides: 


No Executive Department or other Government establishment of the United 
States shall expend, in any one fiscal year, any sum in excess of appropriations 
made by Congress for that fiscal year, or involve the Government in any contract 
or other obligation for the future payment of money in excess of such _appropria- 
tions unless such contract or obligations is authorized by law. * * 
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Section 3782, Revised Statutes, also provides: 


No contract or purchase on behalf of the United States shall be made, unless 
the same is authorized by law or is under an appropriation adequate to its ful- 
fillment, except in the War and Navy Departments, for clothing, subsistence, 
forage, fuel, quarters, or transportation, which, however, shall not exceed the 
necessities of the current year. 

The foregoing provisions of law, however, do not prohibit the enter- 
ing into contracts to supply the needs for 2 fiscal years, that is to say, 
the current fiscal year and the next fiscal year, if the chargeable appro- 
priation for the latter year is contained in an appropriation act which 
has become law on the date the contract is entered into. Thus, it was 
held in decision of this office, 16 Comp. Gen. 1007, quoting from the 
syllabus: 

Loan contracts between prospective borrowers and the Rural Electrification 
Administration obligating fiscal year funds may not be entered into prior to 
appropriation made but there is no objection after appropriation made to the 
execution of such contracts prior to the beginning of the fiscal year, notwith- 
standing the funds are not available for expenditure until the beginning of the 
fiscal year. 

The appropriation “Vehicle Service, 1942” proposed to be charged 
with the cost of 15 units under the contemplated contract is contained 
in title II of the Treasury and Post Office Departments Appropriation 
Act, 1942, approved May 31, 1941, Public Law 88, 55 Stat. 233. Hence, 
there would appear to be no legal objection to the execution of the 
proposed contract on the basis you suggest, it being assumed that 
said contract will contain such provisions as will fully apprise the 
contractor that for such units as are to be paid for under the 1942 
appropriation, whether delivered during the present fiscal year or 
after the beginning of the next fiscal year, payment may not be made 
until on or after July 1, 1941. 


(B-16793) 


TRANSPORTATION—TRANSIT PRIVILEGES AND LAND-GRANT 
DEDUCTIONS 


While the general rule is that the applicable through rate for a transit shipment 
is the rate in effect on the date of acceptance for transportation at the point 
of origin, where the right of the Government to land-grant deductions on 
property moving for civil use is removed by the carrier’s compliance with 
section 821 (b), part II, title III, of the Transportation Act of 1940, while the 
shipment is in storage at the transit point, the commercial charges applicable 
to the transportation from the transit point to destination are not subject to 
land-grant deductions. The rights of the Government under land-grant 
statutes discussed. 


Assistant Comptroller General Elliott to the Secretary of Agriculture, June 11, 
1941: 


There has been considered your letter of May 10, 1941, as follows: 


There is attached for consideration a copy of Public Voucher for Transportation 
of Freight submitted by The Yazoo & Mississippi Valley Railroad Company as 
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Carrier’s Bill No. ASM 85823, supported by Government B/L No. A-2283692, for 
freight charges from Chicago, Illinois, to Forest, Mississippi, on a carload ship- 
ment of potatoes which originated at Baker, Minnesota, and moved into Chicago, 

Illinois, on Government B/L No, A-2263516. The inbound transportation charges 
were paid on Public Voucher for Transportation of Freight, D. O. V. No. 1728123, 
Date March 29, 1941, Symbol No. 78-400, Accounts of G. F. Allen, submitted by the 
Chicago, Milwaukee, St. Paul & Pacific Railroad Company, as Carrier’s Bill No. 
G-42010, copies of which are attached. It will be noted from the attached papers 
that the origin date of Baker, Minnesota, was October 30, 1940, whereas the 
Transportation Act of 1940, subsequently discussed, was effective September 18, 
1940, except for the specific provisions to the contrary found in section 321, part 
Il, of title IIL of the Transportation Act. The required releases were approved 
by the Secretary of Interior, as follows: 

Great Northern Railway Company, 1/23/41 

Chicago, St. Paul, Minneapolis & Omaha Ry. Co., 11/25/40. 

Illinois Central System, 11/28/40. 

Mobile & Ohio Railroad Company, 11/15/40. 

The question for determination is the proper basis for freight charges on the 
movement from the transit point, which was Chicago, Illinois, to final destination, 
which was Forest, Mississippi, according to the interpretation to be placed upon 
section 321, part II, of title III of the Transportation Act of 1940, which reads as 
follows : 

“Suc. 321. (a) Notwithstanding any other provision of law, but subject to the 
provisions of sections 1 (7) and 22 of the Interstate Commerce Act, as amended, 
the full applicable commercial rates, fares, or charges shall be paid for transporta- 
tion by any common carrier subject to such act of any persons or property for the 
United States, or on its behalf, except that the foregoing provision shall not apply 
to the transportation of military or naval forces of the United States (or of 
property of such members) when such members are traveling on official duty ; and 
the rate determined by the Interstate Commerce Commission as reasonable there- 
for shall be paid for the transportation by railroad of the United States mail: 
Provided, however, That any carrier by railroad and the United States may enter 
into contracts for the transportation of the United States mail for less than such 
rate: Provided further, That section 3708, Revised Statutes (U. 8S. C., 1934 edi- 
tion, title 41, sec. 5), shall not hereafter be construed as requiring advertising for 
bids in connection with the procurement of transportation services when the serv- 
ices required can be procured from any common carrier lawfully operating in the 
territory where such services are to be performed. 

“(b) If any carrier by railroad furnishing such transportation, or any predeces- 
sor in interest, shall have received a grant of lands from the United States to aid 
in the construction of any part of the railroad operated by it, the provisions of law 
with respect to compensation for such transportation shall continue to apply to 
such transportation as though subsection (a) of this section had not been enacted 
until such carrier shall file with the Secretary of the Interior, in the form and 
manner prescribed by him, a release of any claim it may have against the United 
States to lands, interests in lands, compensation, or reimbursement on account of 
lands or interests in lands which have been granted, claimed to have been granted, 
or which it is claimed should have been granted to such carrier or any such 
predecessor in interest under any grant to such carrier or such predecessor in 
interest as aforesaid. Such release must be filed within one year from the date 
of the enactment of this Act. Nothing in this section shall be construed as requir- 
ing any such carrier to reconvey to the United States lands which have been 
heretofore patented or certified to it, or to prevent the issuance of patents con- 
firming the title to such lands as the Secretary of the Interior shall find have 
been heretofore sold by any such carrier to an innocent purchaser for value or as 
preventing the issuance of patents to lands listed or selected by such carrier, which 
listing or selection has heretofore been fully and finally approved by the Secretary 
S = Interior to the extent that the issuance of such patents may be authorized 

y w.” 

It is the contention of the carriers and the Association of American Railroads 
that on this movement the date of shipment from the transit point is controlling 
for the determination of the proper balance of charges. This position is fully set 
forth in a letter addressed to the chief traffic officers and chief accounting officers 
of the carriers by Mr. A. F. Cleveland, vice president of the Association of Amer- 
ican Railroads, on January 14, 1941, which read as follows: 

opinion has been asked as to the proper method of rendering bills against 
the United States Government on shipments of the Government given transit 
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privileges under the carriers’ regular transit tariffs which are not now entitled to 
the benefit of land-grant deductions but which moved into the transit point on 
government bills of lading prior to the effectiveness of the provisions of Section 321 
of the Transportation Act of 1940. 

“It is understood that such shipments moved into the transit point at full local 
rates less any land-grant deductions which might be applicable to the in-bound 
movement. Under the published transit tariffs, the shipment is moved out of the 
transit point at the balance of the thru rate from point of origin to final destina- 
tion arrived at by deducting from such through rate the local rate into the transit 
point, this balance being subject to land-grant deductions under the ruling of the 
Comptroller General. 

“The question is whether or not under the usual provisions of the transit 
tariffs which establish the fiction of a thru movement from point of origin 
to final destination, and the established practice and rulings that such thru 
rate and all rules, regulations, and charges in connection therewith as of the 
date of the movement from the transit point must continue to apply to this 
out-bound movement and whether or not this also includes the requirement that 
such out-bound balance is subject to land-grant deductions. 

“After consultation with the Law Department, it is our opinion that it is not; 
that the law provides that the Government must pay commercial rates on and 
after the date of the filing of a release (which is afterwards approved by the 
Secretary of Interior) and it is our opinion that nothing in the tariffs of the 
carriers can be construed as counteracting the effects of the law. 

“It is, therefore, our opinion that on such shipments the Government should 
be billed at the full commercial balance of the thru rate, plus any transit charge 
which the tariff may provide.” 

The Department does not concur in the views expressed by the Association of 
American Railroads. The Interstate Commerce Act, in section 6, requires all 
common carriers by rail to publish and file with the Interstate Commerce Com- 
mission all of their effective rates, charges, and special services, and further 
provides rates, charges, and special services so authorized by tariff shall be the 
legal charges collectible by the carriers. It is provided in the Elkins Act, section 
I, as amended, that, “whenever any carrier files with the Interstate Commerce 
Commission or publishes a particular rate under the provisions of the act to 
regulate commerce or acts amendatory thereof, or participates in any rates so 
filed, or publishes that rate as against such carrier, its officers or agents, in any 
prosecution begun under this act, shall be conclusively deemed to be the legal 
rate, and any departure from such rate, or any offer to depart therefrom, shall 
be deemed to be an offense under this section of this act.” 

It is the purpose to demonstrate here that the land-grant freight rates were 
definitely established rates and had the full force of the Interstate Commerce 
Act just as any other freight rate found in the carriers’ tariffs published and 
filed with the Interstate Commerce Commission. 

All of the original Land Grant Acts contained the following clause: 

“The said railroads and branches shall be and remain a public highway for the 
use of the Government of the United States, free from toll or other charge, for 
transportation of any property or troops of the United States.” 

Oulminating litigation over this clause, the United States Supreme Court in 
the case of the Lake Superior & Mississippi Railroad Company vy. the United 
States, 938 U. 8. 442, held that the Government only secured to itself free use 
of the roadways or real property and appurtenances, such as roadbed, stations, 
round houses, etc., and that the carriers were entitled to compensation for use of 
their rolling stock, personnel, fuel and work performed in transporting Govern- 
ment property. Subsequently in the case of the Atchison Railroad Company v. 
the United States, 15 Court of Claims 126-151, it was decided that 50% of 
tariff rates and fares would be an equitable compensation for all railroad services 
in excess of those in which the Supreme Court previously held the Government 
had secured to itself free by virtue of the quoted clause in the land-grant acts. 

As the compensation fixed was a definitely stated percent of the tariff rates 
and fares on a formula which did not vary, the lawful rate on all Government 
freight became the published tariff rate applied against the stated formula and 
such rates must be determined according to all other provisions of the law. 

The transit arrangements of the carriers as established by lawful publications 
have been the subject of considerable dispute and there are decisions on record, 
by both the Interstate Commerce Commission and the Supreme Court of the 
United States, defining, interpreting, and definitely limiting these publications. 
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Among these decisions, it is found that the Supreme Court of the United 
States in the case of the Central Railroad Company v. United States, 257 
U. S. 247, has said that the transit arrangement “rests upon the fiction that 
the incoming and outgoing transportation service, which are in fact distinct, 
constitutes a continuous shipment of the identical article from point of origir 
to final destination.” 

The Interstate Commerce Commission in the case of Interstate Remedy Com 
pany v. American Hapress Company, 16 I. C. C. 436, said “If there is offered 
to him under the tariff a right of stopping in transit, reconsignment, storage, 
or return of freight, he is entitled to the use of such privilege, even though 
it may be later cancelled out of the tariff before the time allowed for the 
exercise of such right has expired. The date of origin shipment determines 
the right, privilege, and obligations attaching to that shipment throughout 
its transportation; and this must be determined by the tariff in force upon 
that date.” Again in The Transit Case, 25 I. C. C. 130, 133, it was stated 
“the rate in effect at the time shipment began to move is the rate lawfully 
applicable. In case a privilege has been enjoyed prior to the date of an 
order, a tariff cancelling such privilege does not affect tonnage that began 
to move prior to the cancellation, but such tonnage is subject to the policing 
requirements.” 

The principle established and followed in these cases by both the Interstate 
Commerce Commission and the Supreme Court of the United States seems to 
have been based upon the understanding that no change in the law or the 
carriers’ published tariffs which are a part of the law can in any way affect 
any privilege, right, or expectations, which a shipper could anticipate accord- 
ing to the existing laws or published tariffs at the time a transit movement 
was initiated from original point of shipment. 

Considering now the effect of the tariffs as they applied to this particular 
transaction, it will be found that item 3380—-B on page 6 of supplement 7 to 
C., M., St. P. & P., G. F. D. No. 168601-I, I. C. C. No. B-7175, provides that 
potatoes, carloads, originating at stations im Minnesota may be stopped in 
transit at Chicago, Illinois, for storage, rehandling, transferring, and mixing 
when destined to Chicago, Illinois, and points beyond. Circle B at the bottom 
of page 6, refers to item 520, which is found on page 3 of the same supplement 
and reads as follows; 

“The rules and regulations provided in items 160-360, inclusive, 380 to 470, 
inclusive, and item 530, will not apply in connection with shipments of cab- 
bage, garlic, onions, potatoes, and rutabagas, given transit under items 3140, 
3160, 3200 to 3580, inclusive. For rules and regulations to apply in connection 
with such privileges, see Western Trunk Line Tariff No. 392, Agent L. BE. 
Kipp’s, I. C. C. No. A-3149, Ill. C. C. No. 288, M. R. C. No. 258, P. S. C. Mo. 
No. 680, N. D. C. No, 104.” 

Western Trunk Line Freight Tariff No. 392, L. E. Kipp’s No. 349, in item 
135, page 6, reads as follows: 

“(a) Rate into the transit station will be the current tariff rate point of 
origin to such station. 

“(b) Rate from transit station to transit destination will be the difference 
between the rate collected to the transit station and the transit rate applicable 
from point of origin to transit destination. (Subject to Paragraph C.) 

“(c) Transit rate to be applied shall be the applicable rate in effect on date 
of shipment from point of origin: 

“1. From point of origin to transit destination, or 

“2. From point of origin to transit station, or 

“3. From transit station to transit destination, whichever is assessed, plus 
transit charge and any other applicable charges, if any, as provided in tariff 
carriers parties hereto or their agent lawfully on file with the Interstate 
Commerce Commission on interstate traffic or with the proper State Commission 
on intrastate traffic. 

“(d) The weight on which the transit charge is to be assessed will be the 
actual weight of the transit portion of the shipment, or the minimum carload 
weight applicable in connection with the transit rate, whichever is greater.” 

Western Trunk Line Tariff 10-K, I C. C. A-3131 on page 7 assigned index 
No. 416, to the origin station Baker, Minnesota. On page 66, index No. 4316, 
= found to be included in origin group 13, which on page 75 is explained 

as taking group I rates plus 14¢ per hundredweight. On page 31, the final 
destination, Forest, Mississippi, is assigned index No. 35174, and on page 131, 


405635"—41——-57 
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from group I, the established rate is 65c per hundredweight; adding the 
arbitrary of 14¢ per hundredweight, there is established from Baker, Minne- 
sota, to Forest, Mississippi, a through rate of 79¢ per hundredweight on 
potatoes in carloads. This rate is applicable via Great Northern, St. Paul, 
Minnesota, Chicago, St. Paul, Minneapolis & Omaha, Le Mars, Iowa, Illinois 
Central, Chicago, Illinois, Illinois Central, Cairo, Illinois, Mobile & Ohio, 
Meridian, Mississippi, Yazoo & Mississippi Valley, beyond. 

According to the understanding of the Department that the traffic is subject 
to the provisions of the law and published tariffs in effect on the date shipment 
moved from Baker, Minnesota, the following land-grant formula should he 
applied to the established rate of 79¢ per hundredweight. 

Percent of land grant 
(1) To Cairo ; d 
(1) To St. 48.127 
(1) ’ 
(2) 48. 774 
(2) 43. 283 
(1) Beyond Cairo 
(8) To Meridian 27. 063 
(3) 50. 000 
ey I TRO ie a i Seg ti ential 47259 
Be Ne ID elle aia hb bebe cata nth hiatal ditincicte ts ecemcinttnedad inate .21414 
ed lla i eal ddd dtilln dial ti henna esti ents iad .25845 
WTL DS 476-D—SFTB DS 286-C. 
Mileage prorate 242 miles to Le Mars, Ia., 846 miles to Cairo, Illinois, via Chicago, 


Illinois. 
(3) M&O DS A-847—Y&MV DS 3114-A. 


Reference to carrier’s bill will reveal that the charges have been calculated by 
deducting from the through rate of 79¢ per hundredweight, an amount of 38¢ 
per hundredweight, which is supposed to be representative of the inbound move- 
ment to the transit point despite the fact that the Department did not pay 38¢ 
per hundredweight, but a land grant rate of .21414¢ per hundredweight. This 
procedure is in direct conflict with the principle expressed in the Assistant Comp- 
troller General’s Decision No. A-97126 of September 20, 1939, in which it was 
stated, in effect, that calculation of charges on Government freight moving on 
a transit basis should be made by dividing the applicable rate over the transit 
point on established commercial divisions with the land-grant formula applied 
to those parts of the through rate that accrued while Government owned over 
land-grant mileage. There does not appear to be any basis of reason to support 
the procedure that has been adopted by the carrier in the calculation of charges 
on this movement. 

It has been the purpose of this presentation to establish the following prin- 
cipal points: 

(1) That the land-grant freight rates had actual and tangible existence. 

(2) That it is a well-established principal of law that the origin date of transit 
tonnage controls the assessment of freight charges. 

(3) That in view of facts (1) and (2) the through land-grant freight rates 
in effect on the origin date of the transit tonnage controlled the through 
movement. 

There is also attached a copy of Public Voucher for Transportation of Freight 
rendered by the Yazoo & Mississippi Valley Railroad Company as Carrier’s Bill 
No. A. S. M. 2792, supported by B/L No, A-2277054, which is similar to the case 
discussed in detail, except that this consignment did not become the property of 
the United States Government until date of movement from the transit point; 
however, if it is held that the provisions of the law and established freight 
tariffs in effect at the time of original movement must be considered in deter- 
mining the proper freight charges, this type of traffic is then subject to the 
previous decision of the Assistant Comptroller General No. A-97126, of Sep- 
tember 20, 1989, and the charges should be calculated accordingly, rather than 
on the full balance as stated by the carrier. 

Due to the fact that the carriers are not in accord with the understanding 
of the Department, a ruling is respectfully requested. 


According to the copy of bill of lading A-2283692, submitted with 
your letter, the shipment from Chicago to destination was forwarded 
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from Chicago under date of December 17, 1940. As indicated in your 
letter, the effective dates of releases filed by the carriers concerned 
between Chicago and destination were prior to the date of reshipment 
from Chicago. 

Your conclusion that the United States is entitled to deduction for 
land grant with respect to the charges for that portion of the haul 
beyond Chicago, notwithstanding that the land-grant carriers involved 
beyond that point had filed releases which had become effective, under 
the terms of the Transportation Act of 1940, before the date of reship- 
ment from Chicago, is based upon the assumption that by virtue of 
the provisions of the land-grant statutes there was established, as of 
the date of the acceptance of the shipment at Baker, Minnesota, by 
a common carrier for transportation, a net rate which was as fixed 
and invariable in its applicability to this shipment as the gross or 
tariff rate, published and filed as required by the Interstate Com- 
merce Act, would be to a like shipment belonging to a member of 
the general public and tendered, on his behalf, for like transportation. 
It would appear, however, that this view confuses the requirements of 
the Interstate Commerce Act, as to the applicability of duly filed and 
published rates, with the provisions of the land-grant statutes requir- 
ing that in effecting payment for the transportation of property of 
the United States over land-grant lines a specified percentage of the 
full compensation accruing to said lines, computed on the basis of 
rates available to the public, shall not be exceeded. 

Insofar as the applicability of rates, published and filed pursuant 
to the requirements of Interstate Commerce Act is concerned, the 
rule is well established that the rate in effect on the date shipments 
are accepted for transportation is the legal rate. Transcontinental 
Freight Company v. Director General, 62 I. C. C. 127. See also in 
this connection Swift & Co. v. United States, 255 Fed. 291. For the 
application of this rule in connection with transited shipments, see 
Larabee Flour Mills Corporation et al.v. Atchison, Topeka & Santa Fe 
Railway Company et al., 148 I. C. C. 5; Southern Rice Sales Company, 
Ine., v. New Orleans, Texas & Mexico Railway Company et al., 201 
I. C. C. 113; Ferd Brenner Lumber Company v. Director General, as 
agent, Atchison, Topeka & Santa Fe Railway Company et al., 81 
I. C. C. 241; and Board of Trade of Kansas City, Mo., et al. v. Atchi- 
son, Topeka & Santa Fe Railway Company et al., 69 I. C. C. 185. 

It is well settled also that the Government of the United States, being 
a part of the general public, is entitled to transportation at rates not 
in excess of those available to the public for like service. Thus in 19 
Comp. Dec. 770, 772, it was said : 

In the first place, it may be stated that the Government is entitled to as favorable 


rates and under the same conditions as apply to the general public unless more 
favorable rates and conditions are accorded the Government which may be given 
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without violating the interstate commerce law. But in the absence of any such 
concessions, the Government is subject to the same rates and conditions as the 
general public. * * * 

Also in Missouri Pacific Railroad Company v. The United States, 71 
Ct. Cls. 650, 661, it was stated: 

It is to be noted that the circular was not authorized or filed with the Interstate 
Commerce Commission and from its terms clearly indicates the charge as a sur- 
charge, a charge “in addition to the revenue accruing on tickets.” Government 
officers are without authority to contract for rates higher than those tendered to 
the public in duly published and authorized tariffs. * * * 

It is obvious, therefore, that any change in the published tariff rate, 
made effective after the acceptance of the shipment here concerned at 
Baker, Minnesota, would be equally as ineffective with respect to this 
shipment, in the absence of any special concession from the carriers, 
as it would be with respect to like shipments similarly tendered by 
members of the public at large. It is not apparent, nor is it understood, 
that the carriers here concerned contend for the application of any 
other basis. 

Concerning the effect of the land-grant statutes upon the matter of 
charges it is to be noted that the grant of lands in aid of the construc- 
tion of the lines operated by the Illinois Central System and the 
Mobile & Ohio Railroad between Chicago and the destination here con- 
cerned was made subject to the provision that “the said railroad and 
branches shall be and remain a public highway, for the use of the 
government of the United States, free from toll or other charge upon 
the transportation of any property or troops of the United States.” 
Act of September 20, 1850, 9 Stat. 466, 467, and act of August 11, 1856, 
11 Stat. 30, 31. At this point it is proper to observe that what the 
Government obtained by virtue of this condition upon the grant was 
a right to the “use” of said railroads free of toll or other charge upon 
the transportation of its property or troops. Lake Superior & Mis- 
sissippi Railroad Company v. United States, 93 U. S. 442. Pursuant 
to the determination in that case that the above statutory provision 
gave the United States the right to use the “highway” without charge 
but did not require that the railroad should transport property of the 
United States free of charge, Congress adopted a policy of imposing a 
limitation upon the amount that might be paid carriers for transport- 
ing property of the United States over roads so aided in construction by 
grants of land. Thus in the act of June 7, 1924, 43 Stat. 486, it is 
provided : 

* * * That hereafter payment shall be made at such rates as the Secretary 
of War shall deem just and reasonable and shall not exceed 50 per centum of the 
full amount of compensation, computed on the basis of the tariff or lower special 
rates for like transportation performed for the public at large, for the transporta- 
tion of property or troops of the United States over any railroad which under 
land-grant Acts was aided in its construction by a grant of land on condition that 


said railroad shall be and remain a public highway for the use of the United 
States, and for which adjustment of compensation is required in accordance with 
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decisions of the Supreme Court construing such land-grant Acts, or over any 
railroad which was aided in its construction by a grant of land on condition that 
such railroad should be a post route and military road, subject to such regulations 
as Congress may impose restricting the charge for such Government transportation, 
and such payment shall be accepted as in full for all demands for such service. 


Similar provisions had been contained in prior War Department 
appropriation acts for many years. It is to be noted that the above 
provision imposes a limitation upon the amount of payment and that 
io determine that limitation it is first necessary to ascertain “the full 
amount of compensation” computed, as the act specifies, “on the basis 
of the tariff or lower special rates for like transportation performed 
for the public at large.” It is not apparent how the operation of this 
statutory requirement, in and of itself, establishes a net rate subject 
to the provisions and requirements of the Interstate Commerce Act. 
While the use, as a practical matter, of a net rate, derived by reducing 
a gross or tariff rate because of its application over a land-grant road, 
may contribute to convenience in the computation of the charges con- 
stituting the maximum payable, there appears no basis for the conclu- 
sion that the net rate so derived, as distinguished from the gross or 
tariff rate from which computed, is subject to the provisions and the 
requirements of the Interstate Commerce Act. That it is not so sub- 
ject seems sufficiently established by the fact the Interstate Commerce 
Commission in United States v. Union Pacific Railroad Company et 
al., 281. C. C. 518, 524, stated : 


* * * No duties are delegated to us under, and we can not assume to inter- 
pret or determine the purpose or scope of, the so-called public highways act or 
of statutes under which rights and privileges may be reserved to the United States 
in return for subsidies in lands or bonds or loan of credit. If the denial of the 
through routes and joint rates here sought tends to deprive the government of the 
full benefit of land-grant deductions reserved to it by statute, remedy must be 
sought at other hands than ours, 


On the other hand, the view that the provisions of the land-grant 
statutes relate to the matter of payment rather than to the establishing 
of a net rate seems clearly indicated in the early consideration given 
the requirements of various land-grant statutes in 8 Comp. Dec. 598, in 
which it was said: 


The fundamental principle upon which the adjustment of compensation is 
required to be made is that the basis of compensation should not be in excess 
of the rates charged the public for the same kind of service. This principle 
should govern even in the absence of legislation, and whether service is over aided 
or nonaided lines. No railroad contends for any other basis of settlement. 

Where the earnings are determined in accordance with this principle, settle- 
ment therefor is made as required by law; namely— 

Nonaided roads are paid in full; 

Bond-aided roads are credited with their earnings; 

Fifty percent land-grant roads are paid one-half of their earnings; 

Free land-grant roads are paid nothing. 


In Southern Pacific Company v. The United States, 48 Ct. Cls. 227, 
the Court of Claims in considering a related matter, stated : 


The Comptroller of the Treasury, in a very exhaustive opinion covering the 
entire subject, found in 8 Comp. Dec., p. 598, held adversely to claimant’s conten- 
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tion. The opinion cites and analyzes the various decisions upon the subject and 
so completely covers the entire controversy that we cite it with our entire 
approval. 

Conformably with the principles thus indicated it would appear 
that the charges for the transportation service here concerned are 
required to be computed, in the absence of any special concessions from 
the carriers, on the basis of rates applicable according to duly filed, 
published, and effective tariffs, and available to the general public for 
like transportation, but that payment for the service, where subject to 
the provisions of the act of June 7, 1924, 43 Stat. 486, is not to exceed 
“50 per centum of the full amount of compenstaion” found so accruing 
over any railroad aided in its construction by grants of land made upon 
the conditions specified in the cited act. Accordingly there is for con- 
sideration only the question whether the Transportation Act of 1940 
removes the application of this provision with respect to the trans- 
portation here concerned. 

Section 321, part II, title III, of the Transportation Act of 1940, 
54 Stat. 954, approved September 18, 1940, provides in substance, 
in subsection (a)—as to shipments of Government property moving 
for civil use, as distinguished from military or naval use—that not- 
withstanding any other provision of law the Government shall pay 
(subject to certain exceptions apparently not pertinent to the matter 
here), the full applicable commercial rates or charges for transpor- 
tation by any common carrier subject to the Interstate Commerce 
Act. This provision, however, is qualified by the further provision 
in subsection (b) to the effect that if any carrier by railroad fur- 
nishing such transportation, or any predecessor in interest, shall 
have received a grant of lands from the United States to aid in the 
construction of any part of the railroad operated by it the provisions 
of law with respect to compensation for such transportation shall 
continue to apply to such transportation as though subsection (a) 
had not been enacted “until such carrier shall file with the Secretary 
of the Interior, in the form and manner prescribed by him a release 
of any claim it may have against the United States to lands, interests 
in lands,” etc., under such grant. The necessary effect of these 
provisions appears to be that from the effective dates of releases 
filed as required by subsection (b) the requirements of the provisions 
of subsection (a) are for application and under the provisions of 
that subsection it would seem to be clear that transportation of 
property for civil use, performed after the effective date of releases 
filed as required by subsection (b), is not subject to the provisions 
of law applicable otherwise to transportation over land-grant lines. 
The shipments here concerned, having been transported from Chicago 
to destination after the effective dates of releases filed as required 
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by the Transportation Act of 1940, the commercial charges applicable 
to said service are not subject to deductions for land grant. 

Inasmuch as the carrier’s original bill for the service concerned 
was not submitted with your letter consideration has been confined 
to the question of whether the commercial charges for said service 
are subject to deduction for land grant and no attempt has been 
made to verify the charges claimed. 


(B-17128) 


TRANSPORTATION REQUESTS—USE FOR PERSONAL TRAVEL— 
APPORTIONMENT OF SAVINGS 


The saving resulting from the combining of Government travel with personal 
travel to a point beyond the official destination, by the unauthorized use of 
a Government transportation request for the personal travel, should be 
apportioned between the Government and the traveler. Method shown 
for apportioning such saving, and distinction made between such travel 
and circuitous travel entirely between the points of official travel for which 
the traveler is required to bear only the additional or increased circuitous 
travel cost under paragraph 10 of the Standardized Government Travel 
Regulations. 


Comptroller General Warren to the Secretary of the Interior, June 11, 1941: 


In the audit of vouchers Nos. 697399 and 697400 in the November 
1939 accounts of G. F. Allen, chief disbursing officer, Division of 
Disbursement, Treasury Department, covering reimbursement of 
travel and other expenses of Harold J. Duncan and Robert D. Fer- 
guson, respectively, employees of the Geological Survey, credit was 
withheld in the amount of $7.05 on each voucher as excess travel 
charges for the reason that the employees, who had been ordered to 
proceed from their post of duty, Caspar, Wyo., to Washington, D. C., 
for temporary duty, procured, on Government transportation re- 
quests, round-trip tickets from Cheyenne, Wyo., to New York City, 
instead of to Washington—this change in designation being for the 
purpose of enabling them to take a trip from Washington to New 
York and return for personal reasons without having to pay the 
regular cost of a round-trip ticket from Washington to New York 
and return. 

The notice of exception (Form 1100) in each case states the audit 
exception as follows: 

Traveler was ordered to Washington, D. C. for duty and purchased a round- 


trip ticket from Cheyenne, Wyo., to New York, N. Y., at a cost of $92.50. The 
round-trip rate, Cheyenne to Washington is $87.50; Washington to New York, 
$13.10, total $100.60. The Government is liable only for ea of $92.50 or 
$80.45, the traveler being required to pay his proportionate share or 18. 10 of 


100. 60 
$92.50, or $12.05, less $5 the amount deducted from voucher by administrative 
office. 
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The replies made in each case are substantially identical—the reply 
to the exception taken on voucher No. 697399, being as follows: 


There is attached a letter dated January 16, 1941, from Mr. Harold J. Duncan, 
protesting the method used by the General Accounting Office in auditing this 
voucher. The Geological Survey concurs in this protest, as the method adopted 
by the General Accounting Office in the audit of this account seems to be an 
unnecessary and unwarranted departure from the method followed by the Geo- 
logical Survey, and accepted by the General Accounting Office on post-audit, for 
many years in the audit of vouchers covering commingled official and personal 
travel. It is requested that reconsideration be given to this account with a view 
to the removal of the exception. The refund check has been returned to the 
traveler pending a decision by your office. 


The letter of January 16, 1941, referred to in the above-quoted 
reply, reads as follows: 


I have received your letter of January 8 requesting my check in the amount 
of $7.05, payable to the Treasurer of the United States, to cover an exception 
taken by the General Accounting Office to my travel account for the period 
September 12 to October 5, 1989, in addition to the $5 deducted by your letter of 
October 25, 1989. 

I fully expected to pay the difference between the round trip from Cheyenne 
to Washington and the one from Cheyenne to New York. However, a protest 
is offered to the requirement to pay a portion of the cost of a trip from Cheyenne 
to Washington by using the General Accounting Office method of computation. 
The Government should not be out more than $87.50, and there appears to be no 
reason why I should help pay out of my personal fund $7.05 for the official trip 
to Washington. The ingenious method of computing a round-trip ticket from 
Cheyenne to New York at $100.60, when the scheduled fare actually paid and of 
record is only $87.50, can only be considered as in favor of one side. No benefits 
obtain from round-trip rates for short distances, but West-East rates are benefi- 
cial to the Government; but the Government should not have all the advantage. 
Previously, authorization had been obtained for the purchase of a ticket to New 
York ; and if I had known that $12.05 was going to be the cost, I could have taken 
coach fare or a special-rate ticket over the week end, at a cost somewhere near 
the actual difference between the two round-trip fares. There was no additional 
cost to the Government for transportation, per diem, or lost time. 

My check is enclosed for the amount requested; also Mr. Ferguson’s, and the 
same objections apply in his case. However, we do not think that the method of 
computation is fair, and that the Government should pay the full cost of trans- 
portation from Casper to Washington and return—not taking advantage of a 
Government employee in working out some other method of computation that 
makes the employee pay part of the Government’s expense. 

The request, in my opinion, is not fair and just. However, I realize it is not 
the result of computations in your office; but if you wish to consider this as an 
appeal, I have no objection to transmitting this letter to the proper office for 
consideration. 


The statement made in the reply to exception, swpra, to the effect 
that the method adopted by the General Accounting Office in these 
cases constitutes an unnecessary and unwarranted departure from 
the method followed by the Geological Survey, and accepted by the 
General Accounting Office on post audit for many years in the audit 
of vouchers covering commingled official and personal travel, is er- 
roneous and evidently resulted from a failure to recognize the dis- 
tinction between the principles applicable to cases involving circuitous 
travel—covered by the provisions of paragraph 10 of the Standard- 
ized Government Travel Regulations—and those applicable to cases 
involving travel, for personal reasons, beyond the point to which the 
employee is ordered to perform official travel. 


onmaeeenmaieess -& & 


a_i oe! eee ee ee ee ee, ee. le 


a ee a i | ll 





DECISIONS OF THE COMPTROLLER GENERAL 881 


It appears that Harold J. Duncan and Robert D. Ferguson were 
directed by orders dated September 1, 1939, to proceed from their post 
of duty, Casper, Wyo., to Washington, D. C., on official business of 
the Geological Survey, and on completion of such temporary duty 
to return to their post of duty; that they left Casper, Wyo., at 3:00 
a. m., September 13, 1939, via Government-owned automobile, for 
Cheyenne, Wyo., from which place they departed by common car- 
rier at 7:45 a. m., September 13, 1939, arriving in Washington, D. C., 
at 8:30 a. m., September 15, 1939. The employees were in Washing- 
ton, D. C., on temporary duty until 1:30 p. m., September 23, 1939, 
when they left for New York City for personal reasons, returning to 
the temporary duty station at 11:30 p. m., September 25, 1939, where 
they remained until 6:10 p. m., October 3, 1939, when they left for 
their post of duty, Casper, Wyo., arriving there at 3:00 p. m., October 
5, 1939. 

The transportation for the entire round trip from Cheyenne. 
Wyo., to New York City for each employee was procured on a Gov- 
ernment transportation request, value $92.50 each, the use of which for 
transportation on personal business or pleasure is unauthorized. Had 
the employees procured separate tickets for the round trip from 
Washington, D. C., to New York City, it would have cost each 
traveler $13.10 for train fare. Hence, Government transportation 
requests were used, at a cost of $92.50, to procure authorized official 
transportation, which otherwise would have cost the Government 
$87.50, and, also, unauthorized personal transportation which other- 
wise would have cost the traveler $13.10. In other words, by pro- 
curing both the official and the unofficial transportation on one Gov- 
ernment transportation request there resulted a saving of ($100.60- 
$92.50) $8.10 as to each transportation request. The question here 
involved is whether the entire saving resulting from such use of the 
Government transportation request shall accrue to the traveler, or 
whether the Government is entitled to a proportionate share of 
such saving. The answer seems obvious. On no legal or equitable 
basis could it be held that the traveler is entitled to entire saving 
under such circumstances. 

The proportionate share of the costs chargeable to the Government 
and to each traveler may be restated as follows: 


Cost to Government of round trip, Cheyenne to New York 
Round-trip rate, Cheyenne to Washington 
Round-trip rate, Washington to New York 


Government’s portion, 8750/10060 of $92.50 

Traveler’s portion, 1310/10060 of $92.50 

Excess payment by Government on each transportation request 
($92.50—$80.45) 

Amount administratively deducted 


Balance due Government from each traveler. 
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The cases considered herein, involving travel for personal reasons 
beyond the point to which official travel is directed, should be dis- 
tinguished from those where there is involved circuitous or indirect 
route travel. In the case of circuitous or indirect route travel for 
the personal convenience of the traveler, there is a deviation from 
the direct route but the entire travel is between the points from and 
to which official travel is directed, and the adjustment is to be made 
upon the basis provided in paragraph 10 of the Standardized Govern- 
ment Travel Regulations; that is, the traveler is to bear the additional 
or increased cost for the circuitous or indirect route travel, the Govern- 
ment bearing the cost of what would have been paid had the travel 
been by direct route. 

In the cases herein considered, the saving resulting from the com- 
bining of personal travel with the Government travel was properly 
apportioned between the Government and the travelers, and the 
amount of $14.10 ($7.05 in each case) should be refunded. 

The action of the administrative office in returning the two checks 
in the amount of $7.05 each, submitted by the travelers as refund for 
the overpayments, was erroneous. Said checks should have been for- 
warded here for appropriate disposition, 


(B-15346) 
QUARTERS ALLOWANCE—DEPENDENTS—NAVY ENLISTED MEN 


Navy enlisted men are not entitled to the money allowance for quarters for 
dependents under the act of October 17, 1940, while they are in receipt of a 
money allowance for quarters for themselves under section 11 of the act of 
June 10, 1922, during a period of temporary duty away from ship or station 
for 72 hours or less in a nontravel status, but they are not precluded from 
receiving such money allowance for quarters for dependents while on shore 
patrol duty and furnished quarters procured for them from public funds by 
the person in charge of the patrol. 


Assistant Comptroller General Elliott to the Secretary of the Navy, June 18, 
1941: 


There has been received your letter of May 6, 1941, as follows: 


In the decision of the Assistant Comptrolier General of the United States of 
March 17, 1941, B—-15346, it was held that enlisted men of the Navy are not entitled 
to the money allowance for quarters for dependents under the act of October 17, 
1940 (54 Stat. 1205), for any period during which they are entitled in their own 
right to the money allowance for quarters prescribed in table I of article D—10102, 
Bureau of Navigation Manual. 

Article D-10104, Bureau of Navigation Manual, provides that enlisted men 
absent from their ships or stations on temporary duty, where such absence 
necessitates the procurement of quarters, will be paid a quarters allowance of $1 
per diem. Approval of the Bureau of Navigation is not required for such pay- 
ments unless the period of temporary duty exceeds 72 hours, in which case it is 
considered permanent duty, and pursuant to article D-10101 (4), Bureau of 
Navigation Manual, request must be submitted to the Bureau of Navigation for 
the approval of payment of the quarters allowance as prescribed by table I, article 
D-10102, Bureau of Navigation Manual. 
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It will be noted that the enlisted man’s right to quarters allowance at the rate 
of $1 per diem while on temporary duty lapses after 72 hours. Thereafter his 
right to quarters allowance accrues under the instructions contained in article 
D-10101 (4), Bureau of Navigation Manual, and his right to quarters allowance 
for dependents under the act of October 17, 1940, and Executive Order No. 8688, 
dated February 19, 1941, would ordinarily cease from the date he was paid the 
allowance for quarters for himself as prescribed in article D-—10102, Bureau of 
Navigation Manual. 

In case enlisted men are absent from their ships or stations on shore-patrol 
duty where quarters are not obtainable without charge, article 698-5 (a), U. 8. 
Navy Regulations, provides that the person in charge of the shore patrol may 
obtain lodging accommodations for them at a cost not to exceed $1 per person. 
In such cases the payment is not made direct to the men concerned and they are 
in fact furnished quarters in kind for themselves at Government expense. 

In connection with the foregoing, your decision is requested as to whether 
enlisted men on sea or shore duty, who are furnished lodging while on shore patrol 
or who are paid quarters allowance for periods of temporary duty not to exceed 
72 hours, are also entitled to concurrent payments of money allowance for quarters 
for dependents. 


Paragraph 2 of Executive Order 8688, dated February 19, 1941, 
issued pursuant to the act of October 17, 1940, Public, No. 872, 54 
Stat. 1205, provides: 


Payment. a. Effective as of October 17, 1910, each enlisted man of the first, 
second, or third grade of the Army of the United States, other than Philippine 
Scouts, in the active military service of the United States who is not entitled 
to a money allowance for quarters in a nontravel status under the provisions of 
section 11 of the act of June 10, 1922, 42 Stat. 680 (U. S. C., title 37, sec. 19), and 
who has a dependent as defined above, shall be entitled to receive for any period 
during which public quarters are not provided and available for his dependent, 
the money allowances for quarters prescribed for enlisted men in a nontravel 
status by Executive Order No. 7293 of February 14, 1936, or any amendments 
thereto, issued under section 11 of the said act of June 10, 1922. 


Section 11 of the act of June 10, 1922, 42 Stat. 630, 37 U. S. C. 19, 
provides: 


* * * ‘To each enlisted man not furnished quarters or rations in kind there 
shall be granted, under such regulations as the President may prescribe, an allow- 
ance for quarters and subsistence, the value of which shall depend on the con- 
ditions under which the duty of the man is being performed, and shall not exceed 
$4 per day. These regulations shall be uniform for all the services mentioned in 
the title of this act. * * * 


The Executive regulations issued pursuant to section 11 are incor- 
porated in Bureau of Navigation Manual as articles D-10102 and 
D-10103, the latter containing the table of allowances for men travel- 
ing on duty. The substance of article D-10104 is as stated in para- 
graph 2 of your letter. Article DX10101 of the manual provides: 


(1) Enlisted men on shore duty when quarters or rations in kind are not fur- 
nished at the station to which attached, and enlisted men on sea duty while 
absent from their ships on temporary duty not involving travel are paid allow- 
ances in the absence of quarters and subsistence in accordance with an Executive 
order and modifications thereto based on the act of June 10, 1922. 

. * * 


(4) Except for men absent from their ships or stations on temporary duty, not 
involving travel, as set forth in paragraph D-10104 of this manual, these allow- 
ances will be paid to enlisted men only upon the approval of the Bureau of Navi- 
gation. In submitting requests for the consideration of the Bureau, commanding 
officers will be governed by the fact that existing facilities for quartering and 
messing the personnel at any station must be employed; and if, for the special 
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privilege or benefit of any man, that man is excused from availing himself such 
facilities, such excuse cannot be considered as a good reason for authorizing an 
allowance in his case. 

The general rates in table No. 1, article D-10102, for nontravel 
subsistence and quarters allowances are $1.20 and 75 cents per day, 
respectively, with different rates under special conditions, and in 
article D-10104 (a) and (b) the rates for men absent from their ships 
or stations on temporary duty not involving travel are 70 cents for 
each meal and $1 per diem for quarters. The rates provided in article 
D-10104 apparently govern regardless of location of the ship or station 
and approximate the higher rates under “B. Special” in table No. 1 of 
article D-10102. Payments of quarters allowances to the men con- 
cerned under the conditions of article D-10104 of the manual are, in 
effect, a money allowance for quarters in a nontravel status. 

In decision B~15346, dated March 17, 1941, 20 Comp. Gen. 522, ques- 
tion 4 was as follows: 

Whether, by assimilation, enlisted men of the Navy are entitled to money 
allowance for quarters for dependents for whom public quarters are not provided 
or available for any period during which: 

(a) The man is entitled to quarters allowance in his own right as prescribed 
by table I, article D—10102, Bureau of Navigation Manual, because no quarters 
are furnished for his personal use at the shore station to which he is attached. 

(b) The man, while on sea duty and in receipt of the money allowance for 
quarters for his dependents, becomes entitled to quarters allowance in his own 


right as prescribed by table I. article D-10102, Bureau of Navigation Manual, 
because of absence from his ship on temporary duty not involving travel. 


In answer thereto it was said: 


The Executive order of February 19, 1941, promulgated pursuant to the act of 
October 17, 1940, provides for payment of the money allowance for quarters of 
dependents for whom public quarters are not provided or available when the 
enlisted man is not entitled to a money allowance for quarters while in a non- 
travel status. If entitled to a money allowance for quarters not furnished in 
kind for his personal use while in a nontravel status, the Executive order pre- 
cludes payment of another similar allowance for his dependents and it is imma- 
terial whether the payment thereof is incident to the enlisted man’s status while 
on temporary duty away from his permanent station, not in a travel status, or 
because quarters are not furnished at his permanent station. Since the men 
referred to in question 4 (a) and 4 (b) are entitled to a money allowance for 
quarters for themselves while in a nontravel status, payment of an additional 
allowance for quarters for dependents would not be authorized. These questions 
are necessarily answered in the negative. 


Payment of the quarters allowance of $1 per day during temporary 
duty of 72 hours or less represents a money allowance for quarters in 
a nontravel status under the provisions of section 11 and paragraph 
2 of the Executive order, supra, and payment of an additional allow- 
ance for quarters for dependents would not be authorized. 

Under article 698, Navy Regulations, 1920, enlisted men on shore 
patrol duty, where it is impracticable for them to return to their 
regular station for lodging and lodging is not obtainable without 
charge, are not paid a commutation in lieu thereof, but, under orders 
of the commanding officer, there are advanced to the officer or petty 
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officer in charge of the patrol funds for obtaining lodging for the en- 
listed personnel forming the patrol at a cost not to exceed $1 per 
person. Receipts are obtained by the officer or petty officer in charge 
of the patrol for lodging and other expenses, and— 


* * * Immediately after returning from patrol duty, the person who re- 
ceived the advance shall prepare a sundry expense account (S. & A. Form 326) 
showing thereon the amounts spent for the patrol for lodging, meals, and mis- 
cellaneous expenditures separately and present the account to the disbursing 
officer with any unexpended cash and all receipts obtained. The disbursing offi- 
cer will audit the expenditures claimed and forward the sundry expense account 
to the commanding officer for approval. If, in the opinion of the disbursing 
officer, adequate receipts have not been furnished or expenditures made that are 
not deemed allowable he shall submit his opinion in writing to the commanding 
officer with the expense account. The commanding officer will review the dis- 
puted items and either require the person who received the advance to make 
refund of the amount involved, or direct the supply officer in writing to allow 
them in accordance with the provisions of article 1718, Navy Regulations (article 
698-5 (a)). 


It appears to be clear that enlisted men of shore patrols for whom 
lodging is secured by the officer in charge are not paid a quarters 
allowance under the provisions of section 11 of the act of June 10,° 
1922, as contemplated by paragraph 2 of the Executive order referred 
to, and during such period they would not be precluded from receiv- 
ing the money allowance for quarters for their dependents, other 
requisite conditions being met. 


(B-16444) 


PUBLIC HEALTH SERVICE OFFICERS—EXTENT OF ASSIMILATION 
WITH ARMY OFFICERS 


Statutes assimilating the pay and allowances of one service with those of 
another carry with them the restrictions and limitations directly applicable 
to the pay, etc., of the latter service. 

The act of April 9, 1930, assimilating Public Health Service officers with Army 
Medical Corps officers, did not subject the former to rules of military 
discipline and status, so that, unless detailed to the Army, a Public Health 
Service officer is not precluded by the prohibition in section 1222, Revised 
Statutes, against an Army officer accepting a civilian office, from accepting, 
and taking the oath of office under, an appointment by the President 
without compensation as a member of the Interstate Commission on the 
Potomac River Basin. 11 Comp. Gen. 356, distinguished. 


Comptroller General Warren to the Federal Security Administrator, June 14, 
1941: 


There has been considered your letter of April 26, 1941, as follows: 


Your decision is requested as to whether Senior Sanitary Engineer Ralph 
E, Tarbett, a commissioned officer of the Public Health Service, may accept 
an appointment, which has been made by the President of the United States, 
to serve as a member of the Interstate Commission on the Potomac River 
Basin, without invalidating his commission in the Public Health Service or 
his right to receive compensation under said commission. Since the Office 
of the Director of Personnel of the Department of State has requested that 
Mr. Tarbett execute Standard Form No. 8, oath of office, prescribed by section 
1757 of the Revised Statutes, your decision also is requested as to whether 
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Mr. Tarbett may take such oath without invalidating his commission or his 
right to receive compensation thereunder, or whether he may accept the appoint- 
ment without taking the oath. 

These questions arise by virtue of the opinion of the Attorney General that 
the statutory prohibition against Army officers on the active list holding civil 
office extends to State as well as to Federal offices, 13 O. A. G. 310 (1870); and 
the decision of your office that under the law establishing the same pay and 
allowances for commissioned officers of the regular corps of the Public Health 
Service as are authorized for officers of the Medical Corps of the Army, a 
commissioned officer of the Public Health Service was not entitled to pay 
while serving as a health officer of a State, 11 Comp. Gen. 356 (1932); and 
by virtue of the fact that the Interstate Commission on the Potomac River 
Basin does not appear to be strictly a State nor a Federal establishment. 

The Commission is established by an interstate compact which was consented 
to by Congress in Public Resolution Number 93, 76th Congress, approved July 
11, 1940, a copy of which is enclosed. As set forth in that Public Resolution, 
the State of Maryland, the Commonwealth of Virginia, and the Board of 
Commissioners of the District of Columbia have approved the compact. I 
am informed that, subsequent to the date of the public resolution, the State 
of West Virginia also approved it, and that the remaining signatory body, the 
Commonwealth of Pennsylvania, now has it under consideration. 

The Commission is to be composed of three members from each signatory body 
and three members appointed by the President of the United States. It is stated 
in the compact that the commissioners, other than those appointed by the Presi- 
dent, shall be chosen in a manner and for the terms provided by the law of the 
signatory body from which they are appointed and shall serve without compensa- 
tion from the Commission. No provision is made regarding the term or the com- 
pensation of members appointed by the President. Neither is any provision made 
regarding the taking of oaths of office. 

The monies necessary to finance the Commission are to be provided through 
appropriations from the signatory bodies and the United States in the manner 
prescribed by the respective laws of each, with a proviso that the total of such 
sums from the signatory bodies shall not exceed $30,000 a year. 

The functions of the Commission appear to be essentially of a fact-finding and 
recommending nature in the field of stream pollution generally, and with specific 
reference to the area drained by the Potomac River and its tributaries. The field 
obviously is one in which the Public Health Service is interested by virtue of the 
provisions of the United States Code, title 42, section 7, which authorize the 
Service to study and investigate sanitation and sewage, and the pollution either 
directly or indirectly of the navigable streams and lakes of the United States. 
Indeed, the work of the Commission and of the Public Health Service is so closely 
allied that if an officer of the Public Health Service were not to be a member of 
the Commission, it would be necessary to assign Public Health Service personnel 
to work and cooperate with the Commission as a part of the regular duties of 
such personnel. 

In the case of Mr. Tarbett, it is anticipated that membership on the Commission 
would require only part of his time. Moreover, his work as a member would in 
large measure be substantially the same as his regular duties in the Public Health 
Service. May I say, therefore, that it is hoped that Mr. Tarbett may be permitted 
to serve as a member of the Commission and continue to draw his salary as a 
commissioned officer of the Public Health Service. 


The public resolution of July 11, 1940, 54 Stat. 748, after reciting in 
its preamble the terms of the projected compact to establish an Inter- 
state Commission on the Potomac River Basin, provides: 


Now, therefore, be it Resolved by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the consent of Congress 
is hereby given to the States of Maryland and West Virginia and the Common- 
wealths of Virginia and Pennsylvania and the District of Columbia to enter into 
the compact hereinbefore recited, and to each and every part and article thereof: 
Provided, That nothing contained in such compact shall be construed as impairing 
or in any manner affecting any right or jurisdiction of the United States in and 
over the region which forms the subject of this compact. 

Sexo. 2. The right to alter, amend, or repeal this joint resolution is hereby 
expressly reserved. 





DECISIONS OF THE COMPTROLLER GENERAL 887 


Article I of the compact makes the following provision for the 
appointment of the commissioners : 


The Interstate Commission on the Potomac River Basin shall consist of three 
members from each signatory body and three members appointed by the President 
of the United States. Said commissioners, other than those appointed by the 
President, shall be chosen in a manner and for the terms provided by law of the 
signatory body from which they are appointed and shall serve without compensa- 
tion from the Commission, but shall be paid by the Commission their actual 
expenses incurred and incident to the performance of their duties. 

Your doubt in the matter of the designation of a commissioned officer 
of the Public Health Service as a member of the Interstate Commission 
arises from the possible application of section 1222 of the Revised 
Statutes (10 U. S. C. 576), which was considered in the decision of the 
former Comptroller General, and in the opinion of former Attorney 
General Akerman, cited in your letter. The statute reads: 

No officer of the Army on the active list shall hold any civil office, whether by 
election or appointment, and every such officer who accepts or exercises the func- 
tions of a civil office shall thereby cease to be an officer of the Army, and his 
commission shall be thereby vacated. 

The decision appearing in 11 Comp. Gen. 356, quoted section 9 of the 
act of April 9, 1930, 46 Stat. 151 (42 U. S. C. 37), reading— 

Hereafter commissioned officers of the regular corps of the Public Health 
Service, after examination under regulations approved by the President, shall be 
promoted according to the same length of service and shall receive the same pay 
and allowances as are now. or may hereafter be authorized for officers of cor- 
responding grades of the Medical Corps of the Army, * * * 
as well as an earlier statute which, in general, assimilates the leave 
privileges of the Public Health Service officers to those of Army 
officers—who are limited by law to “half pay” during periods of ex- 
tended leave. Since an Army officer could not receive even the “half 
pay” so provided if his leave were for the purpose of accepting a 
civil office (section 1222, Revised Statutes, supra) it was held that.a 
Public Health Service officer likewise was not entitled to “half pay” 
as on leave of absence for a like purpose. No such question arises 
here, since the present case involves not a question of pay during a 
period of leave of absence, but of the right to pay for the performance 
of a duty regularly assigned to the officer as a definite Public Health 
Service function and a part of the services to be expected of the officer 
under his active commissioned status. The former decision as to pay 
while in leave status was in accord with the rule that statutes assim- 
ilating the pay and allowances of one service with those of another 
carry with them the restrictions and limitations directly applicable 
to the pay, etc., of the latter service. See 12 Comp. Gen. 653; 1 id. 454, 
and the decisions there cited. 

Over the course of many years the statutes—many of which are 
collected in 42 U. S. C., chapters 1, 2, and 3A—have enjoined upon 
the Public Health Service and its predecessor agencies a broad meas- 
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ure of joint and cooperative effort with other Federal agencies and 
with the various States in the investigation and enforcement of mat- 
ters pertaining to public health, Peculiarly apposite here is section 7, 
title 42, U. S. Code. See, also, 2 Comp. Gen. 634; 19 id. 237, 246. In 
the light of that policy it may appear that the act of 1930, supra, 
was not intended to be applied literally if such application would 
impede the proper performance of those functions. Cf. 19 Comp. 
Gen. 826. 

That, as a matter of administration, such performance may require 
the actual acceptance of a State or local office by an officer of the Public 
Health Service has been determined by Executive Order, No. 5700, of 
August 31, 1931, which reads as follows: 


Executive Order, No. 9, of January 17, 1873, is hereby amended so as to permit 
officers of the Public Health Service, upon recommendation of the Surgeon General 
of the Public Health Service and the approval of the Secretary of the Treasury, to 
hold office in State, Territorial, or local health organizations, in order to cooperate 
with and aid State, Territorial, or local health departments; and to permit State, 
Territorial, or local health officials or employees, unless prohibited by law, to 
hold office in the Public Health Service when the Surgeon General and the Secre- 
tary of the Treasury deem such employment necessary to secure a more efficient 
administration of the duties imposed upon the Public Health Service. 

By its terms, section 1222, Revised Statutes, is a restriction upon 
officers of the Army on the active list, and its consequence is to enact 
the penalty of forfeiture of commission for the accepting of a civil 
office by an Army officer. The section appeared originally in H. R. 987 
of the Forty-first Congress, second session, and was inserted, according 
to the explanation appearing in 91 Congressional Globe 1852, in the 
view that itis “* * * inconsistent with our system of government 
to appoint military officers to civil positions.” That bill was incor- 
porated in the Army Appropriation Act for 1871, and became section 
18 of the act of July 15, 1870, 16 Stat. 319. The cited opinion of the 
Attorney General (13 Ops. 310) was rendered shortly thereafter, on 
August 10, 1870, and that contemporary opinion is significant that the 
Congressional purpose was “to disencumber Army officers of every 
species of official duty not belonging to their military profes- 
sion * * *.” Toa similar effect, see 25 Comp. Dec. 666; 1 Comp. 
Gen, 499, 501; 29 Op. Atty. Gen. 298; 35 id. 187. In other words, that 
section was a statutory expression of the incompatibility inherent in 
the holding of a civil office—State or Federal—by an Army officer on 
the active list. Cf. Badeau v. United States, 130 U. S. 439, and 18 
Cump. Gen. 213. 

It is clear that prior to the enactment of the 1930 statute quoted 
above, it had not been considered that the Public Health Service 
was a part of the military force, or that its commissioned officers were 
amenable to military law. As it was stated in 3 Comp. Gen. 16, “the 
Public Health Service is not a part of the military forces of the 
Nation, but is a part of the civil government. 27 Comp. Dec. 153; 
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24 id. 98.” Notwithstanding that certain forms of military organiza- 
tion have been adopted by the Public Health Service, and that “boards 
of investigation” are convened for the enforcement of discipline— 
but without power to inflict corporal punishment, fines, imprisonment 
or forfeitures (Regulations of 1931, paragraphs 316-389)—the only 
extent to which the officers of the Service were subjected to the rules 
governing the Army would seem to have been indicated by the Joint 
Resolution of July 9, 1917, 40 Stat. 242 (42 U.S. C. 20), which reads. 


That when officers of the United States Public Health Service are serving 
on Coast Guard vessels in time of war, or are detailed in time of war for duty 
with the Army or Navy in accordance with law, they shall be entitled to pen- 
sions for themselves and widows and children, if any, as are now provided for 
officers of corresponding grade and length of service of the Coast Guard, Army 
or Navy, as the case may be, and shall be subject to the laws prescribed for 
the government of the service to which they are respectively detailed. 

Thus, the question is whether the words of assimilation in the 1930 
statute, “shall receive the same pay and allowances,” were intended 
to alter the civilian status of the officers of the Public Health Service, 
and to subject them to such rules of military discipline as might, 
in the Army, ultimately affect the accrual of Army pay and allow- 
ances. For purposes intimately connected with such payments—as 
the requirements as to service needed for promotion, mileage and 
subsistence for travel, leaves of absence, and the like—the Army Regu- 
lations properly govern, in view of the language quoted. 12 Comp. 
Gen. 653; 11 id. 356; A-42919, August 17, 1932; A-32607, August 4, 
1930; and A-90625, January 24, 1938. However, as to matters of 
discipline and status, the legislative history of the statute would indi- 
cate otherwise. H. R. 8807, which became the act of April 9, 1930, 
was a repetition in substance of H. R. 11026 of the previous (seven- 
tieth) Congress, which had received a Presidential veto, one of the 
grounds for which was stated as follows: 

* * * there should be eliminated from the legislation any provision which 
gives a military status to officers or employees of the service engaged in scientific 
pursuits, 

The committee reports on the new bill (House Report 542, Senate 
Report 101, 71st Congress) emphasize that— 

This phase of the measure has been corrected and we believe that all militarism 
has been eliminated from this bill. 

No contrary suggestion appears and, in view of that background, it 
may be concluded that the act of April 9, 1930, did not contemplate 
the adoption for the Public Health Service of the diverse statutes and 
regulations governing officers of the Army in their purely military 
status, other than to the limited extent above indicated. 

In the specific matter of Senior Sanitary Engineer Tarbett, you 
are advised that his acceptance of an appointment without compensa- 
tion as a member of the Interstate Commission on the Potomac River 

405635"—41——-58 
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Basin will not invalidate his Public Health Service commission or his 
right to pay thereunder. There should not, however, be overlooked the 
effect of the joint resolution of July 9, 1917, supra, and the similar pro- 
vision in the act of July 1, 1902, 32 Stat. 713, 42 U.S. C. 8, and Execu- 
tive Order No. 2571 of April 3, 1917. In the event of Mr. Tarbett’s 
detail to the Army as there described, he would then become subject 
to the military laws, and to retain his status it would be incumbent 
upon him forthwith to resign his membership on the Interstate Com- 
mission. 

Whether the requirement of section 1757, Revised Statutes, that of- 
ficers of the United States shall take an oath of office has any applica- 
tion here is not primarily for this office to decide. However, it may 
be suggested that the public resolution of July 11, 1940, supra, does not 
provide or even indicate that any of the commissioners are to hold 
Federal offices. It is axiomatic that an office must be created by law 
(4 Comp. Dec. 92; id. 696), and neither the fact that the several States 
signing the compact have joined in requesting the President to select 
three members of their Commission, nor that Congress, pursuant to 
article 1, section 10, of the Constitution, has indicated its formal con- 
sent to the action which the States have taken, would seem to have 
any effect to create an office for which the statutes do not provide. 
That the omission was not an unintended oversight is indicated by 
Public Law No. 739, approved the same day—July 11, 1940, 54 Stat. 
752, giving congressional consent to the Ohio River Valley Sanitation 
Compact. Therein a separate provision was added to the statute— 
not to the compact—for commissioners “to represent the United 
States,” and to be appointed by the President. However, if similar 
provision should be made for Mr. Tarbett’s commissionership, no 
change in his status as an officer of the Public Health Service would 
appear to result from his execution of the usual oath of office for the 
other position. 


(B-16920) 
CONTRACTS—EIGHT-HOUR LAW—EFFECT OF OMISSION 


The eight-hour law of 1912 is a mandatory direction to Government agents to 
include the prescribed provisions in certain Government contracts and is not 
directed primarily at contractors with the Government, so that, where a 
contract does not contain its provisions, the act does not of itself become 
binding upon the contractor. 

Although a contractor is not subject to the eight-hour law of 1912 when its pro- 
visions are not included in the contract, it is within administrative authority 
or discretion, in a proper case, to rescind or avoid the contract unless the 
contractor subsequently agrees to such inclusion, and it is within the 
authority and discretion of the General Accounting Office to allow or refuse 
to allow credit in the accounts of disbursing officers for payments made under 
such contracts not including such provisions, depending upon the circum- 
stances and the character of the contract involved in the particular case. 





DECISIONS OF THE COMPTROLLER GENERAL 891 


Where a discretion as to the applicability of statutory provisions to a particular 
contract has been conferred upon a Government officer and a contract is 
made in which that discretion has been exercised, the validity of the contract 
is not dependent upon the degree of wisdom or skill with which the discretion 
may have been exercised. 

While as a general proposition a contracting officer exceeds his authority in 
failing to include in a contract to which applicable the provisions of the 
eight-hour law of 1912, where he has determined, in the proper exercise of 
the discretion conferred by that law, that a particular contract falls within 
one of the excepted classes, the contract need not be modified to include such 
provisions, and payments made thereunder will not be questioned by this 
office by reason of the failure to include in the contract the requirements of 
that law. 

Where a contractor subsequently agrees to the inclusion of the provisions of the 
eight-hour law of 1912 in a contract which should have but did not contain 
those provisions, the contract amendment may be by a change order assented 
to by the contractor, 


Comptroller General Warren to the Secretary of War, June 14, 1941: 
I have your letter of May 9, 1941, as follows: 


There is transmitted herewith copy of contract No. W6708-qm-—98 with Tucker 
McClure & Thompson-Markham Company, dated May 7, 1940, together with 
change orders A, B, C, and D. Contract was executed on behalf of the Govern- 
ment by the constructing quartermaster, Panama Canal Department. 

The contract is for the furnishing of crushed rock. The contractor is to obtain 
the rock from Government-owned quarries, crush same to various specifications, 
and deliver to loading bins to be picked up by the constructing quartermaster. 
The contract further provides for the construction of a crusher plant built in 
accordance with specifications. The cost of this plant is to be figured in the unit 
price of the crushed rock. The plant is to revert to and become the property of 
the United States at the termination of the contract. 

When originally executed by the parties thereto, there was omitted from the 
contract any reference to the provisions of the eight-hour law although the pro- 
visions of the Walsh-Healey Public Contracts Act were included. When examined 
in this office the deficiency was noted and the contracting officer was advised 
that the stipulations of the eight-hour law were for application and were to be 
contained in the contract. Thereupon change orders B, C, and D were issued, 
incorporating a statement pursuant to the eight-hour law and the changes made 
by the act of June 28, 1940, and the act of September 9, 1940. 

The contractors have advised that they cannot operate under the terms of the 
changed orders unless additional compensation is paid. They place reliance upon 
the fact that the contract was signed as a supply contract and that the provisions 
of the eight-hour law were not contained therein. The contention of the contractor 
as to the execution of the contract on a supply form is patently untenable, as 
the contract, while one for services, was properly executed on standard form 32. 

The following questions are presented for your opinion: 

(1) Inasmuch as the act provides that “every contract hereafter made to 
which the United States * * * isa party, * * * shall contain a provi- 
sion that no laborer or mechanic doing any part of the work contemplated by 
the contract * * *,” what is the legal effect of the omission of such provision 
from the contract? 

(2) Assuming that it is held that such provision is required to be inserted 
in the contract even after execution, may such insertion properly be made by 
change order? 

(3) May the contractor be held to compliance with the provisions of the 
contract as modified by change orders B, C, and D without the payment to him 
of additional compensation? 

It is requested that the attached enclosures be returned with your opinion. 


The eight-hour law referred to in your letter is the act of June 19, 
1912, 37 Stat. 137, which, insofar as here pertinent, provides as 
follows: 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That every contract hereafter made 
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to which the United States, any Territory, or the District of Columbia is a party, 
and every such contract made for or on behalf of the United States, or any 
Territory, or said District, which may require or involve the employment of 
laborers or mechanics shall contain a provision that no laborer or mechanic 
doing any part of the work contemplated by the contract, in the employ of the 
contractor or any subcontractor contracting for any part of said work contem- 
plated, shall be required or permitted to work more than eight hours in any 
one calendar day upon such work; and every such contract shall stipulate a 
penalty for each violation of such provision in such contract of five dollars for 
each laborer or mechanic for every calendar day in which he shall be required 
or permitted to labor more than eight hours upon said work; and any officer 
or person designated as inspector of the work to be performed under any such 
contract, or to aid in enforcing the fulfillment thereof, shall, upon observation 
or investigation, forthwith report to the proper officer of the United States, or of 
any Territory, or of the District of Columbia, all violations of the provisions of 
this act directed to be made in every such contract, together with the name of 
each laborer or mechanic who has been required or permitted to labor in viola- 
tion of such stipulation and the day of such violation, and the amount of the 
penalties imposed according to the stipulation in any such contract shall be 
directed to be withheld for the use and benefit of the United States, the District 
of Columbia, or the Territory contracting by the officer or person whose duty 
it shall be to approve the payment of the moneys due under such contract, 
whether the violation of the provisions of such contract is by the contractor or 
any subcontractor. * * * 

Sec. 2. That nothing in this act shall apply to contracts for transportation 
by land or water, or for the transmission of intelligence, or for the purchase of 
supplies by the Government, whether manufactured to conform to particular 
specifications or not, or for such materials or articles as may usually be bought 
in open market, except armor and armor plate, whether made to conform to 
particular specifications or not, or to the construction or repair of levees or 
revetments necessary for protection against floods or overflows on the navigable 
waters of the United States: * * *. [Italics supplied.] 


The scope of said act in its application to contracts of various kinds 
has been the subject of numerous decisions of this office and need not 
be reconsidered here. See generally, 17 Comp. Gen. 937; 18 id. 337; 
id. 585; id. 646; id. 672; and 19 id. 267. 

As stated in your letter the contract here involved requires the con- 
tractor to obtain rock from Government-owned quarries; crush it to 
various specifications; deliver same to loading bins; and, in connection 
therewith, construct crusher plants in accordance with specifications, 
which plants are to become the property of the Government upon 
completion of the contract. Payments to the contractor are based on 
unit prices per cubic yard for crushed rock furnished. The require- 
ments of the eight-hour law, supra, were not made a part of the con- 
tract and your first question, therefore, is as to the legal effect of 
such omission. 

The eight-hour law of June 19, 1912, is a mandatory direction to 
the officers and agents of the Government to include in certain con- 
tracts a provision prohibiting the employment of laborers and 
mechanics in excess of eight hours in any one calendar day and pro- 
viding that every such contract shall stipulate a penalty for violation 
of each such provision, etc. Consolidated Eng. Co. v. United States, 
35 Fed. Supp. 980. The act is directed primarily at Government offi- 
cers and not at contractors with the Government. The word “stipu- 
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late” has been defined as meaning to make an agreement; to contract 
with respect to; to settle terms; to bargain; to agree upon, etc. Lwm- 
ber Company v. Hubbert, 112 F. 718, 724; Webster’s New International 
Dictionary. It would hardly appear, therefore, that there could be a 
“stipulation” in a contract without a legal agreement thereto by the 
contractor. 

It is to be noted that the penalty specified in the said act is for 
violation of “such provision in such contract.” It appears clear, 
therefore, that the prescribed penalty, to which a contractor had not 
agreed, could not be summarily imposed when no such provision was 
contained in the contract or otherwise agreed to by the contractor. 
The requirement that the provision and stipulation be made a part of 
the contract no doubt was for the purpose of obtaining the con- 
tractor’s assent thereto and thus enable the Government to enforce 
the provisions more readily and, in the event of violation thereof, to 
enable the Government summarily to withhold the amount of the 
penalty from the contract price, as a matter of contractual right, 
without a violation of the due process clause of the Federal Constitu- 
tion and without the necessity for judicial proceedings. In this con- 
nection it is to be noted that section 2 of the act excepts from its 
provisions certain classes of contracts. It is hardly to be conceived, 
therefore, that the act is automatically binding upon a contractor 
under a contract which does not contain its provisions and which 
both the contracting officer and the contractor reasonably considered 
to be within one of the excepted classes. 

As indicating that the statute is to be construed as being directed 
at Government officers and agents, and not at contractors, see 25 Op. 
Atty. Gen. 441, wherein it is stated (p. 444) : 

* * * Congress may, if it chooses, fix the hours of labor on the work .of 
the United States wherever it is conducted and make the law binding on the 
officers of the United States and, through the agency of a contract, upon con- 
tractors with the United States. * * 

Also, see 34 Op. Atty. Gen. 257. And, in Perkins v. Lukens Steel 
Co., 310 U. S. 118, 127, the Supreme Court stated in connection with 
the Public Contracts Act, 49 Stat. 2036, which contains language with 
respect to contracts essentially similar to that here considered, that: 

* * * Acting through its agents as it must of necessity, the Government 
may for the purpose of keeping its own house in order lay down guide posts 
by which its agents are to proceed in the procurement of supplies, and which 


create duties to the Government alone. It has done so in the Public Contracts 
Act. * * * it is a self-imposed restraint for violation of which the Govern- 
ment—but not private litigants—can complain. * 

* * In this legislation Congress did no more than instruct its agents 
ie were selected and granted final authority to fix the terms and conditions 
under which the Government will permit goods to be sold to it. * * 


In view of the above and since the contract here involved did not 
include the provision specified in the eight-hour law nor the stipula- 
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tion as to the penalty—and it does not appear the contractor other- 
wise has agreed thereto—it must be held that the contractor, not hav- 
ing agreed thereto, is not subject to the penalty specified in the eight- 
hour law in the event it employs its laborers and mechanics in excess 
of 8 hours per day without paying time and one-half for overtime 
as provided in section 303 of the act of September 9, 1940, Public, 
No. 781, 54 Stat. 884. 

But the failure to include in contracts the requirements of the said 
eight-hour law is not limited in its effect to the mere question of 
whether the contractor may work its laborers and mechanics in excess 
of 8 hours per day without being subject to the penalty specified in 
the said act. As stated above, the act is a mandatory direction to 
Government agents to include the prescribed provision and stipula- 
tion in certain Government contracts. It limits the authority of 
Government officers by prescribing the conditions under which such 
contracts shall be made. It has been held that where a statute pre- 
scribes how contracts shall be made, it in legal effect prohibits all 
contracts made otherwise and that no recovery can be had on a con- 
tract prohibited by law. Lender's case, 7 Ct. Cls. 530; Barnes et al 
v. District of Columbia, 22 Ct. Cls. 366. It may be said, therefore, 
that as a general proposition a contracting officer exceeds his author- 
ity in failing to include in a contract to which applicable the pro- 
visions of the eight-hour law of 1912. And it is a familiar rule that 
the unauthorized acts of the Government agents can not estop the 
Government from insisting upon their invalidity. Filor v. United 
States, 9 Wall. 45. In South Boston Iron Co. v. United States, 118 
U. S. 37, it was held that the United States was not bound under a 
contract not reduced to writing as required by section 3744, Revised 
Statutes. Also, see Clark v. United States, 95 U.S. 539, wherein such 
rule was applied, although the court did allow recovery on a guantum 
valebat to the extent of the performance. In United States v. New 
York and Porto Rico 8S. 8. Co., 239 U. S.'88, the court stated that 
the duty of having a contract reduced to writing pursuant to section 
3744, Revised Statutes, was imposed upon the officers of the Govern- 
ment—not upon the contractor—and that a contract not complying 
with the statute could not be enforced against the Government. Also, 
it has been held that section 3709, Revised Statutes, requiring con- 
tracts to be awarded after advertising, is mandatory and that a con- 
tract in violation thereof is void. Schneider v. United States, 19 Ct. 
Cls. 547. And in Consolidated Supply Company v. United States, 59 
Ct. Cls. 197, a contractor was refused a judgment for the value of 
printing work ordered by the Government, in violation of law, the 
court stating that : 


* * * Where a statute in express language circumscribes the authority and 
power of an officer of the Government and expressly directs the manner of secur- 
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ing supplies of the character here furnished, we are not, in the absence of some 
precedent to that effect, authorized in holding the United States liable for a 
contract made in direct opposition to existing law. 

And in Alliance Construction Company v. United States, 79 Ct. Cls. 
730, with respect to the act of March 3, 1931, 46 Stat. 1494, which re- 
quired that “every contract * * * shall contain a provision” with 
respect to the rates of wages to be paid laborers and mechanics, it was 
stated that : 

Whatever else may be said, it is undoubtedly the law that the contract in suit 
would have been one which the contracting officer was without authority to make 
if he had failed to insert the provisions of the act of March 3,1931. * * * 

In view of the foregoing it clearly is within the authority of this 
office, in a proper case, in the exercise of the duties imposed upon it by 
law, to refuse to allow credit in the accounts of disbursing officers for 
payments made under contracts executed in violation of the eight-hour 
law of 1912. And it would seem to be within administrative authority 
or discretion, in a proper case, to rescind or avoid a contract entered 
into contrary to the provisions of the said law unless the contractor 
subsequently will agree to inclusion of such provisions in the contract 
as required by law, in which event it would be proper to amend the 
contract by a change order assented to by the contractor. But the 
action to be taken in a particular case, either by this office or by an 
administrative office, would seem to be for determination in the light 
of the facts and circumstances and the character of the contract in- 
volved in the particular case. On that basis this office has at times 
allowed credit in disbursing officers’ accounts for payments made under 
contracts which did not but which should have included the require- 
ments of the said eight-hour law. See 17 Comp. Gen. 937, and 18 id. 
646. 

While it is the view of this office that the subject contract should 
have included the requirements of the eight-hour law of 1912, the 
nature of the contract and the facts and circumstances in connection 
with its execution are not such that this office is required to object 
to the omission of the requirements of said law therefrom. The con- 
tract contains no specific provision limiting the hours which laborers 
and mechanics may be employed on the work, it contains no refer- 
ence to the eight-hour law of 1912, and it authorizes the contractor 
to work his plant more than 8 hours per day, implying, at least, 
that laborers and mechanics also might be employed more than 8 
hours per day. It is to be observed, too, that section 2 of the said 
act excepts several classes of contracts from the provisions of the 
act and necessarily, in awarding contracts, a certain amount of dis- 
cretion must be exercised in the way of determining whether a par- 
ticular contract falls within the exceptions. It has been held that 
where a discretion of this kind has been conferred upon an officer 
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and a contract is made in which that discretion has been exercised 
that the validity of the contract cannot be made to depend on the 
degree of wisdom or skill which may have accompanied its exercise. 
United States vy. Speed, 8 Wall. 77. The record contains nothing to 
indicate that the omission of the requirements of the eight-hour law 
from the subject contract was merely an oversight or was for the 
purpose of contravening the law; and in the absence of such a show- 
ing it is to be presumed that the contracting officer was acting in 
accordance with law and considered, in the necessary exercise of his 
discretion, that the contract fell within one of the classes of excep- 
tions and was not subject to the provisions of the law. Such pre- 
sumption is supported by the fact that, in an obvious attempt to 
comply with statutory requirements, the contracting officer originally 
included in the specifications a requirement that the successful bid- 
der comply with the Walsh-Healey Act, 49 Stat. 2036, which relates 
to contracts “for the manufacture or furnishing of materials, sup- 
plies, articles, and equipment.” Such requirement subsequently was 
removed from the specifications, but solely on the basis of a ruling 
by the Department of Labor that the Walsh-Healey Act did not 
apply to work in the Canal Zone and not by reason of a different de- 
termination by the contracting officer as to the nature of the contract 
and the statutory provisions applicable thereto. 


Under the circumstances credit for payments made or to be made 
under the subject contract will not be disallowed by this office by 
reason of the failure to include in the contract the requirements of 
the eight-hour law of 1912. Consequently, there would appear to 
be no necessity for a modification of the contract in that respect. 

The enclosures forwarded with your letter are returned herewith 
as requested. 


(B-16775) 
ALIENS—PAY AS SELECTIVE TRAINEES 


Since section 3 (a) of the Selective Training and Service Act of 1940, specifying 
the persons liable for training and service under the Act, does not contemplate 
the induction of an alien who has not declared his intention to become a 
citizen of the United States, such an alien who is erroneously inducted is not 
excepted from the prohibition in the Military Appropriation Act, 1941, against 
payments of pay to aliens. 20 Comp. Gen. 588, distinguished. 

Since the wording “alien * * * who has declared his intention to become such 
a citizen,” as used in section 3 (a) of the Selective Training and Service Act 
of 1940, specifying the persons liable for training and service under the act, 
must be held to have reference to the formal declaration of intention contem- 
plated by the naturalization laws, an alien who had merely “applied” for his 
first papers prior to induction was not excepted from the prohibition in the 
Military Appropriation Act, 1941, against payments of pay to aliens, until 
he became a formal! declarant. 
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Assistant Comptroller General Elliott to E. E. Feind, Special Disbursing Agent, 
June 16, 1941: 


There has been considered your request dated April 16, 1941, for 
decision as to whether you are authorized to make payment on a voucher 
transmitted therewith in favor of William H. MacLean, private, Com- 
pany C, Seven Hundred and Second Military Police Battalion (Z/I) 
(Selective Training and Service), covering pay for the period January 
22, 1941, to March 26, 1941. 

The record discloses that MacLean is an alien; that he was inducted 
into the military service on January 22, 1941, and that on such date he 
had not declared his intention to become a citizen of the United States. 
Submitted with the voucher is a statement signed by First Lieutenant 
William Eveland, Personnel Adjutant, as follows: 


Private William Harry Maclean, 36101153, Company C, 702d Military Police 
Battalion (Z/1), was erroneously inducted into the Military Service at Detroit, 
Michigan, on January 22, 1941. 

At time of induction Private MacLean was questioned regarding his citizenship 
and states that he informed the board that he had “applied” for his first papers on 
July 5, 1940, to Federal Court, Detroit, Michigan, and that he was then collecting 
necessary documentary evidence to support his application for his first papers. 
This apparently was misconstrued by the induction board, due to the language in 
section 3 (a) Public, No. 783, 76th Congress, since he had “declared” his intention 
to become a citizen even though his application had not legally been accepted as 
required by law. Form 221 indicates he is a citizen of the United States. 

Private MacLean’s application for first papers was accepted in Circuit Court 
of Chippewa Co., Michigan, on March 27, 1941, and he was issued his first papers 
on that date. 


Section 3 (a) of the Selective Training and Service Act of 1940, 
approved September 16, 1940, 54 Stat. 885, provides: 


Except as otherwise provided in this act, every male citizen of the United 
States, and every male alien residing in the United States who has declared 
his intention to become such a citizen, between the ages of twenty-one and thirty- 
six at the time fixed for his registration, shall be liable for training and service 
in the land or naval forces of the United States. * * 


Funds for pay of trainees inducted under the above provision were 
appropriated by the Third Supplemental National Defense Appro- 
priation Act, 1941 (act of October 8, 1940), 54 Stat. 966, under “Pay 
of the Army.” Such act provides as follows: 


For additional amounts for appropriations for the Military Establishment, 
fiscal year 1941, to be supplemental to, and merged with, the appropriations under 
the same heads in the Military Appropriation Act, 1941, including the objects and 
subject to the limitations and conditions specified therein except as otherwise 
provided herein, and for all purposes necessary to carry into effect the provisions 
of the Act of August 27, 1940 (Public Resolution Numbered 96, Seventy-sixth 
Congress), authorizing the President to order members and units of reserve 
components into active military service, and of the Selective Training and Service 
Act of 1940 (Public, Numbered 783, Seventy-sixth Congress), as follows: 

* . 


~ - ” + * 
PAY OF THE ARMY 


For pay of the Army, including not more than eight hundred thousand selec- 
tive trainees under the provisions of the Selective Training and Service Act of 
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1940, and including not to exceed $345,000 for the employment of civilian clerks 
at military headquarters, $280,174,562: * 

The Military Appropriation Act, 1941, approved June 13, 1940, 
54 Stat. 355, to which reference is made in the above appropriation 
act, contains the following proviso: 

* * * That no part of this or any other appropriation contained in this 
act shall be available for the pay of any person, civil or military, not a citizen 
of the United States, unless in the employ of the Government or in a pay status 
on July 1, 1987, under appropriations for the War Department, nor for the pay 
of any such person beyond the period of enlistment or termination of employ- 
ment, but nothing herein shall be construed as applying to instructors of 
foreign languages at the Military Academy, or to Filipinos in the Army Transport 
Service, or to persons employed outside of the continental limits of the United 
States except enlisted men of the Regular Army, other than Philippine Scouts, 
upon expiration of enlistment, and this provision shall be subject to the provi- 


sions of the act entitled “An act for the protection of certain enlisted men of 
the Army,” approved August 19,1937: * * * 


In decision of April 1, 1941, B-15663, 20 Comp. Gen. 588, it was 
held that funds appropriated by the Third Supplemental National 
Defense Appropriation Act, 1941, supra, for trainees under the Se- 
lective Training and Service Act were legally available for the pay- 
ment of pay and allowances to alien declarants residing in the United 
States who have been inducted into the military service under such 
act. However, in view of the provisions of section 3 (a) of the 
Selective Training and Service Act, it is evident that the induction 
of an alien other than one who had declared his intention to become 
a citizen of the United States was not contemplated, and such an alien 
is not excepted from the prohibition against payments to aliens in 
the Military Appropriation Act, 1941. The wording “who has de- 
clared his intention to become such a citizen,” as used in section 3 (a) 
of the Selective Training and Service Act, must be held to have ref- 
erence to the formal declaration of intention contemplated by the laws 
of the United States relating to naturalization of aliens. See 8 U. S. 
Code 373 to 377. Since MacLean did not make formal declaration 
of intention in connection with his naturalization until March 27, 
1941, he was not a declarant alien prior to that date and the limita- 
tion in the Military Appropriation Act, 1941, quoted above, pro- 
hibits payment to him of pay and allowances for the period January 
22, 1941 to March 26, 1941. Accordingly, you are advised that you are 
not authorized to make payment on the voucher which is retained in 
this office. 


(B-16981) 


REGULAR ARMY RESERVISTS—TRAVEL ALLOWANCE AND LUMP SUM 
PAYMENT FOR TIME ON RESERVE LIST 


Regular Army reservists on active duty under Public Resolution No. 96, approved 
August 27, 1940, are entitled upon discharge to travel allowance rather than 
transportation in kind, and the travel allowance may be computed on the 
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distance from the place of discharge to the last properly reported home 
from which transportation was furnished, in accordance with section 30 
of the National Defense Act, as amended, when reporting for active duty 
rather than to the place of reporting for active duty. 

Where a Regular Army reservist is discharged on account of dependency, under 
the provisions of section 3 (e) of Public Resolution No. 96, approved August 
27, 1940, upon his own application made within 20 days of the date of entry 
on active duty, he is not entitled to the lump sum allowance which is payable 
under section 30 of the National Defense Act, as amended, to Regular Army 
reservists for time on the reserve list “if found qualified and accepted for 
active duty.” 


Assistant Comptroller General Elliott to the Secretary of War, June 16, 1941: 
I have your letter of May 15, 1941, as follows: 


Section 2 of the public resolution of August 27, 1940 (54 Stat. 858), author- 
izing the President to order members and units of reserve components and 
retired personnel of the Regular Army into active military service provides that: 

“All National Guard, Reserve, and retired personnel ordered into the active 
military service of the United States under the foregoing special authority, shall 
from the dates on which they are respectively required by such order to report 
for duty in such service, be subject to the respective laws and regulations relat- 
ing to enlistments, reenlistments, employment, conduct, rights, and privileges, 
and discharge of such personnel in such service to the same extent in all par- 
ticulars as if they had been ordered into such service under existing general 
statutory authorizations.” 

Section 30 of the National Defense Act, as amended by the act of June 4, 
1920 (41 Stat. 775), and the act of April 25, 1988 (52 Stat. 221), provides in 
part that: 

“Members of the Regular Army Reserve may be ordered to active duty only 
in case of emergency declared by the President and when so ordered shall be 
furnished transportation and subsistence allowances at Government expense 
from their homes within the continental limits of the United States or its pos- 
sessions to points where ordered to report for active duty. In addition, if 
found qualified and accepted for active duty following such order they shall 
receive a sum at the rate of $3 per month for each month they have been enlisted 
in the Regular Army Reserve but not to exceed $150. While on active duty they 
shall have the same status and receive only the same pay and allowances pro- 
vided by law for enlisted men of the active Regular Army of like grade and 
length of service. In computing length of service for pay purposes, time spent 
on active duty only will be counted. Within six months after the termination 
of an emergency declared by the President, they shall be placed in an inactive 
status or discharged, whichever is appropriate. 

“Members of the Regular Army Reserve shall be subject to military law 
only from the date they are required to obey an order to report for active 
duty.” 

In connection with the ordering to active military duty of members of the 
Regular Army Reserve under the Public Resolution of August 27, 1940, supra, 
the following questions have been presented to this department on which your 
decision is respectfully requested: 

1. When a member of the Regular Army Reserve, who has been qualified 
and accepted for active military duty, is discharged from the Army of the 
United States before the expiration of the period of duty, is he entitled to 
travel pay at five cents per mile when discharged, as provided for Regular 
Army enlisted men by Section 126 of the National Defense Act, as amended 
by the Act of February 28, 1919 (40 Stat. 1208), and the act of September 
22, 1922 (42 Stat. 1021), or should he be furnished transportation in kind? 

2. If he is entitled to travel pay, is the distance to be computed from the 
place of discharge to the place of reporting for active duty or from the place 
of discharge to the last properly reported home within the continental limits 
of the United States, which is the point from which transportation was 
furnished when he was ordered to report for active duty? 

3. Subparagraph 31 b (1), AR 155-5, provides that: 

“Members of the Regular Army Reserve, if found qualified and accepted for 
active duty following a proper order to report for active duty, will receive an 
additional payment at the rate of $3 per month for each month they have been 
enlisted in the Regular Army Reserve, but not to exceed $150.” 
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Under date of December 20, 1940, instructions (copy inclosed) were issued to 
the Commanding Generals of Corps Areas and Departments with reference to 
the calling to active duty of members of the Regular Army Reserve as follows: 

“Regular Army reservists who will not be available for active duty because 
of dependency or because they hold key positions in essential industries will 
be discharged under the provisions of paragraph lg a (1), AR 155-5 prior to 
January 31, 1941. To accomplish this the following action will be taken: 

“a. Reservists with dependents will be informed of the provisions of para- 
graph (c), section 3, of Public Resolution No. 96, 76th Congress; that family 
allowances will not be available; and that if they desire a discharge from 
the Regular Army Reserve at this time a request for discharge supported by 
proof of dependency must be submitted to the corps area commander without - 
delay.” 

Under these instructions discharge of members of the Regular Army Reserve 
because of dependency was not mandatory. However, a number of members of 
the Regular Army Reserve have been discharged because of dependency since 
being inducted and the question has arisen as to whether, in such cases, the 
enlistment allowance as provided for in subparagraph 31 b (1), AR 155-5, quoted 
above, is properly payable in such cases. Action was taken in section III, War 
Department circular No. 42, March 15, 1941, to clarify the meaning of the regu- 
lation referred to above with reference to these cases, which action was specifi- 
cally designed to prohibit payment of the additional allowance of $3 per month 
in the case of members of the Regular Army Reserve who request discharge on 
account of dependency within twenty days after entry into active military serv- 
ice. There is, however, some doubt as to whether or not a Regular Army 
reservist is entitled to the additional enlistment allowance under these circum- 
stances. Your decision on this question is, therefore, requested with reference 
to this matter. 


Under the provisions of section 2 of Public Resolution No. 96, ap- 
proved August 27, 1940, 54 Stat. 859, members of the Regular Army 
Reserve ordered into the active military service of the United States 
under the special authority conferred upon the President by section 1 
of that resolution are subject to the same laws and regulations relat- 
ing to enlistments, reenlistments, employment, conduct, rights, privi- 
leges, and discharges as they would have been if ordered into such 
service under section 30 of the National Defense Act, as amended, 
supra. Section 30, as amended, provides that members of the Regular 
Army Reserve ordered to active duty in an emergency declared by the 
President shall be furnished transportation and subsistence allow- 
ances at Government expense from their homes within the continental 
limits of the United States or its possessions to points where ordered 
to report for active duty, and further provides that while on active duty 
they shall receive the pay and allowances provided by law for enlisted 
men of the active Regular Army of like grade and length of service. 
Section 126 of the National Defense Act, as amended by the statutes 
cited in your letter, provides, in pertinent part, as follows: 

Hereafter an enlisted man discharged from the Army, Navy, or Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile for 
the distance from the place of his discharge to the place of his acceptance for 
enlistment, enrollment, or muster into the service: Provided, That for sea travel 
involved in travel between place of discharge and place of acceptance for enroll- 


ment, enlistment, or muster into the service only transportation in kind and 
subsistence en route shall be allowed: * * *. 
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In a decision of the Comptroller of the Treasury,.dated Novem- 
ber 16, 1917, 24 Comp. Dec. 288, there was considered the question 
whether members of the Regular Army Reserve called to active serv- 
ice in time of war under section 32 of the National Defense Act of 
June 3, 1916, were entitled, upon discharge, to travel allowance to 
their homes. The statutory provision for travel allowance there con- 
sidered (section 126 of the act of June 3, 1916, 39 Stat. 217) reads as 
follows: 


On and after July first, nineteen hundred and sixteen, an enlisted man when 
discharged from the service, except by way of punishment for an offense, shall 
receive 314 cents per mile from the place of his discharge to the place of his 
acceptance for enlistment, enrollment, or original muster into the service, at 
his option: Provided, That for sea travel on discharge transportation and sub- 
sistence only shall be furnished to enlisted men. 


The pertinent part of section 32, as quoted in that decision, is as 
follows: 


* * * That upon reporting for duty, and being found physically fit for 
service, members of the Regular Army Reserve shall receive a sum equal to $3 
per month for each month during which they shall have belonged to the reserve, 
as well as the actual necessary cost of transportation and subsistence from 
their homes to the places at which they may be ordered to report for duty under 
such summons. * 


The conclusion reached by the Comptroller of the Treasury is stated 
in the last paragraph of the decision as follows: 


It is evident that in so far as the operation of this statute is concerned the 
reentry of a member of the Regular Army Reserve to active service is in the 
nature of a new enlistment. The fact that the statute expressly provides for 
the payment of necessary travel expenses from the home whence he is recalled to 
active service clearly indicates an intent to regard that home as the place of 
his acceptance for enlistment within the meaning of the act. You are advised 
accordingly. 

The statutory provisions considered in that decision are quite simi- 
lar in all essential respects to the provisions cited by you from the 
statutes now in effect. Since the law has specifically provided for 
transportation of members of the Regular Army Reserve only from 
their homes to points where ordered to report for active duty, and since 
their pay and allowances while on active duty are the same as those 
of enlisted men of the Regular Army, it seems reasonable to conclude 
that with respect to allowance for travel upon discharge they are 
entitled to travel allowance as provided for discharged enlisted men of 
the Regular Army. However, in agreement with the reasoning of the 
decision quoted above, the travel allowance properly may be com- 
puted on the distance from the place of discharge to the last properly 
reported home from which transportation was furnished when the 
reservist was ordered to report to active duty. Your first two ques- 
tions are answered accordingly. 
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Subparagraph 31 b (1), Army Regulations 155-5, quoted by you 
in connection with your third question, is based on that part of sec- 
tion 30 of the National Defense Act, as amended, which reads as 
follows: 

* * * Members of the Regular Army Reserve may be ordered to active 
duty only in case of emergency declared by the President and when so ordered 
shall be furnished transportation * * *. In addition, if found qualified and 
accepted for active duty following such order they shall receive a sum at the 
rate of $3 per month for each month they have been enlisted in the Regular 
Army Reserve, but not to exceed $150. * * * 

You state that action was taken in section III, War Department 
Circular No. 42, dated March 15, 1941, which was specifically designed 
to prohibit payment of the additional allowance of $3 per month in 
the case of members of the Regular Army Reserve who request dis- 
charge on account of dependency within 20 days after entry into active 
military service. Section III of the cited circular reads as follows: 

IlI—Pay and allowances for Regular Army reservists discharged on account of 
dependents.—In order to clarify the intent of paragraph 31b (1), AR 155-5, the 


following instructions are published for the information and guidance of all 
concerned : 


Members of the Regular Army Reserve, who, upon being ordered to active duty, 
request discharge on account of dependents, are not qualified for active duty 
within the intent of paragraph 31b (1), AR 155-5, and are therefore not entitled 
to receive the additional payment provided for in that paragraph. 

While no mention is made in the above-quoted section of the 20- 
day period referred to in the last paragraph of your letter, section 
3 (e) of Public Resolution No. 96, approved August 27, 1940, specifies 
that any reservist of the Army below the rank of captain who is or- 
dered into active military service pursuant to the said resolution and 
who has any person or persons dependent solely upon him for support, 
etc., may resign or shall be discharged upon his own request made 
within 20 days of the date of his entry into active military service. 
The so-called enlistment allowance was provided as an element of com- 
pensation for Regular Army reservists ordered to active duty of 
indefinite duration during a national emergency, and undoubtedly it 
was contemplated that the Government would have the benefit of their 
service for a substantial period of active duty. Hence, if a reservist 
make application for discharge within the 20-day period under the 
terms specified in section 3 (e), supra, it would appear proper to con- 
sider that there has been no substantial compliance with the provision 
that he be “found qualified and accepted for active duty” which is a 
statutory condition to payment of the allowance involved. 

Accordingly, you are advised that where a member of the Regular 
Army Reserve is discharged, under the provisions of section 3 (e) 
of Public Resolution No. 96, upon his own application made within 20 
days of the date of his entry into active military service, because he 
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has some person or persons dependent solely upon him for support, he 
is not entitled to payment of the allowance in question. 


(B-12466) 


CONTRACTS—RESTRICTIVE SPECIFICATIONS—MOTOR VEHICLE 
REPAIR AND SERVICE 


A requirement in specifications covering the repair and servicing of Government 
automobiles that the contractor maintain a repair and service shop authorized 
and approved by the manufacturer of the particular make automobile 
involved is unduly restrictive of competition and, therefore, unauthorized. 

While specifications for automobile repair and service should be so drawn as to 
afford opportunity of competition to all without regard to whether they main- 
tain a repair shop authorized and approved by the manufacturer of the par- 
ticular make automobile involved, a low bid need not be accepted if, after an 
impartial administrative investigation, it is found that by reason of lack of 
experience, ability, or adequate equipment, the low bidder is not qualified to 
perform the contract. 

Where other than the low bid is accepted, there must be presented facts—not 
mere administrative conclusions—to support the action taken, and a bare 
statement that a bid was rejected solely because it did not conform to a speci- 
fication which is in itself unauthorized, objectionable, and unduly restrictive 
of competition, does not constitute a justification for the acceptance of an 
otherwise acceptable low bid. 


Comptroller General Warren to the Secretary of War, June 18, 1941: 


There has been brought to my attention contract No. W-461-eng- 


9318, March 1, 1940, with Laner-Pontiac Company, Inc., Kansas 
City, Mo., for furnishing labor and materials for repairing and serv- 
icing Government-owned Pontiac automobiles in Kansas City, Mo., 
for the period from March 1, 1940, to February 28, 1941, in the 
amount of $1,250 for the estimated quantity specified, together with 
certain correspondence relative thereto passing between the Audit 
Division of this Office and the Office of the Chief of Engineers. 

The “Specifications for Services to, Repair of, and Repair Parts for 
Pontiac Automobiles at Kansas City, Mo.” accompanying the invita- 
tion for bids and attached to the contract, provided, insofar as here 
material, as follows: 


1, 2; 9% 8 


(b) It is the spirit and intent of this contract to secure repairs and services 
for Government-owned Pontiac automobiles in a workmanlike manner and in a 
reasonable length of time for each repair job. 

2. Commencement, prosecution, and completion.—This contract shall become 
effective March 1, 1940, and will terminate February 28, 1941. Termination 
prior to that date may be effected as provided in article 5 of the contract upon 
an administrative determination by the contracting officer that the services ren- 
dered by the contractor are not satisfactory, are not being performed within a 
reasonable length of time, or are not in accordance with the spirit and intent 
of the contract. 

* : a ~ s = e 

9. Labor.—(a) All operations under this contract will be performed in a work- 

manlike manner by journeyman mechanics who are thoroughly familiar with 
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the type and make of car being repaired. The work will be accepted when repairs 
have been completed to the satisfaction of the contracting officer. 


* * * * * * + 


(c) In no case shall the amount of labor charged for any repair job exceed 
the number of hours shown by the current published manufacturers’ flat-rate 
chart or manual of service operations in effect on the date such operations were 
performed. * * * 

10. Repair parts.—All parts necessary for the accomplishment of repairs au- 
thorized under this contract will be furnished by the contractor at the price shown 
in the manufacturer's published price list in effect on the date of purchase less 
the discount stated in the contract. Only genuine repair parts as supplied by the 
makers of the equipment being repaired, or by the makers of the accessories in- 
stalled thereon, will be used in the repair of any vehicle under this contract. All 
repair parts shall be new, unused, and free from defects, except that exchange 
items may, when so authorized by the contracting officer, be factory reconditioned 
items. 

11. Guaranty.—The contractor shall guarantee all work performed under the 
contract against defective workmanship from the time of acceptance by the con- 
tracting officer (which will be the date the repaired or serviced vehicle is delivered 
to the contracting officer at the contractor’s shop) for a period of thirty (30) days. 
Any workmanship proving defective within that time shall be promptly corrected 
— at the expense of, the contractor and to the satisfaction of the contracting 
officer. 

12. Equipment and liability of the contractor.—(a) The contractor shall main- 
tain an authorized Pontiac repair shop of the approved type for the repair and 
servicing of Pontiac automobiles. He shall have and maintain suitable modern 
equipment necessary for the satisfactory execution of any repair job whether 
of major or minor proportions, all gages and checking tools necessary to make 
precision adjustments when required, and all special repair tools designed for 
the proper servicing of the vehicle being repaired or serviced. The contractor’s 
buildings, equipment, facilities, etc., shall be kept clean, safe, and in first-class 
working condition to the satisfaction of the contracting officer. 


Article 5 referred to in paragraph No. 2 above was the paragraph 
relative to delays—damages incorporated in U. S. Standard Form No. 
32—Contract (Supplies), approved June 18, 1935. 

Invitations to bid were sent to six dealers, three bids were reecived, 
the low bid of Fourteenth & Baltimore Garage in the amount of $975 
was rejected, and the contract was awarded to Laner-Pontiac Com- 
pany, Inc., in the amount of $1,250—an excess cost to the Government 
of $275 for the estimated quantity of work to be done—as the “lowest 
bidder maintaining an authorized Pontiac repair shop as required by 
the specifications.” 

In connection with the examination of the contract in this office, 
the Audit Division under date of June 20, 1940, addressed a letter to 
the Chief of Engineers requesting an explanation as to the necessity 
for specifying an authorized Pontiac repair shop in the advertised 
specifications, together with a statement as to why it would not have 
been to the interest of the Government to have accepted the low bid, 
citing 14 Comp. Gen. 859. In reply there was transmitted by fourth 
indorsement of August 10, 1940, from the Office of the Chief of Engi- 
neers, a report of the district engineer, Kansas City, Mo., in second 
indorsement of July 30, 1940, stating that previous experience of the 
Kansas City engineer office with contractors who did not operate au- 
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thorized shops had been unsatisfactory, due to lack of ability of 
repairmen or lack of equipment, setting forth certain advantages con- 
sidered to be derived from contracting with “authorized” repair shops, 
explaining that the low bid would not have been acceptable for reasons 
therein assigned and expressing the belief that the requirement that 
the contractor maintain an authorized repair shop of the approved 
type was not unduly restrictive of competition for the reason that in 
the case in question the two bidders maintaining authorized shops bid 
different prices for skilled mechanics’ labor and different cash dis- 
counts for prompt payment, and that “there are at least five such shops 
in Greater Kansas City.” 

By letter dated January 15, 1941, the Audit Division of this office 
notified the Chief of Engineers in part as follows: 

Please be advised that while this office will not further question otherwise 
proper payments under the current contract, the inclusion in specifications cover- 
ing the repair and servicing of automobiles for the Government of a requirement 
that the contractor must maintain an “authorized” repair shop of an “approved 
type for the repair and servicing of” any particular make of vehicle is unauthor- 
ized and should be omitted from all such similar specifications in the future. In 


this connection attention is invited to 14 Comp. Gen. 859; 15 id. 1023, and 
A-67891, October 21, 1936. 


That letter was referred by the Office of the Chief of Engineers to the 
division engineer, Missouri River Division, Kansas City, Mo., for com- 
ment, and by fifth indorsement of March 10, 1941, there was trans- 


mitted to this office a third indorsement of the district engineer, Kan- 
sas City, Mo., dated February 19, 1941, in part as follows: 


2. The policy of including the authorized shop requirements in specifications 
for automobile repair work was adopted by this office only after it was found by 
actual experience that this was the only way in which the Government could 
make certain of obtaining satisfactory work at a reasonable cost. Prior to the 
inclusion of this requirement in specifications, reliance had been placed in the 
usual provision of the specifications requiring the contractor to guarantee his 
work, and in a provision prohibiting the contractor from charging more time to 
any repair job than the number of hours shown by the current published manu- 
facturer’s flat-rate chart or manual of service operations in effect on the date 
the work was performed. However, these provisions alone were found to be in- 
sufficient to fully protect the Government against loss due to poor workmanship, 
as they did not provide protection against loss arising from the repeated tying 
up of vehicles due to inefficient repair work. Such loss of operating time of 
Government vehicles, due to improper repairs, was actually experienced under 
several contracts for repair work entered into with firms not maintaining au- 
thorized repair shops. 

8. It is further submitted that inspection by the Government prior to award 
of contract will not, in all cases, eliminate difficulties of the type referred to in 
paragraph 2, above. While such inspection will reveal, in a general way, the ex- 
tent of the proposed contractor’s equipment and experience, it may not be 
possible for Government personnel to determine whether such equipment is suit- 
able for performing highly specialized operations on a particular make of auto- 
mobile or whether the personnel of the proposed contractor has had sufficient 
experience in the various kinds of specialized repair work which may be required 
under the contract. 

4. It is generally recognized that the continual development and improvement 
of modern automotive equipment has resulted in an ever-growing need for the 
performance of highly specialized adjustments and repa'r services with special 


405635™—41——_59 





906 DECISIONS OF THE COMPTROLLER GENERAL 


tools designed for use on the particular make of vehicle concerned. This office 
is therefore of the opinion that it will become increasingly important in the 
future that repair services be procured from an authorized repair shop in order 
to assure that the services will be performed with tools and equipment specifi- 
cally designed for the job at hand and in the manner prescribed by the manu- 
facturer of the vehicle being repaired. In this connection, attention is invited 
to the fact that not only is an authorized repair shop regularly supplied by 
the manufacturer with shop manuals, monthly service bulletins, and complete, 
up-to-date schedules of all service operations, but also its mechanics are peri- 
odically given training under factory personnel in regular service schools and 
under actual servicing conditions. 

5. An additional advantage accruing to the Government through the repair 
of automobiles at authorized repair shops, and one which also may assume 
greater importance in the future, concerns the manufacturers’ warranty of new 
automotive equipment. Inclosed is a copy of a recent bulletin pertaining to 
warranty adjustments issued by the Pontiac Motor Division, General Motors 
Sales Corp., Pontiac, Michigan, which provides, in addition to adjustments under 
the standard 90-day or 4,000-mile warranty, for replacement of defective parts 
within twelve months after delivery of the equipment, or before it has been driven 
12,000 miles, whichever event shall occur first. This warranty applies to 1941 
passenger cars, and also, in certain respects, to 1940 models. * * * It will 
be noted from the inclosed bulletin that the manufacturers’ warranty “shall not 
apply to any vehicle which shall have been repaired or altered outside of an 
authorized Pontiac service station in any way so as in the judgment of the 
manufacturer to affect its stability and reliability, nor which has been subject to 
misuse, negligence or accident.” 

6. It was pointed out in the 2d indorsement of this office dated July 30, 1940, 
referred to in the basic communication, that the authorized shop requirement 
does not eliminate competitive bidding. As further evidence of this fact, there 
is inclosed a copy of an abstract of bids opened in this office on February 3, 1941, 
under invitation No. 461-41-155, for furnishing labor and repair parts for 
repair of Chevrolet automobiles and trucks at Kansas City, Missouri. The 
invitation for bids in this case, which was issued prior to receipt of the 2d 
indorsement hereon, includes the authorized shop requirement, and it will be 
noted that three bids, each for a different total amount and each containing 
a different hourly rate for labor, were received. 

7. It is believed that the authorized shop requirement is no more restrictive 
of competition than a technical specification of the type commonly used in 
invitations for bids on materials and supplies wherein the article to be pur- 
chased is limited to a specific type and to a minimum standard of quality and 
workmanship required to meet a particular need of the Government. The Comp- 
troller General has repeatedly held that specifications may be written so as to 
obtain for the Government materials, supplies, and services needed for its 
efficient operation. 

8. With reference to the decisions of the Comptroller General mentioned in 
the basic letter, it is believed that the cases covered in 14 Comp. Gen. 859 and 
15 Comp. Gen. 1023 are not parallel to the contract here in question. The deci- 
sion in 14 Comp. Gen. 859 had reference to a method of procurement without 
advertising, and in 15 Comp. Gen. 1023 the approval of facilities of bidders by the 
purchasing agency prior to the opening of bids was the subject. In the case 
of this office, advertising requirements were met, and all bidders maintaining 
authorized repair shops received consideration without approval of their facili- 
ties prior to the opening of bids. No comment can be made regarding the 
applicability of Comp. Gen. A-67891, October 21, 1986, to the instant case, 
as this office does not have a copy of that decision. 

9. Pending decision on the matter in question, information is requested as 
to what action should be taken with respect to award on the invitation referred 
to in paragraph 6, above, as well as to award on a similar invitation (also 
including the authorized shop requirement) covering repairs to Pontiac auto- 
mobiles, under which bids were opened in this office on February 4, 1941. In 
the event it becomes necessary to readvertise these procurements with the 
authorized shop requirement omitted, it is desired to issue the revised invitations 
for bids at the earliest possible date, as present contracts in both instances 
expire February 28, 1941. 
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The said fifth indorsement of March 10, 1941, transmitting the 
above to this office is as follows: 


1. Inviting attention to the comments of the district engineer in the third 
indorsement hereon in response to the basic letter. This office concurs in 
conclusions of the contracting officer. 

2. It is recommended that no further objection be taken to the inclusion 
of a provision similar to that under consideration in the basic letter in future 
invitations to bid on the repair of machines. The manufacturers of automo- 
biles have established authorized service stations operated on a high standard 
of quality so that their products may render the most efficient and economical 
performance to the end that owners will secure a proper return for their invest- 
ment and when in need of other similar automotive equipment will be inclined 
to look with favor upon the same make of cars. Anyone who is accustomed to 
taking a modern automobile to the usual run of “general” automobile repair 
shops (usually operated from an alley location and with little or no modern 
shop equipment) will be impressed with the efficient and thorough (and in quite 
less time, seldom requiring other visits for “adjustments”) manner the job is 
done at a factory authorized repair shop. The difference is due in part to 
special instructions and equipment furnished to, or required to be installed in 
authorized service stations by the manufacturer of the car to be repaired. 
Operators of authorized service stations are usually factory sales representa- 
tives, which is further evidence of their interest in the correct operation of the 
particular car. It should be pointed out that repeated visits to repair shops 
for further adjustments after a job has been done are the most costly item of 
the repair job. Such trips tie up the cars for additional periods of time 
together with Government operators and other Government personnel in charge 
of such matters. 

8. The district engineer, Kansas City, Missouri, has been instructed to proceed 
with the award under the bids received February 3, 1941 (invitation No. 
461-41-155, see paragraphs 6 and 9 of the third indorsement) in view of the fact 
that the invitation was issued prior to receipt of basic letter and need for such a 
contract is essential, particularly in view of the additional defense work now 
assigned to the Corps of Engineers. 


It has been held consistently and repeatedly by the courts and the 
accounting officers of the Government that the provisions of section 
3709, Revised Statutes, contemplate free and open competition upon the 
actual needs—what is required, not what may be desired—of the Gov- 
ernment, with opportunity for all qualified persons to compete and with 
acceptance of the lowest responsible bid, in order that each qualified 
citizen aspiring to Government business may be given the opportunity 
for a bargain, and the Government may enjoy the benefits which flow 
from open competition to the end that its needs may be supplied at 
the most reasonable prices available. The rule is so well recognized 
that it needs no citation, nor should it require repetition. 

The actual need of the Engineer Corps in this case was the furnish- 
ing of all labor, materials, and repair parts, and performing all work 
necessary for the repairing and servicing of Government-owned 
Pontiac automobiles at Kansas City, Mo., in a workmanlike manner and 
in a reasonable length of time for each repair job. The specifications 
so required while paragraph 2 specifically stipulated that the contract 
could be terminated at any time prior to its expiration date upon 
administrative determination by the contracting officer that the serv- 
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ices rendered by the contractor were not satisfactory, were not being 
performed in a reasonable length of time, or were not in accord with 
the spirit and intent of the contract, and article 5 of the contract made 
provision for the protection of the Government from a monetary 
standpoint in the event of such termination. Every person, firm, 
corporation, or concern equipped and qualified to perform the work 
and render the service as prescribed and required by the invitation 
for bids was entitled to an opportunity to compete for the business in 
hand, if otherwise acceptable, irrespective of any contractual associa- 
tion with the manufacturer of the Pontiac automobile or the stamp of 
approval and authorization of said manufacturer. 

If it be conceded for argument that some advantages may flow from 
contracting only with “authorized” Pontiac repair shops, and that such 
a practice might serve to relieve the contracting officer in material 
measure of irksome investigation and onerous responsibility in the 
matter, such considerations are not sufficient to justify disregard of 
statutory requirements and established principles in contracting for 
the needs of the United States. No doubt there are throughout the 
country many “general” automobile repair shops (usually operated 
from an alley location and with little or no modern shop equipment) 
as suggested in the fifth indorsement, supra, and the Government 
would not be required to contract its repair and maintenance work to 
such shops over an extended period of time for the sole reason that the 
bid of such a shop was low. On the other hand, it is equally true that 
there are many automobile repair shops maintaining complete up-to- 
date equipment and employing qualified automobile mechanics capable 
of performing satisfactory repair work and rendering satisfactory serv- 
ice upon practically any ordinary make or model of automobile, the 
average motor vehicle not being of such complicated, intricate or dis- 
tinctive mechanism as to require the services of a separately trained 
“specialist” to put and keep it in entirely satisfactory operating condi- 
tion. It is not understood that the Pontiac automobile is any exception 
to this rule, and certainly it would appear reasonable to assume that 
in a community such as Kansas City, Mo., with a metropolitan area 
population of approximately 400,000 or more, as well as in other 
similar communities throughout the United States, there are numerous 
up-to-date garages and automobile repair shops modernly equipped 
and adequately manned to do satisfactory work upon the Pontiac or 
any other standard make of automobile, notwithstanding such shops 
are not “authorized” Pontiac repair shops “of the approved type for 
the repair and servicing of Pontiac automobiles”—or any other par- 
ticular make of vehicle—and there would appear to be no authority in 
law and no basis in reason for an administrative undertaking to shut 
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the door of competition upon such concerns merely because they do not 
bear the seal of approval of a particular automobile manufacturer. 

In decision of May 29, 1935, 14 Comp. Gen. 859, there was considered 
a proposal of the then Secretary of War to enter into separate agree- 
ments with the manufacturers of numerous makes of vehicles in use 
in the Civilian Conservation Corps whereby said manufacturers would 
undertake to furnish repair parts at stipulated prices, to fix labor 
prices to be charged by their authorized representatives in a given 
community, and to determine the approximate time to be required 
for any operation of repair or renovation on the automobiles manu- 
factured by them. The conclusion was reached that there was no 
authority for such agreements and it was stated that— 

It is manifest that such contracts would give to the authorized representatives 
of the manufacturers a monopoly on the repair and supply business for the 
possibly thousands of automobiles in use by the Civilian Conservation Corps, 
cutting off all others—no matter how ready, able, and responsible—from any 
opportunity to compete for this Government business, and at the same time 
deprive the Government of the benefits flowing from free competition. * * * 

The situation here is closely analogous to the one there considered, 
for while there may be a semblance of competition between authorized 
representatives of a particular manufacturer in communities where 
there are more than one such authorized representative, the ultimate 
result would be that said representatives as between themselves would 
have a monopoly on the repair and supply business for Government- 
owned automobiles of the particular make involved, to the exclusion of 
and without fear or possibility of competition from any others, how- 
ever ready, able and responsible. It need hardly be suggested that 
such a practice immediately opens the door to collusive bidding and 
possible fraud upon the Government. Of course, in a community 
where a manufacturer has only one authorized representative, such 
a stipulation in the specifications would necessarily give such single 
representative an unchallenged monopoly of the business. 

In a decision of May 23, 1936, 15 Comp. Gen. 1023, there was con- 
sidered a proposal of the Secretary of Commerce to include in adver- 
tisement for bids for the overhaul of aircraft engines for the Bureau 
of Air Commerce a provision that “only the bids of the original manu- 
facturer of the engine or repair stations approved by the Bureau of 
Air Commerce for engine repairs and overhaul and which have ample 
equipment and experience for the purpose will be considered.” It was 
there stated— 

The purposes and provisions of section 3709, Revised Statutes, require that 
specifications be so drawn that there may be free and open competition among 
qualified persons and concerns who desire to bid for Government business. The 


inclusion in specifications of the provision suggested by you would result in 
making approval by the Bureau of Air Commerce prior to the submission of 
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bids a condition precedent to the right of a citizen to make a proposal for engine 
repairs and overhaul on airplanes, no matter how ample may be the equipment 
and how broad the experience and ability of the bidder to perform the service 
required. It is, of course, the duty of the administrative department or inde- 
pendent agency involved to investigate the responsibility and ability of a low 
bidder before award of a contract, and if the facts justify determination that, 
owing to lack of ability, experience, facilities, or financial resources or backing, 
such low bidder is not competent to perform the work involved, the United 
States is not required to accept the lowest bid received. However, there appears 
no statutory authority for limiting competition to bidders who have previously 
received the approval of the Bureau of Air Commerce in any or all of these 
respects, * * * 

The inclusion of the provision here under consideration that “the 
contractor shall maintain an authorized Pontiac [or other] repair shop 
of the approved type for the repair and servicing of Pontiac [or 
other] automobiles” is even more objectionable than the stipulation 
there proposed, for that stipulation at least contemplated previous in- 
spection and determination by an authorized, qualified and presumably 
competent representative of the Bureau of Air Commerce as to the 
ability, equipment, experience, and facilities of a bidder, while the 
subject provision requires no such determination by any representa- 
tive of the Government, the condition precedent to the right to bid 
being the maintenance of a repair and service shop authorized and 
approved by the manufacturer of the vehicle involved, thus leaving 
to the manufacturer of the vehicle itself the determination as to what 
persons or concerns are to be accepted as eligible bidders for Govern- 
ment business of the kind involved. 

As to the suggestion that the “manufacturer’s warranty” of new 
automotive equipment renders repair of automobiles in authorized re- 
pair shops important and that it “may assume greater importance in 
the future,” it is to be observed that the standard 90-day or 4,000-mile 
warranty, with the provision set out in the last sentence of paragraph 5 
in the above-quoted report that it shall not apply to vehicles which 
shall have been repaired or altered outside of an authorized Pontiac 
service station “in any way so as in the judgment of the manufacturer 
to affect its stability and reliability” has been used by the automotive 
industry since November 1931, but has not heretofore been invoked or 
suggested as requiring or justifying patronage of authorized repair 
shops, alone, to the exclusion of all others from competition for auto- 
mobile service and repair work for the Government. 

As stated above, in the present instance invitations to bid were sent 
to six dealers and three bids were received, only two of which met the 
“authorized” repair shop requirement. It was administratively stated 
that there were five authorized and approved Pontiac repair shops 
in “Greater Kansas City.” It appears hardly reasonable to contend 
that there are no more than five concerns in Kansas City equipped and 
qualified to repair and service Pontiac automobiles, even though others 
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than the select few may not bear the stamp of approval of the 
manufacturer. 

As pointed out in fifth indorsement above, operators of authorized 
service stations usually are factory sales representatives for the make 
of car they are “authorized” to repair, and it naturally is to the com- 
mon interest of both dealer and manufacturer—the latter of whom 
usually manufactures most if not all repair parts for the vehicle, and 
frequently the tools for use therewith—that there be offered to the 
purchasing public such inducements as may be possible to patronize 
garages and repair shops operated by the sales representatives, for the 
more the patronage, the more the profit alike to manufacturer and 
dealer and, as suggested in fifth indorsement above, the patrons of 
the repair shop “when in need of other similar automotive equip- 
ment will be inclined to look with favor upon the same make of cars.” 
But such inducements are primarily in the interest of the manufac- 
turer and the dealer and designed to strengthen their hold upon the 
public, and are not for controlling consideration in advertising or 
awarding contracts for service and repairs on Government-owned 
vehicles. 

Referring to the opinion expressed that the provision in question 
“does not eliminate competitive bidding” because two bids complying 
with the requirement were received in this case and three in another 
referred to in paragraph 6 of the above report, it has been held in de- 
cisions of this office that to confine invitations to bid to a limited or 
meager few of those in position and qualified to supply the needs of 
the Government is not a compliance with the requirements, intent and 
purpose of section 3709, Revised Statutes. 16 Comp. Gen. 485, 486-87. 
Little and limited competition administratively so circumscribed as 
to admit but the favored few and exclude the many otherwise qualified 
to participate does not constitute the competition contemplated by the 
statute. It is, of course, equally true that when specifications are so 
closely drawn that only a small number of otherwise qualified bidders 
can meet them, circulation of invitations for bids is an idle gesture, 
16 Comp. Gen. 207, 209, since all bidders who can not comply with the 
restrictive provisions of the specifications, no matter how eligible 
otherwise, are foreclosed thereby. 

The need of the Government in this and similar cases was and is 
the servicing and repair of various makes of automobiles acceptably 
and satisfactorily, and the ability of a bidder to discharge the obliga- 
tion of a contract to that end is dependent upon his or its own equip- 
ment and ability for the purpose, and not upon the stamp of approval 
of the manufacturer of a particular make or model of automobile. 
Hence, there appears no authority for inclusion in invitations for 
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bids of the restrictive provision under discussion. Proper procedure 
requires that the actual needs of the Government be fairly stated in 
broad terms, and that the widest publicity possible be given to invita- 
tions for bids and all qualified persons afforded opportunity to com- 
pete, without reference to the approval or authorization of a 
particular manufacturer. It may be said that the specifications here 
in question, after eliminating all reference to the approval or author- 
ization of the Pontiac Company, would appear to be sufficiently re- 
strictive to discourage irresponsible and ill-equipped bidders for it 
specified with particularity the equipment which a bidder would be 
required to possess and maintain in order to discharge satisfactorily 
the obligation of a contract such as here involved. 

There is noted the statement in the fifth indorsement above that the 
district engineer, Kansas City, Mo., had been instructed to proceed 
with award under the bids mentioned in paragraphs 6 and 9 of his 
report, the reason assigned for such action being that the invitations 
were issued prior to receipt of the letter from this office of January 15, 
1941, and that “need for such a contract is essential, particularly in 
view of the additional defense work now assigned to the Corps of 
Engineers.” It has been held that the question as to whether speci- 
fications are unduly restrictive of competition is one which goes to 
the legality of the contract and of the uses of appropriated moneys, 
and is not for determination by the purchasing agency involved. 13 
Comp. Gen. 315; 16 id. 404, 410; id. 497, 499 ; 18 id. 579,580. ‘The record 
here indicates that the letter from this office of January 15, 1941, to 
the effect that the specification in question was unauthorized was 
received in the Office of the Chief of Engineers, January 18, 1941, and 
forwarded to the division engineer, Kansas City, Mo., under first in- 
dorsement of January 28, 1941; that it was received in that office 
February 1, 1941, and transmitted to the district engineer, Kansas City, 
by indorsement of February 3, 1941. Presumably, it was received 
by that officer not later than the following day, February 4. Bids 
covering repair and service of Chevrolet automobiles for the ensuing 
year were opened in the office of the district engineer on February 3, 
1941, and those for like services for Pontiac vehicles were opened 
February 4. In neither case did the then current contract expire until 
February 28, 1941. It would appear, therefore, that there was suffi- 
cient time for rejection of all pending bids and readvertisement of the 
actual needs of the Government for the purpose to be served with the 
elimination of the objectionable feature in question, and proper 
administrative procedure so required. 

While, under all the circumstances, this office will not withhold ap- 
proval of otherwise proper payments under current contracts as 





DECISIONS OF THE COMPTROLLER GENERAL 913 


awarded solely by reason of the inclusion of the restrictive require- 
ment for authorized repair shops approved by the manufacturers of 
the respective vehicles, you are informed that such requirement is 
unduly restrictive of competition and unauthorized, and should be 
omitted from all similar invitations issued subsequent to the date 
of this decision ; and all pending invitations, if any, should be amended 
in conformity herewith. The procedure should be as outlined in 15 
Comp. Gen. 1023. That is to say, invitations for bids and specifica- 
tions for such work should. be so drawn as to afford all qualified per- 
sons and concerns equal opportunity to compete without regard to 
whether or not they maintain an authorized repair shop approved 
by the manufacturer of the specified make of automobile, and the 
invitations should be given wide circulation and publicity. If, after 
bids are opened, impartial administrative investigation should dis- 
close facts sufficent to establish that a low bidder, by reason of lack of 
experience, ability, or adequate equipment and facilities is not quali- 
fied to discharge satisfactorily a contract entered into, the rejection 
of the bid would be authorized—otherwise not. Moreover, in case of 
acceptance of other than the low bid, there must be presented facts— 
not mere administrative conclusions—to support the action taken. 
The bare statement that a bid did not conform to a specification which 
is in itself unauthorized, objectionable and unduly restrictive of com- 
petition, and was rejected solely for that reason, does not constitute a 
fact justifying acceptance of other than an otherwise acceptable low 
bid, 3 Comp. Gen. 604. 


(B-16867) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—SHOWING 
OF ACTUAL EXPENSE 


A Government employee may not be paid mileage, under the act of February 14, 
1931, as amended, for travel by a privately owned automobile not his prop- 
erty without a showing that such use of the automobile involved some actual 
expense on his part, for example, that he paid the whole or a substantial 
part of the cost of operation, but an affirmative statement on the voucher 
over his signature relative to the matter will suffice for audit purposes. 
Travel in employee's own automobile, distinguished, in that in such case an 
actual expense to the traveler may be assumed. 


Comptroller General Warren to the Secretary of Agriculture, June 18, 1941: 
I have your letter of May 10, 1941, as follows: 


On April 25, 1940, the Mileage Act was amended to provide for the payment 
of mileage for official travel performed in privately rather than personally owned 
automobiles. 

Pursuant to this statute, an employee of the Farm Security Administration, 
Arthur BE. Scott, Jr., performed travel on August 23, 1940, in an automobile 
registered in the name of a person other than himself. The voucher covering 
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these charges, Bureau Voucher No. 8-4086, D. O. Voucher Novo. 11-68833, was 
paid by G. F. Allen in September 1940. 

The Farm Security Administration has received a postaudit exception against 
the voucher, which reads as follows: 

“Mileage is not allowable for travel performed August 23, 1940, in an auto- 
mobile registered in the name of another person in the absence of a statement 
as to whether the whole or a substantial part of the expenses of operation were 
paid by the claimant.” 

If such a statement is required to entitle Mr. Scott to payment for mileage 
in lieu of actual expenses of transportation, it seems that a similar statement 
should be required of all persons claiming payment for mileage for travel per- 
formed in a privately owned automobile, regardless of the name in which such 
privately owned automobile might be registered. Furthermore, if such state- 
ments are required, prescribed forms should so indicate in order that payees and 
government officials may know and meet all legal requirements. 

The travel involved was performed on official business, and claim for reim- 
bursement was made on standard forms prescribed by the General Accounting 
Office, which forms neither provide for nor require a certification that the whole 
or a substantial part of the expenses of operation were paid by the claimant. 
It is, therefore, respectfully requested that this exception and all similar 
exceptions be removed. 

The original act of February 14, 1931, 46 Stat. 1103, authorizes pay- 
ment of mileage to civilian officers or employees engaged in necessary 
travel on official business while away from their headquarters or 
post on duty “in lieu of actual expenses of transportation.” The 
amendments of March 3, 1933, 47 Stat. 1516, and April 25, 1940, 54 
Stat. 167, made no change in the quoted language. When transporta- 
tion is procured free of any expense, the traveler may not be paid 
mileage for the performance of the travel because the law authorizes 
the mileage not as an allowance but as a reimbursement—that is, as 
“in lieu of actual expenses”—and where there are no actual expenses 
there can be no payment in lieu thereof. 

When mileage is claimed by an employee for travel on official 
business away from his headquarters or post of duty by means of an 
automobile registered in his own name, it may be assumed that an 
actual expense to him is involved and no proof with respect thereto 
is required as a prerequisite to payment of mileage under the act 
of February 14, 1931, as amended. But where the privately owned 
automobile used in performing the travel is shown to be not the prop- 
erty of the traveler, he may not be paid mileage for the performance 
of such travel without a showing that such use involved some actual 
expense on his part—as, for instance, that he paid the whole or a 
substantial part of the cost of operation of the vehicle over the distance 
for which mileage is claimed. See 20 Comp. Gen. 512. 

Accordingly, you are advised that where the mileage claimed in- 
volves the use of a privately owned automobile not the property of 
the traveler, a showing is required as to whether such use involved 
any expense to the claimant and an affirmative statement on the 
voucher over his signature relative to the matter will suffice for audit 


purposes. 
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The present record fails to establish any proper basis for the allow- 
ance of credit in the disbursing officer’s account for mileage paid to 
Mr. Scott for the travel performed on August 23, 1940. 


(B-17103) 


NAVAL RESERVE ENLISTED MEN—INVALID EXTENSIONS OF 
ENLISTMENT 


Since the regulations governing extensions of enlistment in the Naval Reserve 
do not authorize an extension or an aggregate of extensions of enlistment 
for a period in excess of 4 years, an agreement to extend an original extension 
of 4 years for unother 4 years is unauthorized. 

A Naval Reserve enlisted man retained on active duty by reason of an illegal 
extension of enlistment will be entitled to active duty pay and allowances 
for the period on and after the expiration of the valid extension of enlist- 
ment if, pursuant to the provisions of section 5 of the Naval Reserve Act 
of 1988, the Secretary of the Navy ratify his retention on active duty during 
the present emergency. 


Assistant Comptroller General Elliott to the Secretary of the Navy, June 19, 
1941: 


There has been received your letter of May 19, 1941, requesting 
decision as follows: 


On February 16, 1933, Neil Graham Schreiner, seaman first class, O-1, U. 8. 
Naval Reserve, enlisted in the Naval Reserve for a period of four years. This 
enlistment was subsequently extended for a period of four years, and on Decem- 
ber 17, 1940, prior to the expiration of his enlistment as already extended, 
Schreiner executed another agreement to extend his enlistment for an additional, 
term of four years. 

The second agreement under which Schreiner agreed to extend his enlistment 
for an additional four years was completed by his commanding officer, to be 
effective as of February 16, 1941. Schreiner first reported for active duty on 
January 1, 1941, and was on active duty when the second agreement for extension 
of enlistment became effective and is at the present time serving on active duty. 

While on active duty and until such time as he is discharged from his enlist- 
ment as extended, Schreiner, of course, will remain subject to naval jurisdiction, 
but the question arises as to his right to receive active duty pay and allowances 
of his rating for the period on and after February 16, 1941, under the conditions 
above stated. 

In this connection attention is invited to the provisions of section 5 of the 
Naval Reserve Act of 1988, approved June 25, 1938 (52 Stat. 1176), as amended 
(34 U. 8. Code, Sup. V, sec. 853c), to the effect that, in time of war or of national 
emergency declared by the President to exist, any member of the Naval Reserve 
may be ordered to active duty by the Secretary of the Navy and “may be required 
to perform active duty throughout the war or until the national emergency ceases 
to exist.” 

Your decision is requested on the question as to whether current naval appro- 
priations may be considered legally available for payment of active duty pay 
and allowances to Schreiner for the period subsequent to February 15, 1941, 
under the conditions set forth above, assuming, of course, that his continued 
employment on active duty on and after February 16, 1941, is authorized. 


Section 4 of the Naval Reserve Act of 1938, 52 Stat. 1176, provides: 


The Naval Reserve shall be composed of male citizens of the United States 
and of the insular possessions of the United States who have attained the age 
of seventeen years and who, by appointment or enlistment therein under regu- 
lations prescribed by the Secretary of the Navy or by transfer thereto as in 
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this act provided, obligate themselves to serve in the Navy in time of war or 
when in the opinion of the President a national emergency exists: * 


A proviso in section 6 of the Naval Reserve Act of 1938 is: 


That officers and enlisted men of the Naval Reserve on active duty shall be 
subject to separation therefrom in the same manner as may be provided by or 


in pursuance of law for the separation of officers and enlisted men of the Regular 
Navy: * * ® 


Section 9 is in part as follows: 


The Secretary of the Navy shall prescribe all necessary and proper regulations, 
not inconsistent with the provisions of this act, for the recruiting, organization, 


government, administration, training, inspection, and mobilization of the Naval 
Reserve, * * * 


Article H-2504, Bureau of Navigation Manual, provides: 


(1) Enlistments and reenlistments in the Naval Reserve shall be for terms 
of 4 years. 


(2) Enlisted men may be permitted to extend their enlistments for periods 


of 1, 2, 3, or 4 years under the same regulations as prescribed for extensions of 
enlistments in the regular Navy. 


Article D-1006, Bureau of Navigation Manual, provides: 


(1) The terms of enlistment of an enlisted man may, by his voluntary written 
agreement, be extended for three of four full years from date of expiration of 
his then existing term of enlistment. Enlistments may be extended for one year 
only for purpose of transfer to Fleet Reserve. Enlistments may be extended for 
two years only in the case of men completing first enlistment. (See Art. D—1010.) 


(C. B. N. M. 10-12.) 

Obviously the regulations do not authorize an extension or an aggre- 
gate of extensions of enlistment of members in the Naval Reserve for 
a period in excess of 4 years; therefore, the agreement of Schreiner 
on December 17, 1940, to again extend his enlistment for an additional 
term of 4 years was not authorized. 

Where an enlisted man is retained in actual service by reason of an 
illegal extension, the man is considered as serving in the enlistment 
purported to be extended until actually discharged. Decision of the 
Comptroller of the Treasury, June 6, 1914 (160 S. and A. memoran- 
dum, page 3255). However, the status of Schreiner subsequent to 
February 15, 1941, is affected by provisions of section 5 of the Naval 
Reserve Act of 1938 which provides: 

Any member of the Naval Reserve * * * may be ordered to active duty 
by the Secretary of the Navy in time of war or when in the opinion of the Presi- 
dent a national emergency exists and may be required to perform active duty 
throughout the war or until the national emergency ceases to exist; * * * 

If the Secretary of the Navy has therefore ratified Schreiner’s reten- 
tion on active duty during the emergency declared by the President, 
after expiration of his first extension of enlistment for four years he 
is entitled for the period on and after February 16, 1941, to pay and 
allowances as provided for members of the Naval Reserve on active 
duty under the current naval appropriation. 
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CONTRACTS—PAYMENTS—ADVANCE OF DELIVERY OF ARTICLE 


While, under the advance payment prohibition of section 3648, Revised Statutes, 
payment may not be made for articles in which the United States has ac- 
quired no right or interest and from which it derives no benefit, payment 
may be made for articles in advance of actual delivery if title therein has 
vested in the Government at the time of payment, or if the articles are 
impressed with a valid lien in favor of the United States in an amount at 
least equal to the payment. 15 Comp. Dec. 74, distinguished. 

Where the Government is presently unable to fulfill its obligation under a con- 
tract for office equipment by accepting and making final payment therefor, 
the contract may be modified to provide for the taking of, title to the equip- 
ment in storage and to permit partial payment, provided the conractor’s 
performance bond surety will consent thereto, and if the modifying instru- 
ment provide that the contractor shall be responsible absolutely for the 
care and protection of the equipment, and that the contractor will remain 
liable for the fulfillment of the terms and conditions of the original contract. 


Comptroller General Warren to the Secretary of the Navy, June 19, 1941: 
There has been considered your letter of May 22, 1941, as follows: 


Under date of June 17, 1940, the Navy Department entered into Contract 
NOd-1418 with the Security Steel Equipment Corporation for steel document file 
equipment for the Bureau of Navigation, Navy Department, Washington, D. C., 
for a total cost of $15,167.94. 

Article 1 of the contract required the equipment to be delivered and erected 
on the third floor of the Navy Building, Washington, D. C., within one hundred 
twenty (120) calendar days from its date or approximately October 14, 1940. 

Under date of August 7, 1940, the Bureau of Navigation, the agency requiring the 
equipment, reported that, since entering into the contract, the allocation to that 
Bureau of rooms in which it was proposed to install equipment covered by the 
contract had been revoked and it would, therefore, be necessary to extend the 
outside date on which delivery must be made to December 15, 1940. 

Due to the continued inability of the Government to take delivery of the equip- 
ment by the last-mentioned date, the contractor agreed to withhold shipment until 
March 1, 1941, without extra charge. However, on the incidence of this date it 
developed that the space was still unavailable and therefore a modification of the 
contract was authorized April 1, 1941, providing for the payment of an additional 
sum of $850.00 to the contractor for crating and uncrating and, in addition, $112.00 
a month for storage from March 1, 1941, to date of shipment. 

The crating and uncrating charges were made necessary for the reason that the 
contractor had been authorized initially to transport the equipment by truck 
uncrated in order to save the expense of freight which, under the specifications 
forming a part of the contract, was the obligation of the Government. 

Prior to entering into this modification, inquiry had been made of the Public 
Buildings Administration as to the availability of Government-owned space and 
reply was received to the effect that there was no such space in Washington that 
could be allocated for the purpose and also that the storage charge named by the 
contractor appeared to be a fair rental. 

The latest report from the Bureau of Navigation indicates that the acceptance 
of the equipment is dependent on the completion of the Navy Department Annex 
in Arlington, Virginia, and the approximate date set for the occupancy of this 
building is August 1, 1941. 

By reason of this long delay which was not anticipated at the time the 
contract was entered into, the contractors have requested that they be paid at 
least 90% of the contract price at this time since they have had their funds 
for labor and material tied up for many months and are working on borrowed 
capital. 

In a decision of October 8, 1908 (15 Comp. Dec. 76) the Comptroller of the 
Treasury held that under a contract providing for partial payment “only on 
estimates of the value of material delivered on the site and erected in place” 
payment could be made for work completed and ready for shipment but not 





918 _ DECISIONS OF THE COMPTROLLER GENERAL 


erected in place where the Government was at fault and did not furnish the 
contractor the site upon which to place the machinery contracted for. 

The present case possesses features analogous in many respects to those con- 
sidered in the cited decision. The Security Steel Equipment Corporation is in 
uo way responsible for the delay and voluntarily withheld shipment until 
March 1, 1941, for a period of over four months without extra compensation. 
It is believed that they are entitled to such financial relief as may be possible 
due to the unexpected conditions created by the existing emergency that prevent 
the Navy Department from accepting delivery of the completed equipment at 
the time specified in the contract. 


In view of the foregoing, decision is requested as to whether objection would 
be raised to a modification of the contract authorizing a payment at this time 
of 90% of the contract price on condition that the contractor furnish a bond 
in said amount to guarantee the faithful performance by it of all of the obligations 
of the contract. 

While article 8 of the contract provides that the contractor shall be 
paid for articles delivered and accepted, as indicated in your letter, 
the terms of the contract afford no basis for payment to the contractor 
in any amount upon the facts now appearing. It does not appear that 
the United States has acquired any right, title, or interest in the equip- 
ment, 19 Comp. Gen. 198, or that it has received any present benefit 
from the work thus far performed under the contract. Therefore, 
and aside from the terms of the contract, any payment to the con- 
tractor at this time is precluded by section 3648, Revised Statutes, 
which is in pertinent part as follows: 

No advance of public money shall be made in any case whatever. And in all 
cases of contracts for the performance of any service, or the delivery of articles 
of any description, for the use of the United States, payment shall not exceed the 
value of the service rendered, or of the articles delivered previously to such 
payment. * * * 

As stated by you, payment was authorized, under somewhat similar 
circumstances, in a decision reported in 15 Comp. Dec. 74. It is 
presumed, however, that the provisions of the cited section of the 
Revised Statutes were overlooked in that instance, since the decision 
makes no reference to said section. A different conclusion was reached 
in a later decision, 17 Comp. Dec. 231, involving a similar case. See, 
also, 20 Comp. Gen. 230, and 20 Op. Atty. Gen. 746. 

While, under the prohibition of the statute, payment may not be 
made for articles in which the United States has acquired no right or 
interest and from which it derives no benefit, payment may be made 
for articles in advance of their delivery into the actual possession of 
the United States if title therein has vested in the Government at the 
time of such payment, or if the articles are impressed with a valid lien 
in favor of the United States in an amount at least equal to the pay- 
ment. 1 Comp. Gen. 143; 17 Comp. Dec. 894; 29 Op. Atty. Gen. 46. 
And, where such procedure would be in the interest of the Government, 
an existing contract may be modified to provide that title to articles 
to be furnished thereunder will pass to the United States, and partial 
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payments may be made under a contract so modified. See decision of 
June 29, 1939, A-96745, to the Secretary of the Treasury. See also 
21 Op. Atty. Gen. 12. 

Since it appears the Government presently is unable to fulfill its 
obligation under the contract by accepting and making final payment 
for the equipment, and since a continued failure to perform its part 
of the agreement doubtless would adversely affect the Government’s 
position in the matter, it would seem to be advantageous to the United 
States to modify the contract to provide for the taking of title to 
the property in storage and to permit the making of a partial payment 
in such amount as will properly protect the interests of the Govern- 
ment in the matter. 

Accordingly, this office will not object to such a modification—and 
payment in accordance therewith—provided the surety on the con- 
tractor’s performance bond will consent thereto. Of course, it should 
be provided definitely in the instrument modifying the contract that 
the contractor shall be responsible absolutely, and not as a mere bailee, 
for the care and protection of the Government’s equipment which is 
to remain in the possession of the contractor, and that the contractor 
will remain liable for the fulfillment of all of the terms and conditions 
of the original contract, as amended by the change orders referred to 
in the above-quoted letter. 


(B-17647) 


SALARY LIMITATIONS—LABOR-FEDERAL SECURITY APPROPRIATION 
ACT, 1941 


The prohibition in section 703 of the Labor-Federal Security Appropriation Act, 
1941, against payment of salary of any person who received as many as three 
steps of administrative within-grade promotions during the fiscal year 1939, 
at a rate of pay in excess of the salary resulting from the first two steps, 
operated to cancel such promotions in excess of two steps, so that the em- 
ployees involved are not restored to their former salary status by the mere 
lifting of the prohibition, and any administrative within-grade promotions 
subsequently given such employees must be in accordance with the usual 
administrative procedure and subject to the laws, rules or regulations 
controlling within-grade promotions generally. 


Comptroller General Warren to the Federal Security Administrator, June 20, 
1941: 


I have your letter of June 9, 1941, as follows: 


Section 703 of the Labor-Federal Security Appropriation Act, 1941, (Public, 
No. 665, 76th Congress) reads as follows: 

“No part of any appropriation in this act shall be used to pay the salary of any 
person who received as many as three steps of administrative within-grade promo- 
tion in all positions occupied by such person during the fiscal year 1939, at a rate 
of pay in excess of the salary resulting from the first two steps of such promo- 
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tion; but this section shall not preclude the payment of the minimum salary of 
the grade to any person transferred, under standard regulations, to such grade.” 

The question arises in this agency as to whether this limitation requires the 
permanent reduction in salary of the persons affected or whether it requires 
merely the withholding of the third step of administrative promotion during the 
current fiscal year. You will note that it is simply a limitation on the expendi- 
ture of funds provided for in the act mentioned, which act, of course, expires on 
June 30, 1941. 

It seems to me that if the Congress had desired more than the withholding of 
the third step of promotion during the current fiscal year it would have provided 
language to that effect and would have said definitely that these employees shoula 
be reduced to the respective salaries resulting from the two-step promotions, in 
which event they would be required to await further promotion under the regular 
rules and regulations; but in the event of no further legislation limiting admin- 
istrative promotions, it is my opinion that those employees affected by section 
708 supra revert on July 1, 1941, without further administrative action, to their 
former salaries, i. e., those salaries resulting from the three steps of administra- 
tive promotion which they received prior to the enactment of this limiting 
legislation. 

I should be glad to have your confirmation of this opinion. 


In House Report No, 1822, Seventy-sixth Congress, Third Session, 
Report of the Committee on Appropriations on H. R. 9007, which 
became the act of June 26, 1940, 54 Stat. 574, in which the appropria- 
tion restriction in question was included, it was stated : 


In the opinion of the committee some of the agencies provided for in the ac- 
companying bill have flagrantly abused administrative discretion, vested in them 
by Congress, by making wholesale advances in salary to employees. In some 
few cases advances have run to as many as six steps in a single year and larger 
groups of employees have received as many advances as three, four, and five 
steps. In one case it is noted that an employee having an efficiency rating of 
“fair” received a three-step administrative advance during the past fiscal year. 
This is in direct violation of the terms of the Classification Act of 1923. Whether 
these promotions were made in the fiscal year 1939 in anticipation of the inhibi- 
tion on promotions for 1940 on all agencies affected by the reorganization act is 
not as important to the committee as the fact that in making such a large series of 
these salary step-ups, certain selected individuals were stepped up three, four, 
five, and even six steps during a single fiscal year. In the belief that Congress 
should make its attitude clear in cases where it feels that administrative discre- 
tion has been abused, the committee has inserted in the bill, for the approval 
of the House, a provision denying the use of funds appropriated in the bill in 
paying salary to any employee in excess of the salary that he would have 
been entitled to on the basis of a two-step advance during the fiscal year 1939. 


In decision of July 31, 1940, 20 Comp. Gen. 57, 64, the following 
comment regarding the above statement was made: 

As stated in your letter, the legislative history of the act in question discloses 
that section 703 of title VII was inserted in the bill because of the belief of 
the committee in charge of the legislation that “some of the agencies provided 
for in the accompanying bill have flagrantly abused administrative discretion, 
vested in them by Congress, by making wholesale advances in salary to employees” 
{italics supplied], and because it was felt that “Congress should make its atti- 
tude clear in cases where it feels that administrative discretion has been 
abused.” * * * 

While the restriction on the use of appropriated funds appears in 
the annual appropriation act for the fiscal year 1941 and is effective 
only during that year, unless reenacted for the fiscal year 1942 (the 
restriction not appearing in bill H. R. 4926 proposing appropria- 
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tions for the fiscal year 1942 for the Department of Labor, the Fed- 
eral Security Agency and related independent agencies), it appears 
to have been the clear purpose and intent of the Congress to reverse 
or cancel (as it were) the administrative action in advancing or pro- 
moting employees more than two steps within their grades during the 
fiscal year 1989, and to require a reduction effective July 1, 1940, in 
the salary rates of those employees who received more than two 
within-grade promotions during the fiscal year 1939 to a rate not in 
excess of two within-grade promotions received during the fiscal year 
1939. 20 Comp. Gen. 57. See, also, in this connection United States 
v. Dickerson, 310 U. S. 554. 

Any within-grade promotion on and after July 1, 1941, of such 
employees must be made in accordance with the usual administrative 
procedure and will be subject to the average provision, the attain- 
ing of a proper efficiency rating (see 17 Comp. Gen 484), and any 
other laws, rules or regulations controlling the granting of within- 
grade promotions. 

Accordingly, I am unable to concur in the view expressed in your 
letter that the employees in question will automatically revert on July 
1, 1941, to the salary rates they would have received had their salary 
rates not been reduced by reason of the appropriation restriction. 


(B-17687) 


CONTRACTS—COST-PLUS—INCLUSION OF TRAVELING EXPENSES OF 
PROSPECTIVE EMPLOYEES 


A cost-plus-a-fixed-fee contractor may be reimbursed, under a contract providing 
for reimbursement for labor procurement expenses, the reasonable expenses 
of travel of prospective employees who traveled, to the contractor’s place of 
business for interviews regarding their qualifications for employment, even 
though in some instances they were found not qualified. 


Comptroller General Warren to Capt. W. Gritz, U. S. Army, June 23, 1941: 


There has been received, by reference from the Secretary of War, 
your letter of May 1, 1941, requesting decision whether you are au- 
thorized to make payment on a voucher transmitted therewith in 
favor of McQuay-Norris Manufacturing Co. in the amount of $114.63, 
covering reimbursement under contract No. W—Ord-505, dated Feb- 
ruary 26, 1941, for travel expenses paid by the contractor to persons 
who traveled to the contractor’s place of business in St. Louis, Mo., 
for interviews with a view toward employment, but who were not 
employed by the contractor. 

By third indorsement of May 26, 1941, to the Chief of Finance, the 
Ordnance Office, War Department, makes the following explanation 
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of the expenditures for which reimbursement is claimed on this 
voucher. 


1. The attached voucher covers reimbursement to the McQuay-Norris Manu- 
facturing Company for travel expenses incurred by four prospective employees 
from their homes to St. Louis Missouri, and return, for the purpose of an inter- 
view toward employment under cost-plus-a-fixed-fee contract number W-ord-505. 
Such expenses are authorized by section 1d, article III-A of title III of said 
et which provides for reimbursement for “* * * expenses of procuring 
abor ag 

2. It is recognized that all persons requested to report for an interview toward 
employment will not be employed, and with the exigency of national defense 
placing a premium on qualified personnel, it is necessary to offer to reimburse 
prospective employees for travel from their homes to place of interview and 
return. Inasmuch as the prospective employees in the instant case were not 
qualified to fill the positions they sought, employment was not consummated and 
they were reimbursed by the contractor for travel expenses incurred. This 
appears to be clearly an expense of procuring labor as contemplated by the 
contract. 

8. The expenses are such as are usually incurred by an employer desiring to 
interview potential employees for key positions, are in accordance with the usual 
practice of the contractor, and were approved by the contracting officer’s repre- 
sentative. It has not been the usual practice of the contractor to require that 
receipts be furnished for travel expenses, and therefore the prospective employees 
were not informed that same would be required. 

4. It is recommended that the above voucher be paid inasmuch as the expendi- 
tures are in accordance with the contractor’s usual procedures, are authorized 
by the contract, and have been approved by the contracting officer’s representative. 

5. Inasmuch as this is the first voucher presented for payment covering reim- 
bursement for travel expenses by potential employees, and as other contracts 
entered into by the Ordnance Department include a provision authorizing such 
expenditures, it is requested that the matter be submitted to the Comptroller 
General for decision as to what evidence should be submitted in support of 
vouchers covering reimbursement for expenses of procuring labor for future 


guidance. 

The voucher is supported by itemized statements of the expenses in- 
curred by the various travelers, together with their signed receipts 
indicating the payment of such expenses to them by the contractor. 

Contract No. W-Ord-505 provides for the equipment, preparation 
for operations (including training of operating personnel) and oper- 
ation of an ordnance manufacturing plant, in consideration of the 
reimbursement by the Government of the contractor’s expenditures 
as provided in the contract, plus a stipulated fixed fee. By article 
TI-D of the contract the contractor is authorized to do all things nec- 
essary or convenient in and about the operating and closing down of 
the plant, including the employment of all persons engaged in the 
work under the contract. 

Article ITT—A of the contract provides, in pertinent part, that: 

1, The contractor shall be reimbursed in the manner hereinafter described for 
such of its actual expenditures in the performance of the work under this con- 
tract as may be approved or ratified by the contracting officer and which costs 


and expenses shall include but shall not be limited to the following items: 
* * 7 » 7 * + 


d. Transportation, traveling and hotel expenses to and from the work of the 
necessary field forces for the economical and successful prosecution of the 


work; expenses of procuring labor and expediting the production and trans- 
portation of material and equipment. 
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It appears proper to consider that the contractor’s expenses of 
procuring labor, for which reimbursement is authorized by the above- 
quoted contract provision, comprehends such reasonable travel ex- 
penses as it may be required to pay to prospective employees in order 
to secure their presence at an interview for the purpose of determining 
their qualifications for the positions sought, even though in some 
instances the contractor may find the applicant unqualified for 
employment. 

Accordingly, the voucher, together with supporting papers, is re- 
turned with the advice that payment thereof is authorized, if 
otherwise correct. 


(B-18039) 


AFFIDAVITS—NONADVOCATION OF THE OVERTHROW OF THE 
GOVERNMENT—EXPENSES OF EXECUTION 


The expenses incident to execution of the affidavits administratively required 
in pursuance of the provision in the Naval Appropriation Act, 1942, regard- 
ing the nonadvocation by employees of the overthrow of the Government 
of the United States by force or violence, may be considered an admin- 
istrative expense rather than a persorial expense of the employees, and, 
therefore the Navy Department may employ, in connection with the execu- 
tion of such affidavits, the personal services of notaries public for a limited 
period at a stipulated per diem salary rate, charging their compensation 
to “Miscellaneous Expenses.” 


Comptroller General Warren to the Secretary of the Navy, June 26, 1941: 


I have your letter of June 20, 1941 (reference LL: L16~-4 (410619) ), 
as follows: 


“The Naval Appropriation Act, 1942,” approved May 6, 1941 (Public Law 48, 
77th Congress) provides that— 

“No part of any appropriation contained in this act shall be used to pay the 
salary or wages of any person who advocates, or who is a member of an organiza- 
tion that advocates, the overthrow of the Government of the United States by 
force or violence: Provided, That for the purposes hereof an affidavit shall be 
considered prima facie evidence that the person making the affidavit does not 
advocate, and is not a member of an organization that advocates, the overthrow 
of the Government of the United States by force or violence: Provided further, 
That any person who advocates, or who is a member of an organization that 
advocates, the overthrow of the Government of the United States by force or 
violence and accepts employment the salary or wages for which are paid from 
any appropriation in this Act shall be guilty of a felony and, upon conviction, shall 
be fined not more than $1,000 or imprisoned for not more than one year, or both: 
Provided further, That the above penalty clause shall be in addition to and not 
in substitution for any other provisions of existing law.” 

The Secretary of the Navy under date of June 12, 1941 issued instructions 
requiring that Standard Form number 47, which is required in pursuance of the 
above provision of law, shall be executed by all civil employees before a notary 
public and be filed with and retained by the Disbursing Officer carrying the 
accounts of the employees. There are approximately 15,000 civilian employees 
at the Navy Yard, Washington, D. C., who will be required to furnish the above- 
described affidavit. In order to carry out the instructions of the Secretary of 
the Navy within the time required, the Washington Navy Yard desires to employ 
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the personal services of twelve notaries public in the District of Columbia for a 
period of approximately fourteen days at a rate of pay of $10 per day each. 
Information is respectfully requested as to the appropriation to which 
expenditures for the employment of these notaries public may be charged. 

It is the general rule that expenses incident to the execution of 
affidavits or oaths required of individual Government employees to 
qualify them for the positions to which they are being appointed 
or for the receipt of pay or allowances thereunder, are personal to the 
employee; and that if such oaths or affidavits cannot be executed 
free of charge by a notary in the Government service, or some other 
Government official authorized to administer such oaths, the employee 
must bear the expense personally. 20 Comp. Gen. 56. 

The paragraph of the Naval Appropriation Act for 1942 quoted 
in your letter would appear to impose an administrative duty on the 
Department of such magnitude as to warrant regarding the expense 
incident to the execution of Form No. 47, under the circumstances 
you present, as an administrative expense, rather than as a personal 
expense of the employees such as in the cases covered by the rule 
stated in the preceding paragraph. 

The first appropriation in the Naval Appropriation Act of 1942 
under the heading “Miscellaneous expenses” provides generally for 
various items of expenses including “the part-time or intermittent 
employment in the District of Columbia or elsewhere of such experts 
and at such rates of compensation as may be contracted for by and in 
the discretion of the Secretary of the Navy” together with a provision 
“and other necessary and incidental expenses.” While a notary may 
not be such an “expert” as is contemplated under this provision in the 
appropriation, he is nevertheless a person having certain qualifica- 
tions not usually required of Government employees and his serv- 
ices in a matter such as here involved are required for a special pur- 
pose. Under such circumstances, if it be determined administratively 
that the services of the notaries you propose to employ are required 
for the purpose of complying with the affidavit provision here in 
question this office would not be required to object to their employment 
on the basis you suggest, charging their compensation to the appro- 
priation “Miscellaneous expenses.” 


(B-17854) 


AFFIDAVITS—NONADVOCATION OF THE OVERTHROW OF THE 
GOVERNMENT 


The affidavit requirement in ‘section 305 of the Treasury and Post Office Depart- 
ments Appropriation Act, 1942, as to the nonadvocation of the overthrow of 
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the Government of the United States by force or violence, is primarily for 
administrative consideration, and this office will require a certificate of com- 
pliance to be made a part of the pay rolls on which employees of the Govern- 
ment subject to such or similar provision are paid their compensation. 

An affidavit executed before an officer or employee of the Postal Service who is 
authorized to administer oaths for certain specific purposes only—such as 
oaths of office, etc., as distinguished from oaths generally—does not meet the 
affidavit requirements of section 305 of the Treasury and Post Office Depart- 
ments Appropriation Act, 1942, as to the nonadvocation of the overthrow of 
the Government of the United States by force or violence, but such affidavit 
may be executed before postmasters in Alaska, they being authorized to 
administer any oath required by Congress. 


Comptroller General Warren to the Postmaster General, June 27, 1941: 
I have your letter of June 13, 1941, as follows: 


Public 88, approved May 31, 1941, contains the following provision : 

“So. 305. No part of any appropriation contained in this act shall be used to 
pay the salary or wages of any person who advocates, or who is a member of an 
organization that advocates, the overthrow of the Government of the United 
States by force or violence: Provided, That for the purposes hereof an affidavit 
shall be considered prima facie evidence that the person making the affidavit does 
not advocate, and is not a member of an organization that advocates, the over- 
throw of the Government of the United States by force or violence: * * *.” 

Various laws incorporated in the Postal Laws and Regulations, 1940, empower 
postmasters and other postal officers and employees to administer oaths for cer- 
tain purposes, particular attention being invited to section 33. It would greatly 
facilitate compliance with the requirement cited above in the act of May 31, 1941, 
if the affidavit required could be administered by postmasters and others, and in 
addition it would save the payment of notarial fees by postal employees. 

It will be appreciated if you would advise me at your earliest convenience 
whether your office would regard as complying with the law, affidavits 
administered as herein proposed. 

The affidavit requirement in section 305 of the act of May 31, 1941, 
55 Stat. 235 quoted in your letter, is primarily for administrative con- 
sideration, and this office will require a certificate of compliance to 
be made a part of the pay rolls on which employees of the Government 
subject to such or similar provision are paid their compensation. 

The usual and accepted definition of the word “affidavit” is that 
it is a statement or declaration reduced to writing and sworn to or 
affirmed before some officer who has authority to administer an oath 
or affirmation. Such statement or declaration denotes something more 
than is involved in taking an oath for the faithful performance of 
the duties of a position and to support and defend the Constitution 
of the United States—the usual requirements of the oath of office 
of Government officers and employees. With respect to employees of 
the Postal Service, section 31 of the Postal Laws and Regulations, 
1940, based on the provisions of the act of March 5, 1874, 18 Stat. 19, 
provides that the oath of office may be taken before any officer, civil or 
military, holding a commission under the United States. The note 
under said section 31 specifies in detail that such oath may be admin- 
istered by postmasters, post-office inspectors, United States judges and 
district attorneys, United States commissioners, United States mar- 
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shals, collectors of customs and internal revenue and all other officers, 
civil or military, holding commissions under the United States. How- 
ever, a specific authorization to administer that oath does not vest in 
the officer authority to administer any other oath or to take acknowl- 
edgments to affidavits such as are here involved. 

Section 305 of the act of May 31, 1941, supra, evidently contem- 
plates that the affidavit required thereunder should contain a statement 
of facts, that is, that the person making such affidavit “does not advo- 
cate, and is not a member of an organization that advocates, the over- 
throw of the Government of the United States by force or violence,” 
and that such affidavit should be sworn to before some officer who has 
authority generally to administer oaths and affirmations. 

Section 33 of the Postal Laws and Regulations, 1940, referred 
to in your submission, lists various officers and employees who may 
administer oaths for certain purposes us follows: 

(1) Postmasters, assistant postmasters, chief clerks of the various 
Government departments, and others, pursuant to the provisions of 
the act of June 6, 1939, 53 Stat. 810, are required, empowered and 
authorized, when requested, to administer oaths, required by law or 
otherwise, “to accounts for travel or other expenses against the United 
States.” 

(2) Postmasters within the Territory of Alaska are authorized and 
directed, as provided by the act of August 5, 1939, 53 Stat. 1219, to 
administer oaths and affirmations and to perform all other functions 
of a notary public within said Territory, whenever an oath, affirma- 
tion or acknowledgment or a certificate thereof is authorized, per- 
mitted or required by any act or acts of Congress. 

(3) Under the provisions of the act of June 15, 1934, 48 Stat. 963, 
post office inspectors are empowered and authorized with like force 
and effect as officers having a seal to administer oaths “required or 
authorized by law or regulation promulgated thereunder in respect 
of any matter coming before them in the performance of their official 
duties” and, also, to accounts for travel or other expenses against the 
United States; and chief clerks and assistant chief clerks in the Rail- 
way Mail Service are required ,empowered and authorized, when 
requested “to administer oaths to employees on appointment or pro- 
motion and to accounts for travel or other expenses against the United 
States with like force and effect as officers having a seal.” 

While the officers and employees listed above are authorized to 
administer oaths for certain specific purposes they are not authorized 
to administer oaths or affirmations generally, except postmasters 
within the Territory of Alaska. The special purposes for which such 
officers and employees are authorized to administer oaths or affirma- 
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tions would appear to constitute the limit of their authority in that 
respect and since they are not authorized to administer oaths and 
affirmations generally, and were not specifically authorized to adminis- 
ter the oath to the affidavit here in question, I have to advise that an 
affidavit executed before an officer or employee listed under section 33 
of the Postal Laws and Regulations, 1940, other than a postmaster in 


Alaska, would not meet the requirements of section 305 of the act 
of May 31, 1941. 


(B-18209) 
PUBLIC BUILDINGS—ERECTION ON LEASED LAND 


While appropriated funds may not ordinarily be used for improving private 
property, funds allotted to the Federal Communications Commission from 
the “Emergency Fund for the President” in the Military Appropriation 
Act, 1941, may be used for the erection of temporary structures and radio 
monitoring facilities on leased premises in Alaska, provided there be in- 


serted in the lease a specfic provision retaining title thereto in the United 
States with the privilege of removal. 


Comptroller General Warren to the Chairman, Federal Communications Com- 
mission, June 27, 1941: 


I have your letter of June 25, 1941, as follows: 


This Commission’s national defense program requires the establishment at 
the earliest possible date of three strategically located monitoring units in 
Alaska for the duration of its emergency program. Leases of suitable build- 
ings, either existing or to be constructed, have been secured at Anchorage 
and at Juneau, Alaska, but at Fairbanks, our representative has been unable 
either to lease an existing building suitably located, or to make arrange- 
ments for a building to be constructed and rented to this Commission. How- 
ever, the Board of Regents of the University of Alaska has made available 
a desirable site and a lease is being executed for a nominal rental for the 
coming fiscal year with right of renewal in the Government for the following 
six years and with an express provision that the Government shall have the 
right to construct or have constructed on the premises such buildings, antennae 
or other structures as may be necessary for a monotoring station, which build- 
ings, antennae or other structures shall be and remain the property of the 
Government and may be removed therefrom by the Government at any time 
prior to the termination of the lease. 

It is proposed to enter into a contract with Fairbanks Lumber Supply, Inc., 
for approximately $1,450, whereby Fairbanks Lumber Supply, Inc., will supply 
and move to the leased site two existing buildings 12’ by 24’, and will fasten 
them together, insulate and refinish them. The buildings are estimated to 
cost $620; the moving, $100; the labor for refinishing, $450; and the cost of 
materials, $281.37. The Commission plans to use for this purpose part of the 
funds allotted to it from the “Emergency Fund for the President,” which was 
made available by the Military Appropriation Act, 1941 (Public, No. 611) “to 
enable the President, through the appropriate agencies of the Government, 
without reference to section 3709, Revised Statutes, to provide for emergencies 
affecting the national security and defense and for each and every purpose con- 
nected therewith, including all of the objects and purposes specified under 
any appropriation available or to be made available to the War Department for 
the fiscal years 1940 and 1941 * * *.” 

Various acts making appropriations for the War Department, such as Public, 
No. 781, approved September 9, 1940, Public, No. 800, approved October 8, 1940, 
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and Public, No. 667, approved June 26, 1940, and including the Military Ap- 
propriation Act, 1941, provide for the construction of buildings for various 
purposes, and it is, therefore, believed that the funds aforementioned may 
be used for the proposed building. However, in view of the fact that the 
building is to be located on leased premises, it has been considered advisable 
to secure clearance from your Department. 

The proposed building is required for defense monitoring purposes, is tempo- 
rary and inexpensive in character, and may be moved, though not without some 
difficulty and some loss in value. In this connection, your attention is called 
to the policy evidenced by the appropriation in the Military Appropriation Act, 
1941 (under the subtitle “Military Posts”) for emergency construction including 
acquisition of land without regard to the provisions of sections 355 and 1136, 
Revised Statutes. 

As this building is urgently needed, it is respectfully requested that this 
matter be given your earliest attention. 


The Emergency Fund for the President, to which you refer, act of 
June 13, 1940, 54 Stat. 377, provides: 

To enable the President, through the appropriate agencies of the Government, 
without reference to section 3709, Revised Statutes, to provide for emergencies 
affecting the national security and defense and for each and every purpose 
connected therewith, including all of the objects and purposes specified under 
any appropriation available or to be made available to the War Department for 
the fiscal years 1940 and 1941; the furnishing of Government-owned facilities 
at privately owned plants; * * 

While it is a well established rule that appropriated funds may not 
ordinarily be used for improvement of private property, this rule 
would not prevent the use of the funds here involved for the procure- 
ment and erection on the leased premises of the necessary structures 
and facilities described in your submission provided there be inserted 
in the lease a specific provision retaining title thereto in the United 
States with the privilege of removal. 15 Comp. Gen. 761. 





(B-15851) 


CONTRACTS—COST-PLUS—INCLUSION OF CHARGES FOR CASHING 
CHECKS OF CONTRACTORS’ EMPLOYEES 





Reasonable amounts paid to banks as “activity charges” in connection with 
cashing pay-roll checks of employees of War Department cost-plus-a-fixed- 
fee contractors, who are required by “Construction Division Letter No. 75” 
to provide facilities for cashing such checks without cost to the employees, 
may be reimbursed under contracts providing for reimbursement of such 
actual expenditures as may be approved or ratified by the contracting officer, 
including “All * * * services * * * necessary for either temporary 
or permanent use for the benefit of the work.” 


Comptroller General Warren to the Secretary of War, June 30, 1941: 
I have your letter of June 16, 1941, as follows: 


Reference is made to your decision, B-15851 dated May 9, 1941, denying reim- 
bursement in the sum of $757.95 covering an activity charge made by the Central 
National Bank, Junction City, Kansas, incident to cashing of pay-roll checks 
issued in connection with cost-plus-a-fixed-fee contract No. W 6139 qm-41 with 
John C. Long, M. W. Watson, and Manhattan Construction Company. 
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Since the publication of that decision a number of protests and requests for 
reconsideration of that decision have been received from cost-plus-a-fixed-fee 
contractors engaged in the prosecution of Army national defense projects. The 
inclosed letter dated January 3, 1941, from the Burlington Savings Bank addressed 
to A. Guthrie & Co., Inc., and Al Johnson Construction Company, contractors for 
the Iowa Ordnance Plant, Burlington, lowa, under contract No. W-6978-qm-1 and 
letter dated June 3, 1941, from the contractors to the Constructing Quarter- 
master, Iowa Ordnance Plant, typify such protests and requests for recon- 
sideration of your decision. 

It will be noted that the contractors refer to the requirements of Construction 
Division Letter No. 75, dated February 6, 1941 (copy inclosed for your informa- 
tion), requiring contractors to provide cashing facilities for pay checks on the 
project site at no cost to the employee. That requirement and others specified in 
Construction Division Letter No. 75 were considered necessary to establish 
proper labor relations on cost-plus-a-fixed fee projects. Therefore, it is the 
view of this office that if additional expense is imposed upon the contractor because 
of such requirement it is a proper reimbursable item. 

The only alternatives to the procedure referred to in your decision and in 
the typical case herewith presented, namely, that of making available to the 
employees involved cashing facilities at a nearby bank for checks issued in 
payment of wages, are: (1) to allow payment by check and place the burden 
on the employees involved of paying the cashing charges themselves, or (2) 
to require cost-plus-a-fixed-fee contractors to pay in cash at the site of the 
project. However, it is the view of this office that alternative procedure (1) 
is a violation of at least the spirit of the Act of June 13, 1934 (48 Stat. 940: 
40 U. S. C. 766 b-c), would not be in the interest of proper labor relations, and 
would be in violation of the requirement of Construction Division Letter No. 75, 
referred to in paragraph 8 above; and with respect to alternative procedure 
(2) it is the view of this office that it would be necessary to use armored 
car service, which would be more expensive than the procedure which has been 
in use and such expense would be reimbursable under the contract. In this 
connection there is also inclosed a letter dated June 11, 1941, addressed to the 
Construction Division, Office of The Quartermaster General, from B. I. du Pont 
de Nemours & Company, indicating the comparative cost between armored car 
service and bank service for cashing checks of employees of cost-plus-a-fixed-fee 
contractors. 

Therefore, it is requested that you reconsider your decision referred to above 
with a view of authorizing reimbursement for reasonable activity charges by 
banks in connection with cashing checks of employees of cost-plus-a-fixed-fee 
contractors. 


The decision of May 9, 1941, to which you refer, was an advance 
decision to a disbursing officer on a proposed payment to John C. 
Long, M. W. Watson, and Manhattan Construction Co., in connection 
with cost-plus-a-fixed-fee contract No. W-6139-qm-41 dated Oc- 
tober 21, 1940, in reimbursement of an activity charge imposed by 
the Central National Bank, Junction City, Kans., on pay-roll checks 
issued by the contractor. It was held that the proposed payment 
on the voucher submitted was not authorized for the reason that— 

* * * the contract provides, generally, that the Government will reimburse 
the contractor the actual cost of the work, plus a fixed fee which includes 
profit and all general overhead expenses. Under article II of the contract 
there are listed the many items of expenditure for which reimbursement will 
be made, but nowhere is there specifically mentioned an item such as here 
considered. Section 7 of article II provides that “no overhead expenses of any 
kind, except as specifically authorized in section 1 of this article, shall be 
included in the cost of the work.” Although many items of overhead expense 
appear to be listed in section 1 of article II, there is not “specifically author- 
ized” therein an overhead item such as involved here. Incidentally, it may 


be observed from the field auditor’s letter, supra, that he considered this item 
as “chargeable to the contractor’s overhead.” 
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It is noted that several cost-plus-a-fixed-fee contractors have urged a 
reconsideration of that decision, among whom are the A. Guthrie & 
Co., Inc., and Al Johnson Construction Co. under contract No. 
W-6978-qm-1. Also, a similar question has arisen as to contract No. 
W-7011-qm-2, dated December 31, 1940, with the H. K. Ferguson 
Co. and Oman Construction Co. 

Your above-quoted letter expresses the view that because such 
contractors are required by Construction Division Letter No. 75 
to provide facilities for cashing employees’ pay checks without cost 
to the employees, the additional expense imposed upon the contractor 
is properly reimbursable to him. 

Whether a particular item of expense is reimbursable to the con- 
tractor as such, or whether it is included in lump-sum-fixed fees or 
other payments made depends upon the terms of the contract; and, 
consequently, a proper consideration of the matter is not possible 
except with relation to specific contracts. The quartermaster con- 
tracts cited above are, however, generally similar, having been exe- 
cuted on C. P. F. F. Form No. 1; and it is assumed that Construction 
Division Letter No. 75 had reference to this type of contract. In 
view of those instructions, it is evident that any checking account 
activity charge imposed on the contractor by reason of providing 
facilities at or near the site for cashing employees’ pay checks is in 
fact an expense incurred in engaging a service required by the Gov- 
ernment in the performance of the work, within the scope of article 
II, par. 1 (a) of the contract, which provides for reimbursement of 
such actual expenditures in the performance of the work as may 
be approved or ratified by the contracting officer, including, among 
other items, “All * * * services * * * necessary for either 
temporary or permanent use for the benefit of the work.” This is 
made more apparent by the fact that, if the contractor chose to hire 
the necessary field employees on the site of the work in order to 
make cash disbursements of wages, such expenditures clearly would 
be reimbursable under article II 1 (g) of the contract, which allows 
reimbursement of salaries of field employees of the contractor in 
connection with the work. 

You are advised, therefore, that this office will not object to the 
reimbursement to the contractor under contracts similar to Nos. 
W-6139-qm-41, W-6978-qm-1, and W-7011-qm-2, of reasonable 
amounts paid to banks as activity charges in connection with pay- 
roll checks of the contractors’ employees, provided that such expenses 
are properly substantiated, are approved or ratified by the contract- 
ing officer, and are verified in accordance with the terms of the 
contract. 
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(B-16999) 


WALSH-HEALEY ACT APPLICABILITY—CONTRACTS MADE WITHOUT 
ADVERTISING 


A contract for supplies in excess of $10,000, made without advertising pursuant 
to the authority conferred upon the Secretary of War by the act of July 2, 
1940, is, by the very terms of the act, subject to the labor requirements of the 
Walsh-Healey Act unless otherwise exempted therefrom, and, therefore, is 
not within the class of contracts generally exempted from the requirements 
of the latter act because of having been entered into without advertising. 

Where a misunderstanding existed as to the applicability of the Walsh-Healey 
Act to a War Department supply contract entered into without advertising 
pursuant to the act of July 2, 1940, and contractor’s bid, as well as the ac- 
ceptance, was made under the erroneous impression the act was inapplicable, 
the contractor may not be required to comply with its provisions unless it 
will agree to do so. 


Comptroller General Warren to the Secretary of War, June 30, 1941: 
There has been considered your letter of May 13, 1941, as follows: 


There are transmitted herewith copies of contracts Numbers W431-qm-4206 and 
W431—qm-4320, with Hope Webbing Company, Providence, Rhode Island, dated 
December 5, 1940 and December 27, 1940, respectively, together with all pertinent 
correspondence between the contracting officer and the contractor. These con- 
tracts were entered into by the United States of America, represented by Major 
H. J. Hunker, Quartermaster Corps, contracting officer, Jeffersonville Quarter- 
master Depot, Jeffersonville, Indiana. 

The difficulties being experienced by the contracting officer were first brought to 
the attention of The Quartermaster General’s Office in Washington under letter 
of March 21, 1941, copy attached, which letter set forth a complete synopsis of 
the case. The opinion of the Quartermaster General's Office in answer to the 
questions propounded in the basic communication were stated in its first indorse- 
ment, dated March 27, 1941, a copy of which is also attached. Acting upon this 
first indorsement, the contracting officer forwarded the subject contracts to the 
Hope Webbing Company for execution, but these were returned unexecuted as 
stated in the attached copy of second indorsement from the commanding officer, 
Jeffersonville Quartermaster Depot, dated May 2, 1941. 

The following questions are presented for your opinion: 

(1) If a supply contract is entered into pursuant to the provisions of section (1) 
(a), act of July 2, 1940 (Public 703, 76th Congress) in an amount in excess of 
$10,000.00, is it subject to the provisions of the Walsh-Healey Act? 

(2) If the above question is answered in the affirmative, inasmuch as there 
might have been a possible misunderstanding between the contracting parties as 
to the applicability and inclusion in the contract of the provisions of the Walsh- 
Healey Act, should the contractor be afforded any relief from strict adherence 
to all provisions of this act? 

(3) Assuming question (1) to be answered affirmatively with no relief granted 
under question (2), and the contractor continues to refuse to execute the con- 
tracts, notwithstanding the amount of partial preference, on what basis should 
payment for the completed work be made? 

It is requested that the attached enclosures be returned with your opinion. 


The act of June 30, 1936, 49 Stat. 2036, commonly known as the 
Walsh-Healey Act, relates to contracts “for the manufacture or fur- 
nishing of materials, supplies, articles, and equipment in any amount 
exceeding $10,000” and requires, inter alia, that such contracts shall 
contain certain representations and stipulations with respect to mini- 
mum wages, maximum hours, child labor, working conditions, ete. 
Section 9 thereof provides that the act “shall not apply to purchases 
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of such materials, supplies, articles, or equipment as may usually be 
bought in the open market,” and this has been construed to relate to 
open-market purchases permitted by statute to be made without ad- 
vertising for bids, as for example, emergency purchases authorized to 
be procured without advertising for bids under section 3709, Revised 
Statutes, or 10 U.S. C. 1201. 

Section 1 (a) of the act of July 2, 1940, Public No. 703, 54 Stat. 712, 
entitled “An Act To expedite the strengthening of the national de- 
fense,” authorizes the Secretary of War to make certain contracts with 
or without advertising, but provides, in part, as follows: 

* * * That no contract entered into pursuant to the provisions of this 
section which would otherwise be subject to the provisions of the act entitled 
“An act to provide conditions for the purchase of supplies and the making of con- 
tracts by the United States, and for other purposes,” approved June 30, 1936 
(49 Stat. 2036; U. 8. C., Supp. V, title 41, secs. 35-45), shall be exempt from the 
provisions of such act ‘solely because of being entered into without advertising 
pursuant to the provisions of this section; * 

Thus, while section 1 of the act of July 2, 1940, supra, authorizes the 
execution of certain contracts without advertising—which authority 
generally would exempt such contracts from the provisions of the 
Walsh-Healey Act—the said act clearly provides that such authority 
is not to be construed as exempting contracts entered into pursuant 
thereto from the requirements of the Walsh-Healey Act. That is to 
say, contracts executed pursuant to the act of July 2, 1940, are required 
to be made subject to the provisions of the Walsh-Healey Act unless 
they otherwise are exempted therefrom. For example, the Walsh- 
Healey Act itself excepts certain classes of contracts from its terms and 
section 6 thereof authorizes the Secretary of Labor, under certain 
conditions, to exempt specific contracts therefrom. The act of July 
2, 1940, is not to be construed as affecting those contracts. It may be, 
too, that under a given set of circumstances a particular contract en- 
tered into by virtue of the authority of the act of July 2, 1940, also 
could be regarded as an “emergency” purchase, as that term is generally 
used, but such a situation does not appear to exist in the present case 
and consequently need not be considered. 

Therefore, in reply to your first question, you are advised that a 
contract for supplies in an amount in excess of $10,000, which other- 
wise would be subject to the provisicns of the Walsh-Healey Act, 
is not exempted from such provisions solely because the purchase 
was made in the “open market” pursuant to the provisions of the act 
of July 2, 1940, Public, No. 703. 

As to the effect, generally, of the failure to include mandatory 
provisions in public contracts, attention is invited to decision to you 
dated June 14, 1941 (B-16920), 20 Comp. Gen. 890, with respect to 
the eight-hour law of 1912, wherein it was stated that— 
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* * * the action to be taken in a particular case, either by this office or 


by an administrative office, would seem to be for determination in the light of 
the facts and circumstances and the character of the contract involved in the 
particular case. * * * 

Contract No. W-431-qm-4206 consists of the acceptance on De- 
cember 5, 1940, of the offer contained in Hope Webbing Company’s 
confirming letter of November 29, 1940. Neither the offer nor the 
acceptance thereof makes reference to the provisions of the Walshr- 
Healey Act. Nevertheless it appears the contractor, at the time it 
made the offer, understood compliance with the provisions of the said 
act was required because in its letter of December 7, 1940 (after the 
award), wherein it sought exemption from certain requirements of 
the said act, it stated : 

We are now complying with all the conditions of that act except that we 
have not yet been able to work out the complicated system of records required 
to segregate labor against Walsh-Healey contracts from routine operations. 
From cotton to finished webbing, the number of processes, some overlapping, is 
considerable. The detailed records required will necessitate a system which we 
have not yet perfected. 

The assistant procurement officer replied to that letter under date 
of December 11, 1940, and advised the contractor that “the Walsh- 
Healey Act is not applicable to this purchase, as same is an emergency, 
open market purchase and such contracts as are awarded in this 
manner are not subject to the provisions of the Walsh-Healey Act.” 
The contractor states that on such assurance the necessary yarn was 
purchased and production started. Thereafter, and until the present 
time, an effort has been made by the War Department to obtain the 
contractor’s signature to a formal contract containing the require- 
ments of the Walsh-Healey Act but it appears the contractor has 
refused to sign the contract on such basis. In the meantime it is 
understood the Division of Public Contracts, Department of Labor, 
informed both the contractor and the War Department, apparently 
under a misapprehension as to the facts, that a similar contract 
(W-481-qm-3867) executed under similar circumstances at about 
the same time was not considered subject to the Walsh-Healey Act 
on the theory that the purchase was made in the open market under 
an “emergency.” 

In view of the specific provisions of the act of July 2, 1940, it 
appears the contract should have been awarded subject to the con- 
ditions of the Walsh-Healey Act. Nevertheless, there appears to 
have been some misunderstanding in the matter by the War Depart- 
ment as evidenced by the fact the contractor originally was advised 
the provisions of said act did not apply. Apparently, in reliance on 
such advice the contractor made its commitments. Thereafter the 
War Department advised the contractor the provisions of the Walsh- 
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Healey Act did apply but the Department of Labor advised both the 
contractor and the War Department it considered a similar contract 
not subject to the Walsh-Healey Act. It appears from second in- 
dorsement of May 2, 1941, from the contracting officer, Maj. H. J. 
Hunker, to the quartermaster general, that all deliveries under the 
contract have been completed. Under these circumstances, and hav- 
ing regard for the fact the contractor stated it was complying with all 
conditions of the Walsh-Healey Act except with respect to the main- 
tenace of detailed records, no useful purpose now would be served 
by requiring the contractor to sign a formal contract wherein it would 
agree to comply with the requirements of the Walsh-Healey Act 
in the performance of a contract already completed. Hence, credit 
for payments made or to be made under contract No. W-431-qm—4206, 
will not be disallowed by this office for the reason that the formal 
coutract may not include the requirements of the Walsh-Healey Act. 

Contract No. W-431-qm-4320 is in the amount of $155,536.28, and 
consists of the acceptance on December 27, 1940, of the offer contained 
in the Hope Webbing Co.’s confirming letter of December 24, 1940, 
wherein it is reported the said company expressed the assumption 
the provisions of the Walsh-Healey Act would not be applicable to 
performance of the contract. In the telegram of acceptance dated 
December 27, 1940, the contracting officer notified the contractor to 
proceed with production and stated that the Walsh-Healey Act was 
not applicable thereto. Nevertheless, thereafter a similar situation 
resulted with respect to this contract as outlined above in connection 
with contract No. W-431-qm-4206. That is to say, the War Depart- 
ment subsequently decided the Walsh-Healey Act was applicable to 
the contract and requested the contractor to sign a formal contract 
embodying its provisions, which the contractor refused to do on the 
basis of the ruling by the Department of Labor in connection with 
contract No. W-431-qm-3867. 

It is apparent that, at the time the contract was awarded, a mis- 
understanding existed as to the application of the provisions of the 
Walsh-Healey Act to his contract. It is evident, too, that the con- 
tractor made its bid under the impression the Walsh-Healey Act was 
not applicable thereto and the bid was accepted on that basis. The 
contract having been awarded under those circumstances, there would 
appear to be no proper basis to require the contractor to comply with 
the provisions of the Walsh-Healey Act unless it will agree to do so. 
See B-16920, June 14, 1941, 20 Comp. Gen. 890. In this connection, 
it appears the contractor may be complying with the Walsh-Healey 
Act in all essential respects except for the maintenance of detailed 
and segregated records and it further appears from Maj. H. J. Hunker’s 
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second indorsement of May 2, 1941, that approximately four-fifths of 
the required deliveries under the contract had been completed at 
that time. By now the contract no doubt has been almost entirely 
completed and obviously no useful purpose would be served by at- 
tempting at this time to secure the contractor’s agreement to comply 
with the provisions of the Walsh-Healey Act either as to the production 
of the materials already delivered, or as to production of the small 
quantity of material yet to be delivered, if any. Consequently, credit 
for payments made or to be made under the said contract will not be 
disallowed by this office for the reason that the formal contract may 
not include the requirements of the Walsh-Healey Act. 

The enclosures forwarded with your letter are returned herewith as 
requested. 


(B-18003) 


APPROPRIATION LIMITATION ON NUMBER OF EMPLOYEES—APPLI- 
CABILITY TO EMPLOYEES IN NONPAY STATUS 


An appropriation provision specifying the number of postal inspectors to be 
employed thereunder does not require the separation from the postal service 
of inspectors who enter the military service under the Selective Training and 
Service Act of 1940, and Public Resolution No. 96 of August 27, 1940, as a 
prerequisite to employing others to take their place while carried on the pay 
roll in a furlough or leave-without-pay status, so long as the number of such 
employees carried on the rolls in a pay status at any one time does not exceed 
the maximum specified in the appropriation. 


Comptroller General Warren to the Postmaster General, June 30, 1941: 
I have your letter of June 18, 1941, as follows: 


Section 692, title 39, United States Code, states: 

“Post-office inspectors; appointment. The Postmaster General may employ 
such number of post-office inspectors as the good of the service and the safety 
of the mail may require; and the appointment of additional inspectors shall be 
made upon certification of the Civil Service Commission.” 

The act providing appropriations for the Post Office Department for the fiscal 
year 1942 states, in part: 

“Salaries of inspectors: For salaries of fifteen inspectors in charge of divisions 
und 635 inspectors, $2,444,700.” 

At the present time 8 inspectors are on active military duty and 15 others who 
are members of the Officers’ Reserve Corps may be called at any time. Still 
others may be called under the Selective Service Act. 

The condition of the work of the Inspection Service requires the full employ- 
ment of all the authorized personnel. In recognition of this fact the Congress, 
in the 1942 Appropriation Act quoted above, authorized an increase of 35 men 
over the number authorized in the 1941 act. Approximately 70 members of the 
force, excluding those who are on active military duty, are engaged in arranging 
postal service to and from the Army camps and in adjusting dislocations of 
norma! postal service in the communities surrounding camps and centers of 
national defense manufacturing. All this is additional to the regular volume 
of work required of the Inspection Service. 

The Department is aware that inspectors called to active military service might 
be dropped from the rolls and others appointed in their places with the under- 
standing that they would be relegated to other postal positions when the sepa- 
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rated inspectors return from military duty. Such action would, however, tend to 
have a disturbing effect upon the morale of our personnel, particularly in view 
of the fact that in other branches of the postal service and in other Departments, 
Government employees are being carried in a leave-without-pay status without 
being dropped from the rolls. 

It is the present practice to retain on the rolls of the postal service the name of 
each inspector called to active military duty and to make a notation opposite his 
name on each pay-roll Form No. 513 that he is on leave without pay for that 
reason. It is desired to inquire whether in the present emergency any objection 
would be raised if the following additional procedure should be followed: 

In lieu of an inspector on leave without pay on account of military duty, a suc- 
cessor will be appointed, the order of appointment stating, for example, “John Doe, 
Post Office Clerk, New York, New York, is appointed to the position of post office 
inspector for not to exceed the duration of the military service of Richard Roe, 
Post Office Inspector.” 

Upon the return of Richard Roe from military service and his compliance with 
the requirements of law, he will be restored to his former position in accordance 
with paragraphs A and C of subsection b, section 8 of the Selectice Service Act and 
the corresponding section of the Reserve Components Act; and concurrently, the 
person appointed for the duration of his absence will be dropped from the rolls 
as a post office inspector and reappointed to his former position in the postal service 
without prejudice. 

If, during the military service of Richard Roe, a vacancy in the quota of post 
office inspectors occurs which is not caused by the operation of the Selective Service 
or Reserve Components Acts, John Doe might be reappointed thereto. 

It will be appreciated if this Department may be furnished with a decision 
at an early date. 


It has been held that under the provisions of section 8 of the Selective 
Training and Service Act approved September 16, 1940, and section 3 
of Public Resolution No. 96 of August 27, 1940, as amended (the latter 
authorizing the President to order Reserve components of the Army 
into active military service), it is within administrative discretion 
either to separate Federal employees from the service, or to carry 
them on the roll in a furlough or leave-without-pay status while they 
are in the military service; and that the rights or benefits of the em- 
ployees under the said section 3, as amended, upon restoration or return 
to active civilian duty, would be the same whether they be separated 
or furloughed without pay. 20 Comp. Gen. 158; id. 167; id. 776; 
B-16586, dated June 3, 1941 (penultimate paragraph), 20 id. 847. 
In the first-cited decision, rendered to the United States Civil Service 
Commission, it was further held as follows: 

It is understood that the position of assistant chief of the Investigations Division 
is not a statutory office, but has been administratively created under a lump-sum 
appropriation. If so, there may be administratively created an additional iden- 


tical position which may be filled either by a temporary or probational indefinite 
appointment during the absence of the employee in question. See 20 Comp. Gen. 


The appropriation, “Salaries of inspectors,” quoted in your letter, 
places a limitation upon the number of inspectors that may be paid 
thereunder. While ordinarily, under such a limitation, there should 
not be employed or borne on the rolls at any one time a greater number 
of employees of the class referred to than the maximum number speci- 
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fied in the appropriation, such a limitation does not require the separa- 
tion from the postal service of the employees who enter the military 
service as a prerequisite to the employment of other persons to take 
the place of those who have entered the military service and are in a 
non-pay status in their civil positions. The provisions of the Selective 
Training and Service Act and of Public Resolution No. 96 and the 
decisions hereinbefore would appear to lend support to this view. 
However, the said limitation does preclude the carrying on the rolls in 
a pay status at any one time of a greater number of employees of the 
class involved than the maximum number thereof mentioned in the 
appropriation. 

Accordingly, this office is not required to object to the employment 
procedure proposed in your letter. 


4056359 —41—— 61 








APPENDIX 


STANDARD PURCHASE VOUCHER AND ABSTRACT OF AGREEMENT— 
NUMBERING OF CONTRACTS 


{General Regulations No. 51—Supplement No. 4 (Revised)] 


Marcu 20, 1941, 

Paragraphs 20 and 21 of General Regulations No. 51, concerning the numbering 
of contracts, as amended by Supplement No. 3, September 28, 1927, and Supple- 
ment No. 4, August 28, 1929, which supplements are hereby revoked, are further 
amended to read as follows: 

20. Contracts and less formal agreements (such as proposal and acceptance 
documents or other documents evidencing in whole or in part the agreement be- 
tween the parties) required to be numbered are: 


(a) Formal contracts, regardless of amount; 

(5) Less formal agreements, where amount involved determined at the time 
of making the agreement is $2,000 or more; 

(c) Less formal agreements, involving more than one payment, regardless 
of amount. 

All such contracts and agreements shall be forwarded without delay to the 
General Accounting Office and must NOT be forwarded attached to vouchers. 

Less formal agreements NOT required to be numbered are: 

(d) Agreements where it is determined at the time of making same that 
the amount involved is less than $2,000 and only one payment will be made. 
Unnumbered agreements must be attached to the voucher on which pay- 
ment is made and accompany such voucher to the General Accounting Office. 


In case of doubt as to whether the amount to be paid under an agreement is 
more or less than $2,000 or whether more than one payment may be necessary, 
the agreement must be numbered. 

21. The above limitation of $2,000 relates solely to the numbering of contracts 
and is declaratory of a general rule applicable to all departments and independent 
establishments. It is a maximum amount above which every contract filed in the 
General Accounting Office must receive a number under the new system, except 
as otherwise provided in paragraph 20 of these regulations. 

The only change effected by this revision is to permit less formal agreements 
involving expenditure of less than $2,000 and a single payment (instead of $1,000 
as heretofore) to be attached to the payment vouc without being assigned a 
number in the uniform contract series. 

Linpsay C, WARREN, 
Comptroller General of the United States. 


CHECK DATA AND STATEMENTS OF DEPOSITARY ACCOUNTS TO BE 
FURNISHED BY DISBURSING OFFICERS; PROCEDURE FOR SAFE- 
GUARDING OF CHECKS; CHECK CANCELLATION; CHECK CORRE- 
SPONDENCE; ETC. 


[General Regulations No. 91—Revised] 
SurremsBer 24, 1940. 


General Regulations No. 31, dated September 1, 1923, and Supplements Nos. 
1 and 2 thereto, dated June 30, 1926, and October 9, 1935, respectively; General 
Regulations No. 35, dated June 18, 1924; General tions No. 58, dated 
October 19, 1926, and Supplement No. 1 thereto, da July 1, 1935; Bulletin 
No. 3, dated May 19, 1923, and Supplement No. 1 thereto, dated August 16, 
1927; and Bulletin No. 4, dated —— 18, 1923, are hereby rescinded, and the 
following regulations are prescribed in lieu thereof: 
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1. Statements of Depositary Accounts and Carbon Copies or Lists of Checks Drawn 
to be Furnished by Disbursing Officers 


(a) In order that a more expeditious reconciliation of disbursing accounts and 
audit of the great volume of Government checks may be made by having available 
as soon as practicable a statement by each disbursing officer of his depositary 
account, and the necessary data relative to checks drawn, each officer drawing 
checks on the Treasurer of the United States or other authorized depositary will 
forward to the General Accounting Office, Check Section, on or before the tenth 
day of each month, carbon copies of all checks drawn during the preceding month. 
(Skeleton forms for making carbon copies of checks, numbered to a with 
originals, may be requisitioned from the Government Printing Office.) While 
the submission of carbon copies is highly desirable because of economy and accu- 
racy, in those conditions where it is impracticable to supply them there may be 
submitted instead lists (typed, if practicable) of all such checks. 

(b) The Statement of Depositary Account and Report of Checks Drawn should 
be prepared in form and contain information as follows: 


STATEMENT OF DEPOSITARY ACCOUNT AND REPORT OF CHECKS DRAWN 
Checks drawn and statement of the depositary account of 


(Disbursing officer) (Department) 
with the Treasurer of the United States, Symbol No. -....-..------.----- (or 


), for the month of 
(Other depositary) 


Check book balance at close of business, 


Checks drawn during , 19...., as per 
attached list or carbon copies of checks.... $ 

Adjustments (explain individually) 

Check book balance at close of business, 


Deposits in transit for deposit to checking account, not yet 
credited (per list attached) 


CHECKS DRAWN AS FOLLOWS: 


Date Check No. 


I certify that the above statement is correct and the carbon copies or list of 
checks furnished are true copies or transcripts of all checks drawn by me on the 
Treasurer of the United States under disbursing symbol No. ------ 

(name of other designated depositary) during the mon 


(Disbursing officer) 


mACOCORMEHOED Ome Fe 
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(c) If a check is drawn in exchange for funds the notation ‘Exchange for cash” 
should be made on the check. 

(d) In certain exceptional cases where the volume of checks is unusually large 
and where carbon copies of schedules or abstracts (allotments of pay, etc.) can be 
prepared, showing name of payee, approval will be given, when requested in 
writing, to the furnishing of copies of such documents in lieu of carbon copies of 
checks or check lists. 


2. Procedure for Handling Canceled and Spoiled or Voided Checks 


(a) Where the amount of a check is not due the payee or his estate, or a check 
has been otherwise erroneously issued and is neh proneny payable, it should be 
marked (1) “Spoiled” when it is mutilated or defaced in preparation to such an 
extent as to impair its negotiation, (2) ‘‘Voided” when it is determined at the time 
of issue to have been erroneously or incorrectly drawn, no credit having been 
claimed in the officer’s accounts in connection therewith, or (3) “Canceled” 
when credit has been claimed as a disbursement which aubonanentey is determined 
to have been erroneous and the amount is not properly due the payee. 

(6) Any undelivered check which is determined to have been erroneously issued 
should be forwarded to the General Accounting Office with a statement of the 
reasons why it should not be delivered. If the amount of the check is not due the 
payee or his estate, the check should be rendered nonnegotiable by the holder. 
(See in this connection paragraph (e) hereafter.) 

(c) Where it has been determined that an outstanding and unpaid check not in 
the possession of the drawer or the General Accounting Office has been erroneously 
issued, or the proceeds are not otherwise due the payee or his estate, and the 
Treasurer of the United States has been notified to stop payment thereon, the 
General Accounting Office, Check Section, should be informed of the reasons 
therefor, in order that the necessary notations aoe be made on the records before 
the check is reported for covering into ‘‘Outstanding Liabilities.” 

(d) Where checks in the possession of the General Accounting Office are not 
payable as drawn, they will be (1) ‘‘Canceled,”’ if the amount is not due the payee 
or his estate, or, if the payee or his estate is indebted to the United States, the 
amounts thereof will be directed by this office to be deposited into the Treasury to 
the credit of the applicable appropriation(s) or fund(s); or (2) ‘‘Indorsed”’ if the 
check is to be made negotiable on the indorsement of any person other than the 
original payee. (See in this connection 19 Comp. Gen. 1011.) 

e) Notice of the action taken by the General Accounting Office with reference 
to cancellation of checks will be sent to the proper administrative office in order 
that appropriate entries may be made in the administrative records canceling the 
previously recorded disbursement voucher to which the check pertains; and to the 
drawer (disbursing officer), if still disbursing, in order that he may make appropriate 
record thereof. ~ 

(f) Within 10 days after the close of the month each disbursing officer will list 
all checks canceled during the month on Standard Form No. 1098—Revised, 
Schedule of Canceled Checks, which form is hereby a for such purpose. 
Such form will be prepared at least in quadruplicate by the disbursing officer and 
numbered consecutively for each fiscal year. Each schedule must be completely 
executed and provide full responses under the several columnar headings, etc. 
The original and one ae of each of such schedules will be retained by the disburs- 
ing officer, the origi to sup rt and eee, his account current to the 
General Accounting Office, and the copy for his files. Two copies, together with the 
canceled checks, will be forwarded with the statement of depositary account and 
carbon copies of checks or list of checks drawn for the current month, to the 
General Accounting Office, Check Section, one copy of which will be receipted 
(by rubber stamp) and returned to the disbursing officer. 

(g) Spoiled and voided checks, accompanied by a separate list thereof, po 
in duplicate, will also beforwarded by the disbursing officer to the General Account~- 
ing Office, Check Section, with the statement of depositary account and carbon 
copies of checks or list of checks drawn for the current month. One copy of the 
list will be receipted (by rubber stamp) and returned to the disbursing officer. 


3. Undelivered Negotiable Checks and Unused Blank Checks 


(a) Disbursing officers having in their possession checks issued to pay obliga- 
tions of the United States, which for any reason have remained undelivered for 
more than three full months from the last day of the month of issue, or which are 
held because of indebtednesses of the payees to the Government, and checks 
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directed to be transmitted to the General Accounting Office by administrative 
officers, for various reasons, should forward them to the General Accounting Office 
for safekeeping and lawful disposition. 

(b) Such checks should be forwarded by letter, in duplicate, giving the name 
and symbol number of the disbursing officer and listing each check by number, 
date, amount, payee, payee’s last-known address, voucher reference, and nature 
of the payment, that is, whether for salary, reimbursement of expenses, supplies 
furnished, etc. In connection with checks forwarded due to indebtednesses of 
payees or for other reasons, separate letters should be prepared for each payee, 
giving full particulars with reference to the indebtedness, etc., and citing previous 
correspondence with this office, if any, in connection with the matters. Such 
checks will be receipted for on the copy of the forwarding letter, which will be 
returned to the officer forwarding such checks. Where there will be administra- 
tive investigation in connection with irregularities, omens report thereof should 
be made to this office as provided by General Regulations No. 50, Supplement No. 
1, dated April 4, 1934, and there should be furnished a statement of the total 
amount found chargeable to the persons concerned (payee, etc.) and the appro- 
priation(s) and/or fund(s) properly creditable with any recoveries. 

(c) All nn for checks transmitted in compliance with the above should 
be forwarded to the General Accounting Office, Claims Division. 

(d) In cases where there are errors in the names or designations of payees of 
checks drawn on the Treasurer of the United States or other depositaries, and the 
amounts are properly due, the checks should be forwarded to the General Ac- 
counting Office, accompanied by complete statements of facts, in order that 
authorizations may be p thereon rn yable upon indorsement by 
the rightful payees in the usual manner. ( in this connection Bulletin No. 2 
of this office, dated May 22, 1922.) 

(e) When a disbursing office is permanently discontinued, all issued checks that 
— be promptly delivered should be forwarded to the General Accounting 

ce. 

(f) Disbursing officers nr unused blank checks to the Treasury Depart- 
ment, Division of Printing, should forward a copy of the letter of transmittal to 
the neral Accounting Office, Check Section. When disbursing officers are 
relieved of disbursing duty and the blank checks on hand are transferred to their 
successors, copies of receipts for such checks should be furnished the General 
i gs Sp a Check Section, by the disbursing officer transferring such 
checks. ( in this connection Treasury Department Circular No. 8, dated 
November 8, 1929.) 


4. Correspondence Relative to I ring ~~ in the Issuance, Delivery, and Negotiation 
of Checks 


(a) Upon discovery of any irregularity in the issuance, delivery, or negotiation 
of a check, if the check has been paid and has been forwarded to the General 
Accounting Office, a complete report of the facts relative to such irregularity should 
be promptly furnished the General Accounting Office. Such reports should in- 
clude, , information as to any notice or advice given the urer of the 
United States and/or depositary bank concerned with respect to the check, and 
the amount of any overpayment in the aeons account together with a state- 
ment of the appropriation(s) and/or fund(s) involved. 

(b) In order that investigations of irregularities may be expedited, information 
pertaining to, or photostatic copies of, checks will be furnished to persons in 
immediate interest, such as payees and indorsers, for known bona fide uses. 
Photostatic copies of paid checks may be furnished when an accurate description 
of the check and indorsement thereon is not possible and is needed in an investi- 
= of the irregularities, or upon a sufficient showing of other necessity therefor. 

‘aid eheoke will be returned only to the Treasurer of the United States, for 
on. 

(c) Any claim petint for amount of a check recovered and deposited in the 
Treasury should forwarded, with full administrative report and reference to 
the check involved, to the General Accounting Office, Claims Division, for settle- 
ment. 

The foregoin tions (1 to 4) do not apply to individual checking accounts 
—.. in local banks under authority of law at the personal risk of the 

e tor. 
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5. Accounting for Proceeds of Outstanding and Unpaid Checks Drawn on Local Banks 


(a) The amounts of all checks drawn by disbursing officers against checking 
accounts with local banks under authority of law and remaining unpaid ONE full 
fiscal year from June 30 after the dates thereof shall be withdrawn as soon as 
possible after June 30 of each year and taken up in accounts under the receipt 
item “Outstanding Liabilities,” and deposited in the same manner as for collections 
which are not available for disbursement. A list of such checks shall be forwarded 
in duplicate with the account for June or July of each year. Such list shall give 
the number and date of check, name and address of payee, by whom drawn, on 
what bank, for what purpose, and amount. A copy of such list shall be retained 
by the disbursing officer as part of his official records, and a copy shall be furnished 
the bank with a notice to stop payment on the checks listed thereon. 

(b) When a check, the amount of which has been carried to ‘Outstanding 
Liabilities,” is presented for payment, the payee or owner claiming payment thereof 
should be instructed to forward the check and his claim to the General Accounting 
Office, Claims Division, for settlement. 

(c) When a change in disbursing officers occurs, the outgoing officer shall 
verify all checking accounts and prepare a list of all outstanding checks including 
those of his predecessor or predecessors as of that date, which shall be turned 
over to his successor and a copy thereof shall accompany the possession slip to 
the General Accounting Office. The incoming disbursing officer shall preserve 
the list of outstanding checks and subsequently take action thereon as herein- 
above provided. 

Upon receipt of these regulations each department, independent establishment, 
and other governmental agency is requested to make requisition at once upon 
the Public Printer for a supply of the standard form herein prescribed, No. 1098- 
Revised, which it is estima will be required for its particular service for the 
period ending June 30, 1941. In so doing it is understood and agreed by said 
departments, independent establishments, and agencies that they thereby consent 
to the plan of combining all the requisitions submitted and printing the total 
thereof in one edition to be delivered to the respective departments, independent 
establishments, or agencies, or placed in stock at the Government Printing Office, 
subject to their order, or partly delivered and partly placed in stock, as the case 
mar be, and that they authorize the Public Printer to prorate the cost of printing 
and to render bill against each department, independent establishment, or agency, 
for its proportionate share on the basis of the number of forms ordered by it. 

Authority is granted to exhaust the supply of standard forms No. 1098, pre- 
scribed under date of September 26, 1939, now on hand in the departments, 
establishments, and agencies, and in the Government Printing Office. The 
stock of the said form in the Government Printing Office will be replenished 
only by the printing of the revised standard form herein prescribed. 


R. N. Extuiort, 
Acting Comptroller General of the United States. 





944 APPENDIX 


Standard Form No. 1008-Rev. 

Form approved by Comptroller ScHEDULE oF CANCELED Schedule No. -.---.--- 
General, U. 8. Sept. 24, 1940 
General Regulations No. 91-Rev. 


(Department or establishment) 


Submitted by t 
(Name and title of disbursing officer) (Station) 


EAA RE. BPO. Ccisrin ds cade diy 
(Month or quarter ended) 


‘ Appropriation or fund 
D. 0. Voucher No. to be credited (sym- 
Date of issue | Check No. Payee applicable and | Amount bol and title in full, 


reason for cancela- including expendi- 
tion ture limitation) 








The amount of the above check(s) will Forwarded 
be charged on my Account Current 


, 19 , under 
the appropriation(s) orfund(s) indicated. By ---- 


Date __-- 


ORGANIZATION: RECONCILIATION AND CLEARANCE DIVISION 
[General Regulations No. 94] 


Jury 18, 1940. 
Effective August 1, 1940, there is hereby created in the General Accounting 
Office a Reconciliation and Clearance Division, which shall include the functions 
and personnel of the Records Division as enlarged and increased by General 
Regulations No. 82, and subsequent office orders. 
R. N. Exxiort, 
Acting Comptroller General of the United States. 
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USE OF GOVERNMENT TRANSPORTATION REQUESTS 


[A-4545, A-14235] 
Mar 1, 1941. 
To the Heads of Departments and Independent Establishments: 

The attention of officials and employees issuing and those using U. 8S. Govern- 
ment transportation uests is directed to the fact that certain railroads in 
Trunk Line and Central Passenger Association territory, i. e., east of Chicago 
and St. Louis and north of Washington (except the New England States), offer 
one-way and round-trip transportation at reduced rates if upper-berth sleeper 
service is used. If such class of transportation is ordered the transportation 
request for the rail fare should aenny “Upper-berth sleeper to be used.’ 

ttention is also invited to the instructions in paragraph 2, General Instruc- 
tions to Carriers, on reverse of Standard Form No. 1030, “‘Government Request 
for Transportation,”’ as follows: 


‘Where ee conditions require the issuance of transportation 
differing from that specified in the request, the traveler should note in the 
following space the actual transportation furnished, the reason for the 
difference, and sign the statement: 


Also, paragraph 3, Notice of Issue of Ticket, on reverse of Standard Form No. 
1031, memorandum copy of the transportation request directs— 


“Indicate below the actual transportation furnished where same varies 
from that requested. (See Instruction 2 on reverse of original request.)”’ 


Accordingly, where service differing from that specified in the request is used, 
it is incumbent upon all officials and employees to report the required information 
as instructed, or by separate report if necessary, so that payments may be made 
for services actually used by the traveler. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


CONTRACT SYMBOLS—DEFENSE AID 


[A-51601] 
Apri 4, 1941, 


To Heads of Departments and Independent 
Establishments, and Others Concerned: 

1. In order that numbered contracts entered into by the various Government 
departments, establishments, and agencies, payable from the appropriation made 
by the “Defense Aid Supplemental Appropriation Act, 1941,” approved March 27, 
1941, may be so filed as to be readily available for use in the audit of vouchers 
involving payments under such contracts, and for statistical purposes in the 
various defense and coordinating activities, the following system of contract 
symbols and numbers will be wae 

The Symbol “DA~” is prescribed and will be used in connection with such de- 
fense aid contracts as are required by this office to be numbered. The contract 
number will consist of (1) the letters ‘‘DA~-” indicating a defense aid act; (2) the 
regular contract symbol of the contracting agency as approved or to be approved 
by this office; and (3) the serial number of the contract, beginning with number 


2. If there is any doubt as to the contract symbol to be used, request should 
be er at once upon the Comptroller General of the United States for the proper 
symbol. 

3. In this connection attention is invited to Su -— No. 4 (Revised) to 
General Regulations No. 51, dated March 20, 1941, which permits less formal 
agreements involving expenditure of less than $2,000, liquidated by a single 
payment (instead of $1,000 as heretofore), to be attached to the payment voucher 
without being assigned a number in the uniform contract series. 


R. N. Exuu.iorr 
Acting Comptroller General of the United States. 
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ABSENCES: Page 
See Leaves of Absence. 


ADVANCE PAYMENTS: 
See Payments, advance. 
ADVERTISING: 


Bidders. See Bidders. 

Bids. See Bids. 

Invitations for bids. See Contracts, specifi- 
cations. 

Necessity or non-necessity: 

Cash bids ». exchange bids on old car 
parts—old automobile parts may be re- 
placed with reconditioned parts, without 
advertising for cash bids on old parts, 
under Procurement Division contract 
which provides only net cash charge for 
reconditioned parts based on exchange 
of old parts, where it is administratively 
determined such replacement would be 
more advantageous than repairing old 
parts, and G. A. O. will not object to 
awarding of similar contracts for recon- 
ditioned parts after advertising for bids 


Contract renewals—contract for furnishing 
equipment and supplies to Govt. during 
current fiscal year which reserves to 
Govt. option to renew contract from 
year to year for several years should be 
renewed only after funds have been made 
available and after ascertaining that 
acceptance of contract for succeeding 
fiscal year will be in interest of Govt. as 
evidenced by competitive bids for same 
service secured within reasonable time 


Forms for use in connection with proprie- 
tary article—proposal to furnish form- 
servicing office equipment for use with 
forms to be supplied by vendor, and re- 
serving repurchase option in vendor, 
may be accepted if no other devices will 
meet Govt. needs at lower cost, but re- 
sulting contract may not be regarded as 
eliminating necessity of competition in 
purchase of forms, and if vendor attempts 
to exercise repurchase option, because of 
use of forms made by other concerns, 
matter may be referred to Atty. Gen. for 
appropriate action to determine validity 
of “‘tying clause” in agreement 

Motion picture production—proposed con- 
tract with motion picture producer, 
which involves not only personal services 
of contractor but, also, furnishing by 
contractor of numerous items of photo- 
graphic equipment and employment of 
personnel to service such equipment, is 
not exempted from advertising require- 
ments of sec. 3709, R. 8......-.-....-+-. 


ADVERTISING—Continued. 
Necessity or non-necessity—Continued. 


National defense housing projects—proviso 
of sec. 201, Second Supplemental Na- 
tional Defense Appropriation Act, 1941, 
which extends “the authority of existing 
law for the negotiation of cost-plus-a- 
fixed-fee contracts * * * to housing 
projects for which funds may be made 
available to the War and Navy Depart- 
ments”, authorizes negotiation of cost- 
plus-a-fixed-fee contracts for national 
defense housing projects whether funds 
therefor be made available to those de- 
partments under said act, or under 
Title Il, act, June 28, 1940, or other 


Packing, crating, etc., of employees’ house- 
hold effects—exemption from advertising 
for bids, granted by sec. 321(a), Part II, 
Title III, Transportation Act of 1940, 
“in connection with the procurement of 
transportation services when the services 
required can be procured from any com- 
mon carrier lawfully operating in the 
territory where such services are to be 
performed”, does not extend to packing, 
crating, etc., incident to transportation of 
household effects of civilian employees 


Although, under sec. 321(a), Part I, 
Title III, Transportation Act of 1040, 
advertising for bids for transportation 
Act of 1940, advertising for bids for 
transportation services is not required 
“when the services required can be 
procured from any common carrier 
lawfully operating in the territory 
where such services are to be per- 
formed’’, there is no authority for pro- 
curing such services from one carrier 
at a cost in excess of that for which 
equally satisfactory transportation 
could have been procured—without 


Since sec. 321(a) of Part Il, Title ITI, of 
Transportation Act of 1940, specifically 
authorizes procurement of transporta- 
tion services without advertising when 
services required can be procured 
from any common carrier lawfully 
operating in territory where such 
services are to be performed, decision 
in 18 Comp. Gen. 641 is not for applica- 
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ADVERTISING—Continued. 














‘ 


Specifications. See Contracts, specifications. 
Sufficiency of—limited to dealers thought 
able to meet exacting needs—where it is 
necessary to secure contractor of admitted 
competence to produce motion picture, 
circulation of invitation for bids may be 
limited to persons or firms known to 
possess necessary equipment and requisite 
skill, if administratively determined that 
such procedure would be more advanta- 
geous to U. S. than general circulation of 
invitation based upon specifications de- 
scribing necessary qualifications. ......... 


AFFIDAVITS: 


Advocating overthrow of Government: 

Authority to execute—affidavit executed 
before officer or employee of Postal 
Service who is authorized to administer 
oaths for certain specific purposes only— 
such as oaths of office, etc., as distin- 
guished from oaths generally—does not 
meet affidavit requirements of sec. 305, 
Treas. and P. O. Depts. Appro. Act, 
1942, as to nonadvocation of overthrow 
of Govt. by force or violence, but such 
affidavit may be executed before post- 
masters in Alaska, they being authorized 
to Sekt Sas: any oath required by Con- 

Jaretiction—eidavit requirement in sec. 
305, Treas. and P. O. Depts. Appro. 
Act, 1942, as to nonadvocation of over- 
throw of Govt. by force or violence is 
primarily for administrative considera- 
tion, but this office will require a certifi- 
cate of compliance to be made part of pay 
rolls on which employees subject to such 
or similar provision are paid their com- 


Liability for incidental expense—expenses 
incident to execution of affidavits ad- 
ministratively required in pursuance of 
provision in Naval Appro. Act, 1942, 
regarding nonadvocation by employees 
of overthrow of Govt., may be con- 
sidered administrative rather than per- 
sonal expense of employees, and, there- 
fore, Navy Dept. may employ, in con- 
nection with execution of such affidavits, 
personal services of notaries public for 
limited period at stipulated per diem 
salary rate, charging their compensation 

to “Miscellaneous Expenses”. 20 Comp. 


Definition—an “affidavit” is a statement or 

declaration reduced to writing and sworn 
to or affirmed before some officer who has 
authority to administer an oath or affirma- 


Dependency—inconsistencies,  etc.—since 
statements in affidavits submitted in sup- 
port of claims by officers for increased 
rental and subsistence allowances on ac- 
count of dependents are ex parte repre- 
sentations, omissions, inconsistencies and 


INDEX DIGEST 


Page | AFFIDAVITS—Continued. 


contradictions are necessarily construed 
most strongly against person presenting 
such representations 


Supporting payments to assignees—suffi- 


ciency as relieving disbursing officers from 
liability for payments—while disbursing 
officer paying assignee under Govt. con- 
tract may accept affidavit that notice and 
true copy of assignment have been fur- 
nished persons specified in sec. 4, Assign- 
ment of Claims Act of 1940, and G. A. O. 
will require no additional evidence unless 
affidavit proves false, acceptance of affi- 
davit will not relieve disbursing officer of 
his responsibility, but procedure outlined 
by Director of Procurement, which pro- 
vides for giving receipts to assignees for 
notices and assignments and for production 
of such receipts as evidence of compliance 
with sec. 4, should amply protect disburs- 
ing officers in this respect................-. 


AGENTS: 
Government: 


Authority: 

Errors of judgment in exercise—where 
discretion as to applicability of statu- 
tory provisions to particular contract 
has been conferred upon Govt. officer 
and contract is made in which that 
discretion has been exercised, validity 
of contract is not dependent upon de- 
gree of wisdom or skill with which dis- 
cretion may have been exercised _..... 

Waiver of vested rights of Government. 
See Waivers, vested rights of Government. 

Liability—early or late opening of bids— 
paragraph 11, Standard Form 22, “In- 
structions to Bidders’’, indicates that no 
responsibility will attach to an officer for 

& premature opening of a bid not properly 

addressed and identified and there is no 

reason for distinguishing between an 
early and a late opening of a bid in this 


AGRICULTURAL ADJUSTMENT AD- 


MINISTRATION MATTERS: 


See Agriculture Department. 
AGRICULTURE DEPARTMENT: 
Cotton marketing quota penalties—effect of 


set-off as refund—where amount was 
erroneously collected as penalty for mar- 
keting cotton in excess of 1938 quota of 
particular producer but two year period 
prescribed by sec. 372 (c), Agricultural 
Adjustment Act, as amended, for claiming 
refund has expired, there is no authority 
to credit such erroneous collection against 
producer’s debt on account of penalty for 
marketing excess cotton in 1940 since al- 
lowance of credit for 1938 penalty would be 
tantamount to making a refund without 


Page 


All 


INDEX DIGEST 949 


Page | ALIENS—Continued. 
Employment—Continued. 


AIRCRAFT: 
Plant expansions: 


Government expense payment proce- 
dure—under national defense acts, 
June 13, 26, and 28, and July 2, 1940, 
War Dept. aircraft contracts may pro- 
vide for contractor’s new plant facilities 
amortization by separate payments in 
installments extending beyond the con- 
tract instead of indirectly as a part of 
contract prices of aircraft, and that in 
case of contract termination, etc., un- 
amortized balance shall be paid during 
fiscal year in which contract is so ter- 
minated or completed 

Maintenance after contract completion— 
where facilities at plants of War Dept. 
aircraft contractors are paid for by Govt. 
under amortization plan contained in 
contract, and are transferred to Govt., 
the contracts may not provide for paying 
contractor for maintenance of such facil- 
ities for Govt. for a continuing and in- 
definite period after completion of con- 


Use or disposal after acquired by Govt.— 
where facilities at plants of War Dept. 
aircraft contractors are paid for by Govt. 
under amortization plan contained in 
contract, and are transferred to Govt., 
the contracts may not provide that the 
Govt. will not use them for commercial 
purposes, or that if at any time the Govt. 
proposes to sell or lease same, a first 
refusal be given to contractor who 
originally built them 

Value arbitration provisions—under na- 
tional defense acts, June 13, 26, and 28, 
and July 2, 1940, War Dept. aircraft con- 
tracts may provide that arbitrators be 
appointed to determine reasonable value 
of contractors’ plant facilities which were 
paid for by Govt. as part of contract con- 
sideration, for purpose of establishing 
price to be paid by contractor if he de- 


Federal-aid—national defense education— 
Alaska is a “‘public authority” within pur- 
view of appropriation of June 27, 1940, “for 
payment to States, subdivisions thereof, 
or other public authorities”, for vocational 
education of defense workers 


ALIENS: 


Employment: 

Canal Zone restrictions interpretation— 
Panama Canal Zone citizenship employ- 
ment restrictions of sec. 2, War Dept. 
Civil Appro. Act, 1941, are applicable to 
employees of both Panama Canal ad- 
ministrative agencies and Panama Rail- 
road Company, whether directly or indi- 
rectly employed, including employees of 
contractors performing work under 


Gigatt CORNING cnitiencenicccensssconse 81, 502 


Declaration of intention filed after one, but 
prior to another, appropriation—in view 
of provisions in Independent Offices Ap- 
propriation Acts, 1939 and 1940, restrict- 
ing payment of salary to citizens, or 
aliens in Federal service on dates of ap- 
proval of respective acts who have filed 
declarations of intention of citizenship, 
compensation paid under these acts to 
alien married to citizen must be re- 
funded, marriage not constituting such 
declaration, but since he filed applica- 
tion for citizenship before date of 1941 
act and was “in the service of the United 
States” on that date, payment of com- 
pensation under 1941 act would not con- 
travene citizenship provision therein... 

Declaration of intention lapse—payment 
of compensation during 1939 and 1940 to 
Postmaster whose declaration of inten- 
tion to become citizen had lapsed prior 
to date of Post Office appropriation act 
for 1939 contravened citizenship provi- 
sions of said act and similar act for 1940, 
and amount paid should be refunded, 
but since he filed new declaration before 
date of 1941 act, he is not disqualified 
from receiving his salary under this later 
act. Question whether lapsing of first 
declaration nullified eligibility to hold 
office is primarily for determination by 
P. O. Dept. and Civil Service Com- 


Declaration of intention validity require- 
ments—words ‘“‘had theretofore filed a 
declaration of intention to become a citi- 
zen” as used in Interior Dept. Appro. 
Act, 1941, prohibiting payment of com- 
pensation to alien officers and employees, 
mean 8 valid and subsisting declaration 
and not one which has lapsed 

Employee status continuance between 
lapsing of one declaration of intention 
and filing of another—payment of com- 
pensation during 1939 and 1940 to post- 
master whose declaration of intention to 
become citizen had lapsed prior to date 
of Post Office appropriation act for 1939 
contravened citizenship provisions of 
said act and similar act for 1940, and 
amount paid should be refunded, but 
since he filed new declaration before date 
of 1941 act, be is not disqualified from 
receiving his salary under this later act. 
Question whether lapsing of first declara- 
tion nullified eligibility to hold office is 
primarily for determination by P. O. 
Dept. and Civil Service Commission... 

Marriage to American citizen—restriction 
applicability—in view of provisions in 
Independent Offices Appropriation Acts, 
1939 and 1940, restricting payment of 
salary to citizens, or aliens in Federal 
service on dates of approval of respective 
acts who have filed declarations of inten- 
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tion of citizenship, compensation paid 
under these acts to alien married to citi- 
zen must be refunded, marriage not con- 
stituting such declaration, but since he 
filed application for citizenship before 
date of 1941 act and was “in the service 
of the United States’’ on that date, pay- 
ment of compensation under 1941 act 
would not contravene citizenship pro- 


Veteran’s failure to take affirmative citi- 
zenship action—alien veteran of World 
War in Federal service on date of ap- 
proval of Independent Offices Appropri- 
ation Act, 1941, who, although eligible 
for citizenship under special statutory 
provisions relating to veterans, had not 
taken any affirmative action to become 4 
citizen on or before said date, may not be 
regarded as having filed a “declaration of 
intention to become a citizen” within 
meaning of citizenship provision of act 
and, hence, may not be paid thereunder 
for any period prior to his actual naturali- 


See, also, related civilian employment 
heading: Aliens, employment. 

Declaration of intention followed by fail- 
ure to file for naturalization—funds ap- 
propriated under title “Pay of the 
Army” for selective trainees under Se- 
lective Training and Service Act of 1940 
are available for payment of pay and 
allowances to alfen resident of U. 8. in- 
ducted into military service under said 
act who has filed declaration of intention 
to become citizen, even though he has 
failed to file petition for naturalization 
within seven years of filing of declaration 


Declaration of intention necessity—sec. 3 
(a) of Selective Training and Service Act 
of 1940, specifying persons liable for train- 
ing and service under act, does not con- 
template induction of alien who has not 
declared his intention to become citizen 
QU. Bis es Be 

Erroneous induction—salary payment re- 
striction applicability—since sec. 3 (8) of 
Selective Training and Service Act of 
1940, specifying persons liable for training 
and service under act, does not contem- 
plate induction of alien who has not de- 
clared his intention to become citizen of 
U. 8., such an alien erroneously inducted 
is not excepted from prohibition in Mili- 
tary Appropriations Act, 1941, against 


citizen,”’ as used in sec. 3 (a) of Selective 
Training and Service Act of 1940, must 
be held to have reference to formal decla- 
ration of intention contemplated by 
naturalization laws, an alien who had 
merely “‘applied”’ for first papers prior to 
induction was not excepted from prohibi- 
tion in Military Appropriation Act, 1941, 
against payments of pay to aliens, until 


Restriction applicability to first enlist- 
ments in Army—appropriation for mili- 
tary establishment for fiscal year 1941 is 
not available for payment of pay and 
allowances to alien who voluntarily en- 
listed in Army after July 1, 1987, for first 


ALLOWANCES: 


See, also, allowances by name, such as, 
Clothing; Gratuities; Quarters; Travel Al- 
lowance; Etc. 

In general: 

Pay and allowance assimilation matters 
See Pay, assimilation in general. 

Status as “salary”’ under double compen- 
sation statutes—only Army enlisted 
men’s pay proper—and not allowances 
such as clothing, subsistence, etc.—of 
Govt. civilian employees ordered or in- 
ducted into military service should be 
regarded as “‘salary’’ in determining 
whether combined rate of military pay 
and civilian compensation for accrued 
annual leave is within $2,000 per annum 
limitation of dual compensation act of 
1916. 8 C. G. 15, distinguished, and 


While in non-pay status—money value of 
allowances is not payable to enlisted men 
of military or naval service in a non-pay 
status while absent over leave or absent 
without leave but during periods of 
absence due to misconduct for causes 
described in act of May 17, 1926, deter- 
mined to have been incurred under 
circumstances which forfeit pay, only, 
payment of quarters allowance for de- 
pendents under act of Oct. 17, 1940, 

- Regular Army Reserve enlistment and lump- 
sum allowance. See Gratuities, enlist- 
ment allowance. 


ANNUAL LEAVE: 
See Leaves of Absence, annual. 


ANNUITIES: 
See Retirement, civilian. 


APPOINTMENTS: 


896 | Apportionment requirements: 
Appointment of an attorney to excepted or 
non-civil-service position in field office of 
Wage and Hour Division, Labor Dept. 
from civil service register in accordance 
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with Civil Service Rule II 3 (d) does no 

change status of position to classified civil 
service position and appointment is 
subject to provisions of sec. 702, Labor- 
Federal Security Appropriation Act, 
1941, for apportionment by States, on 
basis of population, of appointments to 
non-civil-service positions under appro- 


Appropriation unit to which restriction 
applies—sec. 702, Labor-Federal Security 
Appropriation Act, 1941, which provides 
for apportionment by States of appoint- 
ments to non-civil-service positions un- 
der appropriations in said act, contem- 
Plates that all of appropriations under 
any single title of act are to be considered 
as one unit in applying restriction, and 
since “National Railroad Adjustment 
Board” appears as a subheading of title 
“National Mediation Board,” these 
agencies must be considered as one unit 


Change of State residence by marriage— 
sec. 702, Labor-Federal Security Appro. 
Act, 1941, which provides for apportion- 
ment by States of appointments to non- 
civil-service positions under appropria- 
tions in said act, does not require or 
authorize adjustment of charge made 
against quota of State from which em- 
ployee was originally appointed notwith- 
standing that by reason of her subse- 
quent marriage she has changed her resi- 
dence to that of her husband located in a 


Effect on transfers of employees: 

Field Service employee paid from funds 
appropriated by Labor-Federal Se- 
curity Appropriation Act, 1941, whose 
original appointment falls within 
either of exceptions to sec. 702 of said 
act, which provides for apportionment 
by States of appointments to non-civil- 
service positions, may not be trans- 
ferred to departmental service if quota 
of non-civil-service employees of State 
of his residence would be exceeded 


Sec. 702, Labor-Federal Security Appro- 
priation Act, 1941, providing for appor- 
tionment by States, on basis of 
population, of appointments to non- 
civil-service positions under appropri- 
ations in said act, restricts original 
appointments but does not prohibit 
transfer of personnel between State, 
regional, and departmental offices, if 
otherwise authorized by law 

Fractional part of employee entitlement— 
where computation of State quotas 
under sec. 702, Labor-Federal Security 

Appropriation Act, 1941—which pro- 

vides for apportionment by States of ap- 

pointments to non-civil-service positions 


650 


under appropriations in said act—indi- 
cates State is entitled to fractional part 
of employee and it is determined proper 
for administrative purposes to appoint 
one employee from such State, this office 
will not object to such appointment.... 


Civil Service rule exem ptions-based on com- 


pensation limitation—effect of subsequent 
compensation increase—employee ap- 
pointed prior to June 24, 1940, without 
civil-service examination in accordance 
with Par. 8, sch. A, Civil Service Rules 
and Regulations, which provides that 
appointments to clerical positions on 
Isthmus of Panama paying $100 per month 
or less may be snade without examination, 
may now be paid 25 per cent salary in- 
crease provided by act of June 24, 1940, 
even though Civil Service Comm. may 
require that no new appointments be 
made without examination to positions 
with total compensation, including 25 
percent increase, of more than $100 per 


Classification as temporary, permanent, in- 


definite, ete.—designation in appointment 
papers—em ployee appointed ‘‘for the dura- 
tion of the job’ is “indefinite’’ within 
meaning of Annual and Sick Leave Regu- 
lations, and to avoid confusion with 
“permanent employees,” 1. ¢., appointed 
“without limitation as to length of ser- 
vice,” appointment papers should contain 
proper qualifying words to distinguish 
particular type of appointment contem- 
plated. 17 Comp. Gen. 1017, amplified_.. 


Delegation of authority. See Delegation of 


Authority, odministrative officers, appoint- 
ments. 


Effective date: 


Acceptance as fixing right to compensation: 
Mere statement of intention to accept 
office when nomination was confirmed 
by Senate and before commission was 
issued does not constitute acceptance 
of commission or ree after 
issuance of same... _..-..... i 
Presidential appointees are not neces- 
sarily entitled to compensation from 
date President issues commission— 
after confirmation by Senate—but 
from date of acceptance of appoint- 
ment, which must be signified by some 


U. S. Dist. Judge not entitled to salary 
for period before date of actual accep- 
tance of appointment either by taking 
oath or by some other specific action 


In general—appointment may not be 
made retroactively effective to cover 


Eligibility—effect of prohibition as to per- 


sons already employed. See Officers anid 
Employees, holding two positions, 
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Expense of qualifying—liability for—an ap- 
plicant for a Government position must 
qualify therefor at his own expense 

Oaths. See Oaths. 

Part-time employees—service, salary, etc., 


Page | APPOINTMENTS—Continued. 
Seasonal employees—off-season employment 
—forest guards whose actual service under 
continuing appointments is seasonal may 
be temporarily employed, during periods 
between employment seasons, in separate 


information requirements—since annual 
compensation of persons employed on 
part-time basis without civil-service exam- 
ination under provisions of Sched. A, 
Sub-div. 1, Par. 6 of Civil Service Rules 
is limited by said provisions to aggregate of 
$540 per annum, appointments should in- 
clude limitation to $540 per annum and 
such fact should be reflected in Remarks 
Column on pay rolls 
Presidential: 
Acceptance as fixing right to compensation: 
Mere statement of intention to accept 
office when nomination was confirmed 
by Senate and before commission was 
issued does not constitute acceptance 
of commission or appointment after 


Presidential appointees are not neces- 
sarily entitled to compensation from 
date President issues commission— 
after confirmation by Senate—but 
from date of acceptance of appoint- 
ment, which must be signified by 
some affirmative action after commis- 


U. 8. Dist. Judge not entitled to salary 


for period before date of actual accep- 
tance of appointment either by taking 
oath or by some other specific action 


Applicability of Classification Act salary 
rates—where statute has vested 
in President authority to prescribe 
“necessary rules and regulations to carry 
out the provisions of this Act’”’ and “‘to 
appoint and fix the compensation of such 
other officers, agents, and employees as 
he may deem necessary to carry out the 
provisions of this Act’’, President is 
authorized to fix salary rates by regula- 
tion, or to prescribe by regulation pro- 
cedure for fixing such rates, either in 
accordance with, or without regard to, 
provisions of Classification Act of 1923, 


Compensation. See Compensation, reem- 
ployment. 

Removal from office because of political 
activity—removal of an employee during 
fiscal year 1940 pursuant to political ac- 
tivity prohibitory provisions of Emer- 
gency Relief Appropriation Act for that 
fiscal year would not preclude his re- 
employment under Emergency Relief 
Appropriation Act of 1941, if reemploy- 
ment be in an office or position other 
than that held by him at time of his 


positions having classified rates, either on 
basis of per annum rate or equivalent per 
diem or hourly rate 


Substitutes: 


During absence of incumbent of permanent 
position—where civilian employee mem- 
ber of Officers’ Reserve Corps of Army 
has been ordered to active duty with 
Army in accordance with Pub. Res. 96, 
Aug. 27, 1940, and civilian position is 
not statutory office but one administra- 
tively created under lump sum appropri- 
ation, there may be administratively 
created an additional identical position 
which may be filled either by temporary 
or probational indefinite appointment 
during his absence. 

Regular employees on leaves of absence— 
Court of Claims may employ a tempo- 
rary fireman during annual leave of a 
regular fireman who has been called for 
military duty under terms of Selective 
Training and Service Act of 1940 


To occupied positions: 


Effect on original employee’s status— 
where employee resigns to take effect at 
termination of his annual leave granted 
under act, Mar. 14, 1936, and his resigna- 
tion is accepted on that basis, attempt- 
ed appointment of another person to 
same position, prior to termination of the 
leave, particularly without notice to em- 
ployee who has resigned, does not auto- 
matically separate first incumbent from 
position and he, and not his successor, 
is one entitled to salary thereof through 
date of termination of leave 

Sec. 201 (e), Merchant Marine Act, 1936, 
providing for appointment by U. 8. 
Maritime Commission of ‘‘a director for 
each of not to exceed five divisions,” 
prohibits concurrent employment of two 
directors of same division of said com- 
mission even if one of them should be 


APPROPRIATIONS: 
Allotments—use for other than object for 


which originally allotted—an unobligated 
amount of a lump-sum appropriation 
for salaries of the Court of Claims may be 
used to pay the salary of a custodial force 
employee of the Court even though orig- 
inally such amount had been administra- 
tively allotted for judges’ salaries. 


Availability: 


Cooks, ete., for Navy nurses—in absence 
of specific statutory provision therefor, 
Navy nurses occupying public quarters 
may not be furnished services of maids, 
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cooks, etc., free of charge in view of inhibi- 
tion of sec. 1765, R. 8., against payment 
of additional compensation ‘‘in any form 


Fellowships to students of American re- 
publics—appropriations for cooperation 
with American republics contained in 
Dept. of State Appropriation Act, 1941, 
and Second Deficiency Appropriation 
Act, 1940, are available for cost of fellow- 
ships in public health awarded to stu- 
dents from American republics, includ- 
ing transportation, tuition, and per diem 
in lieu of subsistence 

Fire-fighting services—current appropria- 
tion “Maintenance, Bureau of Ships,” 
being specifically available for carrying 
on work of experimental model basin and 
wind tunnel, may be considered avail- 
able for fire protection for basin and 
tunnel as necessary incident to pur- 
poses of appropriation and may be used 
to make payments under contract with 
local volunteer fire department which 
provides for fixed charge for each emer- 


Fiscal year limitations. See Appropria- 
tions, fiscal year. 

Housing construction—sec. 8(b), National 
Defense Act of June 28, 1940, does not 
authorize use of naval appropriations 
made for construction or procurement of 
vessels, aircraft, etc., to provide housing 
for personnel engaged in production of 


Identification badges—Civil Service Com- 
mission's salary and expense appropria- 
tion (1941) is available for photographic 
and other badges for employees, visitors, 
and visiting officials, in view of adminis- 
trative determination that badges are 
necessary to afford adequate protection 


Identification cards—where it has been 
administratively determined necessary 
as incident to national defense and for 
adequate protection of public property 
to have employees of Bonneville Power 
Adm, identified with photographic 
passes or cards, cost of required photo- 
graphs need not be charged to employees 
but may be considered expense properly 
chargeable to funds available for admin- 
istrative expenses of said Adm. 

Labor-saving devices. See Devices, labor- 
saving. 

Medical examinations. See Physical Er- 
aminations. 

Motion pictures, equipment, ete.: 
Dissemination of information purposes: 

Funds under 1941 Int. Dept. Appro. 
Act, for continuing construction of 
Grand Coulee Dam project are not 
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Motion pictures, equipment, etc.—Con. 

Dissemination of information purposes— 
Con. 

available for cost of producing mo- 

tion picture record of salient features 

of project construction for purpose of 

disseminating information and in- 

struction to beneficiaries of reclama- 


While Grand Coulee Dam project is 
not yet in operation as reclamation 
project, funds appropriated by 1941 
Int. Dept. Appro. Act for giving in- 
formation and advice to settlers on 
reclamation projects would be avail- 
able for cost of motion picture record 
of construction features of Grand 
Coulee Dam if administratively de- 
termined that such record would 
provide suitable vebicle for giving to 
settlers on other reclamation projects 
now in operation information of 
nature described in said Act 

Project construction purposes—funds 
under 1941 Int. Dept. Appro. Act, for 
continuing construction of Grand 

Coulee Dam project may be charged 

with cost of producing motion picture 

record of salient features of project 
construction if administratively deter- 
mined that such record is reasonably 
requisite to and advantageous in con- 
nection with construction of project... 

Personal furnishings. See Personal Fur- 
nishings. 

Personal services. See Personal Services. 

Photographs. See Photographs. 

Specific v. general appropriations. See 
Appropriations, specific 0. general. 

Use at other than specified places—since it 
became necessary that International 
Labor Organization move from Geneva, 
Switzerland, appropriation for ‘Liaison 
with the International Labor Organiza- 
tion,” which provides for personal serv- 
ices in Geneva, is available for compen- 
sation of employees at Washington, 
D.C., orelsewhere, ifsuch employees are 
engaged solely on field duties, but not if 
employees are engaged on administrative 
duties at Washington in view of seat of 
Government employment limitation 


Civilian Conservation Corps—availability 


for employee’s expenses of oath of office on 
other work—where C. C. C. company com- 
mander was appointed census enumerator, 
it is questionable whether an oath of office 
was required, but, in any event, and al- 
though the enumerator was to serve with- 
out additional compensation, any expenses 
incurred incident to such oath cannot be 
considered expenses connected with, or 
chargeable to the funds of the O. 0. C.... 


56 
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authorization requirement—obligations by 
subordinate officers—head of a department 
is not authorized to delegate to subordinate 
officer, other than an Assistant Secretary, 
authority vested in him by sec. 3683, R.8., 
for obligating a contingent fund appro- 
priated to his department. 
Fiscal year: 

Availability beyond: 

Fellowship awards extending into sub- 
sequent fiscal year—entire expense in- 
cident to fellowship awarded to stu- 
dent of one of American republics pur- 
suant to act, Aug. 9, 1939, may be 
charged to fiscal year appropriation 
current and available at time fellow- 
ship is awarded,even though fellowship 
extends into succeeding fiscal year, but 
should fellowship be extended beyond 
period for which originally awarded, 
available appropriation current at 
time such extension is effective is one 
chargeable with expenses incident to 


Transportation of household effects ex- 
tending into subsequent fiscal year— 
where need for transportation of house- 
hold effects of employees arose in fiscal 
year 1940 and purchase order or other 
valid agreement was executed during 
that fiscal year with motor-van trans- 
portation company providing for per- 
formance of necessary transportation 
service, appropriation for fiscal year 
1940 was properly obligated for service, 
even though actual transportation of 


Availability beyond—Continued. 
Vocational education courses—Con. 
with by State or other agency con- 
stituting an obligation of appropria- 


Where plans for expenditure by States, 
etc., of funds provided by fiseai year 
1941 appropriation for education and 
training of defense workers have 
been approved by Commissioner of 
Education and commitments there- 
under made, funds in addition to 
those already expended may be 
certified subsequent to June 30, 1941, 
in amounts sufficient to cover costs 
incurred in connection with courses 
completed on or before that date if 
such costs are clearly authorized by 


Contracts beyond. See Contracts, dura- 
tion. 

Leases beyond. See Leases, term of, be- 
yond fiscal year. 


185} Interior Department—Indian service—avail- 


ability for payment of State inspection 
fees—fee charged by State law for inspec- 
tion of livestock is not tax, and while State 
may not require compliance by Federal 
Govt. with such law, where such inspec- 
tion is requisite to administration of Fed- 
eral laws relating to Indians, payment of 
inspection fee may be made from appro. 
“Support of Indians and Administration 
of Indian Property” or from moneys in 
trust fund “Indian Moneys, Proceeds of 
Labor, Agencies, Schools, etc.””..........- 


effects occurred in fiscal year 1941 436| Interpretation. See Statutory Construction, 
Vocational education courses: appropriations. 
Federal funds granted and paid to Justice Department—“Salaries, Court of 


States or other agencies prior to June 
30, 1941, under 1941 fiscal year appro- 
priation for education and training 
of defense workers pursuant to plans 
approved as provided in said appro- 
priation are available for expendi- 
tures in connection with courses be- 
ginning in fiscal year 1941 and admin- 
istratively determined to be part of 
this fiscal year’s program, even 
though such courses are not com- 
pleted until shortly after end of fiscal 


Under 1941 fiscal year appropriation 
for education and training of defense 
workers, there may be certified to 
States or other agencies subsequent 
to June 30, 1941, such funds as may 
be required to cover cost of courses 
begun, but not completed, prior to 
that date, if such costs are strictly 
within contemplation of plan origi- 


Claims”—payments for objects other than 
for which originally allotted—an unobli- 
gated amount of a lump-sum appropriation 
for salaries of the Court of Claims may be 
used to pay the salary of a custodial force 
employee of the Court even though origi- 
nally such amount had been administra- 
tively allotted for judges’ salaries. 


Labor Department—‘“Liaison with the In- 


ternational Labor Organization’”’—procure- 
ment of personal services elsewhere than 
place specified in appropriation—since it 
became necessary that Internationa] Labor 
Organization move from Geneva, Switzer- 
land, appropriation for “Liaison with the 
International Labor Organization”, which 
provides for persona] services in Geneva, 
is available for compensation of employees 
at Washington, D. C., or elsewhere, ifsuch 
employees are engaged solely on field du- 
ties, but not if employees are engaged on 
administrative duties at Washington in 
view of seat of Government employment 
limitation provisions of act, Aug. 5, 1882... 


Limitations—number of employees—effect 


on appointment of substitutes for regular 
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tion provision specifying number of postal 
inspectors to be employed thereunder does 
not require separation from postal service 
of inspectors who enter military service 
under Selective Training and Service Act 
of 1940, and Pub. Res. No. 96, Aug. 27, 
1940, as prerequisite to employing others 
to take their place while carried on pay roll 
in furlough or leave-without-pay status, so 
long as number of such employees carried 
on rolls in pay status at any one time does 
not exceed maximum specified in appro- 


Availability for housing construction—sec. 
8 (b), National Defense Act of June 28, 
1940, does not authorize use of naval ap- 
propriations made for construction or 
procurement of vessels, aircraft, etc., to 
provide housing for personnel engaged 
in production of such national-defense 


Limitation on number of civilian per- 
sonnel—limitation contained in Naval 
Appropriation Act for fiscal year 1942 on 
total number of civilian officers and 
employees suthorized to be employed 
“in Navy Department proper, at Wash- 
ington,"’ refers to the departmental as 
distinguished from field service and 
would be applicable to departmental 
employees temporarily stationed at Ar- 
lington, Va., or at any other place out- 
side of District of Columbia 

Limitation on salary rates for additional 

positions: 

Contracts for part-time or intermittent 
employment in Navy Department in 
positions created on or prior to Mar. 13, 
1941, may be renewed or extended after 
that date at rates in excess of $5,000 per 
annum, notwithstanding restriction in 
Naval Appropriation Act for fiscal 
year 1942 against payment of salaries 
in excess of $5,000 after that date. 

Provision in Naval Appro. Act for fiscal 
year 1942 prohibiting use of appropria- 
tions referred to therein for additional 
positions at rates in excess of $5,000 per 
annum “except in pursuance of spe- 
cific authorization herein or hereafter 
granted” requires for a position to 
come within exception that there be 
specific authority for compensation at 
rates in excess of the $5,000 limitation for 
either individual position or class of 
positions, and general authority to 
employ part-time or intermittent ex- 
perts “‘at such rates of compensation 
as may be contracted for by and in the 
discretion of the Secretary of the Navy” 
does not constitute such specific au- 


Limitation on salary rates—Continued. 

Restriction in Naval Appro. Act for 
fiscal year 1942 against payment of 
salary in excess of $5,000 in absence of 
specific authorization relates only to 
rates, so that it is not necessary that 
personnel for whom specific authoriza- 
tion to be paid compensation at rate of 
$25 per diem has been provided in act 
be discharged when they have earned 
total of $5,000 during a year 

Restriction in Naval Appro. Act for 
fiscal year 1942 as to payment of sal- 
aries at rates in excess of $5,000 has ap- 
Plication only to “‘additional positions’’ 
created after Mar. 13, 1941, so that if a 
position were in existence on or prior 
to that date the incumbent may be 
paid a salary in excess of $5,000 per 
annum, regardless of whether he was, 
or was not, then in the service, and 
even though salary has been increased 
by promotion subsequent to Mar. 


The “Additional positions” to which the 
salary restriction in the Naval Appro- 
priation Act for fiscal year 1942 applies 
inelude employment of all kinds in 
both departmental and field service in 
or under Navy Department or Naval 


The phrase “funds allotted to the Navy 
Department” contained in proviso of 
Naval Appropriation Act for fiscal 
year 1942 restricting payment of sal- 
aries in excess of $5,000 per annum re- 
fers to any fund allotted to Navy Dept. 
under any authority of law available 
for employment of personnel 


Obligation: 


Limitations in general: 

Inapplicability where subsequent ap- 
propriation made prior to contract- 
ing—secs. 3679 and 3732, R. 8., which, 
in effect, prohibit contracts or obliga- 
tions beyond extent and availability 
of existing appropriations in absence of 
specific authority, do not prohibit en- 
tering into contracts to supply needs 
for two fiscal years, i. e., the current 
and next fiscal years, if the chargeable 
appropriation for the latter year is con- 
tained in an appropriation act which 
has become law on the date of the con- 


Sections 3679, 3732, and 3735, R. 8., pro- 
hibit contract or obligation beyond ex- 
tent and availability of existing appro- 
priations in absence of specific author- 


ity 
Public buildings—specific appropriation ex- 
clusiveness—specific appropriation under 
Public Buildings Administration, act, Oct. 
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APPROPRIATIONS—Continued. 


ing in Washington is exclusively available 
for such structure and may not be supple- 
mented from regular Navy appropristion 
in order to build more expensive wing, 
even though there is statutory authority 
for providing essential facilities for build- 
ing or equipping vessels and for increasing 
limit of cost of vessels and other naval pro}- 
ects of construction as much as may be 
necessary to expedite national defense, etc. 
Public Health Service—‘Emergency Health 
and Sanitation Activities, Public Health 

Service, 1941’’—A vailability for pay of sub- 

stitutes for regularly commissioned offi- 

cers—appropriation ‘‘Emergency Health 
and Sanitation Activities, Public Health 

Service, 1941,’’ is available for pay or com- 

pensation of commissioned reserve and 

civilian medical officers whose employ- 
ment is necessary to carry out emergency 
activities authorized by said appropria- 
tion, even though for administrative rea- 
sons such officers may not be actually en- 
gaged on particular work but are substi- 
tuting for regular commissioned officers 
who are so engaged 

Specific v. general: 

Printing and binding—additional work 
under general appropriation—appropria- 
tion in Second Deficiency Appropriation 
Act, 1940, approved June 27, 1940, pro- 
viding in general terms for ‘‘all necessary 
expenses” of certain additional work by 
Social Security Board, may not be used 
for printing and binding in view of spe- 
cific appropriation in act, June 26, 1940, 
for printing and binding for Federal Se- 
curity Agency and offices thereunder in- 
cluding Social Security Board 

Public building construction—specific ap- 
propriation under Public Buildings Ad- 
ministration, act, Oct. 9, 1940, for new 
wing for Navy Dept. Building in Wash- 
ington is exclusively available for such 
structure and may not be supplemented 
from regular Navy appropriation in order 
to build more expensive wing, even 
though there is statutory authority for 
providing essential facilities for building 
or equipping vessels and for increasing 
limit of cost of vessels and other naval 
projects of construction as much as may 
be necessary to expedite national de- 


Specific appropriation included in a gen- 
eral appropriation—fact that appropria- 
tion for specific purpose is included in 
general appropriation does not deprive 
it of character as appropriation for par- 
ticular purpose designated, and where 
such specific appropriation is available 
for expenses necessarily incident to its 
principal purpose, such incidental ex- 
penses are not to be charged to more 
general appropriation 


Page | APPROPRIATIONS—Continued. 
9, 1940, for new wing for Navy Dept. Build- | 


Specific v. general—Continued. 

Transportation costs of purchases—where 
general appropriation contains a lump- 
sum limitation upon amount for pur- 
chase of automobiles, and makes no other 
specific provision for expenses incidental 
to such purchases, costs of transportation 
of such automobiles are not to be ex- 
cluded from amount to be charged to the 
lump-sum limitation. Decisions involv- 
ing exclusion of transportation costs in 
determining whether purchase price is 
within statutory limit, distinguished --- 
Transfers—between departments and estab- 
lishments—national defense landing area, 
and public building, projects—funds made 
available to Civil Aeronautics Adm. by 
act, Oct. 9, 1940, for national defense land- 
ing area projects may be transferred to 
other Govt. agencies under sec. 601, act, 
June 30, 1932, only for services or work to 
be performed in connection with such proj- 
ects by personne! of those agencies, but in 
connection with those of said projects which 
involved construction of public buildings, 
funds may be transferred to Federal Works 
Agency for direct expenditure under con- 
tracts executed by that agency as con- 
templated by sec. 35, act, June 25, 1910, 


APPROVALS: 


Traveling Expenses. See Traveling Expen- 
ses, approval. 


ARBITRATORS: 
See Contracts, arbitration. 
ARMY: 
Motion Picture Service—profits—not appro- 


Officers—employment in civilian positions 
prohibition—history and purpose of sec- 
tion 1222, R. 8., prohibiting Army officers 
from holding civilian office, discussed 


ASSIGNMENTS: 
See Claims, assignments; Contracts, assign- 
ments. 
AUDIT: 
General Accounting Office. See General 
Accounting Office, audit. 
AUTOMOBILES: 
See Vehicles. 


BAILMENTS: 


Property damage, loss, etc., liability. See 

Property. 

BIDDERS: 
Qualifications: 

General ability to perform satisfactorily— 
fact that contract for motion picture 
production, involving not only personal 
services of contractor but, also, fur- 
nishing of equipment by him, must be 
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Page | BIDS—Continued. Page 
Acceptance of other than lowest—Con. 


awarded after advertising for bids does 
not require acceptance of bid submitted 
by one not qualified to perform necessary 


Lack of experience, ability, or adequate 
equipment—while specifications for 
automobile repair and service should be 
so drawn as to afford opportunity of 
competition to all without regard to 
maintenance of repair shop authorized 
and approved by manufacturer of partic- 
ular make automobile involved, low bid 
need not be accepted if, after impartial 
administrative investigation, it is found 
that by reason of lack of experience, 
ability, or adequate equipment, low 
bidder is not qualified to perform con- 


Price-fixing, labor, etc., stipulation com- 
pliance: 

Contracting officers are not authorized 
to deny privilege of bidding on Govern- 
ment’s coal requirements to those 
willing to quote prices below mini- 
mum prices established by Bitumi- 
nous Coal Division or to so frame an 
invitation that such persons could not 
submit quotations below minimum 


There is no authority for requiring, as 
condition precedent to award of con- 
tract, that persons or firms bidding on 
Government business certify or other- 
wise affirmatively signify that they are 
complying with and will continue to 
comply with National Labor Relations 


There is no objection to inclusion in 
invitations to bid on Government’s 
coal requirements of provision pre- 
scribing basis for submission of bids 
by those bidders attempting to comply 
with minimum price provision of 
Bituminous Coal Act, 1937, provided 
bidders are not required to submit 
bids on such basis but are advised that 
they may quote such favorable terms 
to Government as they desire 


Late opening of low bid—bid submitted in 
improperly marked envelope—where 
unsigned and otherwise incomplete bid 
was submitted to Civil Aeronautics 
Adm. in improperly marked return 
envelope, which had been furnished by 
Govt., and, therefore, was not opened 
until after otherwise low bid had been 
accepted, binding contract resulted from 
acceptance, and no action should be 
taken toward revocation of award, par- 
ticularly since formal contract and bonds 
executed by bidder and submitted to 
Govt. have apparently been approved 
and no action has been taken to complete 
deficient bid by bidder who submitted 


903} Delays—bid submitted in improperly 


marked envelope—rejection necessity or 
non-necessity—where unsigned and other- 
wise incomplete bid was submitted to 
Civil Aeronautics Adm. in improperly 
marked return envelope, which had been 
furnished by Govt., and, therefore, was not 
opened until after otherwise low bid had 
been accepted, binding contract resulted 
from acceptance, and no action should be 
taken toward revocation of award, par- 
ticularly since formal contract and bonds 
executed by bidder and submitted to 
Govt. have apparently been approved 
and no action has been taken to complete 
deficient bid by bidder who submitted it. 


Evaluation: 


Delivery cost: 

Land-grant rate uncertainties—in 
awarding contracts for materials for 
use on projects authorized under 
Emergency Relief Act of 1941 which 
involve work at Army or Navy air 
fields, camps, etc., or which have been 
certified by Sec. of War or Sec. of 
Navy as important for military or 
naval purposes, bids should be evalu- 
ated on basis of transportation charges 
computed without deduction for land 
grant in absence of definite adminis- 
trative determination that projects 


concerned are military or naval rather 
than civil in character and purpose. -- 
Specification provisions—bids may be 
solicited for materials and supplies not 


BIDS: 


Acceptance. See Contracts, awards. 
Acceptance of other than lowest: 


See, also, Bids, rejection. 

Effect of administrative election to ad- 
vertise—national defense purposes— 
principles which properly may be ap- 
plied in contracting for national-defense 
purposes without advertising for bids 
pursuant to authority in sec. 1 (a), act 
July 2, 1940, likewise may be applied in 
awarding contracts under said section 
after advertising, and administrative 
election to advertise would not preclude 
negotiation of contract with other than 
lowest bidder or with nonbidder, on 
terms advertised, or on modified terms... 


subject to deductions for land grant 
under Transportation Act of 1940 on 
f. o. b. destination basis only, where 
administratively determined that such 
solicitation is in Govt’s. interests, but 
where right to require shipment on 
Govt. bill of lading and to deduct all- 
rail rate is reserved to take advantage 
of special rates offered by carriers 
under Sec. 22 of Interstate Commerce 
Act, it is assumed that provision will 
also be made to permit other bidders 
to equalize savings in transportation 
costs thus accruing to competitors.... 
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Page | BIDS—Continued. 
Mistakes—Continued. 


Taxes—bids submitted for delivery in 
Tlinois on basis either of excluding of 
State Retailers’ Occupation Tax, or, 
while including tax, of expressing willing- 
ness to deduct amount thereof upon 
receipt of exemption certificates, should 
be evaluated on basis of net price, but 
where bids are submitted on tax in- 
clusive basis, with no deduction to be 
made under any circumstances, or to be 
made only if tax is determined to be 
inapplicable, total amount should be 


ties in bids which contracting officers are 
authorized to waive in interests of Govt. 
are those of form and not of substance, or 
defects in or variations of bids from exact 
requirements of advertised invitation and 
specifications such as are immaterial and 


Mistakes: 


Constructive notice—ordinarily, in de- 
termining whether Govt. contracting 
officer should have noted error in bid 
because of varience in prices, no fair 
comparison can be made where only two 
widely variant bids are received, there 
being no more reason for considering low 
bid too low than considering mistake was 
made by high bidder in quoting price 


Contracting officers’ error-detection re- 
sponsibility—ordinarily, in determining 
whether Govt. contracting officer should 
have noted error in bid because of 
variance in prices, no fair comparison can 
be made where only two widely variant 
bids are received, there being no more 
reason for considering low bid too low 
than considering mistake was made by 
high bidder in quoting price too high. -- 

Error alleged after acceptance in good 

faith: 

Bidder may not be relived of liability 
under bid accepted in good faith and 
without notice of error, where mistake 
in bid resulted from bidder’s negli- 
gence in failing to ascertain require- 
ments of specifications referred to but 
not furnished with invitation for bids. 

Responsibility for preparation and sub- 
mission of bids is upon bidder, and 
mistake in bid, to be available in 
relieving bidder under bid accepted 
without actual or constructive notice 
of error, must not have arisen from 
negligence or failure to exercise that 
degree of diligence which may be 
fairly expected from a reasonable 


Negligence: 
Bidder may not be relieved of liability 
under bid accepted in good faith and 


Negligence—Continued. 
in bid resulted from bidder’s negli- 
gence in failing to ascertain require- 
ments of specifications referred to but 
not furnished with invitation for bids. 
Responsibility for preparation and sub- 
mission of bids is upon bidder, and 
mistake in bid, to be available in re- 
lieving bidder under bid accepted 
without actual or constructive notice 
of error, must not have arisen from 
negligence or failure to exercise that 
degree of diligence which may be 


person. 


Modification—deletion of objectionable mat- 


ter—there is no objection to requesting a 
low bidder to delete objectionable condi- 
tions from his bid but his consent to dele- 
tion should be required in writing before 
award, and be attached to contract when 
it is forwarded to this office. 


Opening—early or late—liability of Govt. 


agent—paragraph 11, Standard Form 22, 
“Instructions to Bidders,” indicates that 
no responsibility will attach to an officer 
for a premature opening of a bid not prop- 
erly addressed and identified and there is 
no reason for distinguishing between an 
early and a late opening of a bid in this 


Deletion of objectionable conditions— 
there is no objection to requesting a low 
bidder to delete objectionable conditions 
from his bid but his consent to deletion 
should be required in writing before 
award, and be attached to contract when 
it is forwarded to this office. 

Delivery failure or delay liability pro- 

visions: 

Rejection necessity or non-necessity: 

Express condition in bid deliberately 
imposed by bidder to limit his lia- 
bility for delays or default to such an 
extent as to restrict materially or 
conclude rights of redress of Govt. 
in such event, is not an “informali- 
ty” such as may properly be waived 
under provisions of U. 8. Standard 
Form 33, and bid should be rejected 
unless bidder consents in writing to 
delete objectionable condition and 
abide by delay provisions of said 


Stipulation by a bidder against lia- 
bility for failure to perform contract 
due to acts of States or municipal 
governments, is a material and un- 
authorized deviation from provisions 
of U. 8. Standard Form 33 relative 


it without notice of error, where mistake 
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Page | BIDS—Continued. 
Rejection—Continued. 


Delivery failure or delay liability provi- 
sions—Continued. 
Rejection necessity or non-necessity—Con. 
Stipulation by a bidder against lia- 
bility for failure to perform contract 
due to “unforeseen circumstances, or 
causes beyond our control,” is ma- 
terial and unauthorized deviation 
from provision of U. 8. Standard 
Form 33 for excusing performance 
for ‘‘unforeseeable causes beyond the 
control and without the fault or 


In general—rejection necessity or non- 
necessity—bid should be rejected where 
it includes “Special Conditions” which 
materially qualify terms of invitation to 
bid by (1) restricting Govt.’s remedy to 
rescission of contract and return of ma- 
terial furnished if, for any reason, ma- 
terial should be unsatisfactory; (2) 
binding Govt. to pay in cash or check 
within 45 days of date of delivery, any 
discount period to run from such date; 
and (3) attempting to throw on U. 8. 
burden of establishing correctness of bid 


Use of article restrictions—rejection neces- 
sity or non-necessity—proposal to furn- 
ish form-servicing office equipment for 
use with forms to be supplied by vendor, 
and reserving repurchase option in 
vendor, may be accepted if no other 
devices will meet Govt. needs at lower 
cost, but resulting contract may not be 
regarded as eliminating necessity of com- 
petition in purchase of forms, and if 
vendor attempts to exercise repurchase 
option, because of use of forms made by 
other concerns, matter may be referred 
to Atty. Gen. for appropriate action to 


Rejection: 

See, also, related headings: Bids, accept- 
ance of other than lowest; Contracts, 
awards. 

Administrative justification necessity— 
where other than low bid is accepted, 
there must be presented facts—not mere 
administrative conclusions—to support 
action taken, and bare statement that 
bid was rejected solely because it did 
not conform to specification which is in 
itself unauthorized, objectionable, and 
unduly restrictive of competition, does 
not constitute justification for acceptance 
of otherwise acceptable low bid 

Bid delays. See Bids, delays. 

Bidders’ qualifications. See Bidders, 


qualifications. 

Immaterial bid deficiencies in general— 
informalities in bids which contracting 
officers are authorized to waive in in- 
terests of Govt. are those of form and 


not of substance, or defects in or varia- 
tions of bids from exact requirements of 
advertised invitation and specifications 
such as are immaterial and inconse- 


Quotations exceeding automobile pur- 
chase-price limitations—where both 
destination and shipping point prices 
quoted by bidder exceed statutory pur- 
chase-price limitation on passenger-car- 
rying motor vehicles, bid as whole 
should be rejected without consideration 
of transportation costs from shipping 


Tie—awards. See Contracts, awards, split- 


ting or by lot. 


BLOOD TRANSFUSIONS: 
See Medical Treatment, blood transfusions. 
BONDS: é 
Premiums—liability for—nava] personnel 


collecting rents from housing projects—in 
view of inhibition in act of Aug. 5, 1909, 
against payment of premiums on bonds 
required of officers or employees of U. 8., 
moneys collected as rents from occupants 
of National Defense Housing Projects may 
not be used to pay cost of premiums on 
bonds required to be furnished by warrant 
officers and chief petty officers of Navy 
who have been designated to collect rents 
and handle detail work in connection with 


BONNEVILLE DAM: 
Bonneville Power Administration: 


Employees: 

Classification Act and forty-hour week 
applicability—unless otherwise deter- 
mined by competent authority, Bon- 
neville Power Adm. employees desig- 
nated air hammer operator, black- 
smith, carpenter, carpenter foreman, 
carpenter helper, concrete foreman, 
etc., may be considered as excepted 
from terms of Classification Act but 
within classification ‘‘trades and occu- 
pations” to which forty-hour week 
statute of Mar. 28, 1934, applies___-_.- 

Forty-hour week compensation proce- 
dure applicability—procedure adopted 
by Bonneville Power Adm. for fixing 
wages of its employees in trades and 
occupations is equivalent to procedure 
used by wage board or other wage- 
fixing authority under terms of forty- 
hour week statute of Mar. 28, 1934, but 
provisions of said statute, including 
authority for payment of overtime 
compensation, may not be applied 
until such wage-fixing procedure is 
formally adopted by administrative 
order or regulation of Administrator of 
Bonneville Power Administration- -_- 
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BOOKS, PERIODICALS AND NEWS- Page | CHECKS—Continued. 


PAPERS: 


Procurement through association member- 
ship—inhibition in sec. 8 of act of June 26, 
1912, against payment of membership fees 
from appropriated funds does not prohibit 
use of Naval Academy’s current and mis- 
cellaneous expense appropriation, which 
is specifically available for text and refer- 
ence books, for payment of fee for member- 
ship in American Council on Education 
where primary purpose of membership is 
acquisition of publications with reference 
to educational subjects 


BURIAL EXPENSES: 


General necessity for specific statutory pro- 
vision—in absence of express statutory pro- 
vision, Govt. funds are not available for 
payment of funeral expenses of personnel. 

Selected registrants—under Selective Train- 
ing and Service Act of 1940, status of se- 
lected registrant is not changed from 
civilian to military until date of induction, 
which is date he is accepted by land or 
naval forces, and, therefore, funds appro- 
priated for funeral expenses for members 
of military establishment are not available 
with respect to selected registrants prior 
to date of induction 


CANAL ZONE: 
See Panama Canal. 


CERTIFICATES: 


Matters involving other index headings. 
See specific index headings. 

National Labor Relations Act compliance— 
There is no legal basis for requiring, as 
condition precedent to payment of con- 
tract price, that contractor certify it has 
complied with National Labor Relations 
Act in performance of its contract 


CERTIFYING OFFICERS: 


Liability—responsibility for subordinates’ 
statements, etc.—under existing law and 
Exec. Order No. 6166, June 10, 1933, certify- 
ing officer is responsible for losses resulting 
from erroneous certification of facts on 
Govt. voucher and must assume respon- 
sibility for correctness of statements and 
computations of his subordinates unless 
it can be shown that neither he nor his 
subordinates, in reasonable exercise of care 
and diligence, could have known true facts. 


CHECKS: 
Blank—unused—disposition—revised pro- 


Cancellation—“Spoiled,” “voided,” 
“canceled” checks distinguished; proced- 
ure for handling, etc.—revised procedure -- 

Correspondence—irregularly issued, negoti- 


Delivery: 


Erroneous: 
Correspondence, 


Government’s, payee’s, etc., liability— 
where Govt. check was forwarded to 
Payee addressed to town and State as 
given by him, he having neglected to 
state his rural route, and it was de- 
livered to person of same name, re- 
ceiving mail at same post office, who 
negotiated check to postmaster, ac- 
counts of another postmaster, sub- 
sequent indorser, which were charged 
with the amount of the check after 
the Govt. had honored it and then re- 
claimed the proceeds, may not be 
credited with the reclaimed amount 
which has been paid to the intended 
payee. Cases involving administra- 
tive error, etc., in mailing check to 
person of same name as payee, dis- 


Depositary accounts and lists of drawn 


checks—data submission—revised pro- 


Outstanding labilities: 


Change in disbursing officers—verification, 
listing, and submission by outgoing 


Stop payment orders—procedure—revised.. 
Undelivered: 


Applications for where previously trans- 
mitted to G. A. O.—revised procedure 
Disposition—revised procedure 


CITIZENSHIP: 
Alien employment restrictions. See Aliens, 


employment. 


CIVILIAN CONSERVATION CORPS: 
Appropriations. See Appropriations, Civilian 


Conservation Corps. 


Contract payment assignments—statutory 


set-off exemption applicability—it is with- 
in discretion of War Dept, to incorporate 
into any contract which War Dept. is 
authorized to make on behalf of U. 8. 
provisions, authorized by Assignment of 
Claims Act of 1940, whereby payments 
to assignee under such contract are exempt- 
ed from set-off or reduction, so that con- 
tractentered into by War Dept. forsupplies 
or services for Civilian Conservation Corps 
may contain such provision 
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Continued. 

Employees—work as census enumerator— 
expense of oath of office—where C. C. C. 
company commander was appointed 
census enumerator, it is questionable 
whether an oath of office was required, 
but, in any event, and although the 
enumerator was to serve without addi- 
tional compensation, any expenses incurred 
incident to such oath cannot be considered 
expenses connected with, or chargeable 
to the funds of the C. OC. O 

Members—pay while receiving retirement 
annuity—statutory provisions prohibit- 
ing payment of retirement annuity under 
civil service retirement law after reem- 
ployment of annuitant do not require sus- 
pension of annuity by reason of reemploy- 
ment as “work-relief project worker” or 
“Civilian Conservation Corps enrollee.” 

Purchases in open-market—interpretation 
of limitations—while Federal Security 
Agency Appropriation Act, 1941, includes 
appropriation for Civilian Conservation 
Corps, provision in said act permitting 
purchases of $100 or less from any funds 
appropriated thereby without regard to 
sec. 3709, R.S., does not repeal or otherwise 
affect provision in sec. 11, act, June 27, 
1937, permitting purchases of $300 or less 
in connection with activities of Civilian 
Conservation Corps without regard to 
000 MITA, BB ostsincsienidiantinciesdce 

CIVIL SERVICE: 


Appointment matters in general. See Ap- 
pointments. 
CIVIL SERVICE COMMISSION: 


Jurisdiction: 

Classification matters in general—Classifi- 
cation Act vests in Civil Service Com- 
mission final authority to allocate posi- 
tion in proper grade and there is no 
authority for administrative office to 
ignore Commission’s action and, without 
resorting to established appeal procedure, 
to increase employee’s salary to rate in 
excess of maximum rate for grade in which 
his position was allocated by Com- 


Retirement status—determination 
Civil Service Commission that former 
legislative employee retained retirement 
status after election to Congress of U. 8., 
without break in service, would not be 
questioned by G. A. O. in disposition of 
any matter in which such determination 
may be involved 
CLAIMS: 


Act, April 10, 1928: 
Contract increased costs: 

Customs duties increased by war condi- 
tions—par. 5, “CONDITIONS,” U.8. 
Standard Form No. 33 (Revised), 
providing for charging to Govt. any tax 
or other charge on contract material 


Act, April 10, 1928—Continued. 

Contract increased costs—Continued. 
imposed by Congress after bids are 
opened, affords no basis for reimburse- 
ment to contractor of increased customs 
duties resulting from change in market 
value of contract material due to war 
conditions rather than from change in 
existing law by Congress, and claim for 
such reimbursement does not have such 
elements of equity as to warrant its 
being reported to Congress for consid- 
eration under act, April 10, 1928 

War risk insurance—in absence of con- 
tract provision therefor, contractor 
may not be reimbursed amount of war 
risk insurance it was required to pay 
on contract material as result of war 
conditions arising after its bid was sub- 
mitted, and claim for such reimburse- 
ment does not have such elements of 
equity as to warrant its being reported 
to Congress for consideration under 


Aiding or assisting in prosecution—General 
Accounting Office jurisdiction re violation 
of statutory prohibition—G. A. O. is with- 
out jurisdiction to determine what consti- 
tutes violation of sec. 113 of Criminal Code 
relative to receipt by officers and clerks of 
U. 8. of compensation for services rendered 
to any person in connection with any con- 
tract, claim, etc., in which U. 8. has 


Contract payments: 

Conflicting claims—where contract pay- 
ments are claimed under conflicting 
assignments, payment should not be 
made under either assignment without 
first submitting voucher or vouchers 
to G. A. O., accompanied by complete 
statement of facts, for decision as to 
which, if either, of assignments should 


Disbursing officer’s liability—payments 
supported only by affidavits of notice, 
etc., to persons affected—while dis- 
bursing officer paying assignee under 
Govt. contract may accept affidavit 
that notice and true copy of assignment 
have been furnished persons specified 
in sec. 4, Assignment of Claims Act of 
1940, and G. A. O. will require no addi- 
tional evidence unless affidavit proves 
false, acceptance of affidavit will not 
relieve disbursing officer of his respon- 
sibility, but procedure outlined by 
Director of Procurement, which pro- 
vides for giving receipts to assignees 
for notices and assignments and for 
production of such receipts as evidence 
of compliance with sec. 4, should amply 
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CLAIMS—Continued. Page | CLAIMS—Continued. 
Assignments—Continued. Assignments—C ontinued. 
Contract payments—Continued. Foreign government indemnity, etc., 


Execution of certificates on vouchers, 
etc.—Assignment of Claims Act, 1940, 
does not authorize assignment of con- 
tract itself, and hence, it is contractor’s, 
and not assignee’s, responsibility to ex- 
ecute required certificates on vouchers, 
invoices, etc., having reference to ma- 
terial facts incident to performance of 
contract and establishing right to 


Nonnecessity for specific claim by 
assignee—where there is valid assign- 
ment of moneys payable under Govt. 
contract, there is no necessity for spe- 
cific claim therefor from assignee, but 
voucher, invoice, or other data in sup- 
port of payment direct to assignee 
should clearly indicate contractor rec- 
ognizes assignment, its validity, and 
right of assignee to payment 

Notice and copy filing requirements: 
An “assignee” under Assignment of 

Claims Act of 1940 who does not 
substantially comply with require- 
ment respecting filing of “written 
notice of the assignment together 
with a true copy of the instrument of 
assignment”’ has no enforceable right 
against Govt. under assignment, but 
where copy of assignment is received 
and there is any doubt whether there 
has been strict compliance with 
“written notice’ provision, written 
notice should be obtained from 


Disbursing officer should not make 
payment to “assignee” under the 
Assignment of Claims Act of 1940 
when there is any doubt as to com- 
pliance with statutory requirement 
regarding written notices without 
first submitting matter to G. A. O. 


There is no objection to administrative 
instructions to effect “true copy of 
the instrument of assignment”, 
which assignee of Govt. contract 
payments is required to file with 
specified offices and persons, may 
consist of (1) duplicate original, (2) 
complete photostatic copy thereof, 
or (3) certified true copy of original -_ 

Permissible assignees—individuals or 
partnership as “financing institu- 
tion”—a “company” regularly engaged 
in financing business is not disqualified 
from accepting assignments under 

Assignment of Claims Act of 1940 as 

“financing institution” solely because 

it consists of individual or partnership- 

Statutory exemption from set-off. See 
Set-Off, contract payment assignments. 


424 


415 


payments: 

Sec. of State has authority and duty 
finally to determine amount payable 
on claim of national of this country 
from fund collected through interna- 
tional arbitration and Treasury Dept. 
has ministerial function of paying 
amounts certified by Sec. of State, but 
where, by reason of assignments, etc., 
payments are proposed to others than 
beneficiaries certified, matter involves 
doubtful questions of law and fact for 
determination by G. A. O 

Where, in connection with claim of 
national of this country for amount 
chargeable to fund collected through 
international arbitration, Sec. of State 
has certified award to person other 
than one who originally suffered 
damage or loss, documentary evidence 
of derivation of title (assignment, let- 
ters testamentary, etc.) should accom- 
pany certificates and vouchers sub- 


Conflicting—assigned contract claims—dis- 
bursing officer procedure in general—where 
contract payments are claimed under con- 
flicting assignments, payment should not 
be made under either assignment without 
first submitting voucher or vouchers to 
G. A. O., accompanied by complete state- 
ment of facts, for decision as to which, if 
either, of assignments should be recognized_ 

Foreign government indemnity, etc., pay- 

ments: 

Settlement procedure: 

Sec. of State has authority and duty 
finally to determine amount payable 
on claim of national of this country 
from fund collected through interna- 
tional arbitration and Treasury Dept. 
has ministerial function of paying 
amounts certified by Sec. of State, but 
where, by reason of assignments, etc., 
payments are proposed to others than 
beneficiaries certified, matter involves 
doubtful questions of law and fact for 
determination by G. A. O 

Where, in connection with claim of na- 
tional of this country for amount 
chargeable to fund collected through 
international arbitration, Sec. of State 
has certified award to person other 
than one who originally suffered dam- 
age or loss, documentary evidence of 
derivation of title (assignment, letters 
testamentary, etc.) should accompany 
certificates and vouchers submitted to 


See General A ccounting Office, jurisdiction, 
claims. 
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State Directors of Selective Service—salary 
rates of State Directors of Selective 
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CLAIMS—Continued. 

Stale. See related heading: Statutes of 
Limitations. 

Statutes of limitations. See Statues of 


Limitations. 


CLASSIFICATION : 


Bonneville Power Administration applica- 
bility—unless otherwise determined by 
competent authority, Bonneville Power 
Adm. employees designated air hammer 
operator, blacksmith, carpenter, carpenter 
foreman, carpenter helper, concrete fore- 
man, ete., may be considered as excepted 
from terms of Classification Act but within 
classification “trades and occupations’’ to 
which forty-hour week statute of Mar. 28, 


Civil Service exemption effect—Executive 
order merely authorizing continuance of 
certain employees in positions without 
regard to Civil Service Rules does not ex- 
empt positions from Classification Act, and 
while President is authorized by civil 
service law to except positions from civil 
service, there is no provision in Classifica- 
tion Act as originally enacted or as amended 
prior to act of Nov. 26, 1940, authorizing 
him to exempt positions from classification. 

Exemptions: 

Discretionary authority—where statute 
has vested in President authority to 
prescribe “necessary rules and regula- 
tions to carry out the provisions of this 
Act” and “to appoint and fix the com- 
pensation of such other officers, agents, 
and employees as he may deem necessary 
to carry out the provisions of this Act’”’, 
President is authorized to fix salary rates 
by regulation, or to prescribe by regula- 
tion procedure for fixing such rates, 
either in accordance with, or without 
regard to, provisions of Classification 
Act of 1923, as amended 

In general—Presidential authority—Exec- 
utive order merely authorizing contin- 
uance of certain employees in positions 
without regard to Civil Service Rules 
does not exempt positions from Classifi- 
cation Act, and while President is author- 
ized by civil service law to except posi- 
tions from civil service, there is no pro- 
vision in Classification Act as originally 
enacted or as amended prior to act of 
Nov. 26, 1940, authorizing him to exempt 
positions from classification. 

Necessity for action under Presidential 
authority to exempt—act of Nov. 26, 
1940, vests in President authority to 
make exemptions from classification of 
certain classes of positions in field 
service, but until President has acted 
under such authority, existing rules, 
either requiring classification or exempt- 
ing from classification, must remain in 


Service, appointed in accordance with 
Selective Training and Service Act, 1940, 
are not required to be fixed in accordance 
with Classification Act of 1923, as 


Field service—part-timeemployees—stenog- 


raphers—positions of parttime stenog- 
raphers employed intermittently for 
short periods by War Dept. in field are 
subject to terms of Classification Act un- 
less and until President exempts such 
positions from classification pursuant to 
authority conferred by sec, 4 of act of 


Effect of reorganized-agency pay restric- 
tions—sec. 10 (b) of Reorganization Act 
of 1939, prohibiting changes during fiscal 
year 1940 in compensation and classifi- 
cation of personnel transferred under 
Title I of said act, did not save to em- 
ployee during fiscal year 1940 grade and 
salary rate administratively fixed prior 


Promotions—effect of Navy Dept. salary 
rate limitation—restriction in Naval 
Appropriation Act for fiscal year 1942 as 
to payment of salaries in excess of $5,000 
does not apply to positions created on or 
prior to Mar. 13, 1941, even though salary 
has been increased subsequent to that 
date by reason of reallocation of position 
or other adjustment authorized by law- 


Salary rate requirements: 


In general — jurisdiction — Classification 
Act vests in Civil Service Commission 
final authority to allocate position in 
proper grade and there is no authority 
for administrative office to ignore Com- 
mission’s action and, without resorting 
to established appeal procedure, to in- 
crease employee’s salary to rate in excess 
of maximum rate for grade in which his 
position was allocated by Commission -. 

Newly classified positions—incumbent in 
receipt of rate higher than grade mini- 
mum—where employee’s salary rate at 
time of initial classification of position 
was one of rates of grade in which posi- 
tion was allocated by Civil Service Com- 
mission, no change in salary rate was 
required by reason of such action. ------ 


Salary rates in general. See Compensation, 


rates. 


Transfers: 


Between units of same agency—initial 
salary rates—where employee is trans- 
ferred from higher to lower grade inci- 
dent to administrative adjustment of 
personnel, and there is no salary rate 
in lower grade identical with rate re- 
ceived in higher grade, initial salary rate 
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CLASSIFICA TION—Continued. 
Transfers—Continued. 
in lower grade may be fixed at rate 


Page | CLOTHING—Continued. 
Uniforms—C ontinued. 
Army Reserve—Continued. 


prescribed by Classification Act next 
above that received in higher grade 

Reorganization of Government agencies— 
demotion at expiration of temporary 
saving clause—where because of effect of 
saving clause, such as sec. 10 (b), Reor- 
ganization Act of 1939, appointments 
were made at rates above minimum 
salary rate of classification grade, salaries 
need not be reduced to minimum salary 
rate of grade when period covered by 
saving clause has expired as requirement 
of sec. 6, Classification Act, that all new 
appointments be at minimum salary of 
grade, relates only to initial appoint- 


To national-defense positions—initial sal- 
ary rates—rule that transfers, reappoint- 
ments, or reinstatements need not be 
regarded as new appointments within 
meaning of rule 6, sec. 6, Classification 
Act of 1923, which provides that ‘‘all new 
appointments shall be made at the mini- 
mum rate of the appropriate grade or 
class,” is applicable to a transfer or reap- 
pointment to a national-defense position 
under E. O. No. 8458 


training of 3 months or less completed 
after effective date of said act, and any 
such periods of training prior to that 
date must be deducted from total of 3 
periods for which said statute allows 
payment, except that if two of such 
prior periods have been in one fiscal 
year, only one is required to be so 


Active duty prematurely terminated— 
payment to Army Reserve officers of 
an allowance for uniforms and equip- 
ment for active-duty training under 
act of May 14, 1940, is not authorized 
for any period which is terminated, 
because of officer’s physical unfitness or 
for other cause, before end of period 
for which he was ordered to duty 

Limitation as to number of active duty 
periods—payments to Army Reserve 
officers of allowance for uniforms and 
equipment provided by act of May 14, 
1940, are to be made upon completion 
of each of required periods of active- 
duty training, and after payment of 
not to exceed $50 in each of 3 separate 
fiscal years no further payments will 


Truck drivers—truck drivers are subject to 
Classification Act, 1923 


CLOTHING: 


Uniforms: 
Army Reserve: 


accrue, but if an officer completes two 
of prescribed periods of training in one 
fiscal year and is paid, as required by 
act, allowance for only one, the other 
may be excluded in counting maxi- 


Active duty for training followed by ex- 
tended active duty—uniform and 
equipment allowance provided by 
act, May 14, 1940, for members of 
Officers’ Reserve Corps upon com- 
pletion, in separate fiscal years, of each 
of their first three periods of active- 
duty training of three months or less 
is payable for period of twenty-eight 
days’ training duty even though in- 
volved officer was ordered, by separate 
orders, to extended active duty for 
year immediately following such 


Active duty periods in excess of three 
months—where Army Reserve officer 
is ordered to active duty for period in 
excess of three months he is not en- 
titled to payment of allowance for 
uniforms and equipment provided for 
each of his first 3 periods of active duty 
of 3 months or less under terms of act 
of May 14, 1940, even though period 
for which training is actually given is 
reduced to 3 months or less because of 
necessary time involved in travel 

Active duty periods prior to act, May 14, 
1940—act of May 14, 1940, authorizes 
payment of an allowance for uniforms 
and equipment to Army Reserve offi- 
cers only for periods of active-duty 


mum of three periods for which pay- 
ments are allowed under act 
Requirement as to wearing of uniform— 
under act of May 14, 1940, providing 
for payment to Army Reserve officers 
of an allowance for uniforms and equip- 
ment upon completion in separate 
fiscal years of each of their first 3 
periods of active-duty training of 3 
months or less, the wearing of the 
uniform must be required—not merely 


Marine Corps Reserve—undrawn allow- 


ances on relief from active duty—trans- 
ferred members of Fleet Marine Corps 
Reserve recalled to active duty in ex- 
isting national emergency may be paid 
undrawn clothing allowance accrued 
while on such active duty upon their 


Naval Reserve: 


Active duty and subsequent assignment 
to training—Naval Reserve officer 
ordered to active duty in time of emer- 
gency as declared by President and 
assigned to duty involving instruction 
or training may be paid uniform 
gratuity provided by sec. 302 of act 
for Reservists when first reporting for 
active duty in war or national emer- 
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CLOTHING—Continued. 
Uniforms—C ontinued. 
Naval Reserve—Continued. 

Midshipmen upon commissioning— 
Naval Reserve midshipmen, tendered 
commissions as ensigns in Naval Re- 
serve upon completion of course of in- 
struction, were officers on active duty 
when they executed acceptance and 
oath of office and reported to com- 
manding officers for detachment for 
duty at other stations, and are en- 
titled, prior to receipt of information 
of reporting to new stations as directed 
in individual orders, to uniform 
gratuity payable under sec. 302, Naval 
Reserve Act of 1938, to officers upon 
reporting for active duty. 

Wearing and possession requirements: 
Naval Reserve Act of 1938 leaves to 

administrative discretion amount 
and kind of uniform and extent to 
which it shall be worn so that 
present requirement that uniform 
allowance provided by sec. 302 of 
the act shall be payable to Naval 
Reserve officers upon first reporting 
for active duty only when uniforms 
“are required to be worn daily” may 
be changed to authorize payment of 
allowance to officers ‘‘at locations 
where they are required to possess 
uniforms and wear them occasion- 
sacasacidciinkcudiibicncacetete 
Payment of the peacetime $100 uni- 
form gratuity, payable under sec. 
302, Naval Reserve Act of 1938, to 
Reserve officers reporting for active 
duty or training at locations where 
uniforms must be worn, is not 
authorized unless officer possesses 
required uniform, but the $150 sum 
authorized by last proviso of sec. 
302, payable in time of war or nation- 
al emergency, may be paid whether 
or not uniforms are required to be 
worn at place of reporting for active 
duty or whether officer possesses 
required uniform. B-6504, Oct. 25, 


Navy enlisted men—prior issue as Naval 
Reservist—right of Navy enlisted man 
to clothing outfit authorized in first en- 
listment in Regular Navy is in no way 
affected by fact that theretofore he had 
been issued clothing outfit during en- 
listment in Naval Reserve, outfit issued 
to enlisted Reservists being merely loan 
of Govt. property and not gratuitous 
issue as provided by law for enlisted 
men of Regular Navy 


Page | COAST GUARD: Page 
Property: 
Status as military or civil: 

Determination as to whether Coast 
Guard training is undertaken prin- 
cipally for preparation for performance 
of its duties as part of Navy so as to 
subject property transported incident 
thereto to land-grant deductions under 
Sec. 321 of Transportation Act of 1940, 
or merely for duties normally re- 
quired of it under Treas. Dept. is 
administrative question of fact and 
when decided and indicated on trans- 
portation bills will be accepted as 
prime facie correct by this office 

Property of Coast Guard may be re- 
garded as being transported for mili- 
tary purposes, and so subject to land- 
grant deductions under Sec. 321 of 
Transportation Act of 1940, only when 
transportation is incident to training 
having for its principal purpose prepa- 
ration for performance by Coast Guard 
of duties as part of Navy as distin- 
guished from preparation for per- 
formance of normal duties under 


Status—composition, duties and authority_. 
COLLECTIONS: 


Disbursing account exceptions—disposi- 
tion of refund checks pending G. A. O. 
decision—action of administrative office 
in returning checks submitted by em- 
Ployees as refund for overpayment, 
pending decision by G. A. O., was erro- 
neous, proper procedure in such cases being 
to forward checks to G. A. O. for appro- 


Puerto Rico projects—disposition—revolv- 
ing fund set up under act, Feb. 11, 1936, 
from receipts from projects in Puerto Rico 
may not be reimbursed, out of housing 
rental collections which are for covering 
into Treasury as Miscellaneous Receipts, 
for expenditures made from such fund in 
connection with repair and maintenance of 
project houses which were constructed 
with public funds other than special fund 


Refunds—set-off after statutory period— 
where amount was erroneously collected 
as penalty for marketing cotton in excess 
of 1938 quota of particular producer but 
two year period prescribed by sec. 372 (c), 
Agricultural Adjustment Act, as amended, 
for claiming refund has expired there is no 
authority to credit such erroneous collec- 
tion against producer’s debt on account of 
penalty for marketing excess cotton in 1940 
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since allowance of credit for 1988 penalty 
would be tantamount to making a refund 
without authority of law 


COMMISSIONERS: 


Coneiliation—eligibility of U. 8. Commis- 
sioner—since U. 8. Commissioner was not 
eligible for appointment as conciliation 
commissioner an attempt to appoint her a 
conciliation commissioner did not confer 
de jure title to that office or affect her de jure 
title to office of U. 8. Commissioner, and, 
hence, she is entitled to fees earned in latter 
office but has no legal claim against Govt. 
for compensation as conciliation com- 


Concurrent fees and compensation as con- 
ciliation commissioner—since U. 8. 
Commissioner was not eligible for ap- 
pointment as conciliation commissioner 
an attempt to appoint her a conciliation 
commissioner did not confer de jure title 
to that office or affect her de jure title to 
office of U. 8. Commissioner, and, hence, 
she is entitled to fees earned in latter 
office but has no legal claim against 
Govt. for compensation as conciliation 


Eligibility for appointment as conciliation 
commissioner—since U. 8. Commis- 
sioner was not eligible for appointment 
as conciliation commissioner an attempt 
to appoint her a conciliation commis- 
sioner did not confer de jure title to that 
office or affect her de jure title to office of 
U. 8. Commissioner, and, hence, she is 
entitled to fees earned in latter office but 
has no legal claim against Govt. for 
compensation as conciliation commis- 


COMPENSATION: 


Additional: 

Double compensation cases. See Com- 
pensation, double. 

Maids, cooks, etc., for Navy nurses—in 
absence of specific statutory provision 
therefor, Navy nurses occupying public 
quarters may not be furnished services of 
maids, cooks, etc. free of charge in view 
of inhibition of sec. 1765, R. 8., against 
payment of additional compensation “in 


Overtime. See Compensation, overtime. 

Public Health Service surgeons—treat- 
ment of Employees’ Compensation 
Commission beneficiaries—person ap- 
pointed by Pablic Health Service as 
acting assistant surgeon on annual salary 
basis for part-time restricted duties is 
not a U. 8. medical officer within pur- 
view of sec. 9 of Employees’ Compensa- 
tion Act, as amended, and is not 
required to furnish medical services, not 
within scope of his restricted duties, to 
beneficiaries under the Act without 
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Additional—Continued. 
additional compensation. 17 Comp. 
Gen. 847, amplified 
Aliens. See Aliens, employmert. 
Allowances: 
In kind: 
See, also, Quarters, in kind. 
Occupancy of quarters assigned to father— 
occupation by civilian employees of 
public quarters assigned to their fa- 
thers as Army officers under act, Mar. 
2, 1907, does not constitute furnishing 
of quarters to civilian employees 
within contemplation of sec. 3, act of 
Mar. 5, 1928, and no deductions are 
required from the employees’ com- 
pensation for their value if such 
occupancy is not the alternative of 
occupying other quarters incident to 
their status as civilian employees____ 
Classification. See Classification. 
Deductions—jury service. See Courts, ju- 
rors, fees, Federal employees, compensation 
deductions. 
Demotions. See Compensation, reduction. 
Double: 

See, also, Officers and Employees, holding 
two positions. 

Appropriated and non-appropriated funds 
in general—prohibition of act of May 10, 
1916, as amended, against paying any 
person more than one salary from appro- 
priated funds when combined amount 
exceeds $2,000 per annum, is not appli- 
cable where one of salaries was paid by 
Army Motion Picture Service from its 
profits which are not appropriated 


Civilian employees on military duty: 
National Guard: 

Civilian employee member of Na- 
tional Guard called into active 
military service of U. 8. is subject to 
dual compensation prohibition of 
sec. 6, act, May 10, 1916, as amended, 
and therefore, may not be paid civil- 
ian compensation for any period he 
receives active duty pay with Army 
ifcombined rate exceeds $2,000, even 
though he has accrued unused an- 
nual leave to his credit 

Civilian employees of Government 
ordered to active military duty as 
members of National Guard pur- 
suant to Pub.Res. 96, Aug. 27, 1940, 
may not be paid their civilian com- 
pensation (for accrued annual leave) 
for periods during which they are 
entitled to pay for military service 
unless combined rate of civilian 
salary and military pay does not 
exceed maximum of $2,000 per 
annum permitted under double 
compensation act of May 10, 1916, 
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COMPENSATION—Continued. 
Double—Continued. 

Civilian employees on military duty—Con. 

National Guard—Continued. 


Duty with State organization—while 
military leave of absence may not be 
granted to temporary employees, 
dual compensation act of 1916 does 
not prohibit granting them any an- 
nual leave to their credit during 
periods of absence on active or 
training duty as members of State 
organization of National Guard— 


In view of Dual Compensation Act, 
May 10, 1916, as amended, tempo- 
rary employees may not be granted 
annual leave while absent from 
their civilian positions for purpose of 
performing training or active duty 
as members of National Guard, if 
combined rate of salary in civilian 
position and active military pay and 
allowances exceeds $2,000 per 

Temporary or permanent civilian em- 
ployee member of National Guard 
called into active military service of 
United States is subject to dual com- 
pensation payment prohibition of 
sec, 6, act, May 10, 1916, as amended, 
and may not be paid civilian com- 
pensation for any period he receives 
active-duty pay with Army if com- 
bined rate exceeds $2,000, even 
though he has accrued unused an- 
nual leave to his credit in civilian 


Naval Reserve: 


Civilian employee member of Naval 
Reserve is entitled to 15 days’ mili- 
tary leave of absence with pay for 
training duty with Reserve in any 
calendar year, but is not entitled to 
such leave for active duty other than 
training, and for any period of duty 
as member of Reserve for which he 
is not entitled to military leave he 
may be granted annual leave with 
pay to his credit to cover an equiva- 
lent amount of absence required to 
perform such duty, notwithstanding 


Civilian employee member of Naval 
Reserve on active duty with Navy 
may receive the compensation of his 
civilian position during annual 
leave and, also, for same period, 
active-duty pay and allowances as 






Page | COMPENSATION—Continued. 


Reservist on active duty.......... 158, 167 


Civilian employee member of Naval 
Reserve ordered, with his consent, 
to active duty with regular Navy 
pursuant to Executive Order No. 
8245, dated September 8, 1939, may 

be paid his civilian salary for period 





Double—Continued. 


Civilian employees on military duty—Con. 
Naval Reserve—Continued. 


of annual leave to his credit at time 
he reported for active duty and, also, 
for same period, pay, and allowances 
as Reservist on active duty......... 
Under sections 4 and 9, Naval Reserve 
Act, June 25, 1988, civilian employees 
called to training duty as Naval 
Reservists are entitled to 15 days’ 
military leave and, also, to accrued 
annual leave, and may thus be paid 
compensation of their civilian posi- 
tions as well as active-duty pay as 
Reservists during periods of such 
military and annual leave, without 
regard to dual compensation statutes. 
While, under sec. 4, Naval Reserve 
Act of 1938, a Govt. employee who 
is also officer of Naval Reserve may 
receive compensation of his civilian 
position during annual leave there- 
from even though concurrently re- 
ceiving full activeduty pay and 
allowances as Reservist, he is not 
entitled to civilian compensation for 
further period during which he per- 
forms actual service in his civilian 
position while receiving full pay and 
allowances on basis of full-time train- 
ing or full-time active duty as Re- 
Ohi dibs cbicststinnsiin. 


Necessity for application and adminis- 


trative grant prior to payment for 
leave—since Govt. employees ordered 
or inducted into military or naval 
service may have accrued leave to 
credit until return to civilian posi- 
tions after such service, accrued an- 
nual leave, for which employee may be 
paid concurrently with receipt of mili- 
tary or naval pay if dual compensa- 
tion act of 1916 is not violated, must 
be applied for and administratively 
granted under annual leave law and 


Civilian employees of Government 
ordered to active military duty as 
members of Officers’ Reserve Corps 
of Army pursuant to Pub. Res. 96, 
Aug. 27, 1940, may not be paid their 
civilian compensation (for accrued 
annual leave) for periods during 
which they are entitled to pay for 
military service unless combined 
rate of civilian salary and military 
pay does not exceed maximum of 
$2,000 per annum permitted under 
double compensation act of May 10, 


In view of Dual Compensation Act, 
May 10, 1916, as amended, tempo- 
rary employees may not be granted 
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COMPENSATION—Continued. 
Double—Continued. 
Civilian Employees on military—Con. 
Officers Reserve Corps—Continued. 
annual leave while absent from their 
civilian positions for purpose of per- 
forming training or active duty as 
members of Officers’ Reserve Corps 
of Army, if combined rate of salary in 
civilian position and active military 
pay and allowances exceed $2,000 


Page | COMPENSATION—Continued. 
Double—Continued. 

with military service, if combined rate 

of military pay and civilian compensa- 

tion exceeds $2,000 per annum limitation 

of dual compensation act of 1916 

Leaves of absence: 

Concurrent Govt. and Govt.-contractor 
employment—Federal employee may 
be paid compensation of position dur- 
ing period of annual leave even though 
during such period he worked for and 


Members of Officers’ Reserve Corps teceived compensation from private 


ordered to active duty with Army—as 
distinguished from training duty— 
whose salary as civilian employee 
exceeds $2,000 per annum, is subject 
to dual compensation payment prohi- 
bition, sec. 6, act, May 10, 1916, as 
amended, and therefore may not be 
paid compensation as civilian during 
period he receives active-duty pay 


employer engaged on work under con- 
tract with Govt., provided salary in 
private employment does not consti- 
tute contribution toward Federal sal- 
ary in contravention of act of Mar. 3, 


Concurrent military duty. See Com- 


pensation, double, civilian employces 
on military duty. 


with Army, notwithstanding he has 
to his credit accruec unused annual 


Rate v. aggregate amount received—sec. 
212, act, June 30, 1932, limiting to $3,000 
per annum combined rate of retired pay 
and civilian compensation of retired 
commissioned officers in civilian posi- 
tions, does not preclude payment of 
Army retired pay and civilian compen- 
sation where civilian employment is on 
“when actually employed” basis and 
hours per month are limited in appoint- 
ment so that total amount of retired pay 
and civilian compensation possible to be 
paid in a year does not exceed $3,000, 
even though combined rate computed 
on full time per annum basis exceeds 


Selectees—civilian employees of Govern- 
ment inducted into military and naval 
forces pursuant to Selective Training 
and Service Act, 1940, may not be paid 
their civilian compensation (for ac- 
crued annual leave) for periods during 
which they are entitled to pay for 
military or naval service unless com- 
bined rate of civilian salary and mili- 
tary or naval pay does not exceed 
maximum of $2,000 per annum per- 
mitted under double compensation 
act of May 10, 1916, as amended 

Status of enlisted men’s allowances as 


“salary”—only Army enlisted men’s Concurrent retired and civilian service 


pay proper—and not allowances such 
as clothing, subsistence, etc.—of Govt. 
civilian employees ordered or inducted 
into military service should be re- 
garded as “salary” in determining 
whether combined rate of military 
pay and civilian compensation for 
accrued annual leave is within $2,000 
per annum limitation of dual compen- 
sation act of 1916 8 O. G. 15, distin- 
guished, and 20 id. 167, amplified 


pay—sec. 212, act, June 30, 1932, limit- 
ing to $3,000 per annum combined 
rate of retired pay and civilian compen- 
sation of retired commissioned officers 
in civilian positions, does not preclude 
payment of Army retired pay and 
civilian compensation where civilian 
employment is on “when actually 
employed” basis and hours per month 
are limited in appointment so that 
total amount of retired pay and civil- 


Effect of dual compensation act where no 
dual payment made—Dual Compen- 
sation Act, May 10, 1916, as amended, 
does not prohibit granting leave without 
pay to civilian employee for purpose of 
accepting active military duty with 
Army as member of Officers’ Reserve 


ian compensation possible to be paid 
in a year does not exceed $3,000, even 
though combined rate computed on 
full time per annum basis exceeds 
CRD icici etk A ecicce 


active-duty military pay—while pay- 
ment of pay and allowances, under 
Naval Appropriation Act (1941), to 
Naval or Marine Corps Reservist 
drawing pension, disability allowance, 
disability compensation, or retired 
pay from U. 8. Govt. is specifically 
prohibited by said act, prohibition 
refers only to rewards for past mili- 
tary or neval service, as distinguished 


Election of amount for retention—civilian 
employee of Govt. ordered or inducted 
into active military service under Pub. 
Res. No. 96, Aug. 27, 1940, or Selective 
Training and Service Act of 1940, may 
not elect to receive, in lieu of military 
pay, compensation of civilian position 
for period of annual leave concurrent 
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from annuities or similiar benefits for 
civilian service, and hence, mem- 
ber of Naval Reserve on active duty 
is entitled to pay and allowances while 
receiving so-called retired pay as re- 
tired policeman of Dist. of Col 

Concurrent retirement annuity and 
relief or C. C. C. pay— statutory pro- 
visions prohibiting payment of retire- 
ment annuity under civil service re- 
tirement law after reemployment of 
annuitant do not require suspension 
of annuity by reason of reemployment 
as “‘work-relief project worker” or 
“Civilian Conservation Corps en- 


Seasonal workers with continuing appoint- 
ments—forest guards with continuing 
appointments whose actual employ- 
ment is seasonal may be considered as 
on involuntary furlough between sea- 
sons of employment (except on such 
days as they are intermittently em- 
ployed as guards) and their employment, 
during such periods, in separate posi- 
tions in same or different departments 
would not contravene dual compensa- 
tion statutes if not more than one salary 
be paid for any day 

Forty-hour week: 

Bonneville Power Administration estab- 
lishing procedure—procedure adopted 
by Bonneville Power Adm. for fixing 
wages of its employees in trades and oc- 
cupations is equivalent to procedure used 
by wage board or other wage-fixing au- 
thority under terms of forty-hour week 
statute of Mar. 28, 1934, but provisions 
of said statute, including authority for 
payment of overtime compensation, may 
not be applied until such wage-fixing 
procedure is formally adopted by ad- 
ministrative order or regulation of Ad- 
ministrator of Bonneville Power Ad- 


Per annum, per diem, etc., rates. See 
Compensation, rates. 
Increases. See Compensation, promotions. 
Joint Service Pay Act. See Pay. 
Leaves of absence. See Leaves of Absence. 
Newly classified positions. See Classifica- 
tion, salary rate requirements, newly classi- 


Federal Communications Commission 
employees: 

Appropriation availability for subse- 
quently authorized expenditures—ap- 
propriation ‘‘Salaries and Expenses’’, 
Fed. Communications Commission, 
made by Ind. Off. Appro. Act, 1941, 
is available for payment of overtime 


COMPENSATION—Continued. 
Overtime—Continued. 
F. C. O. employees—Continued. 

“Overtime” defined—as to what con- 
stitutes overtime services for Federal 
Communications Commission under 
the act of Mar. 23, 1941, which is simi- 
lar to the Immigration Service Act of 
Mar. 2, 1931, see 10 C. G. 487, and con- 
tra decision of Court of Claims in 
Myers et alio v. The United States 

Forty-hour week: 

Inclusion of holidays as part of week— 
in computing overtime coinpensation 
of forty-hour week employees of Navy 
Dept. under act of June 28, 1940, time 
absent on leave with pay, or holidays 
for which employee is entitled to pay 
without working during regular tour 
of duty, should be regarded as em- 
ployment within meaning of proviso 
to act which authorizes payment of 
compensation for employment in ex- 
cess of forty hours in workweek com- 
puted at rate not less than one and 
one-half times regular rate. 

Inclusion of leave as part of week—in 
computing overtime compensation of 
forty-hour week employees of Navy 
Dept. under act of June 28, 1940, time 
absent on leave with pay, or holidays 
for which employee is entitled to pay 
without working during regular tour 
of duty, should be regarded as em- 
ployment within meaning of proviso 
to act which authorizes payment of 
compensation for employment in ex- 
cess of forty hours in workweek com- 
puted at rate not less than one and 


Immigration Service employees—‘Over- 
time’ defined—as to what constitutes 
overtime services for Federal Communi- 
cations Commission under the act of 
Mar. 23, 1941, which is similar to the 
Immigration Service Act of Mar. 2, 1931, 
see 10 CO. G. 487, and contra decision of 
Court of Claims in Myers et alia v. The 


Per annum employees: 

Immateriality of day work is done— 
overtime compensation is payable to 
the classes of employees of the Navy 
Dept., etc., specified in sec. 5 (a) of the 
act of June 28, 1940, Public No. 671, 
for time worked in excess of 40 hours 
per week, and it is immaterial on what 
day of the month or week the over- 


Rate computations—sec. 5 (a), act, June 
28, 1940, authorizing overtime com- 
pensation for per annum and other 
employees of Navy Dept., etc., fixes 
basic length of work day at eight hours 
and hence, hourly rate of overtime 
compensation for per annum employee 
covered by said sec. is 1% times 
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Per annum employees—Continued. 

of ¥eo0 of annual salary even though 

regular forty-hour workweek, as 

established by administrative action, 

consists of 4 days of 7 hours and 15 

minutes each, one day of seven hours, 

and one day of 4 hours. 

Services on non-work day—under sec. 
5 (a), act, June 28, 1940, a Navy Dept. 
per annum employee regularly re- 
quired to work eight hours on each 
day of the week from Monday to 
Friday, both inclusive, may be paid 
as overtime pay, and in addition to his 
full regular compensation, 14 times 
his daily rate of pay—daily rate being 
Yeo of per annum rate—for eight 
hours work on a Saturday and is not 
limited to } of his daily rate as addi- 
tional pay for such overtime work on 
basis it is usually considered per 
annum employees are paid for non- 
work days as well as work days. 

Thirty-first day of month—per annum 
employees of Navy Dept., etc., en- 
titled to overtime compensation under 
sec. 5 (a), act, June 28, 1940, may be 
paid such compensation for overtime 
work performed on thirty-first day 
of month even though sec. 6, act, 
June 30, 1906, requires exclusion of 
thirty-first day of month in computing 
regular compensation of employees 
paid on per annum or monthly basis... 

Per diem employees: 

Contract modification: 

Contracts for services of scientists and 
technicists may not be modified by 
Secy. of Navy so that aggregate 
amount paid, including overtime, 
would exceed $25 per diem, maxi- 
mum set for such work in act, June 
ll, 1940, since neither general au- 
thority in act, June 28, 1940 to 
modify existing contracts in interests 
of national defense nor general policy 
of Congress as to overtime may be 
considered sufficient to overcome 
express statutory limitation on such 


Sec. of Navy may modify contracts for 
per diem employment of scientists 
and technicists, containing provi- 
sions limiting work to eight hours 
per day or five days per week, to 
provide for overtime pay for services 
during periods in addition to those 
covered by said contract provision, 
since act, June 11, 1940, authorizing 
such contracts contains no limitation 
as to hours per day forsuch work_..- 

Saturday half-holiday compensatory time 
in addition—per annum professional 
employee of Navy Dept. is entitled to 


overtime compensation under sec. 5 (a), 
act, June 28, 1940, for four hours work on 
Saturday in addition to four hours he is 
regularly required to work on that day 
as part of his forty-hour week, but is not 
entitled to both overtime compensation 
and compensatory time under Saturday 
half-holiday Act, Mar. 3, 1931 for such 


Part-time—rate establishment basis. See 


Compensation, rates, part-time employees. 


Payments: 


Funds originally allotted for payments 
to other employees—an unobligated 
amount of a lump sum appropriation 
for salaries of the Court of Claims may 
be used to pay the salary of a custodial 
force employee of the Court even though 
originally such amount had been ad- 
ministratively allotted for judges’ sal- 


Amount of first payment on change- 
over—if it be administratively de- 
termined to pay employees whose 
compensation is fixed on annual or 
monthly basis on eighth day of 
month, instead of on fifteenth day 
under present practice, such pay- 
ment should cover services from last 
day of preceding month through 
said eighth day and be for eight one- 
thirtieths of a month, since ad- 
ministratively proposed payment of 
one-fourth of a month’s compensa- 
tion on that day would result in 
inaccurate accounting and create 
many administrative problems 

Employees whose compensation is 
fixed on annual or monthly basis 
may be paid on eighth and twenty 
third day of each month, instead of 
on fifteenth and last day of month, 
provided payment is not made in 
advance of rendition of services, as 
prohibited by sec. 3648, R. 8., since 
present practice of paying such em- 
Ployees on fifteenth and last day of 
month is matter of administrative 
policy and not governed by any re- 


Political activity restrictions—removal from 


office, ete.—reemployment—removal of an 
employee during fiscal year 1940 pursuant 
to political activity prohibitory provisions 
of Emergency Relief Appropriation Act 
for that fiscal year would not preclude his 
reemployment under Emergency Relief 
Appropriation Act of 1941, if reemploy- 
ment be in an office or position other than 
that held by him at time of his removal.._- 
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COMPENSATION—Continued. 
Postal Service: 


Promotions. See Compensation, promo- 
tions. 

Substitutes in general—advancement to 
regular positions—since substitute postal 
employees do not always work full time, 
it would be improper to credit them, 
upon restoration to civilian positions 
under terms of the Selective Training 
and Service Act of 1940, or Pub. Res. 
No. 96, Aug. 27, 1940, as amended, with 
8 hours a day for time in military service 
in fixing salary rate upon advancement 
to regulars, but Postmaster General may 
adopt rule for crediting time in military 
service based on average number of 
hours’ service during period preceding 


Presidential appointments. See Appoint- 
ments, Presidential. 

Prior to appointment—payment restriction 
applicability to Selective Service System 
employee—established rule that compen- 
sation may not be paid employee for any 
period prior to effective date of appoint- 
ment and that appointment may not be 
made retroactively effective to cover 
services rendered is applicable in case of 
employee serving without appointment in 
connection with Selective Service System, 
and said employee must be regarded as 
either volunteer or as furnishing gratuitous 
service and not entitled to compensation in 


rent retirement annuity payments— 
statutory provisions prohibiting payment 
of retirement annuity under civil service 
retirement law after reemployment of 
annuitant do not require suspension of 
annuity by reason of reemployment as 
“work-relief project worker’’ or “Civilian 


Administrative: 

Effect of Labor, etc., Appropriation Act, 
1941, salary reduction provisions: 
Employee of Railroad Retirement 
Board who was given administra- 
tive three-step promotion during 
fiscal year 1939, must be reduced as 
of July 1, 1940, to salary rate resulting 
from second step of said promotion 
in view of provisions of sec. 703, 
Labor-Fed. See. Appropriation Act, 
1941, but said section will not pre- 
clude his advance to higher grade 
during fiscal year 1941 or preclude an 
administrative promotion during 
1941 in grade to which advanced if 
made in good faith and not for pur- 
pose of offsetting salary limitations 


Employees whose fiscal year 1939 


within-grade promotions in excess of 
two steps were canceled by provi- 


Administrative—Continued. 
Effect of Labor, etc.—Continued. 
sions of sec. 703, Labor-Federal 
Security Appro. Act, 1941, do not 
automatically revert to former sala- 
ries after said provisions become in- 
operative, and may be promoted 
thereafter only in accordance with 
usual administrative procedure and 
subject to average provision, attain- 
ment of proper efficiency ratings, and 
any other laws, rules or regulations 


Employee transferred from agency not 
included in Labor Fed. Sec. Appro- 
priation Act, 1941, to agency in- 
cluded therein, and who received 3 
steps of administrative promotion in 
fiscal year 1939 in first agency, but 
has received no promotion from 
latter agency, is not affected by sec. 
708 of said act prohibiting use of 
appropriations therein for salary 
payment to an employee at rate in 
excess of salary resulting from first 
two steps of administrative promo- 
tion in 1939, but said prohibition 
would apply to employee so pro- 
moted and transferred from one of 
agenciesJappropriated for by said 


Exception in sec. 708, Labor-Fed. Sec. 
Appropriation Act, 1941, from pro- 
hibition of said section against 
salary payments during fiscal year 
1941 based on administrative promo- 
tion of an employee of more than two 
steps during fiscal year 1939, permits 
an employee to retain benefits of 
three or more steps of within-grade 
promotion if this is necessary in 
order to permit retention of benefits 
of promotion from one grade to an- 
other, but does not permit retention 
of any benefits resulting from any 
further administrative promotions 


Sec. 703, Labor-Fed. Sec. Appropria- 
tion Act, 1941, prohibiting use of any 
appropriation in said act to pay 
salary of any employee who received 
as many as three steps of adminis- 
trative promotion during fiscal year 
1939, at rate in excess of salary re- 
sulting from first two steps of such 
promotion, does not require that an 
employee's salary for 1941 be reduced 
in amount equivalent to administra- 
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Administrative—Continued. 
In excess of Classification Act grade 
maximum—Continued. 
there is no authority for administra- 
tive office to ignore Commission’s 
action and, without resorting to 
established appeal procedure, to in- 
crease employee’s salary to rate in 
excess of maximum rate for grade in 
which his position was allocated by 
Where administrative office increased 
employee’s salary to rate in excess of 
maximum rate of grade in which his 
position was allocated by Civil Serv- 
ice Commission, he should be re- 
quired to refund all payments in 
excess of maximum rate of grade or, 
if payment of such maximum caused 
average rate of grade to be exceeded, 
he should make refund on basis of 
rate which did not violate average 


Limitation to Budget Bureau estimates 
—status as “promotion” of salary 
restoration after reinstatement—where 
employee, receiving rate above mini- 
mum of grade, resigned, his reinstate- 
ment at minimum rate of grade and 
subsequent restoration to rate he was 
receiving at time of resignation was not 
“promotion” as that term is defined in 
administrative promotion formula 
recommended by Budget Bureau in 
its circular of Aug. 12, 1940, issued in 
connection with administrative pro- 
motion limitation provisions in various 
1941 appropriation acts__._............ 

Restoration to salary paid prior to re- 
duction. See Compensation, reduction, 
restoration. 


Automatic: 


Employees’ rights upon restoration to 
positions after military service—ad- 
vancement in automatic grade and 
salary rate based on length of service is 
a form of benefit based on “‘seniority”’ 
conserved by sec. 8 (c) of Selective 
Training and Service Act of 1940 and 
corresponding provision in Pub. Res. 
No. 06, Aug. 27, 1940, as amended, pro- 
viding for restoration to civilian posi- 
tions upon completion of military 
service contemplated by these stat- 


Postal Service—credit for time in mili- 
tary service—regular postal employees 
ordered or inducted into military serv- 
ice, upon restoration to civilian posi- 
tions under terms of Selective Training 
and Service Act of 1940 or Pub. Res. 
No. 96, Aug. 27, 1940, as amended, may 
be advanced to grade“and salary to 
which entitled had military service 

been postal service, but since benefits 
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Promotions—Continued. 
Automatic—Continued. 


of these statutes are available only upon 
restoration to positions, no administra- 
tive action making adjustments in 
grade and salary rate should be taken 
while they are absent on military duty. 
24 Comp. Dec. 169 amplified 


Reallocations. See Classification, realioca- 


tion. 


Transfers: 


Reorganized-agencyrestrictions—con- 
tinuance of unlawfully fixed salary rate 
—sec. 10 (b) of Reorganization Act of 
1989, prohibiting changes during fiscal 
year 1940 in compensation and classifi- 
cation of personnel transferred under 
Title I of said act, did not save to em- 
ployee during fiscal year 1940 grade and 
salary rate administratively fixed prior 
thereto contrary to law_..............- 


Rates: 
Applicability of limitation to payments for 


overtime—contracts for services of scien- 
tists and technicists may not be modified 
by Sec. of Navy so that aggregate 
amount paid, including overtime, would 
exceed $25 per diem, maximum set for 
such work in act, June 11, 1940, since 
neither general authority in act, June 28, 
1940 to modify existing contracts in 
interests of national defense nor general 
policy of Congress as to overtime may be 
considered sufficient to overcome express 
statutory limitation on such compensa- 


Classification matters. See Classification. 
Discretionary salary-fixing authorizations 


—where statute has vested in President 
authority to prescribe “necessary rules 
and regulations to carry out the provi- 
sions of this Act” and “to appoint and 
fix the compensation of such other 
officers, agents, and employees as he may 
deem necessary to carry out the pro- 
visions of this Act,” President is au- 
thorized to fix salary rates by regulation, 
or to prescribe by regulation procedure 
for fixing such rates, either in accordance 
with, or without regard to, provisions of 
Classification Act of 1923, as amended _. 


Experts—maximum—provision in Naval 


Appro. Act for fiscal year 1942 prohibit- 
ing use of appropriations referred to 
therein for additional positions at rates 
in excess of $5,000 per annum “except in 
pursuance of specific authorization 
herein or hereafter granted” requires for 
& position to come within exception that 
there be specific authority for compensa- 
tion at rates in excess of the $5,000 limita- 
tion for either individual position or 
class of positions, and general authority 
to employ part-time or intermittent 
experts “at such rates of compensation as 
may be contracted for by and in the 


Page 


2 
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does not constitute such specific au- 
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Rates—Continued. 
Natives outside continental U. 8.—Con. 

Rule has been adopted under various 
personnel statutes that salary rates for 
native employees outside limits of con- 
tinental United States are not required 


Limitation on “additional! positions’’: 
“ Additional positions” interpretation: 


Restriction in Naval Appro. Act for 
fiscal year 1942 as to payment of 
salaries at rates in excess of $5,000 has 
application only to “additional posi- 
tions” created after Mar. 13, 1941, 
so that if a position were in existence 
on or prior to that date the incum- 
bent may be paid a salary in excess 
of $5,000 per annum, regardless of 
whether he was, or was not, then 
in the service, and even though 
salary. has been increased by promo- 
tion subsequent to Mar. 13th 

The “Additional positions” to which 
the salary restriction in the Naval 
Appropriation Act for fiscal year 
1942 applies include employment of 
all kinds in both departmental and 
field service in or under Navy De- 


to be fixed on same basis as salary 
rates for other employees who are 


Part-time employees: 
Forty-hour week—part-time or “when 


actually employed” employees who 
are employed in one of trades or occu- 
pations at hourly rates fixed by wage 
boards, etc., are within terms of forty- 
hour week law of Mar. 28, 1934, and 
are entitled to rates of pay fixed 
pursuant to that law for their regular 
tour of duty and for overtime 


While pay rolls covering payments to 


part-time field stenographers em- 
ployed in positions under Classifica- 
tion Act should show grade and annual 
salary rate administratively fixed for 
full-time service and part-time service 


partment or Naval Establishment_. 
Allotted funds to which applicable—the 
phrase “funds allotted to the Navy 
Department” contained in proviso of 
Naval Appropriation Act for fiscal 
year 1942 restricting payment of sala- 
ries in excess of $5,000 per annum refers 
to any fund allotted to Navy Dept. 
under any authority of law available 
for employment of personnel 
Inapplicability as total salary limitation 
—testriction in Naval Appro. Act for 
fiscal year 1942 against payment of 
salary in excess of $5,000 in absence of 
specific authorization relates only to 
tates, so that it is not necessary that 
personnel for whom specific authoriza- 
tion to be paid compensation at rate 
of $25 per diem has been provided in 
act be discharged when they have 
earned total of $5,000 during a year... 
Part-time, etc., employment contract re- 
newals—contracts for part-time or in- 
termittent employment in Navy 
Department in positions created on or 
prior to Mar. 13, 1941, may be renewed 
or extended after that date at rates in 
excess of $5,000 per annum, notwith- 
standing restriction in Naval Appro- 
priation Act for fiscal year 1942 against 
payment of salaries in excess of $5,000 


to be performed, it would be proper to 
fix per diem salary rate for time 
actually employed computed under 
sec. 6, act, June 30, 1906, by dividing 


Per diem—computation from per annum 
rate—the per diem equivalent of the 
salary rate of $5,000 per annum, maxi- 
mum rate allowable for additional posi- 
tions in Navy Department under Naval 
Appropriation Act for fiscal year 1942 in 
absence of specific authorization, is to be 
computed by dividing $5,000 by 360, or 


Salary-fixing discretion—effect on general 
salary rate limitations—provision in 
Naval Appro. Act for fiscal year 1942 
prohibiting use of appropriations referred 
to therein for additional positions at 
rates in excess of $5,000 per annum 
“except in pursuance of specific authori- 
zation herein or hereafter granted” re- 
quires for a position to come within ex- 
ception that there be specific authority 
for compensation at rates in excess of the 
$5,000 limitation for either individual 
position or class of position, and general 
authority to employ part-time or inter- 
mittent experts “at such rates of com- 
pensation as may be contracted for by 
and in the discretion of the Secretary of 
Navy” does not constitute such specific 

Natives outside continental U. 8.: 

It is within administrative discretion of 
Director of Selective Service to adopt 
native salary schedule, below schedule 
fixed by Classification Act, for native 
employees in clerical and stenographic 
positions in Selective Service System 


State Directors of Selective Service—salary 
tates of State Directors of Selective Ser- 
vice, appointed in accordance with Selec- 
tive Training and Service Act, 1940, are 
not required to be fixed in accordance 
with Classification Act of 1923, as 
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“When actually employed employees” — 
forty-hour week—part-time or “when 
actually employed” employees who are 
employed in one of trades or occupations 
at hourly rates fixed by wage boards, etc., 
are within terms of forty-hour week law 
of Mar. 28, 1934, and are entitled to rates 
of pay fixed pursuant to that law for 
their regular tour of duty and for over- 


Expiration of temporary saving clause— 
where because of effect of saving clause, 
such as sec. 10(b), Reorganization Act 
of 1939, appointments were made at 
rates above minimum salary rate of 
classification grade, salaries need not be 
reduced to minimum salary rate of 
grade when period covered by saving 
clause has expired as requirement of sec. 
6, Classification Act, that all new ap- 
pointments be at minimum salary of 
grade, relates only to initial appoint- 


Restoration: 

General administrative and legal re- 
quirement compliance necessity—em- 
ployees whose fiscal year 1939 within- 
grade promotions in excess of two 
steps were canceled by sec. 703, Labor- 
Federal Security Appro. Act, 1941, do 
not automaticlaly revert to former 
salaries after said provisions become 
inoperative, and may be promoted 
thereafter only in accordance with 
usual administrative procedure and 
subject to average provision, attain- 
ment of proper efficiency ratings, and 


Status as prohibited administrative pro- 
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Initial salary rates—Continued. 
act at rate in same or corresponding 
grade employee was receiving at time 
of separation from service 
Rule that transfers, reappointments, or 
reinstatements need not be regarded 
as new appointments within meaning 
of rule 6, sec. 6, Classification Act of 
1923, which provides that “all new 
appointments shall be made at the 
minimum rate of the appropriate 
grade or class’, is applicable to a 
transfer or reappointment to a na- 
tional-defense position under E. O. 
Subsequent increase to previous salary 
rate—effect of promotion limitations— 
where employee, receiving rate above 
minimum of grade, resigned, his rein- 
statement at minimum rate of grade and 
subsequent restoration to rate he was 
receiving at time of resignation was not 
“promotion” as that term is defined in 
administrative promotion formula rec- 
ommended by Budget Bureau in its cir- 
cular of Aug. 12, 1940, issued in connec- 
tion with administrative promotion limi- 
tation provisions in various 1941 appro- 
priation acts. 


Resignation. See Officers and Employees, 


resignation. 


Subversive activity restrictions—affidavit 


requirements. See Affidavits, advocoting 
overthrow of Government. 


Sundays and Holidays. See Sundays and 


Holidays, compensotion. 


Time for payment. See Compensation, 


payments, time for moking. 


Transfers: 


Classification 
transfers. 
Promotions. See Compensation, promo- 


Act. See Classification, 


’ tions, transfers. 


Two officers holding one position. See Of- 
ficers and Employees, two holding one posi- 
tion. 

COMPENSATORY TIME: 

See Sundays and Holidays, compensotory 

time. 
CONGRESS: 

Members: 

Government contracts. See Contracts, 


motion—reduction pending qualifica- 
tion for civil service position—where, 
pursuant to administrative policy, 
salary of non-civil-service employee 
of Federal Housing Administration 
is reduced to minimum rate of his 
grade at time his name is reached for 
certification by Civil Service Commis- 
sion and he ts given civil service status 


subject to usual probationary period, 
restoration of his original salary at end 
of probationary period would not con- 
stitute an administrative within-grade 
promotion within purview of limita- 


Congressionc | interest. 

Retention of civilian employee retirement 
status—determination by Civil Service 
Commission that former legislative em- 
ployee retained retirement status after 


tion in sec. § Independent Offices Ap- election to Congress of U. 8., without 


break inservice, would not bequestioned 
by G. A. O. in disposition of any matter 
in which such determination may be 


An administrative office may, but is not 
required to, fix initial salary rate of an 
employee upon reinstatement to posi- 
tion within purview of classification 


CONGRESSIONAL LIBRARY: 
See Library of Congress. 
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Advertising. See Advertising. 
Arbitration—national defense plant expan- 


Page | CONTRACTS—Continued. 
Coal—Continued. 
Bituminous coal purchase restrictions— 


sion valuations—under national defense 

acts, June 13, 26, and 28, and July 2, 1940, 

War Dept. aircraft contracts may provide 

that arbitrators be appointed to determine 

reasonable value of contractors’ plant facil- 
ities which were paid for by Govt. as part 
of contract consideration, for purpose of 
establishing price to be paid by contractor 
if he desires to purchase them_..__.....__- 

Assignments—ineffectiveness of Assignment 

of Claims Act, 1940, to authorize 

Awards: 

See, also, related headings: Bids, accept- 
ance of other than lowest; Bids, rejection; 
Contracts, offer and acceptance. 

Splitting or by lot—tie bids—Govern- 
ment’s interest to award other than by 
lot—where more than one low bid in 
same amount is received procedure of 
award by lot is proper when articles or 
services offered by tie bidders are on 
parity and no advantage would result to 
Govt. in making award to particular 
one, but no objection to award of prop- 
erty management contract by F. H. A. 
to low tie bidder who is determined by 
Administrator or representative best 


Tie bids—splitting or by lot. See Con- 
tracts, awards, splitting or by lot. 
Coal: 
Bituminous coal purchase restrictions: 
Coal analysis, etc., provisions—invita- 
tions for bids to furnish coal may be so 
prepared as to provide for considera- 
tion of bids which are not subject to 
paragraphs 15 and 16, Standard Govt. 
Purchase Conditions (Coal), pertain- 
ing to analysis, sampling and payment 
for coal furnished, if bidders wish to 
submit bids on such basis because of 
restrictions in Bituminous Coal Act, 
1937, provided such provisions are re- 
tained in invitations for application 
to other bidders who might not object 


Code compliance requirements: 
Contracting officers are not authorized 
to deny privilege of bidding on Gov- 
ernment’s coal requirements to those 
willing to quote prices below mini- 
mum prices established by Bitumi- 
nous Coal Division or to so frame an 
invitation that such persons could 
not submit quotations below mini- 


There is no objection to inclusion in 
invitations to bid on Government’s 
coal requirements of provision pre- 
scribing basis for submission of bids 
by‘those bidders attempting to com- 
ply with minimum price provisions 
of Bituminous Coal Act, 1937, pro- 


Continued. . 
Code compliance requirements—Con. 
vided bidders are not required to 
submit bids on such basis but are 
advised that they may quote such 
favorable terms to Government as 


Tax provisions—there is no objection to in- 
clusion of provision in invitations for 
bids to furnish bituminous coal that bid- 
der certify bid price does not include ex- 
cise tax of one cent per ton imposed by 
subsection (a), sec. 3, Bituminous Coal 
Act, 1937, and that tax-exemption cer- 


Statutory prohibition applicability: 
“Agreements” other than “contracts” — 
terms “‘agreement” and “agreements” 
as used in conjunction with “contract” 
and “contracts” in statutes prohibit- 
ing Government contracts, agree- 
ments, etc., with members of Congress 
are to be construed in their broad pop- 
ular sense and not as requiring that 
prohibition be applied only to transac- 
tions which are strictly within defini- 
tion of valid and legally enforceable 


Exception as to “‘bills of exchange or 
other property”—the exception from 
statutory prohibition against Govern- 
ment contracts, etc., with Members of 
Congress which permits “purchase or 
sale of bills of exchange or other prop- 
erty” by such members “where the 
same are ready for delivery and pay- 
ment therefor is made, at the time of 
making or entering into the contract 
or agreement,”’ contemplates purchase 
or sale of property of a character simi- 
lar to bills of exchange and hence does 
not extend to purchase or sale of land 


Executory portion—lease of land by hus- 
band and wife to Govt. became void 
by operation of law, insofar as it re- 
mained executory, upon husband's 
election to Congress, and further pay- 
ments thereunder would be in direct 
contravention of Section 3739, R. 8_. 

Land purchases—the purchase of an 
easement in which a Member of Con- 
gress has an interest is prohibited by 
statute whether it be accomplished by 
& contract or a simultaneous exchange 
of the purchase price and the convey- 
ance without the making of a previous 


Contracting officers’ knowledge presump- 


tion—contracting officers are presumed to 
know statutory requirements and perti- 
nent decisions of this office relative to Gov- 
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Cost-plus—Continued. 


Administrative field audit—propriety and 
finality—final payment to War Dept. 
cost-plus-a-fixed-fee contractor pursuant 
to 8 contract provision therefor, or final 
field audit by War Dept., would not be 
controlling on G. A. O. in settlement of 
disbursing officer’s accounts, and whether 
such field audits should be made at con- 
tractor’s plants is not a matter properly 
for advance decision by this office. 

Check cashing charges—reasonable 
amounts paid to banks as “activity 
charges” in connection with cashing pay 
roll checks of employees of War Depart- 
ment cost-plus-a-fixed-fee contractors, 
who are required by “‘Construction Divi- 
sion Letter No. 75’ to provide facilities 
for cashing such checks without cost to 
employees, may be reimbursed under 
contracts providing for reimbursement 
of such actual expenditures as may be 
approved or ratified by contracting offi- 
cer, including “All * * * services 
* * * necessary for either temporary 
or permanent use for the benefit of the 
work” 

Contractor’s contributions to employees’ 
retirement fund—actual contributions 
by cost-plus-a-fixed-fee contractor to 
voluntary retirement fund for its em- 
ployees may be regarded as reimbursable 
item of cost with understanding that, if 
retirement plan is discontinued by em- 
ployee, Govt. will receive benefit of any 
refunds to contractor of contributions for 
which Govt. had previously reimbursed 


Cost of mutual insurance—workmen’s com- 
pensation and public liability insurance 
may be procured from mutual insurance 
company by Government contractor 
whose cost-plus-a-fixed-fee national de- 
fense contract provides Govt. will pay 
cost of insurance, notwithstanding there 
is element of uncertainty as to ultimate 
cost of mutual insurance and possibility 
such cost will be considerably greater 
than cost with stock company 

Damage or loss payments—procedure in 
general—where loss or damage to equip- 
ment of a cost-plus-a-fixed-fee contractor 
appears clearly to be legal obligation of 
U. 8. under terms of the contract, 
amounts representing such loss or dam- 
age may be paid by administrative dis- 
bursing officers upon proper certification 
by contracting officer, but submission 
may be made to this office for advance 
decision or direct settlement of items 
where such obligation is in doubt 

Damage or loss provisions: 

In general—e clause in a cost-plus-a-fixed- 
fee contract, which form of contract is 
expressly sanctioned by law, providing 
for reimbursement to contractor for 


Damage or loss—provisions—Continued. 
losses sustained in connection with the 
work and for such items as should in 
the opinion of the contracting officer 
be included in the cost of the work, is 
not contrary to principles of 18 Comp. 
Gen. 285, that contract stipulations 
which may increase cost of perform- 
ance are unauthorized unless reason- 
ably requisite to accomplishment of 
purposes of appropriation involved, or 
unless specifically authorized by stat- 


Statutory v. contract remedies—special 
statutory provisions for settlement of 
claims for damage to or loss of private 
property are not for application where 
obligations of parties with respect to 
the damage or loss are contractually 


Evidence in support of payments: 

Check and depository account verifica- 
tion necessity—in connection with 
G. A. O. audit of vouchers covering 
payments under War Dept. cost-plus- 
a-fixed-fee construction contracts, if 
payments by contractor either by cash 
or by check are evidenced by receipt 
of payee, neither citations to checks 
issued by contractor nor reconciliation 
of contractor’s depository account will 


Equipment damage, loss, etc.—adminis- 
trative payments under cost-plus-a- 
fixed-fee form of contract for damage 
or loss of contractor’s equipment must 
be supported by sufficient evidence to 
establish that such damage or loss was 
sustained “in connection with the 
work”; that risk of such loss was on 
Govt. and not contractor; that loss was 
“not compensated by insurance or 
otherwise”; and that amount paid was 
“found and certified by contracting 
officer to be just and reasonable,”’ all 
as required or contemplated by spe- 
cific provision of such form of contract. 

Invoices: 

Original invoices of vendors should be 
furnished, generally, in support of 
claims by contractor for reimburse- 
ment under War Dept. cost-plus-a- 
fixed-fee contract, but when imprac- 
ticable to furnish such originals, and 
since original invoice receipts are re- 
quired, G. A. O. will not object to 
furnishing of true copies of invoices. 

Original itemized invoices for all pur- 
chases should be filed in support of 
vouchers covering payments to con- 
tractors under War Dept. cost-plus- 
a-fixed-fee construction contracts... 

Minimum wage schedules—schedules of 
minimum wages to be paid various 
classes of laborers and mechanics as de- 
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termined by Sec. of Labor should be 

filed in support of vouchers covering 

payments to contractors under War 

Dept. cost-plus-a-fixed-fee construc- 

tion contracts. 

Pay rolls: 

In audit of vouchers for payments 
under War Dept. cost-plus-a-fixed- 
fee contract, detailed schedule of 
distribution of wages of “direct 
labor” personnel properly certified 
by War Dept. field auditor will be 
accepted in lieu of contractor’s origi- 
nal pay rolls where only small per- 
centage of contractor’s “direct labor” 
personnel engaged on contract work 
will be employed exclusively on such 
work and it is contractor’s practice 
to pay his employees in cash without 
requiring them to sign receipts. 
(Form of field auditor’s certificate 
CURE J cckinrsentncsenseteinnen 

Ordinarily original signed pay rolls 
should be submitted in support of 
reimbursement vouchers under War 
Dept. cost-plus-a-fixed-fee contracts, 
but when impracticable, and where 
payments to employees of contractor 
are witnessed by Govt. agents, G. A. 
O. will accept contractor’s certified 
true copies of pay rolls, provided con- 
tracting officer or duly authorized 
representative makes similar certifi- 
cate on pay-roll copies including 
statement that original signed pay- 
roll receipts have been examined and 
support facts recited on certified 


Original pay rolls should be filed in 
support of vouchers covering pay- 
ments to contractors under War 
Dept. cost-plus-a-fixed-fee construc- 


Original purchase orders issued by 
War Dept. cost-plus-a-fixed-fee con- 
tractors to vendors need not be 
furnished in support of Govt. re- 
imbursement payments to prime 
contractors. However, where, in 
absence of more formal contract, 
purchase order forms part of contrac- 
tual agreement, required by prime 
contract to be reduced to writing 
when in excess of $2,000, written bid 
or proposal of vendor and certified 
copy of purchase order issued in 
acceptance thereof should be fur- 


Vouchers for payments to contractors 
under War Dept. cost-plus-a-fixed- 
fee contracts should be supported by 
approved copies of any purchase 


Purchase orders—Continued. 

orders which require contracting 
officer’s approval, and while only one 
copy of such order is required, it 
should be submitted with general 
contract or first voucher, and for 
succeeding reimbursements reference 
thereto should be furnished 

Where, in connection with vouchers 
for payments under War Dept. cost- 
plus-a-fixed-fee construction con- 
tracts, copies of purchase orders 
which previously have been placed 
by contractors, such as are required 
to be submitted, are not immediately 
available, G. A. O. will accept cer- 
tificate of Govt. representative that 
prices paid by contractor are in 
accordance with such purchase 
orders, with understanding that 
copies thereof later will be trans- 
mitted to this office and copies of 


Receipts—original signed receipts ac- 
knowledging payment are required as 
primary evidence in support of vouch- 
ers covering reimbursement to War 
Dept. cost-plus-a-fixed-fee contractor 
for purchases from its vendors, but 
receipt need not appear on invoice, 
separate receipt identified with par- 
ticular invoice involved being equally 


Rental agreements—payments for rental 
of equipment under War Dept. cost- 
plus-a-fixed-fee construction contracts 
which provide for payment of such 
rental at not to exceed rates approved 
by contracting officer should be sup- 
ported by schedule of rates to be filed 
with contract, or if uniform schedule 
or rates has been adopted and copies 
thereof are furnished G. A. O., audit 
requirements in that respect will be 


Specifications, conditions, etc.—if gener- 
al conditions or specifications relating 
to War Dept. cost-plus-a-fixed-fee 
construction contracts are available 
when contracts are made, they should 
be forwarded to the G. A. O. with 
contracts, but if not, this office should 
be so advised, and they should be 
forwarded when available. With 
respect to subcontracts, this office is 
not concerned primarily with detailed 
technical specifications, but any spe- 
cial instructions, general conditions, 
ete., which amplify or supplement 
terms of agreement with respect to 
prices paid should be furnished as part 





978 INDEX DIGEST 


‘ 


CONTRACTS—Continued. 
Cost-plus—C ontinued. 


Page | CONTRACTS—Continned. Page 
Cost-plus—Continued. 


Evidence in support of payments—Con. 
Subcontracts: 
Evidence of competition not required 
in connection with subcontracts 
under War Dept. cost-plus-a-fixed- 


Vouchers for payments to contractors 
in connection with subcontracts 
under War Dept. cost-plus-a-fixed- 
fee construction contracts should 
be supported by approved copies of 
any subcontracts which are required 
to be in writing, and while only one 
copy of such agreement is required, 
it should be submitted with general 
contract or first voucher, and for 
succeeding reimbursements reference 
thereto should be furnished 

Where, in connection with vouchers 
for payments under War Dept. cost- 
plus-a-fixed-fee construction con- 
tracts, copies of subcontracts, such 
as are required to be submitted, are 
not immediately available, G. A. O. 
will accept certificate of Govt. repre- 
sentative that prices paid by con- 
tractor are in accordance with such 
approved agreements, with under- 
standing that copies of those docu- 
ments later will be transmitted to 
this office and that copies of future 
agreements will be furnished 

With respect to subcontracts, this 
office is not concerned primarily 
with detailed technical specifica- 
tions, but any special instructions, 
general conditions, etc., which am- 
plify or supplement terms of agree- 
ment with respect to prices paid 
should be furnished as part of sub- 


“"Tear-off”’ slips—where War Dept. cost- 
plus-a-fixed-fee contract requires con- 
tractual agreements of prime contrac- 
tor with vendors be reduced to writing 
when in excess of $2,000, and purchase 


copy of purchase order, constitutes 
only evidence of agreement, original 
signed “‘tear-off” slip and copy of pur- 
chase order should be filed with G. A. 
O. in support of Govt. reimbursement 


In connection with payments to con- 
tractors under provisions in War 
Dept. cost-plus-a-fixed-fee construc- 
tion contracts for payment of travel 
expenses of contractors’ employees 
incurred under advance authoriza- 
tions for travel issued by contracting 
officer, copies of such authorizations 
will be accepted as sufficient for 
G. A. O. audit purposes without re- 


Evidence in support of paymente—Con. 
Traveling expenses—Continued. 
quiring copies of travel orders issued 
by contractors to their employees. .. 
Reimbursement authorized to cost- 
plus-e-fixed-fee contractor, under 
contract providing for reimburse- 
ment for labor procurement ex- 
penses, for traveling expenses of 
prospective employees, vouchers 
being supported in this particular 
case by itemized statements—rather 
than receipts—of expenses incurred 
by various travelers, together with 
signed receipts indicating payment 


Modification of fixed fee—cost-plus-a-fixed- 
fee construction contract may be modi- 
fied to provide for increase in fixed fee 
in consideration of contractor performing 
mechanical work, instead of subletting 
it, where contract is not definite as to 
work to be performed by subcontractors, 
negotiations preceding contraet indicate 
fee was based on subletting mechanical 
work, and proposed modification will 
accomplish substantial saving to Govt. 
by eliminating part of subcontractor’s 
Profit from cost of work 

National Defense Housing 
extent of contractual authority—proviso 
of sec. 201, Second Supplemental Nation- 
al Defense Appropriation Act, 1941, 
which extends ‘‘the authority of existing 
law for the negotiation of cost-plus-a- 
fixed-fee cdntracts * * * to housing 
projects for which funds may be made 
available to the War and Navy Depart- 
ments,” authorizes negotiation of cost- 
Plus-a-fixed-fee contracts for national- 
defense housing projects whether funds 
therefor be made available to those 
departments under said act, or under 
Title II, act, June 28, 1940, or other legis- 


Pay-roll deductions—payment 
dure—since War Dept. cost-plus-a- 
fixed-fee contract contemplates only 
reimbursement to contractor for actual, 
as distinguished from anticipated, ex- 
penditures for wages, etc., reimburse- 
ment voucher should be submitted for 
net amount of pay roll after deductions 
for old-age benefits, garnishees, etc., and 
an additional reimbursement voucher 
for such deductions when amount there- 
of has been expended for purposes of 


reimbursement for—amounts paid a cost- 
plus-e-fixed-fee contractor for use of its 
own equipment at usual rental rates in 
the locality include a margin to compen- 
sate owner for risk of loss and damage to 
equipment except as to that resulting 
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Cost-plus—C ontinued. 

State or local taxes—unemployment com- 
pensation insurance—amount paid by 
contractor, under appropriate contract 
conditions, to Virginia Unemployment 
Compensation Commission as unem- 
ployment compensation insurance tax 
levied on its pay rolls for work performed 
under cost-plus-a-fixed-fee contract is 
proper item for reimbursement by Govt., 
provided expenditure be approved or 
ratified by contracting officer or repre- 
sentative, in accordance with terms of 


Page | CONTRACTS—Continued. Page 
Damages—Continued. 

Actual—Continued. 
unauthorized unless reasonably requi- 
site to accomplishment of purposes of 
appropriation involved, or unless spe- 
cifically authorized by statute. 

Bidder’s liability qualification: 

Express condition in bid deliberately 
imposed by bidder to limit his liability 
for delays or default to such an extent 
as to restrict materially or conclude 
rights of redress of Govt. in such event, 
is not an “informality” such as may 
properly be waived under provisions 
of U. 8. Standard Form 33, and bid 
should be rejected unless bidder con- 
sents in writing to delete objectionable 
condition and abide by delay provi- 
sions of said Standard Form 

Stipulation by a bidder against liability 
for failure to perform contract due to 
acts of States or municipal govern- 
ments, is a material and unauthorized 
deviation from provisions of U. 8. 
Standard Form 33 relative to excusable 
causes of delay or failure to perform.._. 

Stipulation by a bidder against liability 
for failure to perform contract due to 
“unforeseen circumstances, or causes 
beyond our control,” is material and 
unauthorized deviation from provision 
of U. 8. Standard Form 33 for excusing 
performance for ‘‘unforeseeable causes 
beyond the control and without the 
fault or negligence of the contractor’ _ 

Liquidated: 

Delays—notice of—where notice of delay 
in performance of contract was not 
given within 10 days after cause arose 
as provided therein, but extension of 
time was given by representative of 
department head during life of con- 
tract, liquidated damages may be re- 
mitted since contract provided for the 
granting of a further period by con- 
tracting officer with approval of de- 
partment head and extension was 
based on contracting officer’s findings 


Traveling expenses—prospective employ- 
ees—cost-plus-a-fixed-fee contractor may 
be reimbursed, under contract providing 
for reimbursement for labor procure- 
ment expenses, reasonable expenses of 
travel of prospective employees who 
traveled to contractor's place of business 
for interviews regarding qualifications 
for employment, even though in some 
instances they were found not qualified_ 

Unpaid wages—deceased employees— 
claim for unpaid wages due deceased 
employee of cost-plus-a-fixed-fee con- 
tractor need not be submitted to G. A. 
O. for direct settlement but may be paid 
by disbursing officer directly to such 
distributee of decedent’s estate as may 
be determined by contractor, with the 
approval of contracting officer, to be 
entitled thereto, or contractor may be re- 
imbursed, with approval of the contract- 
ing officer, for payments made directly 
by it to such distributee as it finds is 


Wage increases of contractors’ employees— 
cost-plus-a-fixed-fee contractor may be 
reimbursed for salaries paid its employ- 
ees transferred from one division of the 
organization to another at substantial 
increases in compensation, if contracting 
officer specifically determines that com- 
pensation paid for positions to which 
transferred is reasonable for services in- 
volved, within meaning of Treasury 
Decision 5,000 controlling amounts pay- 

Extensions of time—contractor’s delayed 
delay notices—where notice of delay in 
performance of contract was not given 
within 10 days after cause arose as pro- 
vided therein, but extension of time 
was given by representative of depart- 
ment head during life of contract, liqui- 
dated damages may be remitted since 
contract provided for the granting of a 
further period by contracting officer 
with approval of department head and 
extension was based on contracting 


contract, which form of contract is ex- 
pressly sanctioned by law, providing 
for reimbursement to contractor for 
losses sustained in connection with the 
work and for such items as should in the 
opinion of the contracting officer be in- 
cluded in the cost of the work, is not 


contrary to principles of 18 Comp. Gen. Sundays, holidays, non-work days, etc.— 


285, that contract stipulations which 
may increase cost of performance are 


it is well established that where con- 
tract is to be performed within a cer- 
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Damages—Continued. Duration—Continued. 


Liquidated—Continued. 
tain number of days and the last day 
falls on Sunday, the requirement is 
complied with if the act is performed 


Default—contractor’s liability. See Con- 
tracts, damages; Contracts, increased costs, 


defaulting contractor; Contracts, performance. 


Deliveries: 

Delivery point stipulations—shipping 
point stipulation necessity exceptions— 
bids may be solicited for materials and 
supplies not subject to deductions for 
land grant under Transportation Act of 
1940 on f. o. b. destination basis only, 
where administratively determined that 
such solicitation is in Govt’s. interests, 
but where right to require shipment on 
Govt. bill of lading and to deduct all-rail 
tate is reserved to take advantage of spe- 
cial rates offered by carriers under Sec. 22 
of Interstate Commerce Act, it is as- 
sumed that provision will also be made 
to permit other bidders to equalize sav- 
ings in transportation costs thus accruing 


Rejection—administrative authority—ac- 
ceptance of bid not subject to conditions 
of paragraphs 15 and 16, Standard Gov- 
ernment Purchase Conditions (Coal), 
apparently would foreclose right of Gov- 
ernment to make reduction in contract 
price in event coal failed to meet speci- 
fications but such coal could be rejected 


Discounts—discount period ending on Sun- 

day, holidays, etc.—where a Government 

contract provides for a discount for pay- 
ment either within a specified number of 

“days” or within a specified number of 

“calendar days,” and the last day of the 

discount period falls on Sunday, the Gov- 

ernment is entitled to the discount if pay- 
ment is made on the following business day. 

Duration: 

Limitations in general—inapplicability 
where subsequent appropriation made 
prior to contracting—secs. 3679 and 3732, 
R. 8., which, in effect, prohibit contracts 
or obligations beyond extent end avail- 
ability of existing appropriations in ab- 
sence of specific authority, do not pro- 
hibit entering into contracts to supply 
needs for two fiscal years, i. e., the cur- 
rent and next fiscal years, if the charge- 
able appropriation for the latter year is 
contained in an appropriation act which 
has become law on the date of the con- 


Options—Continued. 
Renewals—Continued. 

Prior to appropriation for succeeding 
fiscal year—contract for furnishing 
equipment and supplies to Govt. 
during current fiscal year which re- 
serves to Govt. option to renew con- 
tract from year to year for several 
years should be renewed only after 
funds have been made available for 
succeeding year in view of terms of 
sections 3679, 8732, and 3735, R. &., 
which, in effect, prohibit contract or 
obligation beyond extent and avail- 
ability of existing appropriations in 
absence of specific authority 

Payment for articles chargeable to subse- 
quent fiscal year appropriation—Post 
Office Dept. may execute contract during 
fiscal year 194] for motor-vehicles charge- 
able to sppropriation for fiscal year 1942 
which has become law when contract is 
executed, but the contract should con- 
tain a provision that payment will not 
be made for the vehicles until on or after 
July 1, 1941, whether delivery be during 
1941 fiscal year or after beginning of 1942 


Effect in genera) of Govt. price-fixing orders 
on Govt.’s rights—just as sovereign is not 
affected unless expressly named or included 
by necessary implication in statutory pro- 
visions, especially where effect would be to 
restrict or deprive of existing rights, all the 
more is this true of administrative price- 


Eight-Hour Law. See Contracts, labor stipu- 
lations, Eight-Hour Law. 

Empty containers—damage, loss, or destruc- 
tion. See Property, private, damage, loss or 
destruction, empty containers. 

Exchanges—old or used equipment—casb as 
well as trade-in allowance quotation re- 
quirements—old sutomobile parts may be 
replaced with reconditioned parts, without 
advertising for cash bids on old parts, under 
Procurement Division contract which pro- 
vides only net cash charge for recondi- 
tioned parts based on exchange of old parts, 
where it is administratively determined 
such replacement would be more advan- 
tageous than repairing old parts, and G. A. 
O. will not object to awarding of similar 
contracts for reconditioned parts after ad- 
vertising for bids on exchange basis only - - - 

Fiscal year—limitations. See Appropria- 
tions, fiscal year; Contracts, duration. 

Freight charges: 

Bid evaluation. See Bids, evaluation. 

General v. specific appropriation avail- 
ability—where general appropriation 
contains a lump-sum limitation upon 
amount for purchase of automobiles, and 
makes no other specific provision for ex- 
penses incidental to such purchases, costs 
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of transportation of such automobiles are Defaulting contractor: 
not to be excluded from amount to be Contractor’s plant destroyed by fire— 


charged to the lump-sum limitation. 
Decisions involving exclusion of trans- 
portation costs in determining whether 
purchase price is within statutory limit, 


Noninclusion for vehicle purchase-price 
limitation determinations: 

In determining whether price of pas- 
senger-carrying motor vehicle is within 
statutory limit, transportation cost 
which may be deducted from destina- 
tion bid price is actua) cost of transpor- 
tation, at lowest available rate, of fin- 
ished vehicle from designated assembly 
plant or other designated point of 
origin from which actually shipped as 
finished vehicle to point at which de- 
livered to Govt., and not transporta- 
tion cost from some factory where indi- 
vidual parts are manufactured. 17 


In determining whether purchase price 
of passenger-carrying motor vehicle, 
exclusive of transportation cost, is 
within statutory limit, only transpor- 
tation cost for consideration is actual 
cost of transportation at lowest avail- 
able rete, whether Govt., commercial, 
or other rate available to bidder from 
point of origin of bidder’s selection 
from which delivery is to be made to 


Word “factory” as used in 17 Comp. 
Gen. 854, involving exclusion of trans- 
portation costs in determining whether 
purchase price of passenger-carrying 
motor vehicle is within statutory limit, 
refers not alone to “main factory”’ 
where vehicle parts are manufactured, 
but, also, to any subordinate plant 
where parts are assembled into fin- 


Government liability for acts in sovereign 
capacity, U. 8. as contractor is not liable 


tions—par. 5, “CONDITIONS,” U. 8. 
Standard Form No. 33 (Revised), pro- 
viding for charging to Govt. any tax or 
other charge on contract material im- 
posed by Congress after bids are opened, 
affords no basis for reimbursement to 
contractor of increased customs duties 
resulting from change in market value of 
contract material due to war conditions 
rather than from change in existing law 
by Congress, and claim for such reim- 
bursement does not have such elements 
of equity as to warrant its being reported 
to Congress for consideration under act, 
April 10, 1928 


where name and location of contrac- 
tor’s factory were designated in con- 
tract so that it reasonably may be pre- 
sumed that parties contracted with 
reference to supplies produced at that 
particular factory, and fire, occurring 
without fault or negligence of contrac- 
tor, excusable cause of delay under 
contract, destroyed plant so designated, 
contractor may be released from lia- 
bility for excess costs incurred by Govt. 
in purchasing the supplies in open 
market. 16 Comp. Gen. 983, distin- 


Successor-contractor liquidated-damage- 


deduction credits—in computing excess 
cost of purchases against account of 
defaulting contractor he is not entitled 
to credit for any amount which may 
accrue to Govt. as liquidated damages 
because of delays in deliveries under 


Contract provision whereby price is to 


be adjusted on basis of fluctuations in 
labor and materials costs during per- 
formance period is not necessarily ob- 
jectionable because exact contract 
amount cannot be determined until 
work is completed where contract 
provides definite means of deter- 
mining exact amount and maximum 
amount of increase can be approxi- 
mated with reasonable certainty 


Where administratively determined in 


interests of U. 8., no objection to 
incorporating into specifications of 
long-term contracts, covering procure- 
ment of such equipment as power 
plant machinery, provision for fluctu- 
ations in labor and materials costs such 
as one whereby certain percent of con- 
tract price will be adjusted at comple- 
tion of contract on basis of monthly 
average hourly earnings for durable 
goods industry, published by Burean 


with labor conditions of its fixed-price 
national defense contract with Navy 
Department, is requiring that its em- 
ployees work more than 40 hours per 
week without paying them increased 
rate for excess time, Sec. of Navy may 
modify contract to provide contractor 
shall pay time and one-half for hours 
worked by its employees in excess of 
40 hours per week and be reimbursed 
by Govt. for increase thus paid if he 
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CONTRACTS—Continued. Page | CONTRACTS—Continued. 
Increased costs—Continued. Labor stipulations—Continued. 
Wages—Continued. Contract price adjustment provisions— 
determines such modification necessary Con. 
to avoid strikes, etc., with resulting tract price will be adjusted at comple 
delay or other serious interference with tion of contract on basis of monthly 
average hourly earnings for durable 
Prevailing local rate exceeding contract goods industry, published by Bureau 
rate: of Labor Statistics. 
Lump sum contracts financed under Eight-Hour Law: 
national defense appropriation acts Applicability: 


may not be modified to provide for 
reimbursing contractors for increased 
costs resulting from paying laborers 
and mechanics at rates higher than 
minimum rates specified in said con- 
tracts, even though contractors may 
be required to pay higher rates being 
paid in area on cost-plus-a-fixed-fee 
contracts in order to retain sufficient 
workers to complete their contracts 


There is no authority for supplemental 
agreement with national defense con- 
tractor to provide for increased cost 
resulting from his paying hisemploy- 
ees at rates higher than wage rates 
specified in contract, even though 
higher rates were paid to conform 
with amended schedule of prevailing 
wages and thus insure adequate sup- 
ply of labor to avoid delay in com- 
Pletion of contract 

War risk insurance—in absence of contract 
provision therefor, contractor may not 
be reimbursed amount of war risk insur- 
ance it was required to pay on contract 
material as result of war conditions aris- 
ing after its bid was submitted, and claim 
for such reimbursement does not have 
such elements of equity as to warrant 
its being reported to Congress for consid- 
eration under act, April 10, 1928 

Intention of the parties—supplemental agree- 
ments. See Contracts, modification. 
Labor stipulations: 

Contract price adjustment provisions: 

Contract provision whereby price is to 
be adjusted on basis of fluctuations in 
labor and materials costs during per- 
formance period is not necessarily ob- 
jectionable because exact contract 
amount cannot be determined until 
work is completed where contract pro- 
vides definite means of determining 
exact amount and maximum amount 
of increase can be approximated with 


Where administratively determined in 
interests of U. 8., no objection to 
incorporating into specifications of 
long-term contracts, covering procure- 
ment of such equipment as power 
plant machinery, provision for fluctua- 
tions in labor and materials costs such 
as one whereby certain percent of con- 


Administrative determination author- 
ity—while as general proposition 
contracting officer exceeds his author- 
ity in failing to include in contract 
to which applicable provisions of 
Eight-Hour-Law of 1912, where he 
has determined, in proper exercise of 
discretion conferred by that law, 
that particular contract falls within 
one of excepted classes, contract 
need not be modified to include such 
provisions, and payments thereun- 
der will not be questioned by G. A. 
O. by reason of failure to include 
requirements of that law 

Canal Zone—Eight-Hour Law of 1012 
is applicable to contract for perform- 
ance in Canal Zone requiring con- 
tractor to obtain rock from Govt.- 
owned quarries; crush to various 
specifications; deliver to loading bins; 
and to construct crusher plants in 
accordance with specifications, which 
plants are to become property of 
Govt. upon contract completion... 

Rock from Govt. quarry crushed to 
specifications—Eight-Hour Law of 
1912 is applicable to contract for 
performance in Canal Zone requiring 
contractor to obtain rock from Govt.- 
owned quarries; crush to various 
specifications; deliver to loading bins; 
and to construct crusher plants in 
sccordance with specifications, which 
Plants are to become property of 
Govt. upon contract completion... 


Obligation to include where applicable— 


Eight-Hour Law of 1912 is mandatory 
direction to Govt. agents to include 
prescribed provisions in certain Govt. 
contracts and is not directed primarily 


Omission from contract to which appli- 


cable: 

Contract amendment by change or- 
der—where a contractor subsequent- 
ly agrees to inclusion of provisions of 
Eight-Hour Law of 1912 in contract 
which should have but did not 
contain those provisions, contract 
amendment may be by change order 
assented to by contractor 

Contract modification—while as gen- 
eral proposition contracting officer 
exceeds his authority in failing to 
inelude in contract to which applica- 
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CONTRACTS—Continued, 
i, Labor stipulations—Continued. 
Eight-Hour Law—Continued. 
Omission from contract, ete.—Con, 
ble provisions of Eight-Hour Law of 
1912, where he has determined, in 
proper exercise of discretion conferred 
by that law, that particular contract 
falls within one of excepted classes, 
contract need not be modified to 
include such provisions, and pay- 
ments thereunder will not be ques- 
tioned by G. A. O. by reason of fail- 
ure to include requirements of that 


Page | CONTRACTS—Continued. 

Labor stipulations—Continued. 
Eight-Hour Law—Continued. 

Subsequent statutory, etc.—Continued. 

Failure to pay overtime rate—Con. 

alty provisions of said act or vio- 

lating act, Sept. 9, 1940, which per- 

mits contractor to employ laborers, 

etc., in excess of eight hours per day 

if time and one-half be paid for 


In general—sec. 303, act, Sept. 9, 
1940, removes prohibition on Eight- 
Hour Law, June 19, 1912, against 
employing laborers or mechanics 
on Government contracts in ex- 
cess of eight hours per day pro- 
vided contractor pay such laborers 
or mechanics at rate of time and 
one-half for excess hours, but if 
contractor permits or requires 
laborer or mechanic to work more 
than eight hours per day without 
paying time and one-half for over- 
time, he cannot escape penalty of 


ontractor’s liability—where contract 
does not contain provisions of Eight- 
Hour Law of 1912, Act does not of 
itself become binding upon contrac- 


Contract rescission or avoidance—al- 
though contractor is not subject to 
Eight-Hour Law of 1912 when its 
provisions are not included in con- 
tract, it is within administrative 
authority, in proper case, to rescind 
or avoid contract unless contractor 
subsequently agree to inclusion. 

Disbursing officers’ Hability—although 
contractor is not subject to Eight- 
Hour Law of 1912 when its provi- 
sions are not included {n contract, it 
is within authority and discretion of 
G. A. O. whether to allow credit in 
disbursing officers’ accounts for pay- 
ments under contracts not including 
such provisions, depending upon 
circumstances and character of con- 


Withholding of contract payments 
by Government—sec. 303, act, 
Sept. 9, 1940, permits employment 
of laborers and mechanics in excess 
of eight hours per day, under con- 
tracts subject to Eight-Hour Law, 
June 19, 1912, only if contractor 
pays his laborers and mechanics 
time and one-half for work in excess 
of eight hours per day, but his 
failure to pay such overtime wages 
does not require withholding, 
under Art. 17 (a) of Standard 
Form No. 23, Revised, of any 


8 t statutory 
ee moraiens ie amount representing difference be- 


tween wages specifically required 
by contract and those wages on 
basis of time and one-half for 


Effect on prior contracts—sec. 303, act, 
Sept. 9, 1940, which provides that 
under contracts of character specified 
in Eight-Hour Law, June 19, 1912, 
laborers and mechanics may be per- 
mitted to work more than eight 
hours per day if overtime compensa- 
tion be paid at specified rate, is 
applicable to work on and after Sept. 
9, 1940, under contracts executed 
prior thereto which contain re- 


Fair Labor Standards Act—applicability— 
in general—there is no authority for in- 
clusion in Government contracts of a 
requirement for compliance with Fair 
Labor Standards Act of 1938. 

National Labor Relations Act compliance: 
There is no authority for requiring, as 


quirements of 1912 act, but said sec- 

tion does not apply to work under 

such contracts, or violations of 1912 

act, prior to Sept. 9, 1940............ 

Failure to pay overtime rate: 

Excess emergency work—Govern- 
ment contractor may employ his 
laborers and mechanics more than 
eight hours per day at rates less 
than time and one-half for excess 
work when such excess is due to 
emergency conditions specified in 
sec. 2, Eight-Hour Law, June 19, 
1912, without being subject to pen- 


condition precedent to award of con- 
tract, that persons or firms bidding on 
Govt. business certify or otherwise 
affirmatively signify that they are 
complying with and will continue to 
comply with National Labor Rela- 


There is no legal basis for requiring, as 


condition precedent to payment of con- 
tract price, that contractor certify it 
has complied with National Labor 
Relations Act in performance of its 
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Supply contract requirements: 
Applicability: 
General effect of act, July 2, 1940, on 
exemptions—act, July 2, 1940, au- 
thorizing Sec. of War to execute cer 
tain contracts without advertising 
but requiring such contracts to be 
made subject to Walsh-Healey Act 
unless otherwise exempted, is not to 
be construed as affecting those con- 
tracts which Walsh-Healey Act 
itself exempts or authorizes Sec. of 


“Open-market” purchase, exemption 
construction—sec. 9, Walsh-Healey 
Act, providing that act shall not 
apply to purchases of such materials, 
supplies, etc., as may usually be 
bought in open market, has been 
construed to relate to open-market 
purchases permitted by statute to be 
made without advertising for bids--. 

Purchases without advertising: 
Contract for supplies in excess of 

$10,000, made without advertising 
pursuant to authority conferred 
upon Sec. of War by act, July 2, 
1940, is, by very terms of act, sub- 
ject to labor requirements of 
Walsh-Healey Act unless other- 
wise exempted, and, therefore, is 
not within class of contracts gen- 
erally exempted from requirements 
of latter act because of having 
been entered into without advertis- 


ing 

Sec. 9, Walsh-Healey Act, providing 
that act shall not apply to pur- 
chases of such materials, supplies, 
etc., as may usually be bought in 
open-market, has been construed 
to relate to open-market purchases 
permitted by statute to be made 
without advertising for bids 

Omission from contract: 

Contractor’s liability—where mis- 
understanding existed as to applica- 
bility of Walsh-Healey Act to War 
Dept. supply contract entered into 
without advertising pursuant to act, 
July 2, 1940, and contractor’s bid, as 
well as acceptance, was made under 
erroneous impression Act was inap- 
plicable, contractor may not be re- 
quired to comply with its provisions 
unless it will agree to do so 

Disbursing officer’s liability—where, 
through misunderstanding as to ap- 
plicability of Walsh-Healey Act, pro- 
visions of said Act were not in. .uded 
in War Dept. contract made with- 
out advertising pursuant to Act, July 
2, 1949, since contractor is comply- 
ing with Act in all essential re- 
spects except for maintenance of 


Supply contract requirements—Con. 

Omission from contract—Continued. 
detailed records, and since con- 
tract has been substantially com- 
pleted, credit will not be disallowed 
for payments thereunder for failure 
to include provisions of said Act_... 

Wage-rate determinations—scope of au- 
thority—minimum wage rates required 
by Bacon-Davis Act as amended Aug. 
30, 1935, to be included in certain con- 
tracts in excess of $2,000, are for deter- 
mination by Sec. of Labor as required by 
act and not by any other Govt. depart- 
ment or officer 

Wage-rate requirements: 

Applicability: 
Contracts involving $2,000 or less: 

Farm Security Adm. construction 
and repair contracts in amounts of 
$2,000 or less may not require that 
contractor pay employees at stip- 
ulated minimum wage rate regard- 
less of whether funds involved be 
appropriated under sec. 3, Emerg. 
Relief Appro. Act, 1939, or trans- 
ferred in trust to U. 8. from State 
rural rehabilitation corporations __ 

Provision requiring that contractor 
pay employees stipulated mini- 
mum wage should not be included 
in specifications for construction 
and repair contracts which involve 
$2,000 or less, and hence are not 
subject to minimum wage provi- 
sions of Bacon-Davis Act as 
amended Aug. 30, 1935. 

Wage underpayments—withholding con- 
tract payments to cover unpaid over- 
time—sec. 303, act, Sept. 9, 1940, permits 
employment of laborers and mechanics 
in excess of eight hours per day, under 
contracts subject to Eight-Hour Law, 
June 19, 1912, only if contractor pays his 
laborers and mechanics time and one- 
half for work in excess of eight hours per 
day, but bis failure to pay such overtime 
wages does not require withholding, 
under Art. 17 (a) of Standard Form No. 
23, Revised, of any amount representing 
difference between wages specifically 
required by contract and those wages on 
basis of time and one-half for excess hours 


Mistakes: 


Bids. See Bids, mistakes. 

Discretionary authority matters—effect on 
contract validity—where discretion as to 
applicability of statutory provisions to 
particular contract has been conferred 
upon Govt. officer and contract is made 
in which that discretion has been exer- 
cised, validity of contract is not depend- 
ent upon degree of wisdom or skill with 
which discretion may have been exer- 
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CONTRACTS—Continued. 
Modification: 


See, also, related heading: Contracts, re- 
formation. 
Avoidance of labor difficulties in National 
Defense Program: 

Lump sum contracts financed under 
national defense appropriation acts 
may not be modified to provide for 
reimbursing contractors for increased 
costs resulting from paying laborers 
and mechanics at rates higher than 
minimum rates specified in said con- 
tracts, even though contractors may 
be required to pay higher rates being 
paid in area on cost-plus-a-fixed-fee 
contracts in order to retain sufficient 
workers to complete their contracts 
within time specified for performance. 

There is no authority for supplemental 
agreement with national defense con- 
tractor to provide for increased cost 
resulting from his paying his employees 
at rates higher than wage rates speci- 
fied in contract, even though higher 
rates were paid to conform with 
amended schedule of prevailing wages 
and thus insure adequate supply of 
labor to avoid delay in completion of 


Where contractor, while complying with 
labor conditions of its fixed-price na- 
tional defense contract with Navy De- 
partment, is requiring that its em- 
ployees work more than 40 hours per 
week without paying them increased 
rate for excess time, Sec. of Navy 
may modify contract to provide con- 
tractor shall pay time and one-half for 
hours worked by its employees in ex- 
cess of 40 hours per week and be reim- 
bursed by Govt. for increase thus paid 
if he determines such modification 
necessary to avoid strikes, etc., with 
resulting delay or other serious inter- 
ference with national defense program - 

By change order—where a contractor sub- 
sequently agrees to inclusion of provi- 
sions of Eight-Hour Law of 1912 in con- 
tract which should have but did not 
contain those provisions, contract 
amendment may be by change order 
assented to by contractor. 

Expediting national defense—Sec. of 
Navy may modify contracts for per 
diem employment of scientists and 
technicists, containing provisions limit- 
ing work to eight hours per day or five 
days per week, to provide for overtime 
pay for services during periods in addi- 
tion to those covered by said contract 
provision, since act, June 11, 1940, au- 
thorizing such contracts contains no 
limitation as to hours per day for such 


Formal contract not expressive of prior 
negotiations—cost-plus-a-fixed-fee con- 
405685™—41—_—-64 


struction contract may be modified to 
provide for increase in fixed fee in con- 
sideration of contractor performing me- 
chanical work, instead of subletting it, 
where contract is not definite as to work 
to be performed by subcontractors, 
negotiations preceding contract indicate 
fee was based on subletting mechanical 
work, and proposed modification will 
accomplish substantial saving to Govt. 
by eliminating part of subcontractor’s 
profit from cost of work 
Partial-payment purposes—where Govt. 
is presently unable to fulfil) obligation 
under contract for office equipment by 
accepting and making final payment 
therefor, contract may be modified to 
provide for taking title to equipment in 
storage and to permit partial payment, 
provided contractor’s performance bond 
surety will consent thereto, and if modi- 
fying instrument provide that contractor 
shall be repsonsible absolutely for its care 
and protection, and that contractor will 
remain liable for fulfillment of terms and 
conditions of original contract. 
Statutory limitation on compensation 
rates—contracts for services of scientists 
and technicists may not be modified by 
Sec. of Navy so that aggregate amount 
paid, including overtime, would exceed 
$25 per diem, maximum set for such work 
in act, June 11, 1940, since neither general 
authority in act, June 28, 1940, to modify 
existing contracts in interests of national 
defense nor general policy of Congress as 
to overtime may be considered sufficient 
to overcome express statutory limitation 
on such compensation rates 
Statutory requirements omitted from orig- 
inal—Eight-Hour Law omissions—while 
as general proposition contracting officer 
exceeds his authority in failing to include 
in contract to which applicable provi- 
sions of Eight-Hour Law of 1912, where 
he has determined, in proper exercise of 
discretion conferred by that law, that 
particular contract falls within one of 
excepted classes, contract need not be 
modified to include such provisions, and 
payments thereunder will not be ques- 
tioned by G. A. O. by reason of failure to 
include requirements of that law 
Surety’s consent necessity—contract may 
be modified to provide for partial pay- 
ments prior to receipt of contract ma- 
terial, if other conditions being met, 
contractor’s surety will consent thereto.. 


More than one year. See Contracts, duration. 
Numbering: 


Defense Aid Supplemental Appropriation 


Formal and less forme! agreements, in- 
volving $2,000, or more or less than that 
amount, distinguished 









CONTRACTS—Continued. 
Offer and acceptance—“Stipulations’” not 
assented to by econtractor—since “‘stipu- 
late”’ means to make an agreement; to con- 
tract with respect to; to settle terms; to 
bargain; to agree upon; etc.; there can be 
no “stipulation”’ in contract without legal 
agreement thereto by contractor.......... 
One Govt. agency contracting for another 
Govt. agency. See Departments and Es- 
tablishments, services between, one agency 
contracting for another. 

Open-market purchases. See Purchases, 
open-market. 

Options—renewals. See Contracts, duration; 
Leases, renewal; Advertising, necessity or 
nonnecessity. 

Payments: 

Bee also, Payments. 

Advance. See Payments, advance. 

Assignments. See Claims, assignments, 
contract payments. 

Contracts made without compliance with 
applicable statutory requirements—a 
statue prescribing how contracts shall be 
made, probibits, in legal effect, all con- 
tracts made otherwise, and there can be 
no recovery under such & prohibited con- 
ae 

Partial—prior to delivery—where Govt. is 
presently unable to fulfill obligation 
under contract for office equipment by 
accepting end making final payment 
therefor, contract may be modified to 
provide for taking title to equipment in 
storage and to permit partial payment, 
provided contractor’s performance bond 
surety will consent thereto, and if modi- 
tying instrument provide that contractor 
shall be responsible absolutely for its 
care 8nd protection, and that contractor 
will remain liable for fulfillment of terms 
and conditions of original contract._.... 

Prior to delivery, title passing, etc. See 
Payments, advance. 

Prior to fiscal year appropriation to which 
chargeable—Post Office Dept. may exe- 
cute contract during fiscal year 1941 for 
motor vehicles chargeable to appropria- 
tion for fiscal year 1942 which has become 
law when contract is executed, but the 
contract should contain a provision that 
payment will not be made for the vehi- 
cles until on or after July 1, 1941, whether 
delivery be during 1941 fiscal year or after 
beginning of 1942 fiscal year............. 

Withholding—wage underpayments—sec. 

303, act Sept. 9, 1940, permits employ- 
ment of laborers and mechanics in excess 
of eight hours per day, under contracts 
subject to Eight-Hour Law, June 19, 
1912, only if contractor pays his laborers 
and mechanics time and one-balf for 
work in excess of eight bours per day, 
but his failure to pay such overtime 
wages does not require withholding, 
under Art. 17 (a) of Standard Form No. 
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23, Revised, of any amount representing 

difference between wages specifically re- 

quired by contract and those wages on 

basis of time and one-half for excess hours 
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Penalties—labor stipulation violations. See 


Contracts, labor stipulations. 


Performance: 


Effect of destruction by fire of contractor’s 
plant—where name and location of con- 
tractor’s factory were designated in con- 
tract so that it reasonably may be pre- 
sumed that parties contracted with refer- 
ence to supplies produced at that partic- 
ular factory, and fire, occurring without 
fault or negligence of contractor, excus- 
able cause of delay under contract, de- 
stroyed plant so designated, contractor 
may be released from liability for excess 
costs incurred by Govt. in purchasing 
the supplies in open market. 16 Comp. 


Incomplete—Government liability—pay- 
ment of fees for securing of options on 
real estate to be acquired by Govt. may 
not be made, either for options accepted 
or not accepted, under contract which 
contains provision requiring as part of 
consideration for such payment per- 
formance of other services which con- 
tractor was not called upon to perform 
because of abandonment of project by 

Sundays and holidays status in computing 
time for. See Contracts, damages, ligui- 
dated, Sundays, holidays, non-work days, 
etc.; Sundays and Holidays, limitation 
period for performance of an act. 


Plant expansion: 


Government expense payment procedure— 
under national defense acts, June 13, 
26, and 28, and July 2, 1940, War Dept. 
aircraft contracts may provide for con- 
tractor’s new plant facilities amortization 
by separate payments in installments 
extending beyond the contract instead of 
indirectly as a part of contract prices 
of aircraft, and that in case of contract 
termination, etc., unamortized balance 
shall be paid during fiscal year in which 
contract is so terminated or completed... 

Maintenance after contract completion— 
where facilities at plants of War Dept. 
aircraft contractors are paid for by Govt. 
under amortization plan contained in 
contract, and are transferred to Govt., 
the contracts may not provide for pay- 
ing contreator for maintenance of such 
facilities for Govt. for a continuing and 
indefinite period after completion of con- 
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Use or disposal after acquired by Govt.— 


where facilities at plants of War Dept. 
aircraft contractors are paid for by Govt. 
under amortization plan contained in 
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CONTRACTS—Continued. 
Plant expansion—Continued. 


contract, and are transferred to Govt., 
the contracts may not provide that the 
Govt. will not use them for commercial 
purposes, or that if at any time the Govt. 
proposes to sell or lease same, a first re- 
fusal be given to contractor who origin- 
ally built them 

Value arbitration provisions—under na- 
tional defense acts, June 13, 26, and 28, 
and July 2, 1940, War Dept. aircraft con- 
tracts may provide that arbitrators be 
appointed to determine reasonable value 
of contractors’ plant facilities which were 
paid for by Govt. as part of contract con- 
sideration, for purpose of establishing 
price to be paid by contractor if he de- 


Adjustment: 

Increased costs. See Contracts, increased 
costs. 

Inferior deliveries—acceptance of bid not 
subject to conditions of paragraphs 15 
and 16, Standard Government Pur- 
chase Conditions (Coal), apparently 
would foreclose right of Government to 
make reduction in contract price in 
event coa) failed to meet specifications 
but such coal could be rejected on that 
ON 6 5s ee... 

Labor, material, etc., fluctuation provi- 
sions—where administratively deter- 
mined in interests of U. S., no objection 
to incorporating into specifications of 
long-term contracts, covering procure- 
ment of such equipment as power plant 
machinery, provision for fluctuations 
in labor and materials costs such as one 
whereby certain percent of contract 
price will be adjusted at completion of 
contract on basis of monthly average 
hourly earnings for durable goods in- 
dustry, published by Bureau of Labor 
Statistics. 

Indefinite—labor, materials, etc., cost- 
adjustment provisions—contract provi- 
sion whereby price is to be adjusted on 
basis of fluctuations in labor and mater- 
ials costs during performance period is 
not necessarily objectionable because 
exact contract amount cannot be deter- 
mined until work is completed where 
contract provides definite means of de- 


See, also, related heading: Contracts, modi- 


fication. 
Intention of parties not expressed: 

If it be definitely determined, and certi- 
fied by both parties to War Dept. con- 
tract negotiated under authority of 
Pub. 703, July 2, 1940, that a provision 
intended to be inserted therein, with 


Intention of parties not expressed—Con. 
respect to extension of time for per- 
formance if Govt. delayed in furnish- 
ing tools, was inadvertently omitted, 
an addendum to contract to show 
omitted provision is authorized 

In any case involving contract negotiated 
by War Dept. under authority of Pub. 
703, July 2, 1940, where it may appear 
that there has been mutual mistake 
and that contract does not express real 
and entire agreement of parties, there 
should be submitted to G. A. O., prior 
to any change in or addition to con- 
tract, evidence tending to establish 
clearly true intent of parties, and re- 
quests for decisions in such matters 
will be given consideration when sub- 
mitted directly by contracting officer __ 

In view of specific report by Sec. of War 
that contract negotiated under author- 
ity of Pub. 703, July 2, 1940, as reduced 
to writing, did not—due to mutual mis- 
take in omitting a provision, with re- 
spect to the use by contractor of Govt.- 
owned tools, which had been agreed 
upon during negotiations—reflect en- 
tire contract on which parties had 
agreed and attempted to negotiate, no 
objection will be made to contract ad- 
dendum showing such omitted pro- 


Accounting officers—accounting officers 
of Govt., on submission to them of 
facts fully justifying, may authorize 
adjustments made necessary by mu- 


Administrative officers—administrative 
officers of Govt. may not reform con- 
tracts under which U. 8. has obtained 


mination. 

Administrative authority—Eight-Hour 
Law contract omission—although con- 
tractor is not subject to Eight-Hour Law 
of 1912.when its provisions are not in- 
cluded in contract, it is within adminis- 
trative authority, in proper case, to 
rescind or avoid contract unless contrac- 
tor subsequently agree to inclusion, and 
it is within authority and discretion of 
G. A. O. whether to allow credit in dis- 
bursing officers’ accounts for payments 
under contracts not including such pro- 
visions, depending upon circumstances 
and character of contract in particular 


Automobiles, trucks, tractors, etc. See 
Vehicles, purchases. 
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CONTRACTS—Continued. 
Specifications—Continued. 
Bidders’ qualifications. See Bidders, qual- 
ifications. 
Changes: 
Standard forms: 

Contract specifications for motor- 
trucks may not include a more dras- 
tic and exacting performance guar- 
anty provision than that specified 
in applicable Federal Specifications 


‘ 


Federal tax provision in Govt. stand- 
ard form contract may not be admin- 
istratively changed or modified with- 
out previous authorization from Pro- 
curement Division of Treasury De- 


Damage stipulations. See Contracts, dam- 
ages, actual, provisions. 

Delivery provisions. See Contracts, deliv- 
erties. 

Evaluation factors. See Bids, evaluation. 

Jurisdiction: 

Administrative officers—question as to 
whether specifications are unduly re- 
strictive of competition is one which 
goes to contract legality and uses of 
appropriated moneys, and is not for 
determination by purchasing agency 


General Accounting Office. See General 
Accounting Office, jurisdiction, con- 
tracts, specifications. 

Labor stipulations. See Contracts, labor 
stipulations. 
Non-essential price increasing provisions: 

Contract stipulations tending to restrict 
competition and increase cost of per- 
formance are unauthorized unless 
reasonably requisite to accomplish- 
ment of purpose of appropriation to be 
charged, or unless expressly author- 


In absence of express statutory provision 
there is no authority to include in 
Govt. contracts any provision not 
essential to purpose of appropriation 
under which contract is made, neces- 
sary or probable result of which may 
be to increase contract prices U. 8. 
encetticdinciibnshitabcnsdcsdnce 

Qualified by bid. See Bids, qualified. 

Restrictive — burden of justification — 
where apparently restrictive, price in- 
creasing, or otherwise unauthorized 
contract requirement is 
questioned by G. A. O., it is not for 

G. A. O. to “submit reasons” requiring 

exclusion of provision, but rather for 

purchasing agency to submit facts 
justifying its inclusion in any particular 


State rural rehabilitation corporation funds— 
applicability of Federal laws, etc.—con- 


836 
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Page | CONTRACTS—Continued. 


tracts involving use of “‘trust’’ funds trans- 
ferred from State rural rehabilitation cor- 
porations to U. 8. should be executed and 
performed in conformity with laws and 
procedures applicable to expenditure of 


Supplemental. See Contracts, modification. 

Symbols—Defense Aid Supplemental Ap- 
propriation Act, 1941 

Termination: 

Administrative authority and discretion— 
question whether termination of trans- 
portation contract—obtained by con- 
tractor through misrepresentation as to 
its application to Interstate Commerce 
Commission for certificate under Motor 
Carrier Act, 1935—would be in interests 
of U. 8. is matter within discretion of 
administrative office involved, and G. A. 
O. will not object to otherwise proper 
payments for performance by other 
parties of services covered by contract 
if it be terminated after thirty days’ 
notice as specified in provision therein 
for termination 

Rescission. See Contracts, rescission. 

Validity in general: 

Statutory requirements ignored: 

A statute prescribing how contracts 
shail be made prohibits, in legal effect, 
all contracts made otherwise, and there 
can be no recovery under such & pro- 


Where discretion as to applicability of 
statutory provisions to particular 
contract has been conferred upon 
Govt. officer and contract is made in 
which that discretion has been exer- 
cised, validity of contract is not de- 
pendent upon degree of wisdom or 
skill with which discretion may have 


Wage stipulations. See Contracts, labor stip- 
ulations. 


CONTRIBUTIONS: 
See Donations. 


CONVENTIONS, ASSOCIATIONS, ETC.: 
Membership fees. See Fees, membership. 


COOPERATIVE EXCHANGES, ETC.: 

See Corporations. 

COPIES: 

General Accounting Office records. See 
General Accounting Office, records, copies. 

Sufficiency as evidence. See Evidence, suffi- 
ciency, copies. 

COPYRIGHTS: 

Penalty collections—disposition—sec. 13, 
act, Mar. 4, 1909, providing that copy- 
right proprietor who fails to deposit two 
copies of his work shall pay to Library of 
Congress twice amount of retail price of 
best edition of work, does not authorize 
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COPYRIGHTS—Continued. 
use of amounts so paid for purchase of 


Page | COURTS—Continued. 
Jurors—Continued. 


copies in lieu of copies not deposited, and 
such amounts should be covered into mis- 


CORPORATIONS: 


Stock—Government acquisition in connec- 
tion with commodity purchases—place of 
filing and disposition of proceeds—where 
Veterans’ Administration Facility receiv- 
ed stock certificate as distribution of profits 
in connection with certain purchases from 
a cooperative exchange, the stock certifi- 
cate should be retained in the files of the 
Facility involved, and any amounts re- 
ceived as dividends or in redemption of 
the certificate should be covered into the 


Clerks—fees—amounts transferred from 
court registries to U. 8. Treasury—fee to 
be collected by clerks of U. 8S. District 
Courts, in accordance with 28 U. 8. Code 
555, ‘for receiving, keeping and paying out 
money in pursuance of any statute or order 
of court” is not chargeable on amounts 
which, having been in registry of court for 
five years or more, are covered into Treas- 
ury of the United States pursuant to order 
of court issued in accordance with 28 U. 8. 


Jurors: 


Control of—Federal employees generally— 
during entire period a Federal officer or 
employee is under proper summons from 
a State or Federal court to serve on a jury 
he is under jurisdiction and control of 
court which has issued summons to him, 
and is not, during that period strictly 
under jurisdiction and control of adminis- 
trative office in which he is employed. -.. 

Fees: 


Pay roll evidence requirements—in 
view of provision of act, June 29, 
1940, for crediting against compen- 
sation of Federal employees 
amounts received for jury service 
in State courts, pay rolls should 
show days of jury service and daily 
fee, amount received from State, 
and certificate of deposit citation. If 
employee should make refund, pay 
roll should show payment of full 
compensation accrued, but if re- 
fund be not made, deduction from 
compensation should be shown in 
column, “Other Deductions’’, 
with appropriate explanation in 
“Remarks” column. In support 
of every refundment or deduction, 
jury duty certificate signed by 
court clerk should be submitted... 

Sec. 3 of act of June 29, 1940, requires 
that jury fees received by Federal 


Fees—Continued. 
Federal employees—Continued. 
Compensation deductions—Con. 
employee from State court be 
credited against amount of com- 
pensation payable by U. 8S. even 
though employee is not otherwise 
reimbursed by court for actual and 
necessary expenses incident to 


State-court fees in excess of Federal 
salary—sec. 3, act, June 29, 1940, 
providing that there shall be 
credited against compensation 
payable to Federal employee for 
periods of absence on account of 
jury service in State courts any 
amounts received for such service, 
does not require that collection or 
deduction on account of jury fees 
received by an employee exceed 
compensation otherwise payable 
to him for period of his absence on 
account of jury service. 

Effect of fee restrictions—sec. 2 of act, 
June 29, 1940, which prohibits receipt 
by Federal employee of “‘compensa- 
tion” for jury service in Federal 
court, does not preclude allowing to 
employees serving as jurors mileage 
payments, and meals and lodging 
in kind authorized for jurors, in addi- 
tion to their compensation as em- 
ployees of United States but does 
preclude payment of per diem for 
each day’s attendance in court and 
for travel time prescribed by sec. 
2 of act April 26, 1926 

Employee who is not entitled to 
leave—employee who is not entitled 
to leave and must employ substitute 
while serving as Juror may be paid 
per diem allowance for each day’s 
attendance in Federal court and for 
time necessarily occupied in going 
to and from court as provided in 28 


In nonpay status when called for jury 
service—employee in nonpay status 
when called for jury service in Fed- 
eral court may be paid per diem 
allowance for each day’s attendance 
in court and for time necessarily 
occupied in going to and from court 
as provided in 28 U. 8. O. 600b. 
Evidence of status of such employees 
may be in form of statement from 
administrative office concerned show- 
ing employee was in nonpay status 
prior to and during period involved. 


COURTS-MARTIAL: 
Sentences—necessity for clear expression— 


court-martial sentence imposing reduction 
in grade or forfeiture of pay on members of 
Fleet Reserve on active duty will be con- 
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COURTS-MARTIAL—Continued. 











‘ 


sidered as applicable only to period of 
active duty and not as causing any reduc- 
tion in, or forfeiture of, their retainer pay 
unless such purpose is clearly expressed in 


DAMAGES: 


See Contracts, damages; Property, private. 


DECEDENTS’ ESTATES: 


Wages—employees of cost-plus contractor— 
payment procedure—claim for unpaid 
wages due deceased employee of cost-plus- 
a-fixed-fee contractor need not be sub- 
mitted to G. A. O. for direct settlement 
but may be paid by disbursing officer 
directly to such distributee of decedent’s 
estate as may be determined by con- 
tractor, with the approval of contracting 
officer, to be entitled thereto, or contractor 
may be reimbursed, with approval of the 
contracting officer, for payments made 
directly by it to such distributee as it 
finds is entitled thereto................... 


DECISIONS: 

See General Accounting Office, decisions. 
DEFINITIONS: 

See Words and Phrases. 


DELEGATION OF AUTHORITY: 
Administrative officers: 





Appointments—departmental service— 
statutory authority (5 U. 8. Code 43) for 
heads of departments, etc., to delegate 
to subordinates the power to employ 
persons for field duty did not change 
law requiring that appointments in de- 
partmental service in Dist. of Col. be 
made by such heads in absence of spe- 
cific authority for delegation of appoint- 


Approval of travel not authorized in ad- 
vance—authority to approve vouchers 
involving expense incurred in emergency 
travel, or without prior authority, may, 
under terms of par. 7, Standardized 
Travel Regulations, be delegated by 
heads of departments to subordinate 
officers or employees provided there is 
not involved reimbursement of travel 
expenses incurred on transfer between 


of a department is not authorized to 
delegate to subordinate officer, other 
than an Assistant Secretary, authority 
vested in him by sec. 3683, R. 8., for 
obligating a contingent fund appro- 


and nature of position of assistant secre- 
tary of a Govt. department may gener- 
ally be considered to authorize incum- 
bent to assist head of department in all 
matters requiring his personal attention 
or discretion and to act in lieu of the Seo- 
retary when authorized by him so to do_ 
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Page | DELEGATION OF AUTHORITY—Con. Page 
Administrative officers—C ontinued. 


Discretionary functions in general: 
Numerous War Dept. documents signed 
“By direction” or “By order” of Sec. 
of War are not questioned by G. A. O., 
even though in many cases exercise of 
discretion is involved, but where a 
statute specifically confers on Sec. of 
War authority to examine into, ascer- 
tain, and determine value of lost or 
damaged property, and provides that 
Secy’s. determination shall be final 
and conclusive, papers must show that 
Sec. or other official authorized by 
law to act in his stead, has personally 
made the determination.............. 
Secretary of State’s statutory authority 
to “prescribe duties for Assistant Sec- 
retaries * * * as well as for all the 
other employees in the department” 
(5 U. 8. Code 154) does not include 
power to delegate to subordinate 
officers, other than Assistant Secre- 
taries of State, authority to perform 
any duty or function which rests in 
discretion of Secretary as head of De- 


partmen 
General effect of signing official papers 
“By direction” or “by order” of—nu- 
merous W ar Dept. documents signed “By 
direction” or “By order” of Sec. of War 
are not questioned by G. A. O., even 
though in many cases exercise of dis- 
cretion is involved, but where a statute 
specifically confers on Sec. of War au- 
thority to examine into, ascertain, and 
determine value of lost or damaged 
property, and provides that Sec,s 
determination shall be final and con- 
clusive, papers must show that Secy. or 
other official authorized by law to act in 
Gis stead, has personally made the de- 
ID cnctatslibgtninendvigucanns 
Promotions—authority to make promo- 
tions, unless otherwise provided by 
statute, is subject generally to same rules 
as to delegation as the authority to make 


Mar. 4, 1921, by military personnel for 
damages, etc., to their property, must 
be personally approved or disapproved 
by Sec. of War or asst. authorized by 
law to act in his stead, and the signing 
by subordinate official “By direction of” 
Sec., or other authorized official, of 
document evidencing findings and rec- 
ommendations of administrative board 
may not be accepted as evidence that 
required personal action has been 


Os kk. 797, 853 


Transfer expense reimbursement orders: 
Employee transferred between official 
duty stations—as distinguished from 
ordinary travel on official business— 
is entitled to reimbursement of travel 
or other expenses incident to transfer 
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DELEGATION OF AUTHORITY—Con. Page| DEPARTMENTS AND ESTABLISH- Page 
Administrative officers—Continued. MENTS—Continued. 
Transfer expense reimbursement orders— Heads—Continued, 


DEPARTMENTS 


Continued. 
only if order authorizing transfer and 
reimbursement be signed, as statutes 
require, by head of department or es- 
tablishment involved and not by 
subordinate officer, other than an As- 
sistant Secretary, to whom Congress 
has not authorized delegation of other 
than routine matters............... laws 
Only manner in which ministerial duty 
of signing travel orders may be effec- 
tively delegated so as to vest in trav- 
eler on change of headquarters right to 
reimbursement for travel expenses 
under authority of sec. 301, act, Mar. 
25, 1940; is to precede such ministerial 
duty by exercise of discretion by head 
of agency concerned, or official auth- 
orized by law to act in his stead, by 
personal action in signing authoriza- 


Sec. 301, act, Mar. 25, 1940, authorizing 
traveling expenses of civilian personnel 
upon permanent change of station 
“when authorized by the head of the 
department or establishment con- 
cerned in the order directing such 
transfer’, vests in heads of depts., etc., 
discretion which cannot be delegated 
to other than asst. secy. or other official 
authorized by law to act in place of 
head of dept. 7 Comp. Gen. 656, and 
16 id. 667, distinguished............... 


AND ESTABLISH. 
MENTS: 


Assistant secretaries—authority, etc.—title 
and nature of position of assistant secretary 
of a Govt. department may generally be 
considered to authorize incumbent to 
assist head of department in all matters 
requiring his personal attention or discre- 
tion and to act in lieu of the Secretary when 
authorized by him so to do...........-... oe 
Distribution of work and personnel: 
Jurisdiction: 
Distribution of work and personnel 
within a Federal agency is ordinarily 


G. A. O. will not question payments of 
salary to regular commissioned officers 
of Public Health Service solely be- 
cause of nature or place of duties to 


. Bee Delegation of Author- 


effect on general salary rate limita- 
tions—provision in Naval Appro. Act 
for fiscal year 1942 prohibiting use of 
appropriations referred to therein for 
additional positions at rates in excess 
of $5,000 per annum “except in pur 


Authority—Continuedy 
suance of specific authorization herein 
or hereafter granted” requires for a posi- 
tion to come within exception that there 
be specific authority for compensation 
at rates in excess of the $5,000 limitation 
for either individual position or class 
of positions, and general authority to 
employ part-time or intermittent ex- 
perts “at such rates of compensation 
as may be contracted for by and in the 
discretion of the Secretary of Navy” 
does not constitute such specific 


Personnel changes: 
Employees called for military duty: 
Civilian employee is not entitled to 
“military furlough” for period of 
active duty in the Naval Reserve, 
but it ts within administrative 
discretion whether his services be 
terminated or he be carried on the 
pay rolls on leave without pay 
during such period. In either 
event, rights under sec. 3, as 
amended, Pub. Res. No. 96, Aug. 
27, 1940, to restoration to civilian 
position, etc., are same upon relief 
from active naval duty__........ on 
Civilian employees of Government 
inducted into military and naval 
forces pursuant to Sclective Train- 
ing and Service Act, 1940, or 
ordered to active duty as members 
of National Guard or Officers’ 
Reserve Corps of Army pursuant 
to Pub. Res. 96, Aug. 27, 1940, 
may be either separated from ser- 
vice or furloughed without pay 
from their civilian positions during 
military or naval service, but their 
rights upon restoration or return 
to active civilian duty as provided 
by said acts would be same 
whether they are sparated or car- 
ried on rolls in non-pay status___. 


Leases between. See Leases, between Gov- 


ernment agencies. 


605| Services between: 


One agency contracting for another—funds 
made available to Civil Aeronautics 
Adm. by act, Oct. 9, 1940, for national 
“defense landing area projects may be 
transferred to other Govt. agencies under 
sec. 601, act, June 30, 1932, only for ser- 
vices or work to be performed in con- 
nection with such projects by personnel 
of those agencies, but in connection with 
those of said projects which involved 
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MENTS—Continued. 

Services between—Continued. 

Transfer of appropriations. See Appro- 
priations, transfers, between departments 
and establishments. 


DEVICES: 


Labor-saving: 

Appropriation availability—stenographic 
machines—stenograph machines, pur- 
chased not for exclusive use of particular 
employee but for use of different employ- 
ees of Railroad Retirement Board, are 
not personal furnishings such as may not 
be furnished to employees at Govern- 
ment expense but are rather office 
appliances or labor-saving devices for 
which Board’s miscellaneous expense 
appropriation (1941) is available 

Form-servicing equipment—bidder’s use 
restrictions—effect on advertising re- 
quirements for form purchases—proposal 
to furnish form-servicing office equip- 
ment for use with forms to be supplied 
by vendor, and reserving repurchase 
option in vendor, may be accepted if no 
other devices will meet Govt. needs at 
lower cost. but resulting contract may 
not be regarded as eliminating necessity 
of competition in purchase of forms, and 
if vendor attempts to exercise repur- 
chase option, because of use of forms 
made by other concerns, matter may be 
referred to Atty. Gen. for appropriate 
action to determine validity of “tying 


DISBURSING OFFICERS AND AGENTS: 


Advance decision requests. See General 
Accounting Office, decisions. 

Authority—payments for equipment loss or 
damage under cost-plus contract—where 
loss or damage to equipment of a cost-plus- 
a-fixed-fee contractor appears clearly to be 
legal obligation of U. S. under terms of the 
contract, amounts representing such loss or 
damage may be paid by administrative 
disbursing officers upon proper certifica- 
tion by contracting officer, but submission 
may be made to this office for advance deci- 
sion or direct settlement of items where 
such obligation is in doubt 
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DEPARTMENTS AND ESTABLISH- Page| DISBURSING OFFICERS AND Page 


AGENTS—Continued. 


Liability—Continued. 


responsibility, but procedure outlined 
by Director of Procurement, which pro- 
vides for giving receipts to assignees for 
notices and assignments and for pro- 
duction of such receipts as evidence of 
compliance with sec. 4, should amply 
protect disbursing officers in this respect. 
Payments under contracts omitting 
Eight-Hour Law provisions: 
Although contractor is not subject to 
Eight-Hour Lew of 1912 when its pro- 
visions are not included in contract, it 
is within administrative authority, in 
proper case, to rescind or avoid con- 
tract unless contractor subsequently 
agree to inclusion, and it is within 
authority and discretion of G. A. O. 
whether to allow credit in disbursing 
officers’ accounts for payments under 
contracts not including such provi- 
sions, depending upon circumstances 
and character of contract in particular 


While as general proposition contracting 
officer exceeds his authority in failing 
to include in contract to which appli- 
cable provisions of Eight-Hour Law 
of 1912, where he has determined, in 
proper exercise of discretion conferred 
by that law, that particular contract 
falls within one of excepted classes, 
contract need not be modified to in- 
clude such provisions, and payments 
thereunder will not be questioned by 
G. A. O. by reason of failure to include 
requirements of that law 

Payments under supply contracts omit- 
ting labor, ete., stipulations—where, 
through misunderstanding as to appli- 
cability of Walsh-Healey Act, provi- 
sions of said Act were not included in 

War Dept. contract made without 

advertising pursuant to Act, July 2, 

1940, since contractor is complying with 

Act in all essential respects except for 

maintenance of detailed records, and 

since contract has been substantially 
completed, credit will not be disallowed 
for payments thereunder for failure to 


include provisions of said Act 


Payments: 
Contract payment assignments: 
Conflicting assignments—where contract 
payments are claimed under conflict- 
ing assignments, payment should not 
be made under either assignment 
without first submitting voucher or 
vouchers to G. A. O., accompanied by 
complete statement of facts, for deci- 
sion &s to which, if eitber, of assign- 


Check data submission—revised procedure. 939 
Collections. See Collections. 
Liability: ‘ 
Effect of advance decisions. See General 
Accounting Office, decisions, advance. 
Erroneous contract assignment pay- 
ments—while disbursing officer paying 
assignee under Govt.contract may accept 
affidavit that notice and true copy of 
assignment have been furnished persons 
specified in sec. 4, Assignment of Claims 
Act of 1940, and G. A. O. will require 
no additional evidence unless affidevit 
proves false, acceptance of affidavit will 
not relieve disbursing officer of his 


Supporting data requirements: 
Disbursing officer paying assignee 
under Govt. contract may accept 
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DISBURSING OFFICERS AND Page| DISTRICT OF COLUMBIA— Con. 
AGENTS—Continued. Status as “State’—term “States” as used 
Payments—Continued. in Federal statutes does not necessarily 


Contract payment assignments—Con. 

Supporting data requirements—Con. 
affidavit that notice and true copy 
of assignment have been furnished 
persons specified in sec. 4, Assign- 
ment of Claims Act of 1940, and 
G. A. O. will require no additional 
evidence unless affidavit proves false. 
Disbursing officer should not make 
payment to “assignee” under the 
Assignment of Claims Act of 1940 
when there is any doubt 4s to com- 
pliance with statutory requirement 
regarding written notices without 
first submitting matter to G. A. O. 


Transportation overpsyment recovery 
procedure—overpayments reported to 
administrative offices and disbursing 


include Dist. of Columbia and the terri- 
tories unless the term be expressly defined 
as including them, or unless such inclusion 
be required by necessary implication 


DONATIONS: 
Private funds—National Park Trust Fund— 


availability for historical research—income 
from endowment fund accepted by United 
States and held in trust in connection with 
Abraham Lincoln National Historical 
Park in accordance with terms of act, July 
17,1916, is available for employment of 
historical research aide to provide additional 
information to visitors to park if adminis- 
tratively determined such employment 
will further purposes set forth in act, even 
though no statutory provision. specifically 
defines use to be made of said income 


officers in connection with post audit 
of transportation payments generally 
should be recovered administratively 
from amounts otherwise payable on sub- 
sequent vouchers, and only in cases 


DUES: 

Membership. See Fees, membership. 
EIGHT-HOUR LAW: 

Contract stipulations. See Contracts, labor 


where disbursing officer or administra- 
tive office concerned does not have, and 
is not likely to have, & subsequent 
voucher on which collection may be 
effected should overpayment be reported 
to G. A. O. for collection as claim by U. 


DISTRICT OF COLUMBIA: 


Board of Education: 

Jurisdiction of District of Columbia Com- 
missioners—Federal payments under 
appropriation in act of June 27, 1940, for 
vocational education of defense workers, 
may be made to commissioners who have 
supervisory jurisdiction over expendi- 
tures of Board of Education but law does 


347 


stipulations. 


EMPLOYEES’ COMPENSATION COM- 


MISSION: 


Beneficiaries — medical treatment. See 


Medical Treatment, Employees’ Compen- 
sation Commission beneficiaries. 


Jurisdiction—transportation and medical 


treatment of civilian employees—where 
Weather Bureau employees assigned to 
weather observation stations on ships in 
midocean, became ill and were hospital- 
ized outside U. 8., expenses of medical 
treatment may not be paid from Bureau’s 
appropriation, but if illnesses resulted di- 
rectly from nature of employment, availa- 
bility of Govt. funds for payment of such 
costs, including necessary transportation 
expenses, would be matter for U. 8. Em- 


ployees’ Compensation Commission 


55| EMPTY CONTAINERS: 


Damage, loss, or destruction. See Property, 
private, damage, loss, or destruction, empty 
containers. 


ENLISTMENT ALLOWANCE: 
See Gratuities, enlistment allowance. 


EQUIPMENT: 
Damage, loss or destruction. See Property, 
55 private. 
Exchanges. See Contracts, exchanges, old or 
used equipment. 
Repairs and improvements. See Repairs 
and Improvements. 


ESTATES OF DECEDENTS: 


not require that such payments be made 
to commissioners rather than to Board. 
Status as “Public Authority”—national 
defense education payments—Board of 
Education of Dist. of Columbia and 
other boards of education functioning on 
substantially same basis are “public 
authorities” within purview of appro- 
priation of June 27, 1940, “for payment 
to States, subdivisions thereof, or other 
public authorities,” for vocational edu- 


lumbia is a “public authority” within 
purview of appropriation of June 27, 1940, 
“for payment to States, subdivisions there- 
of, or other public authorities,” for voca- 
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EVIDENCE: 
Affidavits. See Affidavits. 
Sufficlency—copies—assignments of contract 


Page | FOREIGN SERVICE: Page 


Fees—passports—refunds—relationship not 
disclosed—wife of Govt. officer who paid 


payments—there is no objection to adminis- 
trative instructions to effect “true copy of 
the instrument of assignment,’”’ which as- 
signee of Govt. contract payments is re- 
quired to file with specified officers and 


passport fee in connection with journey to 
join husband Is entitled to refund of amount 
paid even though she did not state that she 
was related to Govt. officer in application 
for passport as provided by statute under 


persons, may consist of (1) duplicate which she is exempted from payment of 


original, (2) complete photostatic copy 
thereof, or (3) certified true copy of original 
EXCHANGE: 
Old or used equipment. See Contracts, 
exchanges, old or used equipment. 
FEDERAL HOUSING ADMINISTRA- FORTY-HOUR WEEK: 
TION: See Compensation, forty-hour week; Officers 
Property management contracts—tie bid and Employees, hours of work, forty-hour 
awards—where more than one low bid in week, 
same amount is received procedure of FRACTIONS: 


award by lot is proper when articles or 
services offered by tie bidders are on parity See Payments, fractions. 
and no advantage would result to Govt. FRAUD: 


in making award to particular one, but no Contract irregularities—payment liability— 


Standard — Statement of Depositary Ac- 
count and Report of Checks Drawn—use 


objection to award of property manage- 
ment contract by F. H. A. to low tie bidder 
who is determined by Administrator or rep- 
resentative best qualified : 


FEDERAL SECURITY AGENCY: 


See, also, Civilian Conservation Corps; Public 
Health Service; Social Security. 
Status as “executive department,” etc.: 
Federal Security Agency is executive 
agency or independent establishment of 
Govt., but it is not “executive depart- 
ment” within meaning of term as it is 
usually understood, nor is it bureau of 
executive department 
Federal Security Agency is not an execu- 
tive department, bureau’or office thereof 
within meaning of 5 U. 8. C. 19, which 
authorizes chief clerks of “executive de- 
partments and of the various bureaus and 
offices thereof in Washington * * * to 
administer oaths of office to employees.” 


Court clerks. See Courts, clerks, fees. 

Foreign service. See Foreign Service, fees. 

Jurors. See Courts, jurors, fees. 

Membership — prohibition applicability — 
membership primarily to procure publi- 
cations—inhibition in sec. 8 of act of June 
26, 1912, against payment of membership 
fees from appropriated funds does not 
prohibit use of Naval Academy’s current 
and miscellaneous expense appropriation, 
which is specifically available for text and 
reference books, for payment of fee for 
membership in American Council on 
Education where primary purpose of 
membership is acquisition of publications 
with reference to educational subjects... 

Passports. See Foreign Service, fees. 

Real estate agents—options. See Real Estate, 
acquisition, options. 


Government’s acceptance of proposal for 
carrying mail upon which bidder had 
forged signatures of sureties and of Post- 
master, in connection with bond required 
by law to accompany proposal, did not 
result in valid contract, and bidder has 
no right to payment, either under terms 
of so-called contract, or for reasonable 
value of work performed 


FUNDS: 
Private—hospital patients—transfer to Vet- 


erans’ Administration Facility—where 
incompetent veteran is transferred from 
St. Elizabeths Hospital to Veterans’ Ad- 
ministration Facility, not only pension 
funds, but funds derived from private 
sources to his credit at Hospital may be 
transferred to Manager of Facility as 
“Trustee” for veteran, provided consent of 
duly appointed guardian, if any, is ob- 


Profits of Army Motion Picture Service—not 


appropriated funds 


Public—collections. See Collections. 
Revolving—collection credits—Puerto Rico 


projects—revolving fund set up under act, 
Feb. 11, 1936, from receipts from projects in 
Puerto Rico may not be reimbursed, out 
of housing rental collections which are for 
covering into Treasury”as Miscellaneous 
Receipts, for expenditures made from such 
fund in connection with repair and main- 
tenance of project houses which were con- 
structed with public funds other than 
special fund authorized by said act 


Trust: 


Gifts, bequests, etc.—National Park 
Service—availability for historical re- 
search—income from endowment fund 
accepted by United States%and held{in 
trust in connection with Abraham 





995 


FUNDS—Continued. Page | GENERAL ACCOUNTING OFFICE— Page 
Trust—Continued. Continued. 
Lincoln National Historical Park in Decisions—Continued. 
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accordance with terms of act, July 17, 
1916, is available for employment of his- 
torical research aide to provide additional 
information to visitors to park ifadmin- 
istratively determined such employ- 
ment will further purposes set forth in 
act, even though no statutory provision 
specifically defines use to be made of 


Rural rehabilitation corporations—appli- 
cability of Federal laws, etc.—contracts 
involving use of “‘trust” funds trans- 
ferred from State rural rehabilitation 
corporations to U. 8. should be executed 
and performed in conformity with laws 
and procedures applicable to expendi- 
ture of Federal funds_..-..............- 


GENERAL ACCOUNTING OFFICE: 
Audit: 


Preaudit—transportation bills—upon sub- 
mission from, and request by, a depart- 
ment for G. A. O. preaudit examination 
of transportation bills of carriers which 
are not covered by provisions of sec. 322 
of Transportation Act of 1940, such bills 
may be preaudited by this Office in 
accordance with procedure existing 
prior to enactment of said act 

Precedent acceptibility—action of G.A.O. 
in audit or settlement of account or claim 
does not constitute decision of Comp- 
troller General such as administrative 
and disbursing officers are authorized to 
accept as guides and precedents in obli- 
gating and disbursing public moneys. -. 

Bulletins: 

Revised, amended, or rescinded: 

No; 3, May 19, 1923, and Supp. No. 1, 


Decisions: 
Advance: 

Binding effect—a disbursing officer is not 
protected as to payment under advance 
decision where there has been failure 
in submitting the matter to state facts 
raising doubt as to legality of payment 
and such facts are not apparent from 


for advance decision under authority of 
the act of July 31, 1894, are not involved 
in voucher presented, a binding de- 


Effective date of statutory construction— 
change from long-existing practice—de- 
cision of Mar. 21, 1938, 17 Comp. Gen. 
788, holding that under act of Mar. 2, 
1907, retired pay of an enlisted man is 


required to be computed on his active 
duty pay in grade held when applica- 
tion for retirement is made, effected a 
change, by construction of said act, 
from long-existing practice under statute, 
and hence said decision, except as to 
case therein considered, may be regarded 
as applicable only to retirements there- 


Hypothetical cases—decision rendered to 
Director of Selective Service on hypo- 
thetical questions on assumption answers 
are desired for formulating future ad- 
ministrative policy and proper ex- 
penditure of appropriated funds 

Requests by contracting officers—in any 
case involving contract negotiated by 
War Dept. under authority of Pub. 703, 
July 2, 1940, where it may appear that 
there has been mutual mistake and that 
contract does not express real and entire 
agreement of parties, there should be 
submitted to G. A. O., prior to any 
change in or addition to contract, evi- 
dence tending to establish clearly true 
intent of parties, and requests for deci- 
sions in such matters will be given consid- 
eration when submitted directly by 


Requests to subordinate officers—ques- 
tions involving propriety of proposed 
administrative action in connection 
with Govt. purchases—such as, in this 
case, the issuance of tax exemption cer- 
tificates—should be submitted to Comp- 
troller General by head of department 
concerned, rather than by employee of 
department to division of G, A. O.-...- 


Divisions: 


Reconciliation and Clearance—creation. .. 
Records—functions and personnel trans- 
ferred, effective Aug. 1, 1940, to newly 
created Reconciliation and Clearance 


Jurisdiction: 


Affidavits re advocating overthrow of 
Government—affidavit requirement in 
sec. 305, Treas. and P. O. Depts. Appro. 
Act, 1942, as to nonadvocation of over- 
throw of Govt. by force or violence, is 
primarily for administrative considera- 
tion, but this office will require a cer- 
tificate of compliance to be made part 
of pay rolls on which employees subject to 
such or similar provision are paid their 


Claims: 

In general—factual determinations—de- 
termination of facts with respect to 
particular claim is responsibility of 
G. A. O. under its authority to settle 
and adjust claims by or against U. 8. 
pursuant to sec. 236, R. 8., as amended, 
unless claim is one as to which stata- 
tory or contractual provision makes 
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Continued. 


Jurisdiction—Continued. 


Claims—Continued. 
findings of fact of particular depart- 
ment head or other officer final and 


Penal statute violation determinations: 
G. A. O. is without jurisdiction to de- 
termine what constitutes violation 
of sec. 113 of Criminal Code relative 
to receipt by officers and clerks of 
U. 8. of compensation for services 
rendered to any person in connec- 
tion with any contract, claim, etc., 
in which U. 8, has interest 
Contracts: 
Penal statute violation determinations: 
G. A. O. is without jurisdiction to de- 
termine what constitutes violation 
of sec. 113 of Criminal Code relative 
to receipt by officers and clerks of 
U. 8. of compensation for services 
rendered to any person in connection 
with any contract, claim, etc., in 
which U. 8. has interest 
Reformation—accounting 
Govt., on submission to them of facts 
fully justifying, may authorize adjust- 
ments made necessary by mutual mis- 
takes in, or omissions from, contracts. 
Specifications—question as to whether 
specifications are unduly restrictive of 
competition or otherwise objectionable 


Page 
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GENERAL ACCOUNTING OFFICE— 


Continued. 


Jurisdiction—Continued. 


from fund collected through interna- 
tional arbitration and Treasury Dept. 
has ministerial function of paying 
amounts certified by Sec. of State, but 
where, by reason of assignments, etc., 
payments are proposed to others than 
beneficiaries certified, matter involves 
doubtful questions of law and fact for 
determination by G. A. O 

Oaths—oaths of office—whether require- 
ment of sec. 1757, R. 8., that officers of 
U. 8. take oath of office is applicable to 
Presidential appointment of Public 
Health Service officer to Interstate Com- 
mission on the Potomac River Basin is 
not primarily for decision by G. A. O., 
but suggestion made that Pub. Res. of 
July 11, 1940, creating Commission, did 
not provide that the commissioners are 
to hold Federal office 

Transportation payments—effect of Trans- 
portation Act, 1940—sec. 322, Transporta- 
tion Act of 1940, providing that payment 
for transportation for Govt. by common 
carriers subject to Interstate Commerce 
Act, or Civil Aeronautics Act of 1938, 
shall be made prior to audit or settlement 
by G. A. O., leaves question as to nature 
and extent of administrative examination 
of such bills prior to payment one for 
determination administratively 


Page 


is one that goes to legality of contract 
and uses of appropriated moneys and 
is for determination by this office.... 836,903 


Records—copies—furnishing—checks.-.._.. ie 
Regulations: 
Revised, amended, or rescinded: 


Distribution of work and personnel of other 

agencies: 
Distribution of work and personnel with- 
in a Federal agency is ordinarily an 


G. A. O. will not question payments of 
salary to regular commissioned officers 
of Public Health Service solely because 
of nature or place of duties to which as- 


Employee status continuance between lap- 
sing of one declaration of intention and 
filing of another—payment of compensa- 
tion during 1939 and 1940 to postmaster 
whose declaration of intention to become 
citizen had lapsed prior to date of Post 
Office appropriation act for 1939 contra- 
vened citizenship provisions of said act 
and similar act for 1940, and amount paid 
should be refunded, but since he filed new 
declaration before date of 1941 act, he is 
not disqualified from receiving his salary 
under this later act. Question whether 
lapsing of first declaration nullified eligi- 
bility to hold office is primarily for deter- 
mination by P. 0. Dept. and Civil Serv- 


Foreign government indemnity, etc., pay- 
ments—Sec. of State has authority and 
duty finally to determine amount pay- 
able on claim of national of this country 
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No. 31, Sept. 1, 1923, and Supps. Nos. 1 
and 2, June 30, 1926, and Oct. 9, 1935... 
No. 35, June 18, 1924 


No. 51, Supps. 3 and 4. 
No. 58, Oct. 19, 1926, and Supp. No. 1, 


Settlements: 


Precedent mnonacceptability—action of 
G. A. O. in audit or settlement of account 
or claim does not constitute decision of 
Comptroller General such as adminis- 
trative and disbursing officers are author- 
ized to accept as guides and precedents in 
obligating and disbursing public moneys. 

Reopening, revision, etc.: 

Comptroller General’s decisions in other 
cases—where Sec. of State submitted 
question, identical as to facts with 
those in another case where claim had 
been disallowed by G. A. O., and de- 
cision was to effect that claim was for 
allowance, Sec. advised disallowed 
claim would be given further con- 
sideration upon request for review by 


Insignificant amounts—difference (un- 
derpayment) of four cents is not suffi- 
cient to justify modification of G. A. O. 
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Waiver of vested rights of Government. 


See Waivers, vested rights of Government. 


See Donations. 
GRAND COULEE DAM: 
Motion pictures: 


Dissemination of information purposes: 
Funds under 1941 Int. Dept. Appro. Act, 
for continuing construction of Grand 
Coulee Dam project are not available 
for cost of producing motion picture 
record of salient features of project 
construction for purpose of disseminat- 
ing information and instruction to 
beneficiaries of reclamation 
While Grand Coulee Dam project is not 
yet in operation as reclamation project, 
funds appropriated by 1941 Int. Dept. 
Appr. Act for giving information and 
advice to settlers on reclamation proj- 
ects would be available for cost of 
motion picture record of construction 
features of Grand Coulee Dam if ad - 
ministratively determined that such 
record would provide suitable vehicle 
for giving to settlers on other reclama- 
tion projects now in operation infor- 
mation of nature described in said Act. 
Project construction purposes—funds un- 
der 1941 Int. Dept. Appro. Act, for con- 
tinuing construction of Grand Coulee 
Dam project may be charged with cost 
of producing motion picture record of 
salient features of project construction if 
administratively determined that such 
record is reasonably requisite to and ad- 
vantageous in connection with construc- 


Clothing. See Clothing. 
Enlistment allowance: 


Flying cadets rights in general—flying ca- 
det being enlisted man whose allow- 
ances—other than ration allowance— 
are assimilated to those of enlisted man 
of sixth grade, he is entitled, upon reen- 
listment in Air Corps within three 
months from date of discharge as flying 
cadet, to enlistment allowance provid- 
ed by sec. 9, act, June 10, 1922, for enlist- 
ed man of sixth grade 

Regular Army Reserve—early discharges— 
where Regular Army reservist is dis- 
charged on account of dependency, 
under sec. 3 (e) of Pub. Res. 96, approved 
Aug. 27, 1940, upon own application 
made within 20 days of date of entry on 
active duty, he is not entitled to lump 
sum allowance payable under sec. 30 of 
National Defense Act, as amended, to 
Regular Army reservists for time on 
reserve list “if found qualified and 
accepted for active duty.” _............. 
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Vocational education—defense workers— 
Federal fund allotments—Hawaii is a 
“public authority” within purview of 
appropriation of June 27, 1940, “for pay- 
ment to States, subdivisions thereof, or 
other public authorities,” for vocational 
education of defense workers. 


HIGHWAYS: 
See Roads. 


HOLIDAYS: 
See Sundays and Holidays. 


INDIAN AFFAIRS: 


Indians: 
Loans. See Loans, Indians. 
Property: 

State inspection charges—fee charged by 
State law for inspection of livestock is 
not tax, and while State may not re- 
quire compliance by Federal Govt. 
with such law, where such inspection is 
requisite to administration of Federal 
laws relating to Indians, payment of 
inspection fee may be made from 
appro. “Support of Indians and Ad- 
ministration of Indian Property” or 
from moneys in trust fund “Indian 
Moneys, Proceeds of Labor, Agencies, 
GF itm snc tinccicsutiocictpes 

State taxes—rule that property of U. 8. 
and instrumentalities whereby it 
performs its proper governmental 
functions cannot be taxed by State 
extends to property of Indians under 
control of Federal Govt. 


INSURANCE: 


Mutual 9. stock company—effect of uncer- 
tainty of cost in mutual company—work- 
men’s compensation and public lability 
insurance may be procured from mutual 
insurance company by Government con- 
tractor whose cost-plus-8-fixed-fee national 
defense contract provides Govt. will pay 
cost of insurance, notwithstanding there 
is element of uncertainty as to ultimate 
cost of mutual insurance and possibility 
such cost will be considerably greater than 


Public liability, fire, workmen’s compensa- 
tion, ete.—mutual 9. stock company— 
Workmen’s compensation and public lia- 
bility insurance may be procured from 
mutual insurance company by Govern- 
ment contractor whose cost-plus-e-fixed- 
fee national defense contract provides 
Govt. will pay cost of insurance, notwith- 
standing there is element of uncertainty as 
to ultimate cost of mutual insurance and 
possibility such cost will be considerably 
greater than cost with stock company-_.. 
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Federal-aid payments—Federal Govern- 
ment entitlement to—Federal Gevern- 
ment’s right to income on funds granted 
to State of Indiana under Parts 1, 2, and 3, 
Title V of Social Security Act, paid by 
depositories to State—whether by way 
of “interest” or “assessment”—is not 
defeated by diversion of such income by 
State authorities to either sinking fund or 
insurance fund established by State sta- 
tutes for protection of State funds in 


INTERIOR DEPARTMENT: 
Bonneville Power Administration. 
Bonneville Dam. 
Indian affairs. See Indian Affairs. 


INTERSTATE COMMERCE COMMISSION: 


Jurisdiction—net land-grant rates—net rates 
derived by reducing gross or tariff rates in 
computing maximum amounts payable 
by Govt. under land-grant statutes are 
not subject, as distinguished from gross or 
tariff rates from which computed, to re- 
quirements of Interstate Commerce Act-.- 


JOINT SERVICE PAY ACT: 
See Pay. 
JURISDICTION: 


See the various departments, establishments, 
and agencies. 


JURORS: 
See Courts, jurors. 
LABOR DEPARTMENT: 


Jurisdiction—contract minimum wage rate 
determinations—minimum wage rates re- 
quired by Bacon-Davis Act as amended 
Aug. 30, 1935, to be included in certain 
contracts in excess of $2,000, are for deter- 
mination by Sec. of Labor as required by 
act and not by any other Govt. depart- 


LABOR-SAVING DEVICES: 

Bee Devices, labor-saving. 
LAND-GRANT DEDUCTIONS: 

See Transportation, land-grant, deductions. 
LEASES: 

Between Government agencies: 

Rental payments for property leased from 
Reconstruction Finance Corporation— 
where real property under control of 
Reconstruction Finance Corp. has not 
been declared in excess of its needs, and 
80, is not subject to assignment to an- 
other Federal agency under act, Aug. 
27, 1985, rental payments for such 
property may properly be made to 
Corporation by Post Office Department, 
general rule prohibiting payment of rent 
by one Govt. agency for property under 
control of another not being applicable 


Between Government agencies—Con. 
to Corporation in view of broad powers, 


Rental payments where leasing agency is 
merely trustee of property leased—where 
legal title to real property is held by 
Library of Congress Trust Fund Board 
as trustee for purposes of trust and U. 8. 
has no right to beneficial use of property 
except upon payment of compensation 
therefor, Govt. properly may pay rent 
for property under lease with Board, 
geners] rule that payment of rent by one 
Govt. department for premises under 
control of another such department is 
unauthorized being inapplicable to this 


Congressional interest. See Contracts, con- 
gressional interest. 

Public property—rent—disposition of pro- 
ceeds—value of Govt. quarters furnished 
civilian field employees engaged in produc- 
tion of nationa] defense needs need not be 
covered into Treasury as miscellaneous 
receipts but should be considered part of 
their compensation and their cash com- 
pensation payment reduced accordingly, 
but rental received from others so quar- 
tered should be so covered into Treasury _ 

Renewal—affirmative action requirement— 
requirement in Standard Form of Govern- 
ment lease for affirmative action by Gov- 
ernment officers if @ lease is to be continued 
under a renewal option is equally appli- 
cable whether original term of lease is for 
one full fiscal year or for a lesser period _... 

Rent: 

Between Government agencies. See 
Leases, between Government agencies. 

Public property. See Leases, public prop- 
erty, rent. 

Repairs and improvements: 

Lighting facilities—lessor’s liability—trans- 
fer of lease to other Government agency— 
where lease provides premises are to be 
used by U.S. Housing Authority, and/or 
such Govt. activities as may be desig- 
nated by Public Buildings Adm., and 
that lessor shall furnish Govt. as part of 
rental consideration electric current 
with necessary bulbs and convenience 
outlets, Govt. is not liable for cost of ad- 
ditional outlets required by Govt. agency 
to which lease was transferred by Hous- 


Applicability to partitions: 

Ordinarily partitions installed in 
Govt.-rented buildings are altera- 
tions or improvements within mean- 
ing of limitation of Economy Act of 
June 30, 1932, on amount which may 
be expended for “Alterations, im- 
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LEASES—Continued. 
Repairs and improvements—Continued. 


Limitations—Continued. 

Applicability to partitions—Continued. 
While partitions installed in Govt.- 
rented buildings which are of such 
type and so placed as not intended 

to become part of building, and re- 
movable at will without any special 
agreement with lessor, are not alter- 
ations or improvements within 
meaning of limitation of Economy 
Act of June 30, 1932, on amount 
which may be expended for “alter- 
ations, improvements,” etc., of rent- 
ed premises, any doubt as to their 
character must be resolved in favor 

of their being alterations or improve- 
ments within meaning of said act-.. 
“First year of the rental term” defined: 
“First year of the rental term” contem- 
plated by limitation in sec. 322 of 
Economy Act of June 30, 1932, on 
percentage of rent Govt. may pay for 
repairs, etc., of leased property, is 
first entire year of actual tenure 
under original lease, and any proper 
renewals, where original lease is for 
period less than a year, and not 


When tenure under original lease for 
less than a year, as renewed, totals 
one year or more, amount which 
Govt. may expend for repairs, etc., 
to the leased property under limita- 
tion of Economy Act of June 30, 1932, 
may be based on rent for first entire 
year of actual tenure and not merely 
on rent for the period of original 


Leases for less than a year—under limita- 
tion in sec. 322, Economy Act of June 
30, 1982, on amount Govt. may pay for 
repairs, etc., of leased property, not 
more than 25 percent of rent for origi- 
nal lease period of less than one year 
may be expended before lease is actu- 
ally renewed, and if whole period, in- 
cluding renewals, is less than a year, 
not more than 25 percent of rent for 
such whole period may be expended 


tures installed by Govt. in leased prem- 
ises is not such as to justify their removal, 
and lessor does not require removal under 
terms of lease, there is no objection to 
abandonment of such installations to 


Term of—beyond fiscal year—no lease enter- 
ed into on behalf of Govt. under an annual 
appropriation is binding on Govt. beyond 


lease in absence of specific statutory author- 


LEAVES OF ABSENCE: 


Annual: 

Advances—emergency employees—no 
authority under Uniform Annual Leave 
Regulations for granting “advance” 
annual leave of absence to emergency 


Court employees—bailiffs in Federal 
Courts are part-time or intermittent 
employees as distinguished from indefi- 
nite employees within meaning of Uni- 
form Annual Leave Regulations and are 
not enitled to annual leave 

Differentials: 

Accumulations of leave—War Dept. 
civilian employees who are U. 8. citi- 
zens on duty in Philippines may be 
granted under leave differential con- 
tinuance authority of sec. 5 of Annual 
Leave Act of Mar. 14, 1936, annual 
leave at rate of 26 days per annum, ex- 
clusive of Sundays and holidays, with 
accrual on that basis up to 104 days for 
4 years, including year current when 


Administrative regulations—sec. 5 of 
Annual Leave Act of Mar. 14, 1936, 
saves to employees stationed outside 
continental limits of U. 8. the benefit 
of any then existing leave differential 
—whether granted by prior leave laws 
or administrative regulations 

Effect of enlistment in Regular Army— 
forfeiture by enlistment in Regular 

Army—any accrued annual leave to 

credit of civilian employee at time he 

vacated his civilian position by volun- 
tarily enlisting in Regular Army is for- 


Effect of furlough without pay—civilian 
employee ordered to extended military 
duty. See Leaves of Absence, without 
pay, civilian employees on military duty, 
effect on accrued annual leave. 

Employees on military duty—application 
for and administrative grant necessity— 
since Govt. employees ordered or induct- 
ed into military or naval service may 
have accrued leave to credit until return 
to civilian positions after such service, 
accrued annual leave, for which em- 
ployee may be paid concurrently with 
receipt of military or naval pay if dual 
compensation act of 1916 is not violated, 
must be applied for and administratively 
granted under annual leave law and reg- 


Forty-hour week employees— short work- 
day charges—per diem employees sub- 
ject to forty-hour week law whose work- 
week has been administratively fixed to 
consist of four days of eight hours each 
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chargeable with a full day’s annual leave 
for absence on one of the four-hour days... 
Hire of replacement during absence of reg- 
ular employee—Court of Claims may 
employ a temporary fireman during 
annual leave of a regular fireman who 
has been called for military duty under 
terms of Selective Training and Service 
Act of 1940. 
Inclusion as part of forty-hour week—in 
computing overtime compensation of 
forty-hour week employees of Navy 
Dept. under act of June 28, 1940, time 
absent on leave with pay, or holidays for 
which employee is entitled to pay with- 
out working during regular tour of duty, 
should be regarded as employment with- 
in meaning of proviso to act which 
authorizes payment of compensation for 
employment in excess of forty hours in 
workweek computed at rate not less than 
one and one-half times regular rate 

Indefinite-period employees: 

Employee appointed “for the duration 
of the job” is “indefinite” within 
meaning of Annual Leave Regulations, 
and to avoid confusion with “‘perma- 
nent employees,” i.e. appointed 
“without limitation as to length of 
service,” appointment papers should 
contain proper qualifying words to 
distinguish particular type of appoint- 
ment contemplated. 17 Comp. Gen. 
1017, amplified 

“Indefinite employees” as defined in 
Annual Leave Regulations, whether 
or not paid on basis of ““when actually 
employed,” are not entitled to annual 
leave for fractional month’s service, so 
that if absent on leave without pay, 
after working part of month, for frac- 
tion of day, or day or more, continuity 
of employment is broken so as to pre- 
clude earning leave for preceding frac- 
tional month, and new month’s period 
is begun when duty is resumed. 16 
Comp. Gen. 1029, amplified 

Military duty—concurrent civilian and 

military pay. See Compensation, double, 

civilian employees on military duty. 

Pay-roll information. See Pay Rolls, in- 

formation required, annual leave. 

Philippine Islands: 

Accumulations—War Dept. civilian 
employees who are U. 8. citizens on 
duty in Philippines may be granted 
under leave differential continuance 
authority of sec. 5 of Annual Leave 
Act of Mar. 14, 1936, annual leave at 
rate of 26 days per annum, exclusive 
of Sundays and holidays, with accrual 
on that basis up to 104 days for 4 years, 
including year current when leave is 


Additional travel time credits: 

War Dept. civilian employee who is an 
American born in Philippines and 
hired there, and who desires to visit 
U. 8. after three or more years’ 
service may not, under the appli- 
cable administrative regulations, be 
granted travel time in addition to 
his accrued annual leave regardless 
of whether return to Philippines is 
or is not contemplated 

War Dept. civilian employee who is 
U. 8. citizen on duty in Philippines 
and has accrued annual leave of not 
less than 60 days, and who desires 
to return to U. 8. after having com- 
pleted his agreed tour of duty and 
to separate himself from service at 
expiration of his leave, may not, 
under the applicable administrative 
regulations, be granted travel time 
in addition to his accrued annual 


War Dept. civilian employee who was 
born in U. S.; has place of residence 
in fact in U. 8.; was hired in Philip- 
pines; has accrued annual leave of not 
less than 60 days; and desires to re- 
turn to U. 8. after having completed 
his agreed tour of duty and to sepa- 
rate himself from the service at ex- 
piration of his leave, may not under 
the applicable administrative regu- 
lations, be granted travel time in 
addition to his accrued annua! leave. 

Charges for excess sick leave—charges 
made, under existing administrative 
regulations, against accrued annual 
leave of War Dept. civilian employees 
who are U. 8. citizens on duty in 

Philippines, for sick leave taken in 

excess of 15 days in each year of cumu- 

lative annual leave period may be dis- 
continued if administratively deter- 
mined that there should be adopted 
the more advantageous benefits of 
Sick Leave Act of Mar. 14, 1936, which 
permits accumulation of sick leave not 
to exceed 90 days against which excess 
sick leave may be charged, and ad- 
vancing of sick leave to cover such 
excess where there is no accumulation. 

Discretionary regulation authority. 
under sec. 16 of Uniform Annual Leave 

Regulations Sec. of War may adopt 

leave regulations for civilian employees 

in Philippines from either adminis- 
trative regulations in force prior to 

Jan. 1, 1936, or President’s regulations 

under act, Mar. 14, 1936, but regula- 

tions so adopted may not result in more 
advantage to employees than most 
liberal of comparable provisions of 
either administrative regulations or 
President’s regulations 
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Right v. privilege—Annual Leave Act of 
Mar. 14, 1936, made granting of leave an 
absolute right as distinguished from a 
privilege. 16 C. G. 481; Thomas v. 
U. S., 87 Ct. Cls. 573 

Separation from service—resignation ac- 
ceptance delayed—employee who desig- 
nates in resignation an effective date, 
performs no service after such date, and 
apparently relinquishes position may 
not be paid for accrued leave not thereto- 
fore taken even though resignation not 
formally accepted until several days 


Temporary employees: 
Appointment extensions: 

A series of temporary appointments or 
extensions, even though extending 
beyond six months, may be con- 
sidered as one temporary appoint- 
ment—not two or more temporary 
appointments—for purpose of trans- 
ferring accrued leave from one period 
of temporary appointment to another 
in same department of Govt. with- 
out break in service. 20 Comp. 


Employees appointed for definite 
periods not exceeding 6 months 
whose appointments are extended 
at end of 6 months, or who are given 
new temporary appointments at 
such time, are to be regarded as 
temporary employees for leave pur- 
poses regardless of aggregate length 
of service, and such a series of ap- 
pointments or extensions is to be 
considered one temporary appoint- 
ment for transferring accrued leave 
from one temporary appointment to 
another 

Effect of leave without pay on conti- 
nuity of service: 

If temporary employee in either de- 
partmental or field service absents 
himself from work without pay for 
religious or other reasons continu- 
ously for a period of several days 
“such as from the 10th to the 20th”, 
there would result a fractional 
month’s service and no annual leave 


If temporary employees in depart- 
mental service should be absent on 
leave without pay on Saturdays, 
for religious reasons, fractional 
month’s service would result and no 
annual leave would accrue, but, as 
to field service employees, absence 
on Saturday administratively elimi- 
nated as workday, for religious or 
other reasons, for any particular 
service or class of employments— 
which action is within administra- 
tive discretion where there is no inter- 
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Temporary employees—Continued. 

Effect of leave without pay on continu- 

ity of service—Continued. 
ference with the Government’s in- 
terest—would result in no break in 
continuity of service for the month _- 
Engaged on construction work at hourly 
rates—temporary employee engaged 
on construction work at hourly rate is 
expressly excluded from benefits of 
Annual Leave Act of Mar. 14, 1936, 
and his status is not changed from 
temporary to permanent or indefinite 
by reason of fact he has served more 
than six months in aggregate under 
his original and successive subsequent 
appointments where each appointment 
was for period of less than six months_- 
Fractional month’s service—under sec. 
14 of Uniform Annual Leave Regula- 
tions, temporary employees are not 
entitled to annual leave for fractional 
month’s service. and, although there 
is no corresponding provision in Sick 
Leave Regulations, same rule is ap- 
plicable to sick leave, and ‘‘full month 
of service’’ required of such employees 
for leave-earning purposes means per- 
formance of work or continuance of 
pay status during entire work month 

or monthly tour of duty 

Termination upon appointment of new 
employee—where employee resigns to 
take effect at termination of his annual 
leave granted under act, Mar. 14, 1936, 
and his resignation is accepted on that 
basis, attempted appointment of another 
person to same position, prior to termi- 
nation of the leave, particularly without 
notice to employee who has resigned, 
does not automatically separate first in- 
cumbent from position and he, and not 
his successor, is one entitled to salary 


Transfers—postal employee serving under 
different leave law—employee trans- 
ferred from field service position subject 
to Postal Service Leave Act of Feb. 28, 
1925, to departmental position subject to 
Leave Acts of Mar. 14, 1936, and subse- 
quently transferred back to Postal Serv- 
ice field position, may be credited, after 
later transfer, with leave accumulated 
and accrued prior to original transfer, 
provided there was no break in service 
involved and that during period in de- 
partmental position employee was 
granted only such leave as accumulated 

or accrued under acts of Mar, 14, 1936... 


Court: 


Duration of jury service: 
Federal employee under proper sum- 
mons from State or Federal court to 
serve on a jury may be granted court 
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or jury leave in accordance with acts 
of Aug. 22, 1935, and June 29, 1940, for 
entire period from date on which he is 
required to report to court, to time he 
is discharged by court, regardless of 
number of hours per day or days per 
week he actually served on jury during 


“Term” of jury service for which Govt. 
employee is entitled to court or jury 
leave under act, June 29, 1940, does not 
include periods during which employee 
is excused or discharged by court 
either for indefinite period subject to 
call by court or for definite period in 
excess of one day 


Temporary, substitute, “when actually 


employed”’, etc., personnel: 

“Employees of the United States’ en- 
titled to court or jury leave of absence 
with pay under act, June 29, 1940, when 
summoned to jury duty, are regular 
permanent employees and not tempo- 
tary, substitute and “when actually 


Active duty other than for training— 
Continued. 

as member of Reserve for which he 

is not entitled to military leave he 

may be granted annual leave with 

pay to his credit to cover an equiva- 

lent amount of absence required to 

perform such duty, notwithstanding 
dual compensation statutes 

Civilian employee members of Naval 


Reserve are not entitled to any mili- 


tary leave of absence with pay while 
on active duty with Navy in accord- 
ance with provisions of Pub. Res. 96, 
Aug. 27, 1940, as distinguished from 
annual training duty . 
Military service school attendance— 
Government employee who is also offi- 
cer of Naval Reserve ordered with his 
consent to pursue course of instruction 
at Army Industrial College is entitled 
to 15 days’ military leave under sec. 9, 
Naval Reserve Act of 1938, such duty 
being “‘training ’’duty as distinguished 


from active duty 

Service to determine fitness for appoint- 
ment as aviation cadet—Govt. em- 
ployee enlisted as seaman in Naval Re- 
serve, and ordered to active service, for 
30-day “elimination flight training’ 
course to determine fitness for appoint- 
ment as Naval Reserve aviation cadet 
is on “training duty” within meaning 
of sec. 9, Naval Reserve Act of 1938, 
and, therefore, entitled to 15 days’ 
military leave with pay granted Govt. 
employees by that act. “Active duty 
other than for training” for which 
military leave is not allowable, dis- 
tinguished. __- 

Officers’ Reserve Corps—indefinite active 
duty—civilian employee members of Offi- 
cers’ Reserve Corps of Army are not en- 
titled to any military leave of absence 
with pay while on active duty with 
Army in accordance with provisions of 
Pub. Res. 06, Aug. 27, 1940, as distin- 
guished from annual training duty - 

Seasonal employees—employees who are 
appointed for indefinite periods, although 
they work only during summer, are per- 
manent employees and, as such, entitled 
to military leave during period of service 
in their civilian positions, but employees 
informally employed each year for one 
season aré temporary employees and, as 
such, not entitled to military leave_.___- 

Substitute employees—not entitled to 
military leave of absence with pay -- 

Temporary employees: 

Employees who are appointed for indefi- 
nite periods, although they work only 
during summer, are permanent em- 
ployees and, as such, entitled to mili- 


employed’”’ personnel 

Not entitled to leave with pay for jury 

duty under act, June 29, 1940 
Furlough—without pay. See Leaves of 

Absence, without pay. 

Jury service. See Leaves of Absence, court. 
Military: 

National Guard—active duty other than 
for training—civilian employee members 
of National Guard are not entitled to 
any military leave of absence with pay 
while on active duty with Army in accord- 
ance with provisions of Pub. Res. 96, 
Aug. 27, 1940, as distinguished from 
annual training duty 

Naval Reserve: 

Active duty and subsequent assign- 
ment for instruction or training—Na- 
val Reserve officer ordered to active 
duty in time of emergency as declared 
by President and assigned to duty in- 
volving instruction or training is not 
entitled to benefits or subjected to 
limitations which would be applicable if 
he were ordered to training duty under 
Naval Reserve Act of 1938, and, 
although he is also civilian employee 
of Govt., he is not entitled to military 
leave provided by sec. 9 of said act for 
training duty. 2 Comp. Gen. 282, 


Active duty other than for training: 
Civilian é¢mployee member of Naval 
Reserve is entitled to 15 days’ mili- 
tary leave of absence with pay for 
training duty with Reserve in any 
calendar yéar, but is not entitled to 
such leave for active duty other than 
training, and for any period of duty 
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Temporary employees—Continued. 
tary leave during period of service in 
their civilian positions, but employees 
informally employed each year for one 
season are temporary employees and, 
as such, not entitled to military leave 
Military leave of absence with pay may 
not be granted to employee serving 
under an appointment designated as 
“temporary,’’ regardless of length of 
such appointment.____._. 
Not entitled to military leave of absence 
with pay -- ; 
“When actually employed” ‘employees— 
not entitled to military leave of absence 
with pay-_. 


Sick: 


Accruals—Philippine Island employees— 
charges made, under existing adminis- 
trative regulations, against accrued an- 
nual leave of War Dept. civilian em- 
ployees who are U. 8. citizens on duty in 
Philippines, for sick leave taken in excess 
of 15 days in each year of cumulative 
annual leave period may be discontinued 
if administratively determined that there 
should be adopted the more advanta- 
geous benefits of Sick Leave Act of Mar. 
14, 1936, which permits accumulation of 
sick leave not to exceed 90 days against 
which excess sick leave may be charged, 
and advancing of sick leave to cover such 
excess where there is no accumulation-. - 

Advances—compensation adjustments for 
excess. See Leaves of Absence, sick, com- 
pensation adjustments for excess. 

Annual leave charges for excess—charges 
made, under existing administrative 
regulations, against accrued annual leave 
of War Dept. civilian employees who are 
U. 8. citizens on duty in Philippines, for 
sick leave taken in excess of 15 days in 
each year of cumulative annual leave 
period may be discontinued if adminis- 
tratively determined that there should 
be adopted the more advantageous bene- 
fits of Sick Leave Act of Mar. 14, 1936, 
which permits accumulation of sick leave 
not to exceed 90 days against which ex- 
cess sick leave may be charged, and ad- 
vancing of sick leave to cover such excess 
where there is no accumulation 

Compensation adjustments for excess— 
effect of act, Mar. 2, 1940—Uniform Sick 
Leave Regulations effective Mar. 2, 1940, 
are controlling in determining whether 
employee separated from service after 
that date is chargeable for overdrawn 
sick leave taken before that date, but 
amount to be refunded for excess leave 
must be computed under regulations in 
effect when leave was taken and, hence, 
is required to include compensation for 
Sundays, holidays, and nonworkdays - -- 


- 128, 226 


123 


Court employees—bailiffs in Federal 
Courts are part-time or intermittent 
employees as distinguished from indefi- 
nite employees within meaning of Uni- 
form Sick Leave Regulations and are not 
entitled to sick leave 

Differentials—administrative regulations— 
sec. 5 of Sick Leave Act of Mar. 14, 1936, 
saves to employees stationed outside 
continental limits of U. 8. the benefit of 
any then: existing leave differential— 
whether granted by prior leave laws or 
administrative regulations ___- 

Forty-hour week employees—short work- 
day charges—per diem employees sub- 
ject to forty-hour week law whose work- 
week has been administratively fixed to 
consist of four days of eight hours each 
and two days of four hours each are 
chargeable with a full day’s sick leave of 
absence on one of the four-hour days_ 

Indefinite-period employees: 

Employee appointed “for the duration 
of the job”’ is “‘indefinite’’ within mean- 
ing of Sick Leave Regulations, and to 
avoid confusion with ‘‘permanent em- 
ployees,”’ i. e., appointed ‘without 
limitation as to length of service,’’ ap- 
pointment papers should contain 
proper qualifying words to distinguish 
particular type of appointment con- 
templated. 17 Comp. Gen. 1017, am- 


“Indefinite employees,” | as s defined in 
Sick Leave Regulations, whether or 
not paid on basis of ‘‘when actually 
employed,”’ are not entitled to sick 
leave for fractional month’s service, so 
that if absent on leave without pay, 
after working part of month, for frac- 
tion of day, or day or more, continuity 
of employment is broken so as to pre- 
clude earning leave for preceding frac- 
tional month, and new month’s period 
is begun when duty is resumed. 16 
Comp. Gen. 1039, amplified _ 

Philippine Islands: 

Charges for excess sick leave—charges 
made, under existing administrative 
regulations, against accrued annual 
leave of War Dept. civilian employees 
who are U. 8. citizens on duty in Phil- 
ippines, for sick leave taken in excess of 
15 days in each year of cumulative an- 
nual leave period may be discontinued 
if administratively determined that 
there should be adopted the more ad- 
vantageous benefits of Sick Leave Act 
of Mar. 14, 1936, which permits accu- 
mulation of sick leave not to exceed 90 
days against which excess sick leave 
may be charged, and advancing of sick 
leave to cover such excess where there 
is no accumulation 
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Discretionary regulation authority— 


under sec. 21 of Uniform Sick Leave 
Regulations Sec. of War may adopt 
leave regulations for civilian employees 
in Philippines from either adminis- 
trative regulations in force prior to Jan. 
1, 1936, or President’s regulations under 
act, Mar. 14, 1936, but regulations so 
adopted may not result in more ad- 
vantage to employees than most liberal 
of comparable provisions of either ad- 
ministrative regulations or President’s 
regulations-- _. 


Temporary employees: 


E 


ffect of leave without pay on continuity 
of service: 

If temporary employee in either de- 
partmental or field service absents 
himself from work without pay for 
religious or other reasons continu- 
ously for a period of several days 
“such as from the 10th to the 20th,”’ 
there would result a fractional 
month's service and no sick leave 
would accrue for that month 

If temporary employees in depart- 
mental service should be absent on 
leave without pay on Saturdays, for 
religious reasons, fractional month’s 
service would result and no sick 
leave would accrue, but, as to field 
service employees, absence on Sat- 
urday administratively eliminated 
as workday, for religious or other 
reasons, for any particular service or 
class of employments—which action 
is within administrative discretion 
where there is no interference with 
the Government’s interest—would 
result in no break in continuity of 
service for the month_. 


Engaged on construction work at hourly 


rates—temporary employee engaged 
on construction work at hourly rate is 
expressly excluded from benefits of 
Sick Leave Act of Mar. 14, 1936, and 
his status is not changed from tem- 
porary to permanent or indefinite by 
reason of fact he has served more than 
six months in aggregate under his orig- 
inal and successive subsequent ap- 
pointments where each appointment 
was for period of less than six months _ 


Fractional month’s service—under sec. 


14 of Uniform Annual Leave Regula- 
tions, temporary employees are not 
entitled to annual leave for fractional 
month’s service, and, although there 
is no corresponding provision in Sick 
Leave Regulations, same rule is applic- 
able to sick leave, and “full month of 
service” required of such employees 
for leave-earning purposes means per- 
formance of work or continuance of 
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pay status during entire work month 

or monthly tour of duty 

Transfers—postal employee serving under 
different leave law—employee trans- 
ferred from field service position subject 
to Postal Service Leave Act of Feb. 28, 
1925, to departmental position subject 
to Leave Acts of Mar. 14, 1936, and sub- 
sequently transferred back to Postal 
Service field position, may be credited, 
after later transfer, with leave accumu- 
lated and accrued prior to original trans- 
fer, provided there was no break in 
service involved and that during period 
in departmental position employee was 
granted only such leave as accumulated 
or accrued under acts of Mar. 14, 1936_- 

Without pay: 

Civilian employees on military duty: 
Effect of Dual Compensation Act— 

Dual Compensation Act, May 10, 

1916, as amended, does not prohibit 

granting leave without pay to civilian 

employee for purpose of accepting 

active military duty with Army as 

member of Officers’ Reserve Corps --- 
Effect on accrued annual leave: 

Civilian employee member of Naval 
Reserve electing to take leave with- 
out pay from civilian position, 
instead of first taking his accrued 
annual leave, for purpose of perform- 
ing training duty in excess of 15 days 
in any one calendar year, or for active 
duty, as member of the Naval Re- 
serve, may be recredited upon return 
to civilian position with annual leave 
to credit at time he started on leave 
without pay-- 

Under sec. 9 (b), Annual Leave Regu- 
lations, Mar. 29, 1940, civilian em- 
ployee member of reserve component 
of Army who was ordered to active 
duty with his consent, pursuant to 
10 U. 8. C. 369 (prior to passage of 
Pub. Res. 96, Aug. 27, 1940) may be 
restored to duty following his mili- 
tary service and recredited with 
annual leave which he had accrued 
in his civilian position prior to period 
of active military duty. ........-_. 

Under sec. 9 (b), Annual Leave Regu- 
lations and Pub. Res. 96, Aug. 27, 
1940, as amended by Selective Train- 
ing and Service Act, 1940, accrued 
unused annual leave to civilian em- 
ployee’s credit at time he is ordered 
to military or naval service, pursu- 
ant to either of said statutes, may be 
recredited to him upon return to 
active civilian service regardless of 
whether he be separated from his 
civilian position, by resignation or 
otherwise, or be furloughed or 
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Civilian employees on military duty— Civilian employees on military duty— 
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Effect on accrued annual leave—Continued. status, so long as number of such em- 
granted leave without pay during ployees carried on rolls in pay status 
such military or naval service 167 at any one time does not exceed maxi- 

Effect on right to civilian position— mum specified in appropriation 

civilian employee who voluntarily en- Effect of private employment—acceptance 
listed in Regular Army, either for one of private employment by Federal em- 
or three years may not be granted ployee during period of furlough with- 
leave without pay for period of his out pay does not automatically ter- 
military service, since civil employ- minate his furlough status 

ment is incompatible with his ob 

tion as soldier, and his a LEGISLATION: 

must be considered to have vacated Statutory construction. See Statutory Con- 
his civil position 257 struction. 

Rights in general—civilian employees 

need not vacate their positions when LIBRARY OF CONGRESS: 

ordered to active military duty in ac- Copyright penalty collections—disposition— 
cordance with Pub. Res. 96, Aug. 27, sec. 13, act, Mar. 4, 1909, providing that 
1940, as amended, by reason of being copyright proprietor who fails to deposit 
members of Officers’ Reserve Corps of two copies of his work shall pay to Library 
Army, or National Guard, since under of Congress twice amount of retail price of 
said resolution they are entitled to best edition of work, does not authorize 
be considered as on furlough or leaves use of amounts so paid for purchase of 
of absence from their civilian positions copies in lieu of copies not deposited, and 


during their active military service- . -. such amounts should be covered into 
Rights on return to civilian duty. See miscellaneous receipts 
Officers and Employees, reinstatements, Trust Fund Board: 
after military duty. Property held as trustee leased to Govt. 
Requirement as to furlough status: agency—where legal title to real property 
Civilian employee is not entitled to is held by Library of Congress Trust 
“military furlough” for period of Fund Board as trustee for purposes of 
active duty in the Naval Reserve, trust and U. 8. has no right to beneficial 
but it is within administrative dis- use of property except upon payment 
cretion whether his services be ter- of compensation therefor, Govt. prop- 
minated or he be carried on the pay erly may pay rent for property under 
rolls on leave without pay during lease with Board, general rule that pay- 
such period. In either event, rights ment of rent by one Govt. department 
under sec. 3, as amended, Pub. Res. for premises under control of another 
No. 96, Aug. 27, 1940, to restoration such department is unauthorized being 
to civilian position, etc., are same inapplicable to this situation 
upon relief from active naval duty. 
Sec. 3 (c), Pub. Res. No. 96, Aug. 27, 
1940, as amended, provides only that 
civilian employees in active military 
or naval service be considered as Adjustment or elimination of reimbursable 
“having been” on furlough or leave charges—authority conferred upon Sec. 
of absence when they return to of Interior by act of July 1, 1932, to adjust 
civilian positions under prescribed or eliminate reimbursable charges of 
conditions, and not that they be Govt. existing as debts against individ- 
granted furlough from civilian posi- ual Indians or tribes of Indians extends 
sitions or be regarded as on furlough only to debts in which Govt. has benefi- 
during active duty cial interest and not to reimbursable 
Substitutes for employees in non-pay charges originating in loans from tribal 
status—effect of appropriation limita- funds of which Govt. is merely guardian 
tion on number of employees—appro- GPa. cc anectintyctoeo cone ox oe 
priation provision specifying number Liquidation by land conveyances—act of 
of postal inspectors to be employed Mar. 1, 1907, which permits conveyance 
thereunder does not require separation of land by noncompetent Indians under 
from postal service of inspectors who specified conditions, including require- 
enter military service under Selective ment that proceeds be used for “‘benefit 
Training and Service Act of 1940, and of the allottee or heir so disposing of his 
Pub. Res. No. 96, Aug. 27, 1940, as land or interest”’, authorizes conveyances 
prerequisite to employing others to for purpose of liquidating loans from 
take their place while carried on pay tribal funds if it is shown that value of 
roll in furlough or leave-without-pay land to be conveyed and amount of 
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Indians—Continued. 
indebtedness to be satisfied are so 
evenly balanced as to result in benefit to 
debtor without detriment to tribe 


MAILS: 
See Transportation, mails. 


MARITIME COMMISSION: 


Appointments—two directors of same divi- 
sion—sec. 201 (e), Merchant Marine Act, 
1936, providing for appointment by U. 8. 
Maritime Commission of ‘‘a director for 
each of not to exceed five divisions’’, pro- 
hibits concurrent employment of two 
directors of same division of said commis- 
sion even if one of them should be on leave 


MEDICAL EXAMINATIONS: 
See Physical Examinations. 


MEDICAL TREATMENT: 


Blood transfusions—typing prospective do- 
nors—availability of appropriation—ap- 
propriation for The Panama Canal (1941), 
providing for payment to Govt. employees 
for furnishing blood ‘“‘for transfusion to 
the veins of patients’’ is available for pay- 
ment to employees who furnish blood for 
use in typing prospective donors of trans- 
fusion blood, typing of blood being neces- 
sary incident to blood transfusions 

Employees’ Compensation Commission 
beneficiaries—Public Health Service sur- 
geons—additional compensation—person 
appointed by Public Health Service as act- 
ing assistant surgeon on annual salary basis 
for part-time restricted duties is nota U. 8. 
medical officer within purview of sec. 9 of 
Employees’ Compensation Act, as 
amended, and is not required to furnish 
medical services, not within scope of his 
restricted duties, to beneficiaries under the 
Act without additional compensation. 
17 Comp. Gen. 847, amplified 

Physical examinations. See Physical Ezam- 
inations. 

Private: 

Civilian employees—illness resulting from 
nature of work—where Weather Bureau 
employees, assigned to weather obser- 
vation stations on ships in midocean, 
became ill and were hospitalized outside 
U. 8., expenses of medical treatment may 
not be paid from Bureau’s appropriation, 
but if illnesses resulted directly from na- 
ture of employment, availability of Govt. 
funds for payment of such costs, includ- 
ing necessary transportation expenses, 
would be matter for U. 8. Employees’ 
Compensation Commission 

General necessity for specific statutory pro- 
vision—in absence of express statutory 
provision, Govt. funds are not available 
for payment of expenses of medical and 
hospital treatment of personnel 


Private—Continued. 

Selected  registrants—under Selective 
Training and Service Act of 1940, status 
of selected registrant is not changed from 
civilian to military until date of induc- 
tion, which is date he is accepted by land 
or naval forces, and, therefore, funds 
appropriated for expenses of private 
hospital or medical treatment for mem- 
bers of military establishment are not 
available with respect to selected regis- 
trants prior to date of induction 


MEMBERSHIP DUES: 


See Fees, membership. 


MILEAGE: 


See, also, related headings: Traveling Er- 
penses; Etc. 

Active duty—travel pursuant to official 
telegram—Army Reserve officer may be 
paid mileage for travel to first duty station 
which was performed pursuant to telegram 
from Asst. Sec. of War advising him that 
his commission was ready and requesting 
him to report for active duty, even though 
travel was prior to effective date of sub- 
sequently issued formal orders and date 
of rank stated therein aca 

Automobiles—use of own. See Mileage, 
travel by privately owned automobile. 

Change of station—temporary duty while 
returning from Reserve duty—Regular 
Army officer relieved from detail with Or- 
ganized Reserves and ordered to travel to 
temporary duty place and thence to Army 
post for permanent duty was traveling on 
“duty in connection with the Organized 
Reserves” while returning to Army post for 
permanent duty and, hence, is entitled to 
actual expenses of transportation and per 
diem in lieu of subsistence from place of 
Organized Reserve duty to point where he 
diverged from direct route to permanent 
duty station and to mileage from such 
point to temporary duty station and thence 
to permanent duty station-.-_- 


Headquarters: 


Automobiles, use of own—car ownership 
requirements— Federal Housing Admin- 
istration employees—act of Apr. 25, 1940, 
changing statutory requirement of per- 
sonal ownership of automobiles used by 
Govt. employees in official travel “away 
from designated posts of duty’’ on mile- 
age basis by providing merely for private 
ownership of vehicles, does not alter 
personal ownership requirement with re- 
spect to allowance provided in Federal 
Housing Adm. appropriation (1941) of 
not to exceed 3¢ per mile for travel by 
employees on inspection duty in ‘‘their 
personally owned automobiles within 
the limits of their official posts of duty”. 

Use solely within limits of official station— 
military, naval, etc., personnel—Army 
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officer may not be reimbursed on any 
basis for expenses incurred for transpor- 
tation at his station in absence of specific 
statutory provision, and reimbursement 
on mileage basis for use of own automo- 
bile at his station is prohibited by act 
of Mar. 3, 1875, which requires specific 
authority for payment on other than 


Jurors—Federal employees—sec. 2 of act 


June 29, 1940, which prohibits receipt by 
Federal employee of “‘compensation’’ for 
jury service in Federal court, does not 
preclude allowing to employees serving 
as jurors mileage payments, and meals and 
lodging in kind authorized for jurors, in 
addition to.their compensation as employ- 
ees of United States, but does preclude 
payment of per diem for each day’s attend- 
ance in court and for travel time prescribed 
by sec. 2 of act Apr. 26, 1926....._....-.-- 


Situations involving doubt as to existence 


of travel status. See Mileage, travel status. 


Travel by privately owned automobile: 


Headquarters. See Mileage, headquarters, 
automobiles, use of own. 

Joint travel—reimbursement right limita- 
tion to only one employee—where two or 
more civilian employees perform official 
trip in privately owned automobile, only 
one of them may be reimbursed on mile- 
age basis. 8 Comp. Gen. 134, involving 
money allowance to Navy enlisted men, 


Necessity for showing of actual expense— 
Govt. employee may not be paid mile- 
age, under act of Feb. 14, 1931, as 
amended, for travel by privately owned 
automobile not his property without 
showing that such use of automobile 
involved some actual expense, for ex- 
ample, that he paid whole or substantial 
part of cost of operation, but affirmative 
statement on voucher over his signature 
relative to the matter will suffice for audit 
purposes. Travel in employee’s own 
automobile, distinguished - - -.-...-.---- 


Travel status: 


Duty with troops. See Mileage, travel with 
troops. 

Generally—mere movement in perform- 
ance of assigned duties does not consti- 
tute travel for purpose of the mileage 
laws. See A-75045, July 11, 1936, and 


Travel observing maneuvers—officer 
ordered to scene of Army maneuvers for 
temporary duty involving making of 
observations is participating in maneu- 
‘vers so far as travelallowance is concerned 
‘and may not be paid mileage for move- 
sments from place to place, while on such 
«duty, required in performance of his 
assigned duties, nor per diem in lieu of 
subsistence except while traveling be- 
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tween regular post of duty and temporary 
post from which movements in observing 
maneuvers began and ended... ....._..- 
Travel with selective trainees—Army 
officer on duty as train commander con- 
voying enlisted men selected and in- 
ducted into Army of U. 8. under Selec- 
tive Training and Service Act of Sept. 
16, 1940, and regulations issued pursuant 
thereto, was traveling with troops within 
meaning of applicable Army Regula- 
tions, and, hence, is not entitled to 
mileage provided by sec. 12 of National 
Defense Act, as amended, for travel 


Travel with troops—convoying Selective 


Service trainees—Army officer on duty as 
train commander convoying enlisted men 
selected and inducted into Army of U. 8. 
under Selective Training and Service 
Act of Sept. 16, 1940, and regulations 
issued pursuant thereto, was traveling 
with troops within meaning of applicable 
Army Regulations, and, hence, is not 
entitled to mileage provided by sec. 12 
of National Defense Act, as amended, 
for travel without troops. _._._......... 


MISCELLANEOUS RECEIPTS: 
Copyright law penalties—sec. 13, act, Mar. 


4, 1909, providing that copyright proprietor 
who fails to deposit two copies of his work 
shall pay to Library of Congress twice 
amount of retail price of best edition of 
work, does not authorize use of amounts so 
paid for purchase of copies in lieu of copies 
not deposited, and such amounts should 
be covered into miscellaneous receipts __ __ 


Project receipts in Puerto Rieo—tevolving 


fund set up under act, Feb. 11, 1936, from 
receipts from projects in Puerto Rico may 
not be reimbursed, out of housing rental 
collections which are for covering into 
Treasury as Miscellaneous Receipts, for 
expenditures made from such fund in con- 
nection with repair and maintenance of 
project houses which were constructed with 
public funds other than special fund 
authorized by said act._.................. 


Rental value of quarters furnished employ- 


ees, etc.—value of Govt. quarters furnished 
civilian field employees engaged in produc- 
tion of national defense needs need not be 
covered into Treasury as miscellaneous 
receipts but should be considered pert of 
their compensation and their cash compen- 
sation payment reduced accordingly, but 
rental received from others so quartered 
should be so covered into Treasury...... 


Stock dividends or redemption payments— 


where Veterans’ Administration Facility 
received stock certificate as distribution of 
profits in connection with certain purchases 
from a cooperative exchange, the stock 
certificate should be retained in the files of 
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the Facility involved, and any amounts 
received as dividends or in redemption of 
the certificate should be covered into the 
Treasury as miscellaneous receipts 


NATIONAL GUARD: 
Organizational status......................- 
NATIONAL MEDIATION BOARD: 


Employees—apportionment provisions— 
unit to which restriction applies—sec. 
702, Labor-Federal Security Appropria- 
tion Act, 1941, which provides for appor- 
tionment by States of appointments to 
non-civil-service positions under appropri- 
ations in said act, contemplates that all of 
appropriations under any single title of act 
are to be considered as one unit in applying 
restriction, and since “‘National Railroad 
Adjustment Board” appears as a sub- 
heading of title “National Mediation 
Board”, these agencies must be considered 
as one unit in this connection 

NATIONAL RAILROAD ADJUSTMENT 
BOARD: 


Employees—apportionment provisions— 
unit to which restriction applies—Sec. 702, 
Labor- Federal Security Appropriation 
Act, 1941, which provides for apportion- 
ment by States of appointments to non- 
civil-service positions under appropriations 
in said act, contemplates that all of ap- 
propriations under any single title of act 
are to be considered as one unit in applying 
restriction, and since “National Railroad 
Adjustment Board” appears as a subhead- 
ing of title “National Mediation Board,” 
these agencies must be considered as one 


NAVY DEPARTMENT: 


Appropriations. See Appropriations, Navy 
Department. 


NOTARIES PUBLIC: 


Contracts for services of—expenses incident 
to execution of affidavits administratively 
required in pursuance of provision in 
Naval Appro. Act, 1942, regarding non- 
advocation by employees of overthrow of 
Govt., may be considered administrative 
rather than personal expense of employees, 
and, therefore, Navy Dept. may employ, 
in connection with execution of such affi- 
davits, personal services of notaries public 
for limited period at stipulated per diem 
salary rate, charging their compensation 
to “Miscellaneous Expenses”. 20 Comp. 

Status as “‘experts’—while notaries public 
are not such “experts”’ as are contemplated 
in appro. authorizing part-time employ- 
ment of experts, they are persons having 
qualifications not ordinarily required of 
Govt. employees, and where their services 
are administratively deemed necessary for 
special purpose, their compensation may 


330 


Services of cooks, etc.—in absence of specific 
statutory provision therefor, Navy nurses 
occupying public quarters may not be 
furnished services of maids, cooks, etc. 
free of charge in view of inhibition of sec. 
1765, R. 8., against payment of additional 
compensation “in any form whatever” __- 


OATHS: 


Oaths of office: 

Authority to administer—Chief Clerk of 
Federal Security Agency—Chief Clerk 
of Federal Security Agency is not chief 
clerk of executive department or of 
bureau or office thereof within meaning 
of 5 U. 8. C. 19, which authorizes chief 
clerks of “executive departments and of 
the various bureaus and offices thereof 
in Washington * * * to administer oaths 
of office to employees.”’..........._....- 

Incidental expenses: 

Personal v. Government liability: 
Any expense of taking the oath of 
office is personal to the appointee 
involved and may not be paid from 


Where C. C. C. company commander 
was appointed census enumerator, it 
is questionable whether an oath of 
office was required, but, in any 
event, and although the enumerator 
was to serve without additional com- 
pensation, amy expenses incurred 
incident to such oath cannot be 
considered expenses connected with, 
or chargeable to the funds of the 


Jurisdiction—General Accounting Office— 
whether requirement of sec. 1757, R. 8., 
that officers of U. 8. take oath of office 
is applicable to Presidential appoint- 
ment of Public Health Service officer to 
Interstate Commission on the Potomac 
River Basin is not primarily for decision 
by G. A. O., but suggestion made that 
Pub. Res. of July 11, 1940, creating 
Commission, did not provide that the 
commissioners are to hold Federal office- 

Subversive activity denials: 

Authority to administer—Postal Service 
employees—affidavit executed before offi- 
cer or employee of Postal Service who 
is authorized to administer oaths for 
certain specific purposes only—such as 
oaths of office, etc., as distinguished from 
oaths generally—does not meet affidavit 
requirements of sec. 305, Treas. and 
P. O. Depts. Appro. Act, 1942, as to 
nonad vocation of overthrow of Govt. by 
force or violence, but such affidavit may 
be executed before postmasters in Alaska, 
they being authorized to administer any 


liability—expenses incident to execution 
of affidavits administratively required in 
pursuance of provision in Naval Appro. 
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Act, 1942, regarding non-advocaton by 
employees of overthrow of Govt., may 
be considered administrative rather than 
personal expense of employees, and there- 
fore, Navy Dept. may employ, in con- 
nection with execution of such affidavits, 
personal services of notaries public for 
limited period at stipulated per diem 
salary rate, charging their compensation 
to ‘‘Miscellaneous Expenses.”’ 20 Comp. 
Gen. 56, distinguished 

Traveling expenses—authority to adminis- 
ter—Chief Clerks of independent establish- 
ments or agencies—independent establish- 
ments or agencies of Govt. are within term 
“executive departments and bureaus’’ as 
used in sec. 8, act of Aug. 24, 1912, which 
authorizes “chief clerks of the various 
executive departments and bureaus” to 
administer oaths to travel expense ac- 


OFFICERS AND EMPLOYEES: 


Aiding in prosecution of claims against the 
Government. See Claims, aiding or assist- 
ing in prosecution. 

Fractions in determining State quotas— 
where computation of State quotas under 
sec. 702, Labor-Federal Security Appro- 
priation Act, 1941—which provides for 
apportionment by States of appointments 
to non-civil-service positions under appro- 
priations in said act—indicates State is 
entitled to fractional part of employee and 
it is determined proper for administrative 
purposes to appoint one employee from 
such State, this office will not object to 


Holding two positions: 
See, also, Compensation, double. 
Acceptance of one “office” as vacating 
another—rule that where holding of two 
offices is forbidden by constitutional or 
statutory provision acceptance of second 
office is regarded as relinquishment of 
first office is not for application where 
constitutional or statutory provision de- 
clares persons holding one office shall be 
ineligible for another, rule in this situa- 
tion being prohibition incapacitates or 
disqualifies incumbent of first office from 
holding second, and that attempted ap- 
pointment to second is without legal 
effect 
Concurrent civilian and military duty: 
Civilian employee member of Naval 
Reserve on active duty is exempted 
from prohibition in sec. 2, act, July 
31, 1894, against holding two positions 
where annual compensation of one 


Civilian employees need not vacate their 
positions when ordered to active mili- 
tary duty in accordance with Pub. 
Res, 96, Aug. 27, 1940, as amended, by 


Concurrent civilian and military—Con. 
reason of being members of Officers’ 
Reserve Corps of Army, or National 
Guard, since under said resolution 
they are entitled to be considered as 
on furlough or leaves of absence from 
their civilian positions during their 


Civilian employee who voluntarily en- 
listed in Regular Army, either for one 
or three years may not be granted 
leave without pay for period of his 
military service, since civil employ- 
ment is incompatible with his obli- 
gation as soldier, and his enlistment 
must be considered to have vacated 
his civil position 

History and purpose of section 1222, 
R. 8., prohibiting Army officers from 


While, under sec. 4, Naval Reserve Act 
of 1938, a Govt. employee who is also 
officer of Naval Reserve may receive 
compensation of his civilian position 
during annual leave therefrom even 
though concurrently receiving full 
active duty pay and allowances as 
Reservist, he is not entitled to civilian 
compensation for further period dur- 
ing which he performs actual service in 
his civilian position while receiving 
full pay and allowances on basis of 
full time training or full time active 

Federal personnel holding non-Federal 
positions: 

Acceptance of private employment by 
Federal employee during period of 
furlough without pay does not auto- 
matically terminate his furlough 


Dual compensation statutes do not pro- 
hibit Federal personnel from accepting 
employment with State institution as 
instructors of courses under National 
Defense Program for which State re- 
ceives Federal grant, provided no 
condition of grant prohibits such em- 


Federal employee may be paid compen- 
sation of position during period of 
annual leave even though during such 
period he worked for and received 
compensation from private employer 
engaged on work under contract with 
Govt., provided salary in private 
employment does not constitute con- 
tribution toward Federal salary in 
contravention of act of Mar. 3, 1917__. 

Public Health Service officer holding ctvil 
position—Act, Apr. 9, 1930, assimilating 

Public Health Service officers with 

Army Medical Corps officers, did not 

subject former to rules of military dis- 
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cipline and status, so that, unless de- 
tailed to Army, Public Health Service 
officer is not precluded by prohibition in 
sec. 1222, R. 8., against Army officers 
accepting civilian office, from accepting, 
and taking oath of office under, appoint- 
ment by President without compensa- 
tion as member of Interstate Commission 
on the Potomac River Basin. 11 Comp. 


U. 8. Commissioner appointed Concilia- 
tion Commissioner—since U. 8. Com- 
missioner was not eligible for appoint- 
ment as conciliation commissioner an 
attempt to appoint her a conciliation 
commissioner did not confer de jure title 
to that office or affect her de jure title to 
office of U. 8. Commissioner, and, hence, 
she is entitled to fees earned in latter 
office but has no legal claim against 
Govt. for compensation as conciliation 
commissioner... -............- pall dinn 


Hours of work: 


Departmental employees generally—Sat- 
urday work elimination—Saturday is 
established by law as regular work day 
for per annum employees in department- 
al service, four hours constituting a day’s 
work on that day, but it is within ad- 
ministrative discretion to eliminate 
Saturday as day of work in field service. 

Field Service employees generally—Satur- 
day work elimination—Saturday is es- 
tablished by law as regular work day for 
per annum employees in departmental 
service, four hours constituting a day’s 
work on that day, but it is within ad- 
ministrative discretion to eliminate 
Saturday as day of work in field service - 

Forty-hour week: 

Bonneville Power Administration ap- 
plicability—unless otherwise deter- 
mined by competent authority, Bonne- 
ville Power Adm. employees desig- 
nated air hammer operator, black- 
smith, carpenter, carpenter foreman, 
carpenter helper, concrete foreman, 
ete., may be considered as excepted 
from terms of Classification Act but 
within classification ‘‘trades and occu- 
pations” to which forty-hour week 
statue of Mar. 28, 1934, applies 

Duty in excess of 8 hours per day—while 
forty-hour week law of March 28, 1934, 
does not authorize fixing of length of 
any regular work day in 40-hour week 
at more than 8 hours, forty-hour week 
jaw of June 28, 1940, suspends, in effect, 
the &hour law so far as Navy Dept. 


part-time or “when actually employed” 
employees who are employed in one of 
trades or occupations at hourly rates 
xed by wage boards, etc., are within 


Forty- hour week—Continued. 

terms of forty-hour week law of Mar. 
28, 1934, and are entitled to rates of 
pay fixed pursuant to that law for 
their regular tour of duty and for over- 
time 

Truck drivers applicability—truck driv- 
ers, being subject to Classification 
Act, may not be regarded as within 
terms of forty-hour week statute of 


“When actually employed” employees: 
applicability—part-time or when 
actually employed’”’ employees who 
are employed in one of trades or occu- 
pations at hourly rates fixed by wage 
boards, etc., are within terms of forty- 
hour week law of Mar. 28, 1934, and 
are entitled to rates of pay fixed pur- 
suant to that law for their regular tour 
of duty and for overtime 


Jury duty—administrative office v. court 


control—during entire period a Federal 
officer or employee is under proper sum- 
mons from a State or Federal court to serve 
on 4 jury he is under jurisdiction and con- 
trol of court which has issued summons to 
him, and is not, during that period strictly 
under jurisdiction and control of adminis- 
trative office in which he is employed 


Nature and place of work: 


G. A. O. jurisdiction: 

Distribution of work and personnel 
within a Federal agency is ordinarily 
an administrative matter 

G. A. O. will not question payments of 
salary to regular commissioned officers 
of Public Health Service solely be- 
cause of nature or place of duties to 


Personal furnishings. See Personal Furnish- 


ings. 


Political activity—compensation and travel- 


ing expense restrictions. See Compen- 
sation, political activity restrictions. 


Positions: 


Vacancy effective date: 
Leave grants upon termination of active 
service: 

Where employee resigns tc take effect 
at termination of his annual leave 
granted under act, Mar. 14, 1936, and 
his resignation is accepted on that 
basis, attempted appointment of 
another person to same position, 
prior to termination of the leave, 
particularly without notice to em- 
ployee who has resigned, does not 
automatically separate first incum- 
bent from position and he, and not 
his successor, is one entitled to salary 
thereof through date of termination 


Where officer or employee tenders his 
Fesignation to take effect upon ter- 
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National Guard or Officers’ Reserve 
Corps of Army pursuant to Pub. 
Res. 96, Aug. 27, 1940, may be either 


and resignation is accepted as pre- 
sented, office or position does not 
become vacant until leave has ex- 
pired and employee is finally sep- 
arated pursuant to terms of his resig- 
eel aiid ah owepindios 


separated from service or furloughed 
without pay from their civilian posi- 
tions during military or naval service, 
but their rights upon restoration or 
return to active civilian duty as pro- 
vided by said acts would be same 


Private employment. See Officers and Em- 
ployees, holding two positions. 
Reinstatements: 
After military duty: 
Automatic promotions—advancement 


whether they are separated or carried 
on rolls in non-pay status 
Requirement as to furlough status: 
Civilian employee is not entitled to 
“military furlough” for period of 


in automatic grade and salary rate 

based on length of service is a form of 

benefit based on “seniority” conserved 
by sec. 8 (c) of Selective Training and 

Service Act of 1940 and corresponding 

provision in Pub. Res. No. 96, Aug. 

27, 1940, as amended, providing for 

restoration to civilian positions upon 

completion of military service contem- 
plated by these statutes.___.____.___ 

Entry into service prior to statute giving 
right of restoration: 

Sec. 3 of Pub. Res. No. 96, Aug. 27, 
1940, as amended, providing, among 
other things, for restoration of Govt. 
employees to civilian positions upon 
completion of military duty contem- 
plated therein, applies as well to any 
reservist on active duty on Aug. 27, 
1940, as to those subsequently or- 
dered to active duty under authority 
of that statute 

Under provisions of sec. 9 (b), Annual 
Leave Regulations, Mar. 29, 1940, 
civilian employee member of reserve 
component of Army who was ordered 
to active duty with his consent, pur- 
suant to 10 U. 8. C. 369 (prior to 
passage of Pub. Res. 96, Aug. 27, 
1940) may be restored to duty fol- 
lowing his military service and re- 
credited with annual leave which he 
had accrued in his civilian position 
prior to period of active military 


Right applicability to naval reservists— 
benefits of sec. 3, as amended, Pub. 
Res. No. 96, Aug. 27, 1940, relating to 
restoration to civilian positions, etc., 
extend to Naval Reserve aviation ca- 
dets who may be required to serve on 
active duty for four years, as well as to 
other members of Naval Reserve. 20 
Comp. Gen. 257, involving Army Air 
Corps flying cadet, distinguished 

Rights in general—civilian employees of 
Government inducted into military 
and naval forces pursuant to Selective 
Training and Service Act, 1940, or 
ordered to active duty as members of 


active duty in the Naval Reserve, 
but it is within administrative dis- 
cretion whether his services be ter- 
minated or he be carried on the pay 
rolls on leave without pay during 
such period. In either event, rights 
under sec. 3, as amended, Pub. 
Res. No. 96, Aug. 27, 1940, to restora- 
tion to civilian position, etc., are 
same upon relief from active naval 


Sec. 3 (c), Pub. Res. No, 96, Aug. 27, 
1940, as amended, provides only that 
civilian employees in active military 
or naval service be considered as 
“having been” on furlough or leave 
of absence when they return to 
civilian positions under prescribed 
conditions, and not that they be 
granted furlough from civilian posi- 
tions or be regarded as on furlough 
during active duty. ...........-.- 

While Pub. Res. No. 96, Aug. 27, 1940, 
as amended, and Selective Training 
and Service Act of 1940 provide for 
restoring Govt. employees to civilian 
positions upon completion of mili- 
tary duty contemplated therein, said 
statutes do not require that employ- 
ees be regarded as on furlough when 
they enter military service but only 
that they be regarded as “having 
been” on furlough if and when they 
return to their civilian positions 
under the prescribed conditions. 


Voluntary enlistment—civilian em- 


ployee who voluntarily enlisted in 
Regular Army, either for one or three 
years may not be granted leave with- 
out pay for period of his military 
service, since civil employment is in- 
compatible with his obligation as 
soldier, and his enlistment must be 
considered to have vacated his civil 
position... 


Volunteer for active duty—employee 


who voluntarily resigns from his 
civilian position prior to Aug. 27, 
1940, date of approval of act authorizing 
President to order members of Reserve 
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After military duty—Continued. 
components to active duty, to accept 
extended active military duty as Re- 
servists does not leave position pur- 
suant to said act so is not entitled, 
as matter of right, to be “restored 
to such position or to position of like 
seniority status and pay’’ as provided 
in sec. 3 (c) of said act, as amended _. 

Volunteer for induction—Govt. em- 
Ployee, who volunteers for induction 
under authority of sec.3 (a) of Selective 
Training and Service Act of 1940, is 
entitled to benefits of sec. 8 of that 
Act providing, among other things, 
for restoration of employees to civilian 
positions. 20 Comp. Gen. 257, involv- 
ing enlistment in Regular Army, 


Compensation. See Compensation, reem- 
ployment. 
Resignation: 
Effective at expiration of leave: 
Appointment of successor before leave 
expiration—where employee resigns to 
take effect at termination of his annual 
leave granted under act, Mar. 14, 1936, 
and his resignation is accepted on that 
basis, attempted appointment of 
another person to same position, prior 
totermination of the leave, particularly 
without notice to employee who has 
resigned, does not automatically 
separate first incumbent from position 
and he, and not his successor, is one 
entitled to salary thereof through date 
of termination of leave 
Vacancy date determination—where 
officer or employee tenders his resigna- 
tion to take effect upon termination 
of his accrued annual leave and resigna- 
tion is accepted as presented, office or 
position does not become vacant until 
leave has expired and employee is 
finally separated pursuant to terms of 
Effective date—acceptance delays—em- 
ployee who designates in resignation an 
effective date, performs no service after 
such date, and apparently relinquishes 
position; may not be paid for accrued 
leave not theretofore taken even though 
resignation not formally accepted until 


Seat of Government. See Personal Serv- 
ices, seat of Government. 

Substitutes—effect of appropriation limita- 
tion on number of employees—regular em- 
ployeesin military duty leave-without-pay 
status—appropriation provision specifying 
number of postal inspectors to be employed 
thereunder does not require separation 
from postal service of inspectors who enter 
military service under Selective Training 
and Service Act of 1940, and Pub, Res. No. 


96, Aug. 27, 1940, as prerequisite to em- 
ploying others to take their place while 
carried on pay roll in furlough or leave- 
without-pay status, so long as number of 
such employees carried on rolls in pay 
status at any one time does not exceed 
maximum specified in appropriation ___. 


Subversive activity—compensation restric- 


tions—affidavit requirements. See Affi- 
davits, advocating overthrow of Government. 


Transfers: 


Classification. 
fers. 
Effect of provision for apportionment of 
positions: 

Field Service employee paid from funds 
appropriated by Labor-Federal Secu- 
rity Appropriation Act, 1941, whose 
original appointment falls within either 
of exceptions to sec. 702 of said act, 
which provides for apportionment by 
States of appointments to non-civil- 
service positions, may not be trans- 
ferred to departmental service if quota 
of non-civil-service employees of State 
of his residence would be exceeded 
DIET ida wenanahadenbnneindReisnesnee 

Sec. 702, Labor-Federal Security Ap- 
propriation Act, 1941, providing for 
apportionment by States, on basis of 
population, of appointments to non- 
civil-service positions under appropria- 
tions in said act, restricts original ap- 
pointments but does not prohibit 
transfer of personnel between State, 
regional, and departmental offices, if 
otherwise authorized by law 

Promotions. See Compensation, promo- 
tions, transfers. 


See Classification, trans- 


Two holding one position: 


Sec. 201 (e), Merchant Marine Act, 1936, 
providing for appointment by U. 8. 
“Maritime Commission of “a director 
for each of not to exceed five divisions,”’ 
prohibits concurrent employment of 
two directors of same division of said 
commission even if one of them should 


Temporary absence of one of the em- 
ployees—where civilian employee mem- 
ber of Officers’ Reserve Corps of Army 
has been ordered to active duty with 
Army in accordance with Pub. Res. 96, 
Aug. 27, 1940, and civilian position is not 
statutory office but one administratively 
created under lump-sum appropriation, 
there may be administratively created 
an additional identical position which 
may be filled either by temporary or pro- 
bational indefinite appointment during 


Where employee resigns to take effect at 
termination of his annual leave granted 
under act, Mar. 14, 1936, and his resig- 
nation is accepted on that basis, at- 





INDEX DIGEST 1013 


OFFICERS AND EMPLOYEES—Con. Page | PANAMA CANAL—Continued. Page 
Two holding one position—Continued. Employees—Continued. 
tempted appointment of another person with Par. 8, sch. A, Civil Service Rules 
to same position, prior to termination of and Regulations, which provides that 
the leave, particularly without notice appointments to clerical positions on 
to employee who has resigned, does Isthmus of Panama paying $100 per 
not automatically separate first in- month or less may be made without 
cumbent from position and he, and not examination, may now be paid 25 per 
his successor, is one entitled to salary cent salary increase provided by act of 
thereof through date of termination June 24, 1940, even though Civil Service 
ot lgmtii i 16s A ss eo Snes Comm. may require that no new ap- 
pointments be made without examina- 
OPEN-MARKET PURCHASES: tion to positions with total compense- 
See Purchases, open-market. tion, including 25 percent increase, 
of more than $100 per month 

ORDERS: Panama Railroad Co. —employees—citizen- 
Administrative price fixing—effect on U. 8. ship employment restriction applicability 
as contractor—just as sovereign is not —Panama Canal Zone citizenship employ- 
affected unless expressly named or includ- ment restrictions of sec. 2, War Dept. Civil 
ed by necessary implication in statutory Appropriation Act, 1941, are applicable 
provisions, especially where effect would to employees of Panama Railroad Co., 
be to restrict or deprive of existing rights, whether directly or indirectly employed, 
all the more is this true of administrative including employees of contractors per- 


forming work under direct contract. 20 
Travel—subordinate authorizations in Comp. Gen. 81 amplified _- . 81, 592 


general—authority to approve vouchers Projects—land-grant applicability to trans- 
involving expense incurred in emergency portation of materials—material for use 
travel, or without prior authority, may, on Panama Canal Third Locks Project 
under terms of par. 7, Standardized Travel authorized by act of Aug. 11, 1939, is “‘mili- 
Regulations, be delegated by heads of tary or naval property * * * moving 
departments to subordinate officers or for military or naval and not for civil use”’ 
employees provided there is not involved within meaning of sec. 321 of Transporta- 
reimbursement of travel expenses incurred tion Act of 1940, to be so designated on the 


on transfer between official duty stations . bills of lading, and charges for its transpor- 
What constitute—telegram calling reserve tation are subject to deduction for land 

officer to active duty—telegram from Asst. grant where available..............____- ; 

Sec. of War to Army Reserve officer stat- 

ing “Your commission * * * is ready, PASSPORTS: 

please report for active duty * * *”’, Fees. See Foreign Service, fees, passports. 


although not in the usual form and not PAY: 
containing the usual statements as to 
date of rank, ete., is nevertheless in order Active duty: 
to report for active duty 757 Army Reserve Nurses—between date of 
oath and active duty commencement— 
OVERPAYMENTS: since status as Army Reserve Nurse does 
Payments. See Payments, overpayments. not in itself entitle nurse to pay and 
allowances under act, July 9, 1918, such 
PACKING AND CRATING: nurse may not be paid for period inter- 
See Transportation, household effects. vening between date she took oath of 
. office and date she commenced active 
PANAMA. CANAL+ duty status by officially and necessarily 
Employees: complying with orders to report for 
Citizenship employment restriction in- active duty, but she is entitled to active 
terpretation—Panama Canal Zone duty pay for necessary travel time by 
citizenship employment restrictions rail over shortest usually traveled route 
of sec. 2, War Dept. Civil Appro. to duty station. ......__.......... 
Act, 1941, are applicable to employees of Concurrent retirement annuity and active 
both Panama Canal administrative duty military pay—while payment of 
agencies and Panama Railroad Com- pay and allowances, under Naval Ap- 
pany, whether directly or indirectly em- propriation Act (1941), to Naval or 
ployed, including employees of con- Marine Corps Reservist drawing pen- 
tractors performing work under direct sion, disability allowance, disability com- 
pensation, or retired pay from U. 8. 
Positions exempted from civil service ex- Govt. is specifically prohibited by said 
amination—compensation increase be- act, prohibition refers only to rewards 
yond exemption limitation—employees for past military or naval service, as dis- 
appointed prior to June 24, 1940, without tinguished from annuities or similar 
civil service examination in accordance benefits for civilian service, and, hence, 
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Additional—Cortinued. 


member of Naval Reserve on active duty 

is entitled to pay and allowances while 

receiving so-called retired pay as retired 
policeman of Dist. of Col.. 

Constructive travel time en route to duty 
station—Army Reserve Officer is entitled 
to pay and allowances for travel time by 
rail over shortest usually traveled route 
necessary to comply with orders calling 
him to active duty, but constructive 
travel time may not be counted to au- 
thorize pay and allowances prior to date 
he actually commenced travel by air- 
plane merely because such travel re- 
quired less time than travel by rail--_- 

Limitation during first four months’ serv- 
ice. See Pay, first four months in initial 
enlistment. 

National Guard: 

After retirement age—while secs. 58 
and 77 of National Defense Act, as 
amended, and National Guard regu- 
lations, applicable to National Guards- 
men until relieved from duty in the 
National Guard of their respective 
States by order into active military 
service of the United States, contem- 
Plate automatic separation and dis- 
charge of officers upon reaching age of 
64 years, National Guard officers in 
active military service of the United 
States under sec. 111 of said Act who 
reach that age are entitled by virtue 
of their office to their statutory pay 
and allowances until properly relieved 
from such service 

Officers generally—officer of National 
Guard ordered into service of U. 8. 
pursuant to Pub. Res. No. 96 of Aug. 
27, 1940, is entitled to pay as estab- 
lished by sec. 3 of Joint Service Pay 
Adjustment Act, as amended, whether 
he is considered as being in Federal 
service under sec. 38 or under sec. 111 
of National Defense Act 

Officer connected with publication—officer 
of active National Guard in actual serv- 
ice of U. 8. whose pay and allowances 
are provided for under appropriation 
“Pay of the Army” is officer on active 
list of Army and, hence, in view of pro- 
hibition in Military Appropriation Act, 
1941, may not be paid under said ap- 
propriation while he is officer of associa- 
tion of military personnel which issues 
publication carrying paid advertising of 
firms doing business with War Dept. 
even though he is not engaged in adver- 
tising activities of publication 

Training. See Pay, training. 


Additional: 


Aids: 
Additional duty effect—instruction at 
Army school—Army officer is not 
entitled to additional pay as aid to 


Aids—Continued. 

Brigadier General while separated 
from performance of actual duty as 
aid by temporary duty assignment 
to pursue course of instruction at Army 
school 

Naval Reserve officers generally—Naval 
Reserve officer while on active duty 
and serving as aid to Rear Admiral is 
entitled to same additional pay as that 
payable to officer of Regular Navy 
while so serving as aid___..__- 

Aviation duty. See Pay, aviation duty. 

Longevity. See Pay, longevity. 

Retention after enlistment expiration— 
Naval Reservist—during national emer- 
gency proclaimed by President on Sept. 
8, 1939, Naval Reservist on active duty 
has no right to discharge at expiration 
of fixed term of enlistment, and hence, 
even though held in service after such 
term, he is not entitled to additional 
pay authorized by sec. 1422, R. 8., for 
detention in service after expiration of 
enlistment. 


After expiration of enlistment—illegal exten- 


sions of enlistment—while extension of 
enlistment in Naval Reserve beyond that 
authorized by regulations is illegal, man 
is considered, until actual discharge, as 
serving in enlistment purported to be 
extended, and when retained on active 
duty under illegal extension will be en- 
titled to active duty pay and allowance 
after expiration of valid extension of enlist- 
listment if, pursuant to provisions in sec. 
5, act, June 25, 1938, Sec. of Navy ratify 
his retention during present emergency - 


Alien military, etc., restrictions. See Aliens, 


service in military, etc., forces. 


Assimilation in general: 


General effect—statutes assimilating pay 

' and allowances of one service with those 
of another carry with them restrictions 
and limitations directly applicable to 
pay, etc., of latter service. 

Marine Corps to Army—trule that pay 
and allowances of Marine Corps per- 
sonnel are assimilated to those of person- 
nel of like grades in Infantry of Army is 
inapplicable to cases where Marine Corps 
personnel is otherwise specifically pro- 
vided for... 

Navy to Army—in view of inherent dif- 
ferences of service conditions in Army 
and Navy, the correspondence of duties 
referred to in U. S. v. Allen, 261 U. 8. 
317, is not necessarily the determining 
factor for purposes of assimilating pay 
of Navy enlisted men to that of Army 
under sec. 12 (a), act, Sept. 16, 1940... 

Public Health Service to Army Medical 

Corps: 
In view of cooperation required of Public 
Health Service with other Federal and 





522, 645 
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Public Health Service to Army Medical 
Corps—Continued. 
State agencies in public health mat- 
ters, sec. 9, act, Apr. 9, 1930, assimilat- 
ing pay and allowances of P. H. 8. 
officers with Army Medical Corps 
officers, need not be applied literally 


President in accordance with 34 U. 8. 
Code 216 are not required to be classified 
as officers ‘above the rank of captain’ in 
applying limitation in Naval Appropri- 
ation Act (1941) on number of officers 
“above the rank of captain” who may 
receive increased pay for making aerial 


if such application would impede 

proper performance of cooperative Civilian personnel. See Compensation. 

Disrating. See Pay, reduction. 

Encampments. See Pay, training. 

Enlistment extension illegality. See Pay, 
after expiration of enlistment, illegal exten- 
sions of enlistment. 

First four months in initial enlistment’: 


In view of the act of Apr. 9, 1930, assimi- 
lating Public Health Service officers 
with Army Medical Corps officers, 
the former are subject to Army regu- 
lations in matters of pay such as service 


needed for promotion, mileage, and 
subsistence for travel, leaves of absence, 
etc., but are not so subject as to ma!- 
ters of discipline and status even 
though they ultimately may affect 


Aviation and flying cadets: 

Assimilation rights in general—sec. 21, 
act, June 10, 1922, providing that noth- 
ing in act should operate to change exist- 
ing law as to pay and allowances of flying 
cadets must be considered as relating 
only to changes in pay and allowances 
for such cadets which were specifically 
fixed and not as affecting right of flying 
cadets to be assimilated to rights of en- 
listed men set out in said act 

Flying duty status presumption—under 
the provisions of the acts of April 15, 
1935, and June 13, 1939, aviation cadets 
are required tofly. Thatis the primary 
purpose of their appointments and their 
pay was fixed to include flying risk nor 
is any specific order necessary to place 
them in a flying duty status_....... nen 

Aviation duty: 

Aviation and flying cadets. See Pay, aria 
tion and flying cadets. 

Commissioned as officer from aviation 
cadet—continuity of flying status—en- 
sign in Naval Reserve commissioned 
from aviation cadet under act, June 13, 
1939, and continued on active duty under 
orders providing ‘‘existing detail to duty 
involving flying continues in effect”’, is in 
continuous flying duty status and en- 
titled to increased pay for flying duty 
between date of acceptance of commis- 
sion as ensign and date of reporting for 
duty thereunder, even though his flying 
duty status as aviation cadet was not 
created by written orders but attached 
by reason of inherent nature of duties 


Officer’s rank limitations—effect of Navy 
officer’s classification as flag officer— 
naval officers whose pay, including flying 
pay, is computed on their permanent 
rank of captain while serving as “flag 
officers” under special designations by 


Demotion effect on limitation—enlisted 
man of National Guard in grade of cor- 
poral when inducted into Federal service 
was not subject to limitation on pay of 
enlisted man with less than four months’ 
service during first enlistment contained 
in sec. 12 (a) of act of Sept. 16, 1940, and 
even though he was reduced to grade of 
private before completion of four months’ 
service limitation did not become ap- 
Digg catia: issctemrnnh he nesre «se 

General nature of service countable for 
completion of—in computing “four 
months’ service’’ required by sec. 12 (a), 
Selective Training and Service Act, 1940, 
as condition precedent to paying enlisted 
men more than $21 per month, there 
should be included only service that 
may be counted for pay and for comple- 


Limitation applicability: 

Aviation and flying cadets—sec. 12 (a), 
Selective Training and Service Act of 
1940, fixing rates of pay of enlisted men 
of Army and Marine Corps of seven 
pay grades does not affect existing pro- 
visions of law applicable to flying ca- 
dets, and provision limiting enlisted 
men’s monthly pay to $21 for first four 
months of first enlistment has no ap- 
plication to pay of such cadets... .-- 

Enlistments continuing beyond effective 
date of limitation—under sec 12 (a), 
Selective Training and Service Act of 
1940, if an enlisted man of Regular 
Army or enlisted man of National 
Guard of seventh grade when inducted 
into Federal Service prior to Oct. 1, 
1940, has less than four months’ service 
during his first enlistment he will be 
entitled to receive monthly pay of only 
$21 and pay should be adjusted to $21 
from effective date of said section, Oct 
1, 1940, until completion of four months’ 
service during first enlistment period. 
B-13048, Oct. 28, 1940, 20 Comp. Gen. 


National Guardsmen on induction:; 
Enlisted man of National Guard in 
grade of corporal when inducted into 
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Continued. 
Federal service was not subject to 
limitation on pay of enlisted man 
with less than four months’ service 
during first enlistment contained in 
sec. 12 (a) of act of Sept. 16, 1940, and 
even though he was reduced to grade 
of private before completion of four 
months’ service limitation did not 


In view of sec. 12 (a), Selective Train- 
ing and Service Act, 1940, effective 
Oct. 1, 1940, either selective trainee 
inducted into Federal service under 
that act, or member of National 
Guard inducted into Federal service 
under act of Aug. 27, 1940, must have 
completed four months’ service 
during his first enlistment period be- 
fore he is entitled to monthly pay of 
more than $21, irrespective of pro- 
motion during that period 

In view of terms of sec. 12 (a), Selective 
Training and Service Act, 1940, effec- 
tive Oct. 1, 1940, either selective 
trainee inducted into Federal service 
under that act, or member of Na- 
tional Guard of seventh grade when 
inducted into Federal service under 
act, Aug. 27, 1940, must have com- 
pleted four months’ service in his 
first enlistment before he is entitled 
to monthly pay of more than $21, ir- 
respective of promotion during that 
period. B-13048, October 28, 1940, 
20 Comp. Gen. 218, modified 

Members of National Guard holding 
grades above seventh grade when 
inducted into Federal service under 
act, Aug. 27, 1940, are not required by 
sec. 12 (a) of said act to serve first four 
months with monthly pay of $21 if 
they have had more than four 
months’ service in National Guard _- 

Members of National Guard holding 
grades above seventh grade when in- 
ducted into Federal service under 
act, Aug. 27, 1940, are not required by 
sec. 12 (a), Selective Training and 
Service Act, 1940, to serve first four 
months with monthly pay of $21, but 
are entitled to base pay of grades 
actually held by them in National 
Guard when inducted without refer- 
ence to length of serviee in National 
Guard. B-13048, Oct. 28, 1940, 20 
Comp. Gen. 218, modified 

Under sec. 12 (a), Selective Training 
and Service Act, 1940, enlisted man 
of either Regular Army or National 
Guard, with less than four months’ 
service during his first enlistment, 


Continued. 
who was promoted prior to Oct. 1, 
1940, effective date of said section or 
before induction into Federal service, 
will not be entitled to pay at greater 
rate than $21 per month, from Oct. 1, 
1940, or date of induction if after Oct. 
1, 1940, until he has completed four 
months’ service during his first en- 


Under sec. 12 (a), Selective Training 
and Service Act of 1940, if an enlisted 
man of Regular Army or enlisted 
man of National Guard of seventh 
grade when inducted into Federal 
service prior to Oct. 1, 1940, has less 
than four months’ service during his 
first enlistment he will be entitled to 
receive monthly pay of only 
$21 and pay should be adjusted 
to $21 from effective date of said sec- 
tion, Oct. 1, 1940, until completion of 
four months’ service during first 
enlistment period. B-13048, Oct. 
28, 1940, 20 Comp. Gen. 218, modified 


Reserve Officers’ Training Corps—sec. 


47-c, National Defense Act, as amend- 
ed, providing members of R. O. T. C. 
attending advanced course camps shall 
be paid at rate prescribed for soldiers of 
seventh grade of Regular Army, con- 
templates payment of $30 per month, 
without regard to exceptions in sec. 
12 (a), Selective Training and Service 
Act of 1940, limiting to $21 per month 
pay of enlisted men of seventh grade 
with less than four months’ service 
during first enlistment or whose unfit- 
ness has been determined 


’ Reserves called to active duty—members 


of Enlisted Reserve Corps of Army 
who hold grades or ratings above 
seventh grade upon entry into active 
military service under provisions of 
Pub. Res. No. 96, Aug. 27, 1940, are 
entitled to pay of grade held by them at 
time they are placed on active duty re- 
gardiess of length of service, notwith- 
standing limitation as to pay of enlisted 
men with less than four months’ serv- 
ice as contained in sec. 12 (a) of Se- 
lective Training and Service Act of 
Sept. 16, 1940 


Prior service effect on limitation: 
Marine Corps service—enlisted man 


serving in first enlistment in Army 
after prior service. in Marine Corps 
may count his Marine Corps service in 
computing pay under section 12 (a) of 
act of Sept. 16, 1940, which limits 
monthly base pay of enlisted men with 
less than four months’ service during 
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their first enlistment and provides for 
increases in base pay for length of 


Midshipman service—service as a mid- 

shipman at Naval Academy does not 

constitute service in a prior enlistment 

nor may it be counted as service in a 

current enlistment in the Army for 

purposes of determining whether the 
enlisted man is serving in the first four 
months of an initial enlistment period 
and so limited to $21 per month base 
pay under terms of sec. 12 (a) of Select- 

tive Training and Service Act of 1940_ 

National Guard service: 

In determining time when enlisted 
man of Regular Army has had four 
months’ service during first enlist- 
ment period so as to be entitled to 
pay at rate of $30 per month, instead 
of $21, under terms of sec. 12 (a) of 
Selective Training and Service Act of 
1940, prior service in National Guard 
not in actual service of U. 8. may not 


In determining time when member of 
National Guard of seventh grade in- 
ducted into Federal service under act 
Aug. 27, 1940, has had four months’ 
service during his first enlistment 
period so as to be entitled to pay at 
tate of $30 per month, instead of $21, 
under terms of sec. 12 (a) Selective 
Training and Service Act, 1940, serv- 
ice in National Guard before induc- 
tion into Federal service should be 


Member of National Guard of seventh 
grade who enlisted therein after dis- 
charge from prior National Guard 
enlistment, would be entitled, upon 
induction into Federal service under 
act, Aug. 27, 1940, to pay of $30 per 
month, instead of $21, even though 
his combined service under two en- 
listments is less than four months, 
since exception in sec. 12 (a) Selective 
Training and Service Act, 1940, 
merely limits monthly pay to $21 for 
first four months of service during 


Regular Army service: 

Member of National Guard of seventh 
grade who enlised therein after dis- 
charge from prior Regular Army en- 
listment, would be entitled, upon 
induction into Federal service under 
act, Aug. 27, 1940, to pay of $30 per 
month, instead of $21, even though 
his combined service under two en- 
listments is less than four months, 
since exception in sec. 12 (a), Selec- 
tive Training and Service Act, 


405635™—41——66 
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’ 


1940, merely limits monthly pay to 
$21 for first four months of service 
during first enlistment period 
Selective trainee inducted into service 
of United States under Selective 
Training and Service Act, 1940, who 
has had prior enlisted service in Reg- 
ular Army, whether more or less than 
four months, is not serving in his first 
enlistment period and, hence, is not 
limited to monthly pay of $21 by sec. 
12 (a) of act which fixes monthly pay 
of $21 for first four months of service 


Reserve service in prior enlistment: 


Enlisted man of Regular Navy or Ma- 
rine Corps whose only prior enlist- 
ment was in Naval Reserve or Ma- 
rine Corps Reserve is not in his sec- 
ond enlistment within meaning of 
sec. 12 (a) of Selective Training and 
Service Act of 1940, and, hence, is en- 
titled to only $21 per month base pay 
during first four months in Regular 
Navy or Marine Corps, even though 
he may have served on active duty 
under reserve enlistment and was 
discharged from that enlistment to 
enlist in Regular Navy or Marine 


In computing ‘‘4 months’ service” re- 
quired by sec. 12 (a) of Selective 
Training and Service Act of 1940 as 
condition precedent to paying enlist- 
ed man more than $21 per month 
during first enlistment, enlisted man 
in Regular Navy or Marine Corps is 
not entitled to count active duty or 
training duty in prior enlistment in 
Naval Reserve or Marine Corps Re- 
serve from which he was discharged 
to enlist in Regular Navy or Marine 


Promotion effect on limitation: 
In view of sec. 12 (a), Selective Training 


and Service Act, 1940, effective Oct. 1, 
1940, either selective trainee inducted 
into Federal service under that act, or 
member of National Guard inducted 
into Federal service under act of Aug. 
27, 1940, must have completed four 
months’ service during his first enlist- 
ment period before he is entitled to 
monthly pay of more than $21, irre- 
spective of promotion during that 


In view of terms of sec. 12 (a), Selective 


Training and Service Act, 1940, effec- 
tive Oct. 1, 1940, either selective trainee 
inducted into Federal service under 
that act, or member of National Guard 
of seventh grade when inducted into 
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PAY—Continued. Page | PAY—Continued. 
First four months in initial enlistment— Limitations—Continued. 
Continued. First four months in initial enlistment. 
Promotion effect on limitation—Con. See Pay, first four months in initial 
Federal service under act, Aug. 27, 1940, enlistment. 
must have completed four months’ ser- Longevity: 
vice in his first enlistment before he is Service credits: 
entitled to monthly pay of more than Marine Corps service—enlisted man 
$21, irrespective of promotion during serving in first enlistment in Army 
that period. B-13048, October 28, 1940, after prior service in Marine Corps may 
20 Comp. Gen. 218 modified count his Marine Corps service in 
Under sec. 12 (a), Selective Training and computing pay under section 12 (a) of 
Service Act, 1940, enlisted man of either act of Sept. 16, 1940, which provides 
Regular Army or National Guard, for increases in base pay for length of 
with less than four months’ service Cees iii ab ie éclizuscz ‘ 
during his first enlistment, who was National Guard Reserve service—officer 
promoted prior to Oct. 1, 1940, effective of National Guard ordered to active 
date of said section or before induction duty pursuant to Pub. Res. No. 96, 
into Federal service, will not be en- Aug. 27, 1940, and thus entitled to 
titled to pay at greater rate than $21 Federal pay as provided in sec. 3 of act 
Per month, from Oct. 1, 1940, or date of of June 10, 1922, is not entitled to count 
induction if after Oct. 1, 1940, until he any portion of commissioned service in 
has completed four months’ service National Guard Reserve, or inactive 
during his first enlistment period National Guard, for longevity pay 
When completed in general—the $21 purposes, National Guard Reserve 
monthly rate payable to enlisted men not being included in term “National 
under sec. 12 (a), Selective Training and Guard” as used in said sec. 3____..... 
Service Act of 1940, remains applicable National Guard service: 
until midnight of day of completion of Enlisted service in National Guard 
four months’ service, plus time lost, of States, Territories and Dist. of 
which is not counted for service, unless Col., when not in active service of 
rate is continued by reason of unfitness U.8., may not be counted for longev- 
as determined under regulations pre- ity pay purposes by enlisted men of 
scribed by Sec. of War or Sec. of Navy-.- National Guard ordered into active 
Limitations: service of U. S. pursuant to Pub. 
Army personnel connected with publica- Res. No. 96 of Aug. 27, 1940, or by 
tions: enlisted men of Regular Army..----- 
National Guard applicability—officer of National Guard officer on active duty 


active National Guard in actual serv- 
ice of U. 8. whase pay and allowances 
are provided for under appropriation 
“Pay of the Army” is officer on active 
list of Army and, hence, in view of pro- 
hibition in Military Appropriation 
Act, 1941, may not be paid under said 
appropriation while he is officer of 
association of military personnel which 
issues publication carrying paid adver- 
tising of firms doing business with 
War Dept. even though he is not 
engaged in advertising activities of 


Status of American Medical Association 
periodical—Army medical officer 
would not be precluded from receiving 
Army pay and allowances by reason of 
serving without compensation in ad- 
visory capacity in connection with 
issuance of periodical by American 
Medical Association if he is not in fact 
detailed away from duties with Army, 
there not being involved any violation 
of prohibition in Military Appropria- 
tion Act, 1941, against paying Army 
personnel while engaged with publica- 
tions issued by or for military associa- 
tion which carries paid advertising of 
firms doing business with War Dept-- 


and entitled to Federal pay may not 
count for longevity pay purposes 
period of commission in U. 8. Na- 
tional Guard while serving in en- 
listed status in National Guard of a 
State, since only service involved 
was not commissioned service and 
status as U. 8. National Guard offi- 
cer merely imposed on him liability 
to be ordered into Federal service. - 
Warrant officer of National Guard or- 
dered into active service of U.S. 
pursuant to Pub. Res. 96, Aug. 27, 
1940, may not count prior National 
Guard service while not in Federal 
service for longevity purposes in 
computing pay under sec. 9 of act of 


Midshipmen—appointment from Regular 
Navy—prior service requirement—active 
service as member of Naval Reserve may 
not be included in nine months’ prior serv- 
ice “aboard a vessel of the Navy in full 
commission’’ which Naval Appropriation 
Act of 1941 requires of Navy enlisted man 
appointed a midshipman as a condition 
precedent to paying him from appropria- 
tion for midshipmen’s pay 

Pay rolls. See Pay Rolls. 
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PAY—Continued. 
Period—National Guard officers generally— 


PAY—Continued. 
Promotions—Continued. 


officer of National Guard ordered into serv- 
ice of U. 8. pursuant to Pub. Res. No. 96 of 
Aug. 27, 1940, is entitled to pay as estab- 
lished by sec. 3 of Joint Service Pay Ad- 
justment Act, as amended, whether he is 
considered as being in Federal service un- 
der sec. 38 or under sec. 111 of National De- 
fense Act 

Promotions: 

Effective date—Naval Reserve—while sec. 
312, Naval Reserve Act of 1938, as amend- 
ed, authorizes pay and allowances to 
promoted reserve officers from date of 
rank as stated in commissions, officers 
are not entitled to such benefits prior to 
time employed on active duty, so that 
Naval Reserve officer promoted to high- 
er grade or rank effective during period 
of inactive duty is entitled to drill pay of 
higher grade or rank only from date of 
issuance of commission, or date of order 
to active duty, whichever comes first 

Limitation during first four months in ini- 

tial enlistment: 

In view of sec. 12 (a), Selective Training 
and Service Act, 1940, effective Oct. 1, 
1940, either selective trainee inducted 
into Federal service under that act, or 
member of National Guard inducted 
into Federal service under act of Aug. 
27, 1940, must have completed four 
months’ service during his first enlist- 
ment period before he is entitled to 
monthly pay of more than $21, irre- 
spective of promotion during that 
I nliternnebttenaieais ests 

In view of terms of sec. 12 (a), Selective 
Training and Service Act, 1940, effec- 
tive Oct. 1, 1940, either selective trainee 
inducted into Federal service under 
that act, or member of National Guard 
of seventh grade when inducted into 
Federal Service under act, Aug. 
27, 1940, must have completed four 
months’ service in his first enlistment 
before he is entitled to monthly pay of 
more than $21, irrespective of promo- 
tion during that period. B-13048, 
October 28, 1940, 20 Comp. Gen. 218, 


Members of National Guard holding 
grades above seventh grade when in- 
ducted into Federal service under act, 
Aug. 27, 1940, are not required by sec. 
12 (a), Selective Training and Service 
Act, 1940, to serve first four months 
with monthly pay of $21, but are en- 
titled to base pay of grades actually 
held by them in National Guard when 
inducted without reference to length of 
service in National Guard. B~-13048 
Oct. 28, 1940, 20 Comp. Gen. 218, modi- 


Under sec. 12 (a), Selective Training and 
Service Act, 1940, enlisted man of 
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Limitation during first four months in ini- 
tial enlistment—Continued. 
either Regular Army or National 
Guard, with less than four months’ 
service during his first enlistment, who 
was promoted prior to Oct. 1, 1940, 
effective date of said section or before 
induction into Federal service, will not 
be entitled to pay at greater rate than 
$21 per month, from Oct. 1, 1940, or 
date of induction if after Oct. 1, 1940, 
until he has completed four months’ 
service during his first enlistment period 
Temporary rank during emergency: 

Existing limitations removal—Presi- 
dent’s authority to appoint and com- 
mission Regular Army officers to high- 
er temporary grades during war or na- 
tional emergency evidently removes 
the limitations upon the number of offi- 
cers who may be so commissioned ---- 
Rank not authorized by statute—Presi- 
dent’s authority to temporarily ap- 
point Regular Army officers to higher 
grades in Army of U. 8. during war or 
national emergency does not include 
authority to so appoint officers—with- 
out indication of corps, branch, or 
department—in grade not provided 
for in statute for particular corps, 
branch, or department in which officer 
necessarily will function and as rank 
of captain is highest rank provided by 
statute for Medical Administrative 
Corps, designation of captain of that 
Corps as temporary major does not 
entitle officer to pay and allowances of 


Reduction—disrating while on active duty— 


effect on retainer pay—court-martial sen- 
tence imposing reduction in grade or for- 
feiture of pay on members of Fleet Reserve 
on active duty will be considered as appli- 
cable only to period of active duty and not 
as causing any reduction in, or forfeiture 
of, their retainer pay unless such purpose 
is clearly expressed in sentence....__. 


Regular Army Reserve “‘enlistment allow- 


ance.” 
ance. 


See Gratuities, enlistment allow- 


Retainer: 


Marine Corps Reserve—effect of change 
in active-duty pay—sec. 12, Selective 
Training and Service Act of 1940—fixing 
new rates of pay for certain grades of en- 
listed men of Army and Marine Corps 
and increasing longevity pay--contains 
nothing to suggest intention that trans- 
ferred or retired members of Fleet Marine 
Corps Reserve who have not received 
rates of pay therein provided, should 
have their inactive pay recomputed on 
basis of that act 

Naval Reserve—effect of disrating, etc., 
while on active duty—court-martial 
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PAY—Continued. 


Retainer—Continued. 

sentence imposing reduction in grade or 
forfeiture of pay on members of Fleet 
Reserve on active duty will be consid- 
ered as applicable only to period of 
active duty and not as causing any 
reduction in, or forfeiture of, their re- 
tainer pay unless such purpose is clearly 


Page 
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PAY—Continued. 


diers of seventh grade of Regular Army, 
contemplates payment of $30 per month, 
without regard to exceptions in sec. 12 (a), 
Selective Training and Service Act of 1940, 
limiting to $21 per month pay of enlisted 
men of seventh grade with less than four 
months’ service during first enlistment or 
whose unfitness has been determined____. 


Page 


76 | PAYMASTERS: 


See Disbursing Officers and Agents. 


PAYMENTS: 
Advance: 


Change effect of statute on previously 
retired personnel—enlisted men of Army 
placed on retired list prior to Oct. 1, 1940, 


effective date of sec. 12, Selective Train- 
ing and Service Act of 1940, are entitled 
to have their retired pay from and after 
that date computed on basis of active 
list pay established by said section, in- 
cluding right given by sec. 12 (b) to have 
pay for specialists’ rating considered in 
computation of retired pay, and all 
subject to savings clause in sec. 12 (e) -_. 
Change in rating after retirement applica- 
tion—decision of Mar. 21, 1938, 17 Comp. 
Gen. 759, holding that under act of Mar. 
2, 1907, retired pay of an enlisted man is 
required to be computed on his active 
duty pay in grade held when application 
for retirement is made, effected a change, 
by construction of said act, from long 
existing practice under statute, and 
hence said decision, except as to case 
therein considered, may be regarded as 
applicable only to retirements thereafter 


Marine Corps Reserve transferred mem- 
bers—effect of change in active-duty 
pay—sec. 12, Selective Training and Serv- 
ice Act of 1940—fixing new rates of pay for 
certain grades of enlisted men of Army 
and Marine Corps and increasing lon- 
gevity pay—contains nothing to suggest 
intention that transferred or retired 
members of Fleet Marine Corps Reserve 
who have not received rates of pay there- 
in provided, should have their inactive 
pay recomputed on basis of that act____ 

Waivers—general effect—waiver by re- 
tired Army enlisted man of his statutory 
right to retired pay may be given effect 
only as renunciation of his retired status, 
and if pursuant to such waiver his re- 
tired pay is discontinued and pension 
granted—prohibited while he is retired 
Army enlisted man—transaction must 
be treated as terminating man’s status 
as retired enlisted man, and that effect 
cannot be overcome by reservation of 
right to restoration to retired status 
upon subsequent waiver of pension 

Training—Reserve Officers’ Training 

Corps—first four months’ pay limitation 

effect—sec. 47-c, National Defense Act, 

as amended, providing members of R. O. 

T. C. attending advanced course camps 

shall be paid at rate prescribed for sol- 


Prior to receipt of supplies: 

Where supply contract provides for pay- 
ment “for articles delivered and ac- 
cepted” and that contractor shall be 
responsible for supplies or materials 
“antil they are actually in possession 
of Government representative at 
destination,” payments thereunder 
upon basis of vouchers or invoices 
supported by evidence of shipment 
only, without evidence of arrival of 
supplies at destination and without 
assurance of receipt or acceptance 
thereof by Government, would be 


While, under advance payment prohibi- 
tion of sec. 3648, R. 8., payment may 
not be made for articles in which U, 8. 
has acquired no right or interest and 
from which it derives no benefit, pay- 
ment may be made for articles in ad- 
vance of actual delivery if title has 
vested in Govt. at time of payment, or 
if articles are impressed with valid lien 
in favor of U. 8. in amount at least 
equal to payment. 15 Comp. Dec. 74, 


Contracts. See Contracts. 
Erroneous—liability. See Certifying Officers, 


liability. 


Fractions—in general—general rule is to 


drop any fraction less than one-half and to 
consider a fraction of one-half or more as 
whole number 


Overpayments: 


Refunds—disposition of checks pending 
G. A. O. decision—action of administra- 
tive office in returning checks submitted 
by employees as refund for overpayment, 
pending decision by G. A. O., was erro- 
neous, proper procedure in such cases 
being to forward checks to G. A. O. for 
appropriate disposition 

Transportation in general—recovery pro- 
cedure, ete.—overpayments reported to 
administrative offices and disbursing 
officers in connection with post audit of 
transportation payments generally 
should be recovered administratively 
from amounts otherwise payable on 
subsequent vouchers, and only in cases 
where disbursing officer or administrative 
office concerned does not have, and is 
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Information required—Continued. 
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PAYMENTS—Continued. 
Overpayments—Continued. 


not likely to have, a subsequent voucher 
on which collection may be effected 
should overpayment be reported to 
G. A. O. for collection as claim by U. 8. 


Services, supplies, etc., not under contract— 
contractor’s fraud in procuring contract— 
Government's acceptance of proposal for 
carrying mail upon which bidder had 
forged signatures of sureties and of post- 
master, in connection with bond required 
by law to accompany proposal, did not 
result in valid contract, and bidder has no 
right to payment, either under terms of 
so-called contract, or for reasonable value 


PAY ROLLS: - 


Information required: 

Annual leave—pay rolls are not required to 
show when an employee is on annual 
leave because he is in leave with pay 
status authorized by law, which is 
synonymous for pay purposes with a 
work or duty status (13 C. G. 295; id. 
370; 17 id. 641, 643; 18 id. 637, 639; 19 id. 
501, 503) and rule is same whether leave 
is granted between two periods of active 
duty or at end of active duty and prior 


Jury service deductions—in view of pro- 


Part-time employee’s compensation pay- 
ments—Continued. 

full-time service and part-time service 

to be performed, it would be proper to 

fix per diem salary rate for time actual- 

ly employed computed under sec. 6, 

act, June 30, 1906, by dividing annual 


Subversive activity denials—affidavit re- 
quirement in sec. 305, Treas. and P. O. 
Depts. Appro. Act, 1942, as to nonadvo- 
cation of overthrow of Govt. by force or 
violence, is primarily for administrative 
consideration, but this office will require 
a certificate of compliance to be made 
part of pay rolls on which employees 
subject to such or similar provision are 
paid their compensation 


PENSIONS: 
Transfer of St. Elizabeths Hospital inmate 


funds—transfer of inmate to Veterans’ 
Administration Facility—where incom- 
petent veteran is transferred from St. 
Elizabeths Hospital to Veterans’ Admin- 
istration Facility, not only pension funds, 
but funds derived from private sources to 
his credit at Hospital may be transferred 
to Manager of Facility as ‘“‘Trustee”’ for 
veteran, provided consent of duly ap- 
pointed guardian, if any, is obtained..._.. 


vision of act, June 29, 1940, for crediting 
against compensation of Federal em- 
ployees amounts received for jury 
service in State courts, pay rolls should 
show days of jury service and daily fee, 


PERIODICALS: 
See Books, Periodicals, and Newspapers. 
PERSONAL FURNISHINGS: 
Identification passes—where it has been ad- 


amount received from State, and certifi- 
cate of deposit citation. If employee 
should make refund, pay roll should 
show payment of full compensation 
accrued, but if refund be not made, de- 
duction from compensation should be 
shown in column, ‘Other Deductions,” 
with appropriate explanation in ‘“Re- 
marks” column. In support of every 
refundment or deduction, jury duty 
certificate signed by court clerk should 


Part-time employee’s compensation pay 
ments: 

Since annual compensation of persons 
employed on part-time basis without 
civil-service examination under pro- 
visions of Sched. A, Subdiv. 1, Par. 6 
of Civil Service Rules is limited by said 
provisions to aggregate of $540 per 


ministratively determined necessary as 
incident to national defense and for ade- 
quate protection of public property to have 
employees of Bonneville Power Adm. 
identified with photographic passes or 
cards, cost of required photographs need 
not be charged to employees but may be 
considered expense properly chargeable to 
funds available for administrative expenses 


Stenographic machines—stenograph ma- 


chines, purchased not for exclusive use of 
particular employee but for use of different 
employees of Railroad Retirement Board, 
are not personal furnishings such as may 
not be furnished to employees at Govern- 
ment expense but are rather office ap- 
pliances or labor-saving devices for which 
Board’s miscellaneous expense appropria- 
tion (1941) is available_..................- 


annum, appointments should include 
limitation to $540 per annum and such 
fact should be reflected in ‘“‘Remarks”’ 


PERSONAL SERVICES: 


Blood transfusions. See Medical Treatment, 
484 blood transfusions. 
Seat of Government: 


While pay rolls covering payments to 
part-time field stenographers em- 
ployed in positions under Classifica- 
tion Act should show grade and annual 
salary rate administratively fixed for 


Legislative limitations: 
Construction of phrase ‘“‘at Washington” 
limitation contained in Naval Appro- 
priation Act for fiscal year 1942 on total 
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PERSONAL SERVICES—Continued. Page ; PHOTOGRAPHS: Page 
Seat of Government—Continued. Photographic badges—appropriation avail- 


Legislative limitations—Continued. ability—Civil Service Commission’s salary 


number of civilian officers and em- 
ployees authorized to be employed “in 
Navy Department proper, at Wash- 
ington,” refers to the departmental as 
distinguished from field service and 
would be applicable to departmental 
employees temporarily stationed at 
Arlington, Va., or at any other place 
outside of District of Columbia___-__. 

Field activities headquartered in Wash- 
ington, D. C.—since it became neces- 
sary that International Labor Organi- 
zation move from Geneva, Switzer- 
land, appropriation for “Liaison with 
the International Labor Organiza- 
tion”, which provides for personal 
services in Geneva, is available for 
compensation of employees at Wash- 
ington, D. C., or elsewhere, if such 
employees are engaged solely on field 
duties, but not if employees are en- 
gaged on administrative duties at Wash- 
inton in view of seat of Government 
employment limitation provisions of 
act, Aug. 5, 1882 


PHILIPPINE ISLANDS: 
Employees: 
Travel time in addition to annual leave: 


War Dept. civilian employee who is an 
American born in Philippines and 
hired there, and who desires to visit 
U. 8. after three or more years’ service 
may not, under the applicable adminis- 
trative regulations, be granted travel 
time in addition to his accrued annual 
leave regardless of whether return to 
Philippines is or is not contemplated. 

War Dept. civilian employee who is U. 
8. citizen on duty in Philippines and 
has accrued annual leave of not less 
than 60 days, and who desires to return 
to U. 8. after having completed his 
agreed tour of duty and to separate 
himself from service at expiration of his 
leave, may not, under the applicable 
administrative regulations, be granted 
travel time in addition to his accrued 


War Dept. civilian employee who w: 
born in U. 8.; has place of residence in 
fact in U. S.; was hired in Philippines; 
has accrued annual leave of not less 
than 60 days; and desires to return to 
U. 8. after having completed his agreed 
tour of duty and to separate himself 
from the service at expiration of his 
leave, may not under the applicable 
administrative regulations, be granted 
travel time in addition to his accrued 
annual leave 


and expense appropriation (1941) is avail- 
able for photographic and other badges for 
employees, visitors, and visiting officials, 
in view of administrative determination 
that badges are necessary to afford ade- 
quate protection for Govt. records__.____. 
Photographic passes—appropriation avail- 
ability—where it has been administrative- 
ly determined necessary as incident to 
national defense and for adequate protec- 
tion of public property to have employees 
of Bonneville Power Adm. identified with 
photographic passes or cards, cost of re- 
quired photographs need not be charged to 
employees but may be considered expense 
properly chargeable to funds available for 
administrative expenses of said Adm_---- 


PHYSICAL EXAMINATIONS: 


Laboratory and X-ray services for Selective 
Service System—payment for laboratory 
examinations and X-rays in connection 
with administration of Selective Service 
System at scheduled rates based upon 
estimated costs nay be made to examining 
physicians whose services as such are re- 
quired by Selective Service Regulations 
to be rendered without compensation. --- 


POSITIONS: 


Officers and employees. See Officers and 
employees, positions. 


POST OFFICE DEPARTMENT: 


Mails: 

Delivery contract procurement fraud— 
payment liability—Government’s ac- 
ceptance of proposal for carrying mail 
upon which bidder had forged signatures 
of sureties and of Postmaster, in connec- 

. tion with bond required by law to ac- 
company proposal, did not result in 
valid contract, and bidder has no right to 
payment, either under terms of so-called 
contract, or for reasonable value of work 


Transportation. See Transportation, 

mails. 
1i4 Postal Service: 

Compensation. See Compensation, Postal 
Service. 

Postmasters—liability—forged, etc., Gov- 
ernment-check payments—where Govt. 
check was forwarded to payee addressed 
to town and State as given by him, he 
having neglected to state his rural route, 
and it was delivered to person of same 
name, receiving mail at same post office, 
who negotiated check to postmaster, 
accounts of another postmaster, subse- 
quent indorser, which were charged with 
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POST OFFICE DEPARTMENT—Con. 


Postal Service—Continued. 

the amount of the check after the Govt. 
had honored it and then reclaimed the 
proceeds, may not be credited with the 
reclaimed amount which has been paid 
to the intended payee. Cases involving 
administrative error, etc., in mailing 
check to person of same name as payee, 


Substitutes: 

Effect of appropriation limitation on 
number of employees—regular em- 
ployees in military duty leave-without- 
pay status—appropriation provision 
specifying number of postal inspectors 
to be employed thereunder does not 
require separation from postal service 
of inspectors who enter military service 
under Selective Training and Service 
Act of 1940, and Pub. Res. No. 96, Aug. 
27, 1940, as prerequisite to employing 
others to take their place while carried 
on pay roll in furlough or leave-with- 
out-pay status, so long as number of 
such employees carried on rolls in pay 
status at any one time does not exceed 
maximum specified in appropriation __ 

Regular appointment service credits— 
credit for time in military service— 
since substitute postal employees do 
not always work full time, it would be 
improper to credit them, upon restora- 
tion to civilian positions under terms 
of the Selective Training and Service 
Act of 1940, or Pub. Res. No. 96, Aug. 
27, 1940, as amended, with 8 hours a 
day for time in military service in 
fixing salary rate upon advancement 
to regulars, but Postmaster General 
may adopt rule for crediting time in 
military service based on average 
number of hours’ service during period 
preceding military service 


PREAUDIT: 


See General Accounting Office, audit, pre- 
audit. 


PRESIDENT OF THE UNITED STATES: 


Authority: 

Classification Act and Civil Service laws 
exemptions in general—Executive order 
merely authorizing continuance of certain 
employees in positions without regard to 
Civil Service Rules does not exempt 
positions from Classification Act, and 
while President is authorized by civil 
service law to except positions from civil 
service, there is no provision in Classifi- 
cation Act as originally enacted or as 
amended prior to act of Nov. 26, 1940, 
authorizing him to exempt positions 
from classification 

Compensation—applicability of Classifi- 
cation Act rates—where statute has 
vested in President authority to pre- 
scribe “necessary rules and regulations 


Page | PRESIDENT OF THE UNITED Page 
STATES—Continued. 
Authority—Continued. 

to carry out the provisions of this Act’’ 
and ‘‘to appoint and fix the compensa- 
tion of such other officers, agents, and 
employees as he may deem necessary to 
carry out the provisions of this Act’, 
President is authorized to fix salary rates 
by regulation, or to prescribe by regula- 
tion procedure for fixing such rates, 
either in accordance with, or without re- 
gard to, provisions of Classification Act 
of 1923, as amended 

Temporary promotions in rank—Presi- 
dent’s authority to temporarily appoint 
Regular Army officers to higher grades in 
Army of U. 8. during war or national 
emergency does not include authority to 
so appoint officers—without indication 
of corps, branch, or department—in 
grade not provided for in statute for 
particular corps, branch, or department 
in which officer necessarily will function 
and as rank of captain is highest rank 
provided by statute for Medical Admin- 
istrative Corps, designation of captain of 
that Corps as temporary major does not 
entitle officer to pay and allowances of 
higher rank 


PRINTING AND BINDING: 


Specific v. general—appropriation availa- 
bility—Social Security Board ‘‘additional 
work” — appropriation in Second De- 
ficiency Appropriation Act, 1940, approved 
June 27, 1940, providing in general terms 
for ‘‘all necessary expénses”’ of certain ad- 
ditional work by Social Security Board, 
may not be used for printing and binding 
in view of specific appropriation in act, 
June 26, 1940, for printing and binding 
for Federal Security Agency and offices 
thereunder including Social Security 


PRIVATE PROPERTY: 
See Property, private. 


PROJECTS: 


Bonneville Dam. See Bonneville Dam. 

Compensation. See Compensation, project 
personnel. 

Grand Coulee Dam. See Grand Coulee 
Dam. 

National defense housing—cost-plus basis— 
extent of contractual authority—proviso of 
sec. 201, Second Supplemental National 
Defense Appropriation Act, 1941, which 
extends ‘the authority of existing law for 
the negotiation of cost-plus-a-fixed-fee con- 
tracts * * * to housing projects for 
which funds may be made available to the 
War and Navy Departments,” authorizes 
negotiation of cost-plus-a-fixed-fee con- 
tracts for national defense housing projects 
whether funds therefor be made available 
to those departments under said act, of 
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PROJECTS—Continued. 
under Title I1, act, June 28, 1940, or other 


legislation 
Military, naval, etc., service—Continued. 
PROPERTY: mendations of administrative board 
Private: may not be accepted as evidence that 
Damage, loss, or destruction: required personal action has been 
Claims less than $1,000 involving negli- 


Page | PROPERT Y—Continued. Page 
Private—Continued. 
Damage, loss, or destruction—Continued. 


gence: 

Claims of Government employees— 
under act of Dec. 28, 1922, it is for 
head of each Dept. to “consider, as- 
certain, adjust, and determine” 
claims and certify allowed claims to 
Congress for payment from an appro- 
priation to be made, and it is not 
uncommon for various departments 
to report to Congress claims of their 
own employees, and appropriations 
made have not excepted such claims 
from payments authorized 

Jurisdiction—under act of Dec. 28, 
1922, it is for head of each Dept. to 
“consider, ascertain, adjust, and 
determine” claims and certify al- 
lowed claims to Congress for pa- 
ment from ap appropriation to be 


Employee’s automobile used on an ex- 
pense reimbursement basis—National 
Youth Administration’s statutory 
authority to consider and pay from its 
1940 and 1941 appropriations certain 


claims for damage to private property 
caused by negligence of its employees 
includes authority to consider and pay 
otherwise proper claims of its em- 
ployees for damage to their own private 
property, except claims for damage to 
automobiles being used for official 


Empty containers-——-under contract for 
acetylene and oxygen gas which pro- 
vided for payment of stated amount 
for each empty cylinder not returned 
to contractor within specified period 
of free use and rental, Govt.’s responsi- 
bility with respect to empty cylinders 
is that of bailee for hire, and alleged 
trade custom could not enlarge it to 
that of insurer, so that where cylinders 
were destroyed by fire and not as re- 
sult of any negligence chargeable to 

Govt., contractor is not entitled to 

reimbursement for empty cylinders. _- 

Military, naval, etc., service: 

Claim approval delegation of au- 
thority—claims, under act, Mar. 4, 
1921, by military personnel for 
damages, etc., to their property, 
must be personally approved or dis- 
approved by Sec. of War or Asst. 
authorized by law to act in his stead, 
and the signing by subordinate 
official “By direction of” Sec., or 
other authorized official, of docu- 
ment evidencing findings and recom- 


age, loss, or destruction, storage. 


National Youth Administration statu- 


tory-payment authority applicabil- 
ity—National Youth Administration’s 
statutory authority to consider and 
pay from its 1940 and 1941 appropria- 
tions certain claims for damage to 
private property caused by negligence 
of its employees includes authority to 
consider and pay otherwise proper 
claims of its employees for damage to 
their own private property, except 
claims for damage to automobiles being 
used for official travel on mileage basis - 


Rented equipment, etc.: 


Reimbursement payment procedure— 
where loss or damage to equipment 
of a cost-plus-a-fixed-fee contractor 
appears clearly to be legal obligation 
of U. 8. under terms of the contract, 
amounts representing such loss or 
damage may be paid by administra- 
tive disbursing officers upon proper 
certification by contracting officer, 
but submission may be made to this 
office for advance decision or direct 
settlement of items where such 
obligation is in doubt 

Rental rates inclusive of damage, etc., 
risk—amounts paid a cost-plus-a- 
fixed-fee contractor for use of its own 
equipment at usual rental rates in 
the locality include a margin to com- 
pensate owner for risk of loss and 
damage to equipment except as to 
that resulting from negligence of the 


Statutory v. contract remedies—special 


statutory provisions for settlement of 
claims for damage to or loss of private 
property are not for application where 
obligations of parties with respect to 
the damage or loss are contractually 


Storage—personal property destroyed by 


fire while in storage is not within pro- 
visions of act of Mar. 4, 1921, so that 
there is no authority for payment to 
Army officer for loss of goods destroyed 
by fire while in packing and crating 
warehouse for preparation for ship- 
ment six weeks later, since such goods 
may not be considered as in transit 
status until written shipping instruc- 
tions have been given by owner to 
Quartermaster and action necessarily 
incident to such instructions taken on 
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PROPERT Y—Continued. 

Private—Continued. 
Repairs and improvements. See Repairs 

and Improvements, private property. 

Public—safeguarding—fire fighting by mu- 
nicipal fire department—current appro- 
priation ‘‘Maintenance, Bureau of Ships’’, 
being specifically available for carrying on 
work of experimental model basin and 
wind tunnel, may be considered available 
for fire protection for basin and tunnel as 
necessary incident to purposes of appro- 
priation and may be used to make pay- 
ments under contract with local volunteer 
fire department which provides for fixed 


PUBLIC BUILDINGS: 


Appropriations. See Appropriations, public 
buildings. — 

Construction—site matters. See Public 
Buildings, sites. 

Sites—leased land—while appropriated funds 
may not ordinarily be used for improving 
private property, funds allotted to Federal 
Communications Commission from 
“Emergency Fund for the President” in 
Military Appro. Act, 1941, may be used 
for erection of temporary structures and 
radio monitoring facilities on leased prem- 
ises in Alaska, provided specific provision 
be inserted in lease retaining title thereto 
in U. 8. with privilege of removal 


PUBLIC HEALTH SERVICE: 


Appropriations. See Appropriations, Public 
Health Service. 
Commissioned personnel: 
Assimilation to Army Medical Corps 
officers: 
Effect generally: 

Act, Apr. 9, 1930, assimilating Public 
Health Service officers with Army 
Medical Corps officers, did not sub- 
ject former to rules of military dis- 
cipline and status. 

In view of cooperation required of 
Public Health Service with other 
Federal and State agencies in public 
health matters, sec. 9, act, Apr. 9, 
1930, assimilating pay and allowances 
of P. H. 8. officers with Army Medi- 
cal Corps officers, need not be 
applied literally if such application 
would impede proper performance 
of cooperative functions. 

In view of the act of Apr. 9, 1930, as- 
similating Public Health Service 
officers with Army Medical Corps 
officers, the former are subject to 
Army regulations in matters of pay 
such as service needed for promo- 
tion, mileage, and subsistence for 
travel, leaves of absence, etc., but 
are not so subject as to matters of 
discipline and status even though 
they ultimately may affect their 
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Commissioned personnel—Continued. 

Concurrent Federal, State, private, etc., 
employment—act, Apr. 9, 1930, assimi- 
lating Public Health Service officers 
with Army Medical Corps officers, did 
not subject former to rules of military 
discipline and status, so that, unless de- 
tailed to Army, Public Health Service 
officer is not precluded by prohibition in 
sec. 1222, R. 8., against Army officers 
accepting civilian office, from accepting, 
and taking oath of office under, appoint- 
ment by President without compensa- 
tion as member of Interstate Commis- 
sion on the Potomac River Basin. 11 
Comp. Gen. 356, distinguished 

Employees: 

Effect of nature and place of work— 
G. A. O. will not question payments of 
salary to regular commissioned officers 
of Public Health Service solely because of 
nature or place of duties to which 


Substitutes for regular commissioned 
officers on emergency work—regular ap- 
propriation - availability—appropriation 
“Emergency Health and Sanitation 
activities, Public Health Service, 1941,” 
is available for pay or compensation of 
commissioned reserve and civilian 
medical officers whose employment is 
necessary to carry out emergency activ- 
ities authorized by said appropriation, 
even though for administrative reasons 
such officers may not be actually engaged 
on particular work but are substituting 
for regular commissioned officers who are 


Status as part of military force of nation __.-. 


PUBLIC LANDS: 
Fee refunds in general—statutory limita- 


tions. See Statutes ef Limitations, claims 
against United States, public land rental, etc., 
refunds. 


PUBLIC PROPERTY: 
See Property, public. 
PUBLIC UTILITIES: 


Relocation—Federal payment liability— 
where lines of telephone company are lo- 
cated on unreserved and unappropriated 
public lands and relocation is required 
in road construction, there is no authority 
for including cost of such relocation in 
amount for reimbursement to State as a 
“necessary” cost under Federal Highway 
Act since grant of ‘‘easement”’ to company 
by Federal Govt. must be presumed to 
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Page 


have been made subject to paramount right 


of State or Federal Govt. to require un- 
compensated relocation of lines whenever 
necessary tn interest of public welfare or 





1026 


PUERTO RICO: 
Federal-aid—national defense education— 


INDEX DIGEST 


‘ 


Page | PURCHASES—Continued. 
Open-market—Continued. 


Page 


Puerto Rico is a “public authority” within 
purview of appropriation of June 27, 1940, 
“for payment to States, subdivisions 
thereof, or other public authorities,” for 
vocational education of defense workers_- 


Native employees’ salary rates—Selective 
Service System—it is within administra- 
tive discretion of Director of Selective 
Service to adopt native salary schedule, 
below schedule fixed by Classification 
Act, for native employees in clerical and 
stenographic positions in Selective Service 
System in Puerto Rico 


Supply contract labor, etc., stipulations 
applicability—Continued. 
exempted, and, therefore, is not within 
class of contracts generally exempted 
from requirements of latter act because 
of having been entered into without 
advertising cz 
Sec. 9, Walsh-Healey Act, providin 
that act shall not apply to purchases of 
such materials, supplies, ete., as may 
usually be bought in open market, has 
been construed to relate to open-mark- 
et purchases permitted by statute to 
be made without advertising for bids _- 


Project collections—revolving fund limita- 
tions—revolving fund set up under act, 
Feb. 11, 1936, from receipts from projects 


QUARTERS; 


Construction—availability of national de- 


in Puerto Rico may not be reimbursed, out 
of housing rental collections which are for 
covering into Treasury as Miscellaneous 
Receipts, for expenditures made from such 
fund in connection with repair and main- 
tenance of project houses which were con- 
structed with public funds other than 
special fund authorized by said act 


PURCHASES: 


Appropriation availability. See Appropri- 

ations, availability. 

Labor-saving devices. See Devices, labor- 

saving. 

Open-market: 

General v. specific limitation provisions— 
while Federal Security Agency Appro- 
priation Act, 1941, includes appropriation 
for Civilian Conservation Corps, pro- 
vision in said act permitting purchases of 
$100 or less from any funds appropriated 
thereby without regard to sec. 3709, 
R. 8., does not repeal or otherwise affect 
provision in sec. 11, act, June 27, 1937, 
permitting purchases of $300 or less in 
connection with activities of Civilian 
Conservation Corps without regard to 


National defense contracts—effect of ad- 
ministrative election to advertise princi- 
ples which properly may be applied in 
contracting for national defense purposes 
without advertising for bids pursuant to 
authority in sec. 1 (a), act, July 2, 1940, 
likewise may be applied in awarding 
contracts under said section after adver- 
tising, and administrative election to 
advertise would not preclude negotiation 
of contract with other than lowest bidder 
or with non-bidder, on terms advertised, 


Supply contract labor, etc., stipulations 
applicability: 

Contract for supplies in excess of $10,000, 
made without advertising pursuant to 
authority conferred upon Sec. of War 
by act, July 2, 1940, is, by very terms 
of act, subject to labor requirements of 
Walsh-Healey Act unless otherwise 


2380 


fense funds—sec. 8 (b), National defense 
Act of June 28, 1940, does not authorize 
use of naval appropriations made for con- 
struction or procurement of vessels, air- 
craft, etc., to provide housing for personnel 
engaged in production of such national 
defense needs 


In kind: 


Hire of for aviation fleet personnel: 

Naval aviation officers at shore stations, 
although furnished quarters in kind 
or paid a rental allowance, are entitled 
to have quarters procured for them 
while in a “fleet employment status” 
and temporarily prevented from re- 
turning to their proper station 

Under Naval Appropriation Act, 1941, 
quarters may be procured for officer 
and enlisted naval aviation personnel, 
by contract if necessary, when away 
from their usual quarters on board 
ship in performance of appropriate 
aviation duties in ‘fleet employment 


Part of compensation. See Compensation, 
allowances, in kind. 

Pay deductions for value of—disposition— 
value of Govt. quarters furnished civilian 
field employees engaged in production of 
national defense needs need not be 
covered into Treasury as miscellaneous 
receipts but should be considered part of 
their compensation and their cash com- 
pensation payment reduced accordingly, 
but rental received from others so 
quartered should be so covered into 


Quarters allowance: 


Dependents: 

Concurrent allowance for self during 
travel status—Navy enlisted man in 
travel status and paid quarters allow- 
ance as substitute for actual traveling 
expenses, under Table II, Article 
D-10103, Bureau of Navigation Man- 
ual, is entitled to money allowance for 
quarters for dependents for whom no 
public quarters are provided or avail- 
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QUARTERS— Continued. Page | QUARTERS—Continued. 


Quarters allowance—Continued. 
Dependents—Continued. 
Concurrent allowance for self in non- 
travel status: 

E. O. 8688, Feb. 19, 1941, promulgated 
pursuant to act of Oct. 17, 1940, pre- 
cludes payment to enlisted man of 
money allowance for quarters for his 
dependents while he is receiving 
money allowance for quarters not 
furnished in kind for his personal 
use while in non-travel status______- 

Navy enlisted men are not entitled to 
money allowance for quarters for 
dependents under act, Oct. 17, 1940, 
while in receipt of money allowance 
for quarters for themselves under 
sec. 1k, act of June 10, 1922, during a 
period of temporory duty away from 
ship or station for 72 hours or less in 
a non-travel status ‘ 

Concurrent receipt of quarters for self 
on patrol duty—Navy enlisted men 
are entitled to money allowance for 
quarters for dependents under act, 

Oct. 17, 1940, while on shore patrol duty 

and furnished quarters procured for 

them from public funds by the person 
in charge of the patrol 

Evidence and procedure for payments— 
procedure for establishing right of 

Navy enlisted men to quarters allow- 

ance for dependents, under the act of 

Oct. 17, 1940, and E. O. No, 8688, 

Feb. 19, 1941, and for submitting 

evidence in support of payments of 

such allowance, approved 

General evacuation from Asiatic station 

—enlisted men of first three grades of 

Navy and Marine Corps occupying 

Govt. quarters on Asiatic station, 

whose dependents were evacuated 

upon direction of Sec. of Navy issued 

Sept. 30, 1940, are entitled, other con- 

ditions being met, to money allowance 

for quarters for dependents provided 
by act of Oct. 17, 1940, from date that 
dependents were required to vacate 
quarters from and subsequent to Oct. 

17, 1940, if existing assignments should 

be discontinued as of date of vacation 


General prohibition against accompani- 
ment to Asiatic station—enlisted men 
of first three grades of Navy and Ma- 
rine Corps ordered to shore duty on 
Asiatic station, whose dependents are 
prohibited from accompanying them to 
stations pursuant to directions of Sec. 
of Navy of Sept. 30, 1940, are entitled, 
other conditions being met, to money 
allowance for quarters for dependents 
provided by act of Oct. 17, 1940, even 
though public quarters would be avail- 
able for dependents, such allowance to 
be payable from date of arrival at 


Quarters allowance—Continued. 
Dependents—Continued. 


assigned station, if subsequent to Oct. 
16, 1940, and if public quarters were not 
in fact occupied by dependents subse- 
quent to that date 


Navy and Marine Corps assimilation 


rights generally under act, Oct. 17, 
1940: 

Enlisted men of Navy and Marine 
Corps and of reserve and retired 
components thereof on active duty, 
of first three pay grades, who are not 
entitled to money allowance for quar- 
ters in non-travel status under sec. 11, 
act, June 10, 1922, are entitled to 
money allowance for quarters for de- 
pendents as provided by act of Oct. 
17, 1940, and E. O. 8688, Feb. 19, 1941, 
for periods during which public 
quarters are not provided and avail- 
able for their dependents 

Money allowances for quarters author- 
ized by law, referred to in act of Oct. 
17, 1940, applicable to enlisted men of 
first, second and third grades of 
Army are “allowances’’ within the 
contemplation of assimilating pro- 
visions of sec. 12 (a), act of Sept. 16, 
1940, and enlisted men of Navy of 
corresponding grades are, according- 
ly, entitled to benefits of former act. 


Navy Insular Force rights generally un- 


der act, Oct. 17, 1940—members of 
Insular Force of Navy, otherwise 
meeting conditions of act of October 
17, 1940, relating to money allowance 
for quarters for dependents of enlisted 
men, are entitled to the benefits pro- 
vided for Philippine Scouts under 
section 2(b) of Executive Order No. 
8688, Feb. 19, 1941, promulgated pur- 


Stewards’, cooks’, and musicians’ rights 


generally under act, Oct. 17, 1940: 
Navy enlisted men rated as officers’ 
stewards and cooks, first class, of- 
ficers’ stewards and cooks, second 
class, and musicians, first class, 
are not entitled to an allowance 
for quarters for dependents as pro- 
vided for Army enlisted men of the 
first, second and third grades by the 
act of October 17, 1940.___.......-- 
Officers’ stewards and cooks, first and 
second class, ships cooks, first and 
second class, and musicians, first 
class, of the Navy, classified in sec- 
ond or third grades by Sec. of Navy, 
are entitled, under assimilating pro- 
visions of sec. 12(a), act, Sept. 16, 
1940, to money allowance for quar- 
ters for dependents provided by act, 
Oct. 17, 1940, for Army enlisted men 
of similar grades. 20 Comp. Gen. 
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QUARTERS—Continued. 
Quarters allowance—Continued. 
Dependents—Continued. 

Training duty—enlisted men of Naval 
Reserve of first three pay grades on 
training duty are entitled to money 
allowance for quarters for dependents 
under same conditions as enlisted men 


‘ 


modations on change of station— 
accommodations of dependents fur- 
nished by reason of change of station of 
enlisted men are incident to furnishing 
of transportation and are not to be con- 
sidered equivalent of public quarters 
so as to deprive enlisted men of money 
allowance for quarters for dependents 
during necessary travel of their 


While in nonpay status—money value of 
allowances is not payable to enlisted 
men of military or naval service in a 
nonpay status while absent over leave 
or absent without leave but during 
periods of absence due to misconduct 
for causes described in act of May 17, 
1926, determined to have been incurred 
under circumstances which forfeit pay, 
only, payment of quarters allowance 
for dependents under act of Oct. 17, 
1940, would be authorized 

Rental allowance: 

Active duty periods of less than six months 
—where member cf Officers’ Reserve 
Corps is on active duty with Army—as 
distinguished from training for short 
periods—station where he is assigned for 
performance of duties is permanent sta- 
tion, and, hence, if he is assigned public 
quarters at such station and is without 
dependents, he is not entitled to rental 
allowance, even though his active duty 
is limited by his orders to less than six 


Dependents: 

General evacuation from Asiatic sta- 
tion—Navy and Marine Corps officers 
occupying Govt. quarters on Asiatic 
station, whose dependents were 
evacuated upon direction of Sec. of 
Navy issued Sept. 30, 1940, are en- 
titled to rental allowance for depend- 
ents from date subsequent to Sept. 30, 
1940, that dependents were required to 
vacate quarters, if existing assignments 
should be discontinued as of date of 


General prohibition against accompani- 
ment to Asiatic station—officers of 
Navy and Marine Corps occupying 
Govt. quarters on Asiatic station, 
whose dependents are prohibited from 
accompanying them to stations pur- 
suant to directions of Sec. of Navy 
of Sept. 30, 1940, are entitled to rental 
allowance for dependents from date of 
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Rental allowance—Continued. 
Dependents—Continued. 
arrival and reporting for duty at sta- 
tion if dependents have not in fact 
occupied public quarters subsequent 


Proof of dependency—officer claiming 
increased rental and subsistence al- 
lowances, under secs. 5 and 6 of Joint 
Service Pay Act of June 10, 1922, on 
account of dependent mother is re- 
quired to prove mother’s dependency, 
and fact that she is widow and residing 
with officer is not, of itself, sufficient 
to establish she is in fact dependent on 
officer for chiefsupport. Procedure for 
establishing dependency, generally, 


RAILROADS: 
Transportation matters. See Tvransporta- 


tion. 


RATIONS: 
See, also, related headings: Subsistence; 


Subsistence Allowance. 
Commutation—midshipmen—Naval Re- 
serve—commutation rate for Naval Re- 
serve midshipman on active duty is same 
as that for midshipmen in Naval Academy. 


522 | REAL ESTATE: 


Acquisition—options—project abandonment 
—payment for services performed—pay- 
ment of fees for securing of options on real 
estate to be acquired by Govt. may not be 
made, either for options accepted or not 
accepted, under contract which contains 
provision requiring as part of consideration 
for such payment performance of other 
services which contractor was not called 
upon to perform because of abandonment 
CE Gi bows cuss ceckcsscctess os 


432 | REALLOCATIONS: 
See Classification, reallocation. 
REAPPOINTMENTS: 


See Appointments, reappointments. 


RECONSTRUCTION FINANCE CORPO- 


RATION: 


Property—leases to other Govt. agencies— 
where real property under control of Re- 
construction Finance Corp. has not been 
declared in excess of its needs, and so, is not 
subject to assignment to another Federal 
agency under act, Aug. 27, 1935, rental 
payments for such property may properly 
be made to Corporation by Post Office 
Department, general rule prohibiting pay- 
ment of rent by one Govt. agency for prop- 
erty under control of another not being 
applicable to Corporation in view of broad 
powers, functions, and purpose for which 
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REGULATIONS: Page | RESIGNATIONS: 


Permanency—those authorized by annual See Officers and Employees, resignation. 
appropriations—annual appropriations RETIREMENT: 

generally do not constitute permanent Civilian: 

legislation and any specific authority 


therein—unless in terms making it perma- 
nent—is applicable only to fiscal year cov- 
ered by appropriation, and any regulations 
carrying out such specific authority like- 
wise are effective only so long as such 
authority is repeated in annual appropria- 
tions involved and only so far as regula- 
tions cover matters within limits of specific 
authority 

Retroactive application—effect on previous- 
ly vested rights—while regulations regard- 
ing transportation of household effects of 
employees, issued by President on Nov. 7, 
1940, pursuant to act of Oct. 10, 1940, areby 
their terms made effective as of date of act, 
they did not deprive employees of vested 
rights, so that, Agriculture Dept. em- 
ployees whose transfer authorizations were 
issued before Nov. 7, 1940, are entitled to 
any greater allowances authorized under 
Agriculture Dept. regulations then in effect 
provided procurement orders for trans- 
portation also were issued before such date. 


REINSTATEMENTS: 


See Appointments, reappointments; Compen- 
sation, reemployment; Officers and Em- 
ployees, reinstatements. 


RENT: 
Leases. See Leases. 
RENTAL ALLOWANCE: 
See Quarters, rental allowance. 


REPAIRS AND IMPROVEMENTS: 


Private property: 

Leases. See Leases, repairs and improve- 
ments. 

Loaned equipment—where equipment is 
loaned to Govt. for use in connection 
with particular Govt. work, appropria- 
tion for work is available for repairs to 
such equipment to extent necessary for 
continued use of equipment on work, but 
such appropriation is not available for 
repairs to return equipment in good con- 
dition after use has terminated - - 

Public structures on leased land—while 
appropriated funds may not ordinarily 
be used for improving private property, 
funds allotted to Federal Communica- 
tions Commission from “Emergency 
Fund for the President” in Military 
Appro. Act, 1941, may be used for erec- 
tion of temporary structures and radio 
monitoring facilities on leased premises 
in Alaska, provided specific provision be 
inserted in lease retaining title thereto 
in U. 8. with privilege of removal 

Vehicles. See Vehicles, repairs and main- 
tenance. 


Annuities: 

Continuance—reemployment—statutory 
provisions prohibiting payment of re- 
tirement annuity under civil service 
retirement law after reemployment of 
annuitant do not require suspension of 
annuity by reason of reemployment as 
“work-relief project worker” or “Ci- 
vilian Conservation Corps enrollee’’.. 

Effective date of claim approval—date 
employee retires is date of final ap- 
proval or adjudication of annuity 
claim—not issuance or payment of 
first annuity check which follows 
merely as routine ministerial process 
after final adjudication of claim 

Election to change form after retire- 
ment—Civil Service Retirement Act, 
as amended, grants to employee only 
one election between different forms of 
retirement annuity and does not au- 
thorize former employee to cancel elec- 
tion on which claim for annuity was 
finally adjudicated and make different 
election after such adjudication, not- 
withstanding no annuity checks had 


Deductions—compensation reduction for 
fees paid for jury service—retirement 
deductions should be based on regular 
basic statutory salary of an employee 
without regard to any amount withheld 
or deducted from his salary during 
period he is in receipt of per diem com- 
pensation or fees for jury service in State 


Eligibility—continuance on transfer to 
positions outside Retirement Act—dis- 
cussion of proposition that retirement 
benefits are preserved to all employees of 
Federal Govt. serving in positions not 
within purview of Civil Retirement Act, 
if such service is continuous with prior 
service in positions within purview of 


Employees’ retirement status—jurisdic- 
tion—determination by Civil Service 
Commission that former legislative em- 
ployee retained retirement status after 
election to Congress of U. 8., without 
break in service, would not be questioned 
by G. A. O. in disposition of any matter 
in which such determination may be 
SN ic ck teavebtidctmenatdnte « 

Legislative and court employees—eligibil- 
ity—after election to Congress—deter- 
mination by Civil Service Commission 
that former legislative employee retained 
retirement status after election to Con- 
gress of U. 8., without break in service, 
would not be questioned by G. A. O. in 
disposition of any matter in which such 
determination may be involved 
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RETIREMENT—Continued. 
Civilian—Continued. 

Reemployment-annuity continuance. See 
Retirement, civilian, annuities, contin- 
uwance. 

Transfers of employees—eligibility status. 
See Retirement, civilian, eligibility. 

Military, naval, etc.: 

Effective date—National Guard officer in 
active service of United States—while 
secs. 58 and 77 of National Defense Act, 
as amended, and National Guard regu- 
lations, applicable to National Guards- 
men until relieved from duty in the 
National Guard of their respective States 
by order into active military service of 
the United States, contemplate auto- 
matic separation and discharge of of- 
ficers upon reaching age of 64 years, 
National Guard officers in active mili- 
tary service of the United States under 
sec. 111 of said act who reach that age 
are entitled by virtue of their office to 


Page | SALES—Continued. 
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result in purchaser sustaining loss on 
NIE <cndtntviehwiah te ehonnih ith eeoados ; 


SATURDAYS: 
See Sundays and Holidays. 


SEAMEN: 
American—transportation—previous service 


on foreign vessel—American seaman did 
not lose status as such nor right to relief 
under sec. 4577, R. S., and applicable con- 
sular regulations, merely because last serv- 
ice as seaman was on foreign vessel which 
he left at London to visit relatives in con- 
tinental Europe for several months, where 
it appears that he has never intended to 
abandon status as American seaman, and if 
consular officers determine he is destitute, 
he may be furnished relief and transporta- 
tion to U. 8. as destitute American seaman 
even though land transportation be in- 
volved 


Page 
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SELECTIVE SERVICE SYSTEM: 
Examining physicians—laboratory and 


their statutory pay and allowances until 
properly relieved from such service..... 815 


Reemployment—com pensation restric- 
tions. See Compensation, double, retired 
personnel. 

Pay. See Pay, retired. 


ROADS: 


Construction—relocating telephone, etc., 
lines—inclusion of cost in Federal-aid 
grant—where lines of telephone company 
are located on unreserved and unappro- 
priated public lands and relocation is re- 
quired in road construction, there is no 
authority for including cost of such reloca- 
tion in amount for reimbursement to 
State as a ‘“‘necessary”’ cost under Federal 
Highway Act since grant of “‘easement”’ 
to company by Federal Govt. must be 
presumed to have been made subject to 
paramount right of State or Federal Govt. 
to require uncompensated relocation of 
lines whenever necessary in interest of 


X-ray services—payment for laboratory ex- 
aminations and X-rays in connection with 
administration of Selective Service System 
at scheduled rates based upon estimated 
costs may be made to examining physi- 
cians whose services as such are required 
by Selective Service Regulations to be 
rendered without compensation - - -- _- 


Registrants—status change date—under 


Selective Training and Service Act of 1940, 
status of selected registrant is not changed 
from civilian to military until date of in- 
duction, which is date he is accepted by 
land or naval forces 


State directors—salary rate—salary rates of 


State Directors of Selective Service, ap- 
pointed in accordance with Selective 
Training and Service Act, 1940, are not re- 
quired to be fixed in accordance with 
Classification Act of 1923, as amended _ - 


379 | SERVICES BETWEEN DEPARTMENTS 
AND ESTABLISHMENTS: 


See Appropriations, transfers, between depts. 


public welfare or convenience.__.___-.---- 
ST. ELIZABETHS HOSPITAL: 


Inmates—funds—transfer to Veterans’ Ad- 
ministration Facility—where incompetent 
veteran is transferred from St. Elizabeths 
Hospital to Veterans’ Administration 
Facility, not only pension funds, but funds 
derived from private sources to his credit 
at Hospital may be transferred to Man- 
ager of Facility as “Trustee” for veteran, 
provided consent of duly appointed 
guardian, if any, is obtained 


SALES: 


Price adjustment—administrative price- 
fixing orders—successful bidder may not 
be relieved of obligation to purchase mis- 
cellaneous scrap metals offered for sale by 
Govt. because price-fixing orders for such 
metals were issued by Govt. agency sub- 
sequent to opening of bids which might 


and establishments. 


SET-OFF: 
Contract payment assignments: 


Assignor’s Government-loan indebted- 
ness—where there has been valid assign- 
ment of amounts to become payable un- 
der War or Navy Dept. land purchase or 
lease contracts, pursuant to Assignment 
of Claims Act of 1940, either before 
making of loan by Farm Sec. Adm. to 
assignor, or before maturity of loan, 
right to recover amount of loan by set-off 
would not be available to said Adminis- 
tration as against assignee 

Assignor’s tax liability—assignor’s tax 
liability is an “indebtedness” such as, 
under Assignment of Claims Act of 1940, 
may be exempted in War and Navy 
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SET-OFF—Continued. Page | STATES: 
Contract payment assignments—Continued. Federal aid: 


Department contracts from set-off 
against payments due assignees under 
CT CRINNias io Settid sia ncctioncsnd’s : 
Civilian Conservation Corps statutory 
exemption applicability—it is within 
discretion of War Dept. to incorporate 
into any contract which War Dept. is 
authorized to make on behalf of U. 8. 
provision, authorized by Assignment of 
Claims Act of 1940, whereby payments 
to assignee under such contract are ex- 
empted from set-off or reduction, so that 
contract entered into by War Dept. for 
supplies or services for Civilian Con- 
servation Corps may contain such pro- 


Stale claims—cotton production penalties— 
where amount was erroneously collected as 
penalty for marketing cotton in excess of 
1938 quota of particular producer but two 
year period prescribed by sec. 372(c), 
Agricultural Adjustment Act, as amended, 
for claiming refund has expired, there is no 
authority to credit such erroneous collec- 
tion against producer’s debt on account of 
penalty for marketing excess cotton in 1940 
since allowance of credit for 1938 penalty 
would be tantamount to making a refund 
without authority of law 


SICK LEAVE: 


See Leaves of Absence, sick. 


SMITHSONIAN INSTITUTION: 


States... .<sssess 


SOCIAL SECURITY: 


Federal aid—interest on grants—effect of 
diversion by States to special funds— 
Federal Government’s right to income on 
funds granted to State of Indiana under 
Parts 1, 2, and 3, Title V of Social Security 
Act, paid by depositories to State— 
whether by way of “interest” or “‘assess- 
ment”—is not defeated by diversion of 
such income by State authorities to either 
sinking fund or insurance fund established 
by State statutes for protection of State 
funds in various depositories 


STATE DEPARTMENT: 


Secretary—delegation of authority—limita- 
tions—Secretary of State’s statutory au- 
thority to “prescribe duties for Assistant 
Secretaries * * * as well as for all the 
other employees in the department” (5 
U. 8. Code 154) does not include power to 
delegate to subordinate officers, other than 
Assistant Secretaries of State, authority to 
perform any duty or function which rests 
in discretion of Secretary as head of De- 


Educational purposes: 

Appropriation availability beyond fiscal 

year: 
Federal funds granted and paid to 
States or other agencies prior to June 
30, 1941, under 1941 fiseal year ap- 
propriation for education and train- 
ing of defense workers pursuant to 
plans approved as provided in said 
appropriation are available for ex- 
penditures in connection with courses 
beginning in fiscal year 1941 and 
administratively determined to be 
part of this fiscal year’s program 
even though such courses are not 
completed until shortly after end of 


Under 1941 fiscal year appropriation 
for education and training of defense 
workers, there may be certified to 
States or other agencies subsequent 
to June 30, 1941, such funds as may 
be required to cover cost of courses 
begun, but not completed, prior to 
that date, if such costs are strictly 
within contemplation of plan orig- 
inally approved by Commissioner 
of Education as provided in said 
appropriation, such approval and 
making of commitments in accord- 
ance therewith by State or other 
agency constituting an obligation of 
appropriation 

Where plans for expenditure by States, 
etc., of funds provided by fiscal year 
1941 appropriation for education and 
training of defense workers have been 
approved by Commissioner of Edu- 
cation and commitments thereunder 
made, funds in addition to those al- 
ready expended may be certified 
subsequent to June 30, 1941, in 
amounts sufficient to cover costs in- 
eurred in connection with courses 
completed on or before that date if 
such costs are clearly authorized 
by approved plans________- oat 

Dist. of Col. Board of Education as 
“publicauthorities”—Board of Educa- 
tion of Dist. of Columbia and other 
boards of education functioning on 
substantially same basis are ‘public 
authorities” within purview of ap- 
propriation of June 27, 1940, “‘for pay- 
ment to States, subdivisions thereof, or 
other public authorities’, for voca- 
tional education of defense workers. -_- 
Eligibility of District of Columbia, 

Hawaii, ete.—District of Columbia, 

Hawaii, Alaska, and Puerto Rico are 

“public authorities” within purview 











STATES—Continued. 
Federal aid—Continued. 
Educational purposes—Continued. 
of appropriation of June 27, 1940, ‘‘for 
payment to States, subdivisions there- 
of, or other public authorities”, for 
vocational education of defense work- 
iain decree viel <dabeaid addin abin~< 
Employment of Federal personnel— 
Dual compensation statutes do not 
prohibit Federal personnel from ac- 
cepting employment with State in- 
stitution as instructors of courses under 
National Defense Program for which 
State receives Federal grant, provided 
no condition of grant prohibits such 

































































Payment procedure as to District of 
Columbia—Federal payments under 
appropriation in act of June 27, 1940, 
for vocational education of defense 
workers, may be made to commission- 
ers who have supervisory jurisdiction 
over expenditures of Board of Educa- 
tion but law does not require that 
such payments be made to commis- 
sioners rather than to Board 

Roads. See Roads. 
Social security. See Social Security, Fed- 
eral aid. 
Inspection charges: 
Government liability: 

Charge by State, or political subdivision 
thereof, for services rendered is to be 
distinguished, for Federal payment 
purposes, from tax designed primarily 











































































































Fee charged by State law for inspection 
of livestock is not tax, and while State 
may not require compliance by Fed- 
eral Govt. with such law, where such 
inspection is requisite to administra- 
tion of Federal laws relating to In- 
dians, payment of inspection fee may 
be made from appro. “Support of 
Indians and Administration of Indian 
Property” or from moneys in trust 
fund “Indian Moneys, Proceeds of 
Labor, Agencies, Schools, etc.”’ . ..- . .- 

Meaning of term when used in Federal stat- 
utes—term “States” as used in Federal 
statutes does not necessarily include Dist. 
of Columbia and the territories unless the 
term be expressly defined as including 
them, or unless such inclusion be required 
















































































of funds to U. 8.—applicability of Federal 
laws, etc.—contracts involving use of 
“trust” funds transferred from State rural 
rehabilitation corporations to U. 8. should 
be executed and performed in conformity 
with laws and procedures applicable to 
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Page | STATUTES OF LIMITATIONS: 


Claims against United States: 

Public land rental, etc., refunds: 
Applicability to amending act—two- 
year period of limitation in act of Dec. 
11, 1919, for filing claims for refunds of 
moneys paid to U. 8. under public land 
laws is applicable to refunds of “pay- 
ments in excess of lawful requirements 
made * * * under any statute 
relating to the sale, entry, lease or other 
disposition of the publiclands” author- 
ized by act of June 27, 1930, amending 
When commencing to run—where there 
is neither rejection of application, 
entry or proof, nor patent issuance, 
two-year period of limitation in act of 
Dee. 11, 1919, as amended by act, June 
27, 1930, for filing claims for refunds of 
moneys paid to U. 8. in connection 
with disposition of public lands, begins 
to run from date excess amount is paid, 
or from happening of event or contin- 
gency which caused originally proper 
Payment to become in excess of that 
Generally—when commencing to run—gen- 
eral rule of construction of statute of limita- 
tion is that it begins to run from time right 
of action accrues; and that when such right 
depends upon happening of event or con- 
tingency, statute does not begin to run 
until happening of such event or contin- 


74g | STATUTORY CONSTRUCTION: 


748 


55 


See, also, Words and Phrases for construction 
of particular language. 
Appropriations: 

Availability limitations—specific appro- 
priation under Public Buildings Admin- 
istration, act, Oct. 9, 1940, for new wing 
for Navy Dept. Building in Washington 
is exclusively available for such structure 
and may not be supplemented from reg- 
ular Navy appropriation in order to 
build more expensive wing, even though 
there is statutory authority for providing 
essential facilities for building or equip- 
ping vessels and for increasing limit of 
cost of vessels and other naval projects 
of construction as much as may be 
necessary to expedite national defense, 


Retroactive effect—ordinarily, statutes 
making supplemental or deficiency ap- 
propriations for a particular fiscal year 
are available to extent and for same 
period as original appropriation, but 
where supplemental act contains new 
legislation, whether permanent or tem- 
porary, and provides funds for its admin- 
istration, the operation of such new 
legislation may not begin prior to date of 








Page 


734 


734 


734 


2 


- 


=~ ay aS SS SS ae 


= a= Tr lUlCU OS 


INDEX DIGEST 


STATUTORY CONSTRUCTION—Con. 

Appropriations—Continued. 

act in which such new provision appears 

in absence of clear intention to contrary - 

Consistencywith policy of the law—a statute 

should not be so construed as to sanction 

an evasion of the whole policy of the law 

unless natural meaning of words of the act 


Effective date: 

Change from long existing practice— 
decision of Mar. 21, 1938, 17 Comp. Gen. 
759, holding that under act of Mar. 2, 
1907, retired pay of an enlisted man is 
required to be computed on his active 
duty pay in grade held when application 
for retirement is made, effected a change, 
by construction of said act, from long 
existing practice under statute, and hence 
said decision, except as to case therein 
considered, may be regarded as applica- 
ble only to retirements thereafter made _- 

Statutes generally apply only to future 
unless otherwise expressly stated or 
unless it appears by necessary implica- 
tion from nature and words of the statute 
that a retrospective effect is intended__- 

Effect of amendatory act on existing regula- 
tions—since act of Oct. 10, 1940, provides 
that expenditures for transportation of 
household effects may be allowed when 
specifically authorized “‘under such rules 
and regulations as may be prescribed by 
the President,” it is not self-executing, and 
it is not believed that Congress intended 
to suspend operation of other statutes and 
regulations then in force concerning trans- 
portation of household effects 

“Ejusdem generis’—under doctrine of 
ejusdem generis, unless there is a clear 
manifestation to contrary, general words 
not specific or limited but following par- 
ticular descriptive words are to be con- 
strued as applicable to cases or matters 
of like kind with those described by 


Exception to general inhibition—the 
exception from statutory prohibition 
against Government contracts, ete., with 
Members of Congress which permits ‘‘pur- 
chase or sale of bills of exchange or other 
property”’ by such members “where the 
same are ready for delivery and payment 
therefor is made, at the time of making or 
entering into the contract or agreement,” 
contemplates purchase or sale of property 
of a character similar to bills of exchange 
and hence does not extend to purchase or 
sale of land or interests therein _________.. 

Literal meaning broader than intended— 
operation of a statute is to be restrained 
within narrower limits than its words im- 
port where it is evident that literal meaning 
of its language would extend to cases which 
legislature never designed to embrace in it - 

Permanency—annual appropriation pro- 
visions—annual appropriations generally 
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do not constitute permanent legislation 
and any specific authority therein—unless 
769 in terms making it permanent—is applica- 

ble only to fiscal year covered by appropri- 
ation, and any regulations carrying out 
such specific authority likewise are effective 
only so long as such authority is repeated 
in annual appropriations involved and 
only so far as regulations cover matters 
within limits of specific authority 

Specific . general provisions—contracts for 
services of scientists and technicists may 
not be modified by Set. of Navy so that 
aggregate amount paid, including over- 
time, would exceed $25 per diem, maxi- 
mum set for such work in act, June 11, 
1940, since neither general authority in 
act, June 28, 1940, to modify existing con- 
tracts in interests of national defense nor 
general policy of Congress as to overtime 
may be considered sufficient to overcome 
express statutory limitation on such 
compensation rates 

Use of legislative history, title, ete.—where 
necessary to ascertainment of legislative 

769 intent, reference to legislative history of 

enactment, and to mode by which intro- 
duced, is justified 

Words—effect—a statute is to be so con- 
strued that, if possible, no clause, sentence, 
nor word shall be superfluous, void or 


STOCK CERTIFICATES: 
See Corporations, stock. 
STORAGE: 
Damages. See Property. 
SUBSISTENCE: 


See, also, related headings: Traveling Fxr- 
penses; Etc. 

Actual expenses: 
Commutation: 

Seope of “Subsistence Expense Act’’ 
authority—provision of Subsistence 
Expense Act of 1926 authorizing com- 
mutation of actual subsistence ex- 
penses has application only to “civil- 
ian officers and employees” of Govt. 

Statutory authorization necessity—com- 
mutation of actual subsistence cx- 
penses while traveling is never 
allowable except when-~ authorize! 


Air travel: 

Officer personnel in aviation fleet move- 
ments—naval aviation officers not 
entitled to subsistence at Govt. expense 
when away from their ship or station 
moving in performance of their appropri- 
ate duties in ‘fleet employment status” 
as distinguished from travel status 

Procurement by Government contract— 
enlisted men in aviation fleet move- 
ments—where Navy enlisted aviation 
personnel are in “fleet employment 
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SUBSISTENCE—Continued. 


‘ 


Air travel—Continued. 
status’’ and it is not possible to furnish 
them subsistence otherwise than by 
contract, subsistence may be so procured, 
but cost should not exceed limit fixed 
under sec. 11, Joint Pay Act of June 


In kind: 

Enlisted men of Navy in general—it is 
duty of Navy Dept. to furnish subsist- 
ence for enlisted men___. : 

Officer personnel in aviation fleet move- 
ments—naval aviation officers not en- 
titled to subsistence at Govt. expense 
when away from their ship or station 
moving in performance of their appro- 
priate..duties in “fleet employment 
status’’ as distinguished from travel 
status. ___. yh ; 

Officer personnel of Navy in general— 
Navy officers not entitled to subsistence 
at Govt. expense except when traveling 
under proper orders ii 

Procurement by Government contract— 
enlisted men in aviation fleet move- 
ments—where Navy enlisted aviation 
personnel are in “fleet employment 
status” and it is not possible to furnish 
them subsistence otherwise than by con- 
tract, subsistence may be so procured, 
but cost should not exceed limit fixed 
under sec. 11, Joint Pay Act of June 10, 

Schools of instruction—under provisions of 
Naval Reserve Act ef 1938 and current 
naval appropriations, subsistence and 
lodging may be procured under legal and 
proper contract with university, for mid- 
shipmen of Naval Reserve on active or 
training duty with pay, receiving course 
of instruction at such institution, if rates 
do not exceed rates charged other 
students _. sethanleas 

Jdrors—Federal employees—sec. 2 of act, 
June 29, 1940, which prohibits receipt by 
Federal employee of ‘‘compensation’’ 
for jury service in Federal court, does not 
preclude allowing to employees serving as 
jurors mileage payments, and meals and 
lodging in kind authorized for jurors, in 
addition to their compensation as em- 
ployees of United States, but does pre- 
clude payment of per diem for each day’s 
attendance in court and for travel time 
prescribed by sec. 2 of act, Apr. 26, 1926 

Lodging—schools of instruction—under pro- 
visions of Naval Reserve Act of 1938 and 
current naval appropriations, subsistence 
and lodging may be procured under legal 
and proper contract with university, 
for midshipmen of Naval Reserve on active 
or training duty with pay, receiving course 
of_instruction at such institution, if rates 
do not exceed rates charged other students 
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Rations. 
Subsistence allowance. 


Per diems: 


Army officer on maneuvers—officer or- 
dered to scene of Army maneuvers for 
temporary duty involving making of 
observations is participating in ma- 
neuvers so far as travel allowance is con- 
cerned and may not be paid mileage for 
movements from place to place, while 
on such duty, required in performance of 
his assigned duties, nor per diem in lieu 
of subsistence except while traveling 
between regular post of duty and tem- 
porary post from which movements in 
observing maneuvers began and ended 

Delays due to private automobile repair— 
employee using privately-owned auto- 
mobile on official travel on mileage basis, 
is not entitled to per diem for period of 
interrupted travel occasioned by break- 
down and repair of automobile 

Instruction prior to reporting for duty— 
employee appointed to position involv- 
ing field duty who is required to remain 
at place of appointment for instruction 
may not be allowed per diem in lieu of 
subsistence for such period of instruction 

Schools of instruction—students of Aimer- 
ican republics—appropriations for co- 
operation with American republics 
contained in Dept. of State Appropria- 
tion Act, 1941, and Second Deficiency 
Appropriation Act, 1940, are available 
for cost of fellowships in public health 
awarded to students from American re- 
publics, including transportation, tui- 
tion, and per diem in lieu of subsistence 

See Rations. 

See Subsistence Al- 

lowance. 


Transfers—-Army officer returning from Or- 


ganized Reserve duty—Regular Army 
officer relieved from detail with Organized 
Reserves and ordered to travel to tem- 
porary duty place and thence to Army post 
for permanent duty was traveling on ‘‘duty 
in connection with the Organized Re- 
serves’’ while returning to Army post for 
permanent duty and, hence, is entitled to 
actual expenses of transportation and per 
diem in lieu of subsistence from place of 
Organized Reserve duty to point where he 
diverged from direct route to permanent- 
duty station and to mileage from such 
point to temporary-duty station and 
thence to permanent-duty station 


Travel status—Army officer on maneuvers— 


officer ordered to scene of Army maneuvers 
for temporary duty involving making of 
observations is participating in maneuvers 
so far as travel allowance is concerned and 
may not be paid mileage for movements 
from place to place, while on such duty, 
required in performance of his assigned 
duties, nor per diem in lieu of subsistence 
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SUBSISTENCE—Continued. 


except while traveling between regular 
post of duty and temporary post from 
which movements in observing maneuvers 
began and ended ____- . 


SUBSISTENCE ALLOWANCE: 


Dependents—proof of dependency—officer 
claiming increased rental and subsistence 
allowances, under secs. 5 and 6 of Joint 
Service Pay Act of June 10, 1922, on ac- 
count of dependent mother is required to 
prove mother’s dependency, anc fact that 
she is widow and residing with officer is 
not of itself sufficient to establish she is in 
fact dependent on officer for chief support. 
Procedure for establishing dependency 
generally, discussed sien ee heb ah hiin'e 


SUNDAYS AND HOLIDAYS: 


Compensation: 

Forty-hour week employees—holidays in- 
duded or not included in forty-hour 
week—per annum professional employee 
of Navy Dept. is entitled to overtime 
compensation under sec. 5 (a), act, 
June 28, 1940, for four hours’ work on 
Saturday in addition to four hours he is 
regularly required to work on that day 
as part of his forty-hour week, but is not 
entitled to both overtime compensa- 
tion and compensatory time under 
Saturday half-holiday act, Mar. 3, 
1931, for such overtime work Ribdecses 

Holiday closing of office by Executive 
order—field employees are entitled to 
compensation as stipulated in per diem, 
ete., employee holiday pay statute of 
June 29, 1938, for “any day on which the 
departments and establishments of the 
Government are closed by Executive 
order,”’ even though Executive order 
closing departments and establishments, 
and, with certain exceptions, excusing 
all employees, including field employees, 
does not expressly direct that field offices 
and agencies of such departments and 
establishments shall be ‘‘closed” that 


Indefinite-period per-diem employees— 
“Indefinite employees,” as defined in 
Leave Regulations, are not to be regarded 
as “‘regular employees’’ entitled to holi- 
day compensation under per diem, etc., 
employee holiday pay statute of June 29, 
1938, until they have served six months 
as such indefinite employees, but there- 
after so long as such status continues, 
they may be allowed holiday compensa- 
tion although they may not actually 
work and be in pay status on all work 
days in month preceding holiday 

Compensatory time—periods for which extra 

compensation was paid—-per annum pro- 

fessional employee of Navy Dept. is en- 
titled to overtime compensation under sec. 


147 


5 (a), act, June 28, 1940, for four hours’ work 
on Saturday in addition to four hours he is 
regularly required to work on that day as 
part of his forty-hour week, but is not en- 
titled to both overtime compensation and 
compensatory time under Saturday half- 
holiday act, Mar. 3, 1931, for such overtime 


Holidays: 


Compensation. See Sundays and Holi- 
days, compensation. 

Inclusion in forty-hour week—in comput- 
ing overtime compensation of forty-hour 
week employees of Navy Dept. under 
act of June 28, 1940, time absent on leave 
with pay, or holidays for which employee 
is entitled to pay without working 
during regular tour of duty, should be 
regarded as employment within meaning 
of proviso to act which authorizes pay- 
ment of compensation for employment 
in excess of forty hours in workweek 
computed at rate not less than one and 
one-half times regular rate 


Limitation period for performance of an act: 


In computing time for performance of act 
within a certain number of days— 
synonymous with “calendar days” 
where not otherwise provided—-inter- 
vening Sundays are to be counted, but 
when last day falls on Sunday, act is 
accomplished if done on the following 
CI capsmmmenninamecscephitvatitbade. 

Liquidated damage computations. See 
Contracts, damages, liguidated, Sundays, 
holidays, nonworkdays, etc. 


TAXES: 
Federal: 


Excise: 
Contract specification stipulations: 

Stipulation in Govt. specifications 
that “The prices herein do not in- 
clude any Federal taxes from which 
exemption is granted, or as to which 
a credit or refund is provided for 
under the provisions of Section 401 
of the Revenue Act of*1935,” is not 
only in conflict with stipulation in 
same specifications which provides 
that ‘‘Prices bid herein include any 
Federal tax heretofore imposed 
* * * ”, but is unauthorized in 
that it deprives bidder of statutory 
right under Revenue Act and de- 
cisions of this office either to exclude 
or include Federal taxes 

There is no objection to inclusion of 
provision in invitations for bids to 
iurnish bituminous coal that bidder 
certify bid price does not include 
excise tax of one cent per ton imposed 
by subsection (a), sec. 3, Bituminous 
Coal Act, 1937, and that tax exemp- 


tion certificates will be furnished.. 250 
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TAXES—Continued. 
Federal—Continued. 











Exemption certificates—contradictory bid 
provisions—where Govt. specifications 
contained contradictory and unauthor- 
ized provisions regarding Federal tax 
inelusion in bid price, no objection will 
be made by this office if it be determined 
administratively that contractor should 
be issued tax exemption certificate based 
on his affidavit, or other acceptable 
evidence, that Federal excise tax was 
excluded from bid price. Decisions 
holding that er post facto statements of 
contractor are not acceptable in tax 
exemption certificate issuance matters, 


Standard form stipulations in general— 
change by administrative officers— 
Federal tax provision in Govt. standard 
form contract may not be administra- 
tively changed or modified without 
previous authorization from Procure- 
ment Division of Treasury Department. 


Insular possessions of United States in 


general—applicability to United States— 
Insular possessions of U. 8. have no right, 
in absence of specific statutory authority 
therefor, to impose any tax upon U. 8. or 
means employed to execute its constitu- 
tional powers. For distinction between 
state and insular possession taxation, see 
Domenech v. National City Bank, 204 


* Municipal—water service. See Water 
State: 


Business privilege: 

Contract stipulations—advantages of 
inclusion in invitation to bid of pro- 
vision that bidder consents to reduc- 
tion in contract price in amount of 
State or local sales, occupational or 
use taxes included in price, if it is 
determined that such taxes are not 
legally applicable to sale, are vague, 
uncertain and difficult of evaluation. 
See 19 Comp. Gen. 1, concerning 
undesirability of somewhat similar 
provision in respect to California 

Evaluation of bids—bids submitted for 
delivery in Illinois on basis either of 
excluding of State Retailers’ Occupa- 
tion Tax or, while including tax, of 
expressing willingness to deduct 
amount thereof upon receipt of exemp- 
tion certificates, should be evaluated 
on basis of net price, but where bids 
are submitted on tax inclusive basis, 
with no deduction to be made under 
any circumstances or to be made only 
if tax is determined to be inapplicable, 


Inclusion in bid price—decision in 17 
Comp. Gen. 863, holding that as to 
Illinois Retailers’ Occupation Tax 


71 
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State—Continued. 


Business privilege—Continued. 

there was no objection to acceptance 

of bid for furnishing of supplies to 

Govt. in that State in which charge 

equal to tax had been included, 

See ccdsaeshiacasntpelietedelhns 

Indian property—rule that property of 
U. 8. and instrumentalities whereby it 
performs its proper governmental func- 
tions cannot be taxed by State extends 
to property of Indians under control of 
I a otthitemncintiniivaigsitlhneth sin 

Inspection charges: 

Government liability: 

Charge by State, or political sub- 
division thereof, for services rendered 
is to be distinguished, for Federal 
payment purposes, from tax designed 
primarily to raise revenue........ 

Fee charged by State law for inspection 
of livestock is not tax, and while 
State may not require compliance 
by Federal Govt. with such law, 
where such inspection is requisite 
to administration of Federal laws 
relating to Indians, payment of in- 
spection fee may be made from 
appro. “Support of Indians and 
Administration of Indian Property” 
or from moneys in trust fund, 
“Indian Moneys, Proceeds of Labor, 
Agencies, Schools, ete,’’.....- sabe 

Sales—Government purchases—advan- 
tages of inclusion in invitation to bid of 
provision that bidder consents to re- 
duction in contract price in amount of 
State or local sales, occupational or use 
taxes included in price, if it is deter- 
mined that such taxes are not legally 
applicable to sale, are vague, uncertain, 
and difficult of evaluation. See 19 comp. 
Gen. 1, concerning undesirability of 
somewhat similar provision in respect 
to California State tax................ 

Unemployment compensation insurance— 
inclusion in cost-plus contract pay- 
ments—amount paid by contractor, 
under appropriate contract conditions, 
to Virginia Unemployment Compensa- 
tion Commission as unemployment 
compensation insurance tax levied on 
its pay rolls for work performed under 
ocst-plus-a-fixed-fee contract is proper 
item for reimbursement by Govt., pro- 
vided expenditure be approved or rati- 
fied by contracting officer or representa- 
tive, in accordance with terms of con- 
tract 


Vessel entries and fees. See Vessels. 
Virgin Islands—applicability to vessels 


carrying Government-owned property— 
ship dues assessed by local ordinance of 
Virgin Islands of August 6, 1914, on basis of 
goods loaded or unloaded at ports of St. 
Thomas or St. John, Virgin Islands, are, 
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in effect, a tax upon goods, rather than a 
charge for services rendered, and may 
not be assessed against commercial vessvls 
on aecount of Government-owned cargoes 


Page | TRANSPORTATION—Continued. 
Bills—Continued. 
Payment procedure—Continued. 

leaves question as to nature and ex- 
tent of administrative examination of 
sueh bills prior to payment one for 
determination administratively 

General Accounting Office jurisdiction 
in general—sec. 322, Transportation 
Act of 1940, providing that payment 
for transportation for Govt. by com- 
mon carriers subject to Interstate 
Commerce Act, or Civil Aeronautics 
Act of 1938, shall be made prior to 
audit or settlement by G. A. O., leaves 
question as to nature and extent of 
administrative examination of such 
bills prior to payment one for de- 
termination administratively _____- 

Preaudit handling, etc.—upon submis- 
sion from, and request by, a depart- 
ment for G. A. O. preaudit examination 
of transportation bills of carriers which 
are not covered by provisions of sec. 
322 of Transportation Act of 1940, 
such bills may be preaudited by 
this office in accordance with pro- 
cedure existing prior to enactment of 


TELEGRAMS: 


Rates—‘Tourate”’ applicability—telegraph 
company may not charge more for trans- 
mitting Govt. messages than lowest avail- 
able rate which will fairly accomplish 
service requested, and where commercial 
tourate is available for particular message 
and that rate is less than Govt. day mes- 
sage rate, Govt. is entitled te lower rate 
even though message is not specifically 


TELEPHONES: 


Relocation of lines—Government removal 
rights. See Public Utilities, relocation. 


TIME: 


Compensatory. See Sundoys and Holidays, 
compensatory time. 


TRANSPORTATION: 


See, also, related headings: Mileage; Travel- 
ing Expenses; Etc. 
Baggage: 


Deceased persons. See Transportation, re- 


See, also, Transportation, household effects. 
Reserve officers on duty with Civilian 
Conservation Corps—Army Reserve 


officer ordered to active duty with 
Civilian Conservation Corps is not 
entitled to greater baggage allowance 
than that authorized in his orders under 
regulations prescribed by Secretary of 
War even though allowance so author- 
ized is less than that which could have 
been authorized under applicable ap- 


Bills: 

Overpayment recovery procedure—over- 
payments reported to administrative 
offices and disbursing officers in con- 
nection with post audit of transportation 
payments generally should be recovered 
administratively from amounts other- 
wise payable on subsequent vouchers, 
and only in eases where disbursing 
officer or administrative office concerned 
does not have, and is not likely to have, 
a subsequent voucher on which collec- 
tion may be effected should overpay- 
ment be reported to G. A. O. for collec- 
tion as claim by U. 8. against payee_- 

Payment procedure: 

Administrative examination jurisdic- 
tion in general—sec. 322, Transpor- 
tation Act of 1940, providing that 
payment for transportation for Govt. 
by common carriers subject to Inter- 
state Commerce Act, or Civil Aero- 
nautics Act of 1938, shall be made 
prior to audit orsettlement by G. A.O. 


mains. 


Dependents: 


Prior to permanent change of station travel 
completion—payment not authorized for 
transportation of dependents of Army 
warrant officer to intermediate point, in 
general direction of new station, to 
which officer traveled while on leave and 
at which point illness prevented his 
continuing to new station and necessi- 
tated removal to Govt. hospital, since 
applicable statute authorizes transpor- 
tation of dependents only on permanent 
change of station and travel to such sta- 


Reservists: 
Ordered to active duty: 

Naval officer is not entitled to trans- 
portation of dependents from home, 
which is not a permanent station, to 
first permanent duty station— 
whether reserve officer or retired 
officer—and rule is not affected by 
assignment of temporary duty in- 
tervening between departure from 
home and assignment to first perma- 


Provision in supplemental appropria- 
tion act for naval service of Mar. 17, 
1941, specifically providing for first 
time for transportation of depend- 
ents of Navy retired and reserve 
personnel when ordered to, and re- 
leased from, active duty, may not 
be given retroactive effect, and since 
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right to such transportation is de- 
termined by effective date of or- 
dered travel, the right accrues only 
when such orders are effective on or 
after date of the act 

Reimbursement for transportation of 
an Army Reserve officer’s depend- 
ents from his home to his first duty 
station under active duty orders, is 
not authorized 

Retired and reserve personnel of 
Marine Corps are not entitled, by 
assimilation, to transportation of 
dependents when ordered to, and 
released from, active duty, as pro- 
vided for dependents of Army per- 
sonnel under current Army appro- 
PO oo new encen- a 

Since Title II of “Fourth Supple- 
mental National Defense A ppropri- 
ation Act, 1941,” contains separate 
appropriations for Navy and Marine 
Corps, provision in appropriation 
for Navy under said Title relating 
to transportation of dependents of 
retired and reserve personnel when 
ordered to, and released from, active 
duty, is not applicable to retired or 
reserve personnel of Marine Corps 
in absence of specific provision mak- 
ing it applicable 

Where Army Reserve officer’s active 
duty orders assigned him to perma- 
nent station on stated effective date 
and provided he should proceed 
to another station on that date for 
temporary duty, and subsequent 
orders, issued while he was still at 
temporary station, assigned him to 
permanent duty there, his first duty 
station under call to active duty was 
permanent station fixed in second 
orders, and, hence, he is not entitled 
to reimbursement for transportation 
of dependents from home to such 
EAE ee Es es ee 


Release from active duty: 


Provision in supplemental appropria- 
tion act for naval service of Mar. 17, 
1941, specifically providing for first 
time for transportation of depend- 
ents of Navy retired and reserve per- 
sonnel, when ordered to, and re- 
leased from, active duty, may not 
be given retroactive effect, and since 
right to such transportation is de- 
termined by effective date of or- 
dered travel, the right accrues only 
when such orders are effective on or 
after date of the act 

Retired and reserve 
Marine Corps are not entitled, by 
assimilation, to transportation of 


dependents when ordered to, and 
released from, active duty, as pro- 
vided for dependents of Army per- 
sonnel under current Army appro- 
preions : St es... 25... 

Since Title IT of “Fourth Supple- 
mental National Defense Appro- 
priation Act, 1941,’’ contains sepa- 
rate appropriations for Navy and 
Marine Corps, provision in appro- 
priation for Navy under said Title 
relating to transportation of de- 
pendents of retired and reserve per- 
sonnel when ordered to, and re- 
jeased from, active duty, is not ap- 
plicable to retired or reserve person- 
nel of Marine Corps in absence of 
specific provision making it ap- 
plicable 


Retired personnel: 
Ordered to active duty: 


Naval officer is not entitled to trans- 
portation of dependents from home, 
which is not a permanent station, 
to first permanent duty station— 
whether reserve officer or retired 
officer—and rule is not affected by 
assignment of temporary duty in- 
tervening between departure from 
home and assignment to first perma- 
nent duty station_................-. 

Provision in supplemental appropria- 
tion act for naval service of Mar. 17, 
1941, specifically providing for first 
time for transportation of depend- 
ents of Navy retired and reserve per- 
sonnel when ordered to, and released 
from, active duty, may not be given 
retroactive effect, and since right to 
such transportation is determined 
by effective date of ordered travel, 
the right accrues only when such 
orders are effective on or after date 


Retired and reserve personnel of 
Marine Corps are not entitled, by 
assimilation, to transportation of 
dependents when ordered to, and 
released from, active duty, as pro- 
vided for dependents of Army per- 
sonnel under current Army appro- 
pria' 

Since Title II of “Fourth Supple- 
mental National Defense Appro- 
priation Act, 1941,’’ contains sepa- 
rate appropriations for Navy and 
Marine Corps, provision in appro- 
priation for Navy under said Title 
relating to transportation of de- 
pendents of retired and reserve 
personnel when ordered to, and re- 
leased from, active duty, is not ap- 
plicable to retired or reserve person- 
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nel of Marine Cerps in absence of 
specific provision making it ap- 


Release from active duty: 

Provision in supplemental appropria- 
tion act for naval service of Mar. 17, 
1941, specifically providing for first 
time for transportation of depend- 
ents of Navy retired and reserve 
personnel when ordered to, and re- 
leased from, active duty, may not 
be given retroactive effect, and 
since right to such transportation 
is determined by effective date of 
ordered travel, the right accrues 
only when such orders are effective 
on or after date of the act 

Retired and reserve personnel of Ma- 
rine Corps are not entitled, by as- 
similation, to transportation of de- 
pendents when ordered to, and re- 
leased from, active duty, as pro- 
vided for dependents of Army per- 
sonnel under current Army appro- 
priations - 

Since Title II of ‘Fourth Supple- 
mental National Defense Appro- 
priation Act, 1941,’”’ contains sepa- 
rate appropriations for Navy and 
Marine Corps, provision in appro- 
priation for Navy under said Title 
relating to transportation of de- 
pendents of retired and reserve per- 
sonnel when ordered to, and re- 
leased from, active duty, is not ap- 
plicable to retired or reserve per- 
sonnel of Marine Corps in absence 
of specific provision making it ap- 


Enlisted men—Navy—Reserve discharged 
at other than expiration of enlistment— 
enlisted man of Naval Reserve who is dis- 
charged other than at expiration of en- 
listment when on active duty in time of 
war or national emergency is entitled to 
nothing more than transportation and 
subsistence to place from which he en- 
tered on active duty and is not entitled 
to travel allowance at five cents per mile__ 

Fares. See Traveling Expenses, fares. 

Foreign travel purchase procedure—Army 
Regulations may be modified to permit is- 
suance of transportation requests for 
through journeys by War Dept. person- 
nel to foreign countries, including travel 
between foreign ports and return transpor- 
tation, if that method of securing trans- 
portation is administratively determined 
to be in best interests of Govt. 16 C. G. 
691, holding that transportation between 
foreign ports, etc., should be paid for in 
foreign currency when saving could be 
realized thereby, distinguished 
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Freight: 
Charges: 
Contracts. See Contracts, freight charges. 
Payment procedure. See Transporta- 
tion, bills, payment procedure. 
Government property, etc., in general—re- 
quirement as to use of most economical 
mode—although, under sec. 321(a), Part 
II, Title III, Transportation Act of 1940, 
advertising for bids for transportation 
services is not required “‘when the serv- 
ices required can be procured from any 
common carrier lawfully operating in the 
territory where such services are to be 
performed,” there is no authority for pro- 
curing such services from one carrier at a 
cost in excess of that for which equally 
satisfactory transportation could have 
been procured—without advertising— 
from another qualified carrier 
Hospitalization — civilian employees — ap- 
propriation availability— where Weather 

Bureau employees, assigned to weather 

observation stations on ships in mid-ocean, 

became ill and were hospitalized outside 

U. S., expenses of medical treatment may 

not be paid from Bureau’s appropriation, 

but if illnesses resulted directly from na- 
ture of employment, availability of Govt. 
funds for payment of such costs, including 
necessary transportation expenses, would 
be matter for U. 8. Employees’ Com- 
pensation Commission 

Household effects: 

See, also, related headings: Transportation, 
baggage. 

Effect of act, Oct. 10, 1940, in absence of 
specific statutory authority—transporta- 
tion of household effects of Navy civilian 
personnel at Govt. expense is not author- 
ized since there is no specific provision 
therefor in existing appropriation or 
other statutes, act of Oct. 10, 1940, being 
merely an authorization for issuance by 
President of uniform regulations for 
transportation of household effects when 
such expenses are “‘authorized by law 
to be paid from Government funds’”’_-.-. 

Effect of act, Oct. 10, 1940, on existing 
regulations—since act of Oct. 10, 1940, 
provides that expenditures for trans- 
portation of household effects may be 
allowed when specifically authorized 
“under such rules and regulations as may 
be prescribed by the President,’’ it is not 
self-executing, and it is not believed that 
Congress intended to suspend operation 
of other statutes and regulations then 
in force concerning transportation of 
household effects 

Effect of retroactive regulations on vested 
rights — while regulations regarding 
transportation of household effects of 
employees, issued by President on Nov. 
7, 1940, pursuant to act of Oct. 10, 1040, 
are by their terms made effective as of 
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TRANSPORTATION—Continued. 
Household effects—Continued. 







date of act, they did not deprive employ- 
ees of vested rights, so that, Agriculture 
Dept. employees whose transfer author- 
izations were issued before Nov. 7, 1940, 
are entitled to any greater allowances 
authorized under Agriculture Dept. 
regulations then in effect, provided pro- 
curement orders for transportation also 
Motor van and railroad freight cost com- 
parison: 
Packing, crating, ete., costs: . 

Even though, after inviting bids for 
packing, crating, etc., household 
effects of a civilian employee upon 
change of station, cost thereof, plus 
rail or water transportation cost, ex- 
ceeds motor freight cost, award 
should nevertheless be made for 
shipment by rail or water if by using 
lesser arbitrary $2.50 rate per 100 
Ibs. saving on cost of packing, crat- 
ing, etc., resulting from use of motor 
freight, fixed by sec. 5 of E. O. No. 
8588, as maximum savings allowance 
for cost comparison purposes, cost of 
rail or water shipment is then less 
than cost by motor freight.___.____- 

Maximum amount which may be 
allowed for packing, crating, etc., 
effects of civilian employee upon 
change of station, in determining 
whether it is more economical to 
ship by rail, water or motor freight, 
is $2.50 per 100 lbs., specified in sec. 
5, E. O. No. 8588, but where deter- 
mination is only as between rail and 
water said maximum allowance 
provision is not for application _____- 

Weight estimation—in computing com- 
parative costs, under sec. 5, E. 0. No. 

8588, to determine in advance of 

shipment most economical means— 

water, rail or motor freight—of trans- 

Porting effects of civilian employee 

upon change of station, costs of pack- 

ing, erating, etc., considered, where 
actual total weight is unknown until 
time of shipment, average of esti- 
mated weights submitted by bidders 

on packing, crating, etc., should be 
used rather than lowest or highest 
estimated weight, or using for each 
bidder estimated weight submitted 
Navy civilian employees prior to specific 
statutory authority—transportation of 
household effects of Navy civilian per- 
sonnel at Govt. expense is not author- 
ized since there is no specific provision 
therefor in existing appropriation or 
other statutes, act of Oct. 10, 1940, being 
merely an authorization for issuance by 
President of uniform regulations for 
transportation of household effects when 
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TRANSPORTATION—Continued. 
Household effects—Continued. 


such expenses are “authorized by law to 
be paid from Government funds”’_- 
“Official station”’ defined—definition “of 

“official station”’ in par. 3, Standardized 

Travel Regulations should be applied 

in determining Govt. employees’ rights 

with respect to transportation of house- 
hold effects incident to change of official 
station in absence of definition of “‘offi- 
cial station” in act of Oct. 10, 1940, or 
uniform regulations issued by President 
pursuant thereto (E. O. 8588 of Nov. 

Sa ina notea sheet araphaelinaaweny 

Packing, crating, or hauling—advertising 
requirements—exemption from advertis- 

ing for bids, granted by sec. 321 (a), 

Part II, Title III, Transportation Act 

of 1940, “in connection with the pro- 

curement of transportation services when 
the services required can be procured 
from any common carrier lawfully 
operating in the territory where such 
services are to be performed’’, does not 
extend to packing, crating, etc., incident 
to transportation of household effects of 
civilian employees upon change of sta- 

a ee een terete 

Shipments extending into subsequent 
fiscal year—appropriation chargeable— 
where need for transportation of house- 
hold effects of employees arose in fiscal 
year 1940 and purchase order or other 
valid agreement was executed during 
that fiscal year with motor-van trans- 
portation company providing for per- 
formance of necessary transportation 
service, appropriation for fiscal year 

1940 was properly obligated for service 

even though actual transportation of 

effects occurred in fiscal year 1941____..- 

Shipments from points other than last 

sstation: 

Under sec. 11 of E. O. 8588, of Nov. 7, 
1940, amount allowable for transporta- 
tion of an employee's household effects 
from a point other than his last official 
station is limited to cost from last 
station to new, and where cost of ship- 
ment from point other than last station 
exceeds that from last station to new, 
shipment should not be made on 
Govt. bill of lading, but employee 
should assume responsibility for ship- 
ment and file claim for amount pay- 
Gan occchusnedccesspn cone 

Under sec. 12 of E. O. 8588 of Nov. 7, 
1940, an employee whose household 
effects are authorized to be shipped 
at Govt. expense has a period of six 
months within which to begin ship- 
ment, and if his station is changed 
twice within six months and second 
change occurred before his effects 

were shipped from first station, effects 

may be shipped from first to third 
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Shipments from points other than last 
station—Continued. 
station at Govt. expense, even though 
cost of transportation is greater from 
first station than from intermediate 


some previous place of residence’’ other 
than last duty station, maximum 
amount allowable for transportation, 
under sec. 11, E. O. 8588, dated Nov. 
7, 1940, is cost of shipment by most 
economical route from last official 
station to new, based on lowest pub- 
lished tariff rate or available contract 
tate, plus actual cost of packing and 
crating, but not to exceed actual cost 
of shipment from previous place of 
residence to new station 
Shipments to or originating beyond limits 
of official station—where transportation 
of household effects of an employee at 
Govt. expense upon change of official 
station involves drayage or transporta- 
tion from or to employee’s home beyond 
corporate limits of either old or new 
official station, any excess charge for 
drayage or transportation beyond 
corporate limits of either official sta- 
tion must be borne by employee 
Time limit computations—under sec. 12 of 
E. O. 8588 of Nov. 7, 1940, shipment of 
an employee’s household effects must 
begin within six months of effective 
date of his transfer, and time carrier 
receives geods with an order to forward 
them may be considered beginning of 
shipment within meaning of this section_ 
Transfer prior to available appropria- 
tion—funds appropriated under act, 
Mar. 17, 1941, for transportation of 
household effects of Navy civilian per- 
sonnel upon permanent change of sta- 
tion, are available for costs of such trans- 
portation, even though change of station 
occurred before date of appropriation 
act, if definite commitment be made to 
ship said effects after date of said act, 
and shipment begin within period after 
transfer of employee prescribed by 
E. O. No. 8588, promligating regulations 
governing payment of household goods 


Land-grant: 
Deductions: 

Effect in general of Transportation Act, 
1940—Transportation Act of 1940 does 
not confer benefits of land-grant rates 
upon any traffic not theretofore en- 
titled to such benefits and exception 
in sec. 321 (a) of act from provision in 
said section regarding payment of full 
commercial rates, etc., on Govern- 
ment traffie does not authorize or 


Deductions—Continued. 
require deductions for land grant 
from charges for transportation of 
property of officers of military or naval 
forces traveling on official duty - --_..- 
Military, etc., personnel—Selective Serv- 
ice System duty—travel of military 
personnel in connection with function- 
ing of Selective Service System, 
whether performed under orders is- 
sued by War Dept. or by Director, 

Selective Service System, and whether 

chargeable to “Selective Service Ap- 

propriations’” or to appropriations 
transferred to War Dept., may be con- 
sidered military in character in absence 
of anything to show otherwise, and 
charges for such travel are subject to 
appropriate deduction for land grant_. 

Net rate jurisdiction—net rates derived 
by reducing gross or tariff rates in 
computing maximum amounts pay- 
able by Govt. under land-grant stat- 
utes are not subject, as distinguished 
from gross or tariff rates from which 
computed, to requirements of Inter- 
state Commerce Act 

Property for military, etc., use: 

Army camp, ete., projects—while 
Govt. is entitled to land-grant rates 
for transportation of “military or 
naval property * * * moving for 
military or naval and not for civil 
use’’, in accordance with sec. 321 of 
Transportation Act of 1940, land- 
grant rates are not for application 
to transportation of property for use 
on projects authorized under Emer- 
gency Relief Act of 1941 merely 
because projects: involve work at 
Army or Navy air fields, camps, 
ete., or have been certified by Sec. 
of War or Sec. of Navy as being 
important for military or naval pur- 
poses pursuant to certain provisions 


Bid evaluation in absence of deter- 
mination as to military use—in 
awarding contracts for materials 
for use on projects authorized under 
Emergency Relief Act of 1941 which 
involve work at Army or Navy air 
fields, camps, ete., or which have 
been certified by Sec. of War or 
Sec. of Navy as important for 
military or naval purposes, bids 
should be evaluated on basis of 
transportation charges computed 
without deduction for land grant 
in absence of definite administrative 
determination that projects con- 
cerned are military or naval rather 
than civil in character and purpose _- 

Coast Guard—property of Coast 
Guard may be regarded as being 
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and so subject to land-grand deduc- 
tions under Sec. 321 of Transporta- 
tion Act of 1940, only when trans- 
portation is incident to training 
having for its principal purpose 
preparation for performance by 
Coast Guard of duties as part of 
Navy as distinguished from prepara- 
tion for performance of normal duties 
under Treasury Dept 

Evidence. requirements—determina- 
tion as to whether Coast Guard 
training is undertaken principally 
for preparation for performance of 
its duties as part of Navy so as to 
subject property transported inci- 
dent thereto to land-grant deduc- 
tions under sec. 321 of Transporta- 
tion Act of 1940, or merely for duties 
normally required of it under Treas. 
Dept. is administrative question of 
fact and when decided and indicated 
on transportation bills will be ac- 
cepted as prima facie correct by this 


Panama Canal project—material for 
use on Panama Canal Third Locks 
Project authorized by act of Aug. 11, 
1939, is ‘‘military or naval property 
* * * moving for military or 
naval and not for civil use’’ within 
meaning of sec. 321 of Transporta- 
tion Act of 1940, to be so designated 
on the bills of lading, and charges 
for its transportation are subject 
to deduction for land grant where 


Property of military, etc., personnel— 
Transportation Act of 1940 does not 
confer benefits of land-grant rates upon 
any traffic not theretofore entitled to 
such benefits, and exception in sec. 
321 (a) of act from provision in said 
section regarding payment of full com- 
mercial rates, etc., on Government 
traffic does not authorize or require 
deductions for land grant from charges 
for transportation of property of offi- 
cers of military or naval forces travel- 
ing on official duty... ........-.. 

Rights in general_____.___.__.-....--- 

Transit rates—effect of Transportation 
Act of 1940—where right of Govt. to 
land-grant deductions on property 
moving for civil use is removed by 
carrier's compliance with sec. 321 (b), 
Transportation Act of 1940, while ship- 
ment is in storage at transit point, the 
commercial charges applicable to the 
transportation from transit point to 
destination are not subject to land- 
grant deductions - - - 


liability—sec. 1, art. 3, Convention of the 
Postal Union of the Americas and Spain 
does not obligate U. 8. to pay for transpor- 
tation of mails between two ports of same 
country in which mail originates, even 
though said mail is carried on vessels 
registered under laws of U. 8. and Art. 75, 
Convention of Cairo does not enlarge or 
change said section in this respect 


Rates—Government rights in general—the 


Govt. is entitled to transportation at rates 
not in excess of those available to public 
for like services 


Remains: 


Deceased personnel generally—in absence 
of express statutory provision, Govt. 
funds are not available for payment of 
transportation of reniains of personnel _-_ 

Selected registrants—under Selective 
Training and Service Act of 1940, status 
of selected registrant is not changed 
from civilian to military until date of in- 
duction, which is date he is accepted by 
land or naval forces, and, therefore, 
funds appropriated for payment of trans- 
portation of remains for members of 
military establishment are not available 
with respect to selected registrants prior 
to date of induction. - 


Requests: 


Foreign travel—basis for use—Army Regu- 
lations may be modified to permit issu- 
ance of transportation requests for 
through journeys by War Dept. person- 
nel to foreign countries, including travel 
between foreign ports and return trans- 
portation, if that method of securing 
transportation is administratively de- 
termined to be in best interests of Govt 
16 C. G. 691, holding that transportation 
between foreign ports, etc., should be 
paid for in foreign currency when saving 
could be realized thereby, distinguished 

Service other than that specified—explana- 
tion requirements 

Sleeping-car service—reduced rate avail- 
ability 

Ise for personal business—Government’s 
right to savings—saving resulting from 
combining Govt. with personal travel 
to point beyond official destination, by 
unauthorized use of transportation re- 
quest for personal travel, should be 
apportioned between Govt. and traveler 


Seamen. See Seamen. 
Taxicabs. See Tvaveling Hxpenses, fares, 


taxicab. 


TRAVEL ALLOWANCE: 
Active duty during national emergency: 


Discharge at other than expiration of 
enlistment—enlisted man of Naval 
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Reserve who is discharged other than 
at' expiration of enlistment when on 
aetive duty in time of war or national 
emergency is entitled to nothing more 
than transportation and subsistence to 
place from which he entered on active 
duty and is not entitled to travel allow- 
ance at five cents per mile 

Rights of Regular Army reservists in 
gencral—Regular Army reservists on 
active duty under Pub. Res. 96, Aug. 
27, 1940, are entitled upon discharge to 
travel allowance rather than transporta- 
tion in kind, and the travel allowance 
may be computed on the distance from 
place of discharge to last properly re- 
ported home from which transportation 
was furnished when reporting for active 
duty rather than to the place of reporting 
for active duty 

Discharge to accept civilian position with 

Army—Army enlisted men discharged to 

accept civilian employment in military 

agency of U. 8., under regulation author- 
izing such discharges for convenience of 

Govt., are not entitled to travel allowance 

under act of Sept. 22, 1922, since discharges 

under these circumstences must be con- 
sidered for personal convenience of men__ 

Reenlistment or extension of enlistment of 
of reserves on active duty: 

Entitlement to—members of Naval Re- 
serve, discharged at eypiration of enlist- 
ment and while on active duty in connec- 
tion with existing emergency declared by 
President, are entitled to travel allow- 
ance prescribed by sec. 126, National 
Defense Act, as amended, even though 
they immediately reenlist or extend their 
enlistments 

Place to which entitled to—members of 
Naval Reserve, discharged at expiration 
of enlistment and while on active duty 
in connection with existing emergency 
declared by President, are entitled to 
travel allowance to place of muster in 
for emergency active-duty service, and 
not necessarily to place of acceptance 
for enlistment in the Naval Reserve_--- 


TRAVELING EXPENSES: 


See, also, related headings: Mileage; Sub- 
sistence; Ete. 

Actual—commutation. See Traveling Ex- 
penses, commutation. 
Approval—subordinate officers—emergency 
travel—authority to approve vouchers in- 
volving expense incurred in emergency 
travel, or without prior authority, may, 
under terms of par. 7, Standardized Travel 
Regulations, be delegated by heads of 
departments to subordinate officers or em- 
Ployees. provided there is not involved 
reimbursement of travel expenses incurred 
on transfer between official duty stations __ 


statutory reimbursement limitation appli- 
cability—since act of May 17, 1910, creating 
Commission of Fine Arts, and appropria- 
tions for Commission expressly provide 
travel expenses of members of Commission 
in attending meetings shall be reimbursed 
on actual expense basis, reimbursement 
of such expenses on commuted basis is 
unauthorized 

Change of Station. See Trareling Erpenses, 
transfers. 

Commutation— Fine Arts Commission 
members—since act of May 17, 1910, 
creating Commission of Fine Arts, and 
appropriations for Commission expressly 
provide travel expenses of members of 
Commission in attending meetings shall 
be reimbursed on actual expense basis, 
reimbursement of such expenses on com- 
muted basis is unauthorized ___-_........- 

Dependénts. See Transportation, dependents. 

Fares: 

Lowest first-class limitation—delay and 
extra expense in obtaining—sec. 10, act, 
Mar. 3, 1933, prohibits payment from 
appropriated funds of fares of employees 
in excess of lowest first-class rate for trans- 
portation facility used, notwithstanding 
delay awaiting available transportation 
may result in payment of per diem in 
excess of difference between lowest first- 
class fare and next higher available trans- 


Taxicab—home to depot—employee with 
headquarters in Washington, D. C., 
who resides outside Dist. of Col., is en- 
titled to reimbursement only for such 
part of taxicab fare at beginning or end 
of official trip, from, or to, place of abode 
to, or from, Union Station, Washington, 
as equals established maximum taxicab 
fare between any point in Dist. of Col. 
and Union Station, but such employee 
authorized to travel by air may be reim- 
bursed not to exceed the higher maxi- 
mum taxicab fare established between 
points in Dist. of Col. and Washington 


First duty.station: 

Generally—in absence of specific statutory 
or contract provision to contrary em- 
ployee upon appointment to Govt. serv- 
ice must bear expense of reporting to 
place at which duty is to be performed -- 

Instruction at another place—employee 
appointed to position involving field 
duty who is required to remain at 
place of appointment for instruction 
may not be allowed traveling expenses to 
field station to perform duties for which 


Headquarters: 
Automobiles, use of own: 
Estimated expense basis—where em- 
ployee’s automobile is used on official 
27 business at official headquarters, cost 
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Personal convenience—Continued, 
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Automobiles, use of own—Continued. 
reimbursement may not be made on 
basis of general average consumption 
of gasoline and oil of numerous auto- 
mobiles of varying makes, etc., instead 
of on basis of average consumption by 
particular vehicle used___........... 

Use solely within limits of official sta- 
tion—Army officer may not be reim- 
bursed on any basis for expenses in- 
curred for transportation at his station 
in absence of specific statutory provi- 
sion, and reimbursement on mileage 
basis for use of own automobile at his 

station is prohibited by act of Mar. 3, 

1875, which requires specific authority 

or payment on other than actual ex- 


Leaves of aheonce. See Traveling Ex- 
penses, leaves of absence. 

Return to station account sickness, ete.— 
where Weather Bureau employees, as- 
signed to weather observation stations 
on ships in midocean, became ill and 
were landed outside U. 8. for hospital- 
ization, traveling expenses back to head- 
quarters in U. 8. may not be paid from 
appropriation available to Bureau for 
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Taxicabs. See Traveling Expenses, 


traveling expenses unless duty required 
of employees while in travel status was 
substantially completed when they be- 
came ill, or was otherwise completed 
without additional cost to Govt 


taxicab. 


Transfers: 


Army officer returning from Organized Re- 
serve duty—Regular Army officer re- 
lieved from detail with Organized Re- 
serves and ordered to travel to tempo- 
rary duty place and thence to Army post 
for permanent duty was traveling on 
“duty in connection with the Organized 
Reserves’’ while returning to Army post 
for permanent duty and, hence, is enti- 


Rs. 5nd ib ns ccna 427 tled to actual expenses of transportation 
Taxicabs. See Traveling Expenses, fares, and per diem in lieu of subsistence from 
tazicab. place of Organized Reserve duty to point 
Interruption of travel status for personal con- where he diverged from direct route to 
venience. See Traveling Expenses, per- permanent duty station and to mileage 
sonal convenience. from such point to temporary duty sta- 
Jurors: tion and thence to permanent duty 
Appropriation chargeable—where Federal Ge sulin ks ods Loi cas 
employees are summoned for jury serv- Blanket authorizations—authorization by 
ice in U, 8. court, their traveling expenses head of dept. or official authorized to act 
are payable, not under appropriation in his stead, required by sec. 301, act, 
available for payment of salary and Mar. 25, 1940, in order to vest in civilian 
traveling expenses as employees of U. 8., employees right to traveling expenses on 
but as jurors under appropriation for the permanent change of headquarters, may 
SN sian 58 has esc id eaesciicn 550 be in blanket form. -_-____. 

Filing of claims—claims for traveling ex- Departmental head authorisation 1 neces- 
penses incurred by Federal employees in sity: 
connection with jury service in a Federal Employee transferred between official 
court should be filed with the Adminis- duty stations—as distinguished from 
trative Office of the United States ordinary travel on official business—is 
Courts, not with theirown department. 550 entitled to reimbursement of travel or 

Leaves of absence: other expenses incident to transfer only 

Court for China—reimbursement for if order authorizing transfer and reim- 
traveling expenses of officer of U. 8. bursement be signed, as statutes re- 
Court for China and his family in pro- quire, by head of department or estab- 
ceeding to U. 8. while on leave is not lishment involved and not by sub- 
authorized, for annual appropriations for ordinate officer, other than an Assis- 
traveling expenses of such officers, since tant Secretary, to whom Congress has 
fiscal year 1935, omitted language ‘‘in not authorized delegation of other than 
connection with leaves of absence”’. __.- 322 routine matters - . 

Status in general as personal expenses— Only manner in which ministerial duty 
traveling expenses in connection with of signing travel orders may be effec- 
leaves of absence are personal expenses tively delegated so as to vest in traveler 
and, in absence of specific statutory on change of headquarters right to re- 
authority, may not be paid from ap- imbursement for travel expenses under 
propriated funds. __.__._..._.......-... 322 authority of sec. 301, act, Mar. 25, 1940, 


is to precede such ministerial duty by 
exercise of discretion by head of agency 
concerned, or official authorized by law 
to act in his stead, by personal action 
in signing authorization for transfer - -- 
Sec. 301, act, Mar. 25, 1940, authorizing 
traveling expenses of civilian personnel 
upon permanent change of station 
“when authorized by the head of the 
department or establishment con- 
cerned in the order directing such 
transfer,” vests in heads of depts., etc., 
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TRAVELING EXPENSES— Continued. 
Transfers—Continued. 
Departmental head authorization neces- 
sity—Continued. 
discretion which cannot be delegated 
to other than Asst. Sec. or other offi- 
cial authorized by law to act in place 
of head of dept. 7 Comp. Gen. 656, 
and 16 id. 667, distinguished 
Travel status—interruptions for personal 
convenience. See Traveling Expenses; per- 
sonal convenience. 
Vehicles: 
Fares. See Traveling Expenses, fares. 
Hire in general—certification as to owner- 
ship—official traveler claiming reim- 
bursement for hire of special conveyance 
must furnish positive statement whether 
or not it was hired from person of class 
(Government employees, etc.) from 
which such hire is prohibited by par. 
11 (c) of Travel Regulations except under 
conditions stated therein, even though 
said paragraph does not expressly require 
such statement 
Use of own. See Mileage, headquarters; 
Mileage, travel by privately owned auto- 
mobile; Traveling Expenses, headquar- 
ters. 


TREASURY DEPARTMENT: 


Coast Guard. See Coast Guard. 
Procurement Division—source and bind- 
ing effect of Federal specifications 


UNIFORMS: 
Clothing. See Clothing. 


VEHICLES: 


Hire—Government travelers. See Traveling 

Expenses, vehicles. 

Purchases: 

Bids exceeding purchase price limitation— 
rejection without consideration of trans- 
portation cost of vehicles—where both 
destination and shipping point prices 
quoted by bidder exceed statutory pur- 
chase price limitation on passenger- 
carrying motor vehicles, bid as whole 
should be rejected without considera- 
tion of transportation costs from shipping 
point to destination 

Covering two fiscal years—payment for 
articles chargeable to latter fiscal year— 
Post Office Dept. may execute con- 
tract during fiscal year 1941 for motor 
vehicles chargeable to appropriation for 
fiscal year 1942 which has become law 
when contract is executed, but the con- 
tract should contain a provision that 
payment will not be made for the ve- 
hicles until on or after July 1, 1941, 
whether delivery be during 1941 fiscal 
year or after beginning of 1942 fiscal year - 

Guaranty stipulations—contract specifica- 
tions for motor trucks may not include a 
more, drastic and exacting performance 


VEHICLES—C ontinued. 
Purchases— Continued. 
guaranty provisions than that specified 
in applicable Federal Specifications for 


Strict application of purchase-price limi- 
tation resulting in excess cost—fact that 
strict application of statutory purchase 
price limitation on passenger-carrying 
motor vehicles may upon occasion result 
in slight excess cost to Govt. does not 
justify disregard of its mandatory pro- 
GS csi cacanandecet= 

Transportation cost charges ‘to " purchase 
appropriation—where general appropri- 
ation contains a lump-sum limitation 
upon amount for purchase of automo- 
biles, and makes no other specific provi- 
sion for expenses incidental to such 
purchases, costs of transportation of such 
automobiles are not to be excluded from 
amount to be charged to the lump-sum 
limitation. Decisions involving exclu- 
sion of transportation costs in deter- 
mining whether purchase price is within 
statutory limit, distinguished ___.___. 

Transportation cost exclusion from price 
limitations. See Contracts, freight charges, 
noninclusion for vehicle purchase-price 
limitation determinations. 

Repairs and maintenance: 

Shops approved by equipment manufac- 

turer: 

Contract stipulations—requirement in 
specifications for repair and servicing 
of Govt. automobiles that contractor 
maintain repair and service shop 
authorized and approved by manufac- 
turer of particular make automobile 
involved is unduly restrictive of com- 
petition and, therefore, unauthorized - 

Manufacturer’s warranty preservation 
purposes — at other than shop “‘ap- 
proved” by manufacturer—fact that 
automobile manufacturer’s warranty 
is inapplicable to vehicles repaired or 
serviced at other than shop approved 
by it, does not justify patronage of 
such approved shops to exclusion of 


Travel by privately owned. See Mileage, 
travel by privately owned automobile. 


VESSELS: 


Tonnage taxes, entry and clearance fees— 
Virgin Islands—applicability to vessels 
carrying Government-owned property— 
ship dues as essed by local ordinance of 
Virgin Islands of August 6, 1914, on basis 
of goods loaded or unloaded at ports of St. 
Thomas or St. John, Virgin Islands, are, 
in effect, a tax upon goods, rather than a 
charge for services rendered, and may not 
be assessed against commercial vessels on 
account of Government-owned cargoes dis- 
charged at said ports.__...............-- 
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VIRGIN ISLANDS: Page 
Taxes. See Taxes, Virgin Islands. 


VOUCHERS: 
Pay rolls. See Pay Rolls. 


WAGES: 


See related headings: Compensation; Fees; 
Pay. 


WAIVERS: 


Retired pay. See Pay, retired, waivers. 
Vested rights of Government—General Ac- 
counting Office authority—rule that in 
absence of statute so providing no officer of 
Govt. has authority to surrender vested 
right of Govt. under contract is applicable 
t» accounting officers as well as adminis- 
trative officer of Govt - 
WAR DEPARTMENT: 
Army. See Army. 
WATER: 


Service—charges in nature of tax—Govern- 
ment liability—municipality may not be 
paid water charge on premises owned by 
United States which is claimed, not on 
basis of water consumption established by 
meter measurement, but on basis of flat 
charge in nature of tax 

WORDS AND PHRASES: 


“Active military, naval, or Coast Guard 


duty”—any period an employee is not 
entitled to military leave of absence with 
pay during which he performs military, 
naval, or Coast Guard duty under proper 
orders, is “active military, naval, or Coast 
Guard duty” as used in Sec. 9 (b) of Annual 


Leave Regulations _..______- 
“ Affidavit” —an “affidavit” isa statement or 
declaration reduced to writing and sworn 
to or affirmed before some officer who has 
authority to administer an oath or affirma- 


GORA a ra eased. B32 2a . 924 


“Agreements”—terms “agreement” and 
“agreements” as used in conjunction 
with “contract” and “contracts” in stat- 
utes prohibiting Government contracts, 
agreements, etc., with members of Congress 
are to be construed in their broad popular 
sense and not as requiring that prohibi- 
tion be applied only to transactions which 
are strictly within definition of valid and 


legally enforceable contracts 46 


“‘Allowances”--money allowances for quar- 
ters authorized by law, referred to in act of 
Oct. 17,.1940, applicable to enlisted men of 
first, second, and third grades of Army, are 
“allowances” within the contemplation of 
assimilating provisions of sec. 12(a), act of 
Sept. 16, 1940, and enlisted men of Navy of 
corresponding grades are, accordingly, en- 


titled to benefits of former act 522 


*‘ Alterations”’: 
Ordinarily partitions installed in Govt.- 
rented buildings are alterations or im- 
provements within meaning of limitation 
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WORDS AND PHRASES—Continued, 
“ Alterations’ —Continued.§ 


of Economy Act of June 30, 1932, on 
amount which may be expended for ‘*al- 
terations, improvements,’’ etc., of rented 
premises _- 

While partitions installed in Govt. sented 
buildings which are of such type and so 
placed as not intended to become part 
of building, and removable at will with- 
out any special agreement with lessor, 
are not alterations or improvements 
within meaning of limitation of Econ- 
omy Act of June 30, 1932, on amount 
which may be expended for “alterations, 
improvements,’’ etc., of rented. prem- 
ises, any doubt as to their character 
must be resolved in favor of their being 
alterations or improvements within 
meaning of said gct 


“At Washington’’—limitation contained in 


Naval Appropriation Act for fiscal year 
1942 on total number of civilian officers and 
employees authorized to be employed ‘in 
Navy Department proper, at Washing- 
ton,” refers to the departmental as dis- 
tinguished from field service and would be 
applicable to departmental employees 
temporarily stationed at Arlington, Va., 
or at any other place outside of District of 
Columbia. -- 


“Compensation” —sec. 2 of act, June 20,1040 


which prohibits receipt by Federal em- 
ployee of “compensation” for jury service 
in Federal court, does not preclude allow- 
ing to employees serving as jurors mileage 
payments, and meals and lodging in kind 
authorized for jurors, in addition to their 
compensation as employees of United 
States, but does preclude payment of per 
diem for each day’s attendance in courtand 
for travel time prescribed by sec. 2 of act, 
Apr. 26, 1926 . 


“Days’’—in computing ‘time for: performance 


of an act within a certain number of days, 
“days’’ is synonymous with calendar days 
where not otherwise provided 


“Departmental Service’’—limitation con- 


tained in Naval Appropriation Act for fis- 
cal year 1942 on total number of civilian 
officers and employees authorized to be 
employed “in Navy Department proper, 
at Washington,” refers to the departmental 
as distinguished from field service and 
would be applicable to departmental ein- 
pleyees temporarily stationed. at Arling- 
ton, Va., or at any other place outside-of 
District of Columbia 


“Duty in connection with the Organized 


Reserves’’—Regular Army officer relieved 
from detail with Organized Reserves and 
ordered to travel to temporary duty place 
and thence to Army post for permanent 
duty was traveling on ‘‘duty in connection 
with the Organized Reserves’’ while re- 
turning to Army post for permanent duty 
and, hence, is entitled to actual expenses of 
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WORDS AND PHRASES—Continued. Page | WORDS AND PHRASES—Continued. Page 


transportation and per diem in lieu of sub- 
sistence from place of Organized Reserve 
duty to point where he diverged from di- 
rect route to permanent duty station and 
to mileage from such point to temporary 
duty station and thence to permanent 
duty station _- 
“Employees and officers.” See Words and 
Phrases, “‘ Officers and employees.”’ 
«‘Employees of the United States’’—‘Em- 
ployees of the United States’ entitled to 
court or jury leave of absence with pay 
under act, June 29, 1940, when summoned 
to jury duty, are regular permanent em- 
ployees and not temporary, substitut» and 
‘‘when actually employed” personnel 
«Executive departments and bureaus’’: 
Federal Security Agency is executive 
agency or independent establishment of 
Govt., but it is not “executive depart- 
ment” within meaning of term as it is 
usually understood, nor is it bureau of 
executive department 
Federal Security Agency is not an execu- 
tive department, burean or office within 
meaning of 5 U..8. C. 19, which author- 
izes chief clerks of “executive depart- 
ments and of the various bureaus and 
Offices thereof in Washington * * * 
to administer oaths of office to employ- 
ees”’_. et ae hich da ieallitireati 
Independent establishments or agencies of 
Govt. are within term “executive de- 
partments and bureaus’’ as used in sec. 
8, act of Aug. 24, 1912, which authorizes 
“chief clerks of the various executive de- 
partments and bureaus’ to administer 
oaths to travel expense accounts 
“*Experts’”’—while notaries public are not 
such “experts” as are contemplated in 
appro. authorizing part-time employment 
of experts, they are persons having quali- 
fications not ordinarily required of Govt. 
employees, and where their services are 
administratively deemed necessary for 
special purpose, their compensation may 
be paid from such appro-- Sia tla 
*‘Factory’’—word “factory” a as 5 used ‘in 17 
Comp. Gen. 854, involving exclusion of 
transportation costs in determining wheth- 
er purchase price of passenger-carrying 
motor vehicle is within statutory limit, 
refers not alone to ‘‘main factory’ where 
vehicle parts are manufactured, but, also, 
to any. subordinate plant where parts-are 
assem bled into finished vehicle. 
“Federal agency”’— Reconstruction Finance 
Corp. is a Govt. agency within meaning of 
act, August 27, 1935, as amended, author- 
izing Commissioner of Public Buildings to 
assign space in real property outside Dist. 
of Col. acquired by Federal agency, if 
agency, or President, has declared prop- 
erty to be in excess of its needs 
“Financing institution”—a ‘‘company”’ reg- 
ularly engaged in financing business is not 


disqualified from accepting assignments 
under Assignment of Claims Act of 1940 as 
“financing institution’ solely because it 
consists of individual or partnership. _____. 


“First year of the rental term’’: 


“First year of the rental term’’ contem- 
plated by limitation in sec. 322 of Econ- 
omy Act of June 30, 1932, on percentage 
of rent Govt. may pay for repairs, etc., of 
leased property, is first entire year of 
actual tenure under original lease, and 
any proper renewals, where original lease 
is for period less than a year, and not 
merely period of original lease 


yhen tenure under original lease for ese 
than a year, as renewed, totals one year 
or more, amount which Govt. may ex- 
pend for repairs, etc., to the leased prop- 
erty under limitation of Economy Act of 
June 30, 1932, may be based on rent for 
first entire year of actua’ tenure and not 
merely on rent for the period of original 
lease. 


“Four months’ service’—in computing 


“four months’ service’ required by sec. 
12 (a), Selective Training and Service Act, 
1940, as condition precedent to paying en- 
listed men more than $21 per month, there 
should be included only service that may 
be counted for pay and for completion of 
enlistment 


“Funds allotted to the Nav y Department”— 


the phrase “funds allotted to the Navy 
Department” contained in proviso of 
Naval Appropriation Act for fiscal year 
1942 restricting payment of salaries in ex- 
cess of $5,000 per annum refers to any fund 
allotted to Navy Dept. under any author- 
ity of law available for employment of per- 


“Government employees,” See Words and 


Phrases, “Officers and employees.” 


*‘Had theretofore filed a declaration of inten- 


tion to become a citizen’’—words ‘“‘had 
theretofore filed a declaration of intention 
to become a citizen’’ as used in Interior 
Dept. Appro. Act, 1941, prohibiting pay- 
ment of compensation to alien officers and 
employees, mean a valid and subsisting 
declaration and not one which has lapsed _. 


“Improvements’’; 


Ordinarily partitions installed in Govt.- 
rented buildings are alterations or im- 
provements within meaning-of limita- 
tion of Economy Act of June 30, 1932, on 
amount which may be expended for ‘‘al- 
terations, improvements,” etc., of rented 


While partitions installed in Govt. rented 
buildings which ere of such type and so 
placed as not intended to become part of 
building, and removable at will without 
any special agreement with lessor, are 
not alterations or improvements within 
meaning of limitation of Economy Act of 
June 30, 1932, on amount which may be 
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WORDS AND PHRASES—Continued. 
“Improvements”—Continued. 
expended for “alterations, improve- 
ments”, etc., of rented premises, any 
doubt as to their character must be re- 
solved in favor of their being alterations 
or improvements within meaning of said 


“Indebtedness”—assignor’s tax liability is 
an “indebtedness” such as, under Assign- 
ment of Claims Act of 1940, may be ex- 
empted in War and Navy Department 
contracts from set-off against payments due 
assignees under such contracts -- ' 

“Indefinite employees”—employee ap- 
pointed “for the duration of the job” is 
“indefinite” within meaning of Annual 
and Sick Leave Regulations, and to avoid 
confusion with “‘permanent employees”, 
i. e., appointed “without limitation as to 
length of service,” appointment papers 
should contain proper qualifying words to 
distinguish particular type of appointment 
contemplated. 17 Comp. Gen. 1017, 
SES 

“Informalities’”—informalities in bids which 
contracting officers are authorized to waive 
in interests of Govt. are those of form and 
not of substance, or defects in or variations 
of bids from exact requirements of adver- 
tised invitation and specifications such as 
are immaterial and inconsequential _- -- -- 

“Military association’’—American Medical 
Association, which publishes periodical, 
“War Medicine”, even though its mem- 
bership includes Army officers, is not mili- 
tary association within meaning of prohi- 
bition in Military Appropriation Act, 
1941, against paying Army personnel while 
engaged with publications issued by or 
for military association in which officers or 
enlisted men have membership and which 
carries paid advertising of firms doing busi- 
ness with War Department... ....-- 

“Military or naval property”: 
Material for use on Panama Canal Third 

Locks Project authorized by act of Aug. 
11, 1939, is “‘military or naval property 
* * * moving for military or naval 
and not for civil use” within meaning of 
sec. 321 of Transportation Act of 1940, 
to be so designated on the bills of lading, 
and charges for its transportation are 
subject to deduction for land grant 


While Govt. is entitled to land-grant rates 
for transportation of “‘military or naval 
property * * * moving for military 
or naval and not for civil use,” in accord- 
ance with sec. 321 of Transportation Act 
of 1940, land-grant rates are not for appli- 
cation to transportation of property for 
use on projects authorized under Emer- 
gency Relief Act of 1941 merely because 
projects involve work at Army or Navy 
air fields, camps, etc., or have been cer- 
tified by Sec. of War or Sec. of Navy as 
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‘Military or naval property’—Continued. 
being important for military or naval 
Purposes pursuant to certain provisions 
of relief act........... 

“Military station’’—the home of an n Army 
officer (regular, reserve, or retired) is not a 
military station _. 

“New appointments”—rule that transfers, 
reappointments, or reinstatements need 
not be regarded as new appointments 
within meaning of rule 6, sec. 6, Classifica- 
tion Act of 1923, which provides that ‘‘all 
new appointments shall be made at the 
minimum rate of the appropriate grade or 
class,”*is-applicable to a transfer or reap- 
pointment to a national-defense position 
under E. O. No. 8458 ; 5 

“Office’’—an office must be created by law __ 

“Officers and employees”: 

Warrant officers and chief petty officers of 
the Navy are officers or employees of the 
United States within the meaning of 
the bond premium payment prohibition 
in the act of Aug. 5, 1909_- = 

Work-relief project workers and Cc. C. c. 
enrollees not considered employees of the 
Govt. within meaning of retirement 
legislation __ 

“Official station””—the definition of “official 
station” in par. 3, Standardized Travel 
Regulations, should be applied in determir- 
ing Govt. employees’ rights with respect 
to transportation of household effects inci- 
dent to change of official station in absence 
of definition of “‘official station” in act of 
Oct. 10, 1940, or uniform regulations issued 
by President pursuant thereto (E. 0. 
8588 of Nov. 7, 1940)_............- 

“Overtime’’—as to what constitutes overtime 
services for Federal Communications Com- 
mission under the act of Mar. 23, 1941, 
which is similar to the Immigration Service 
Act of Mar. 2, 1931, see 10 C. G. 487, and 
contra decision of Court of Claims in 
Myers et alia v. The United States... _. 

“Permanent employees’’—emiployes who are 
appointed for indefinite periods, although 
they work only during summer, are per- 
manent employees and, as such, entitled 
to military leave - ioe Ca 

“Permanent legislation” —provisions in 
annual appropriations generally do not 
constitute permanent legislation 

“Permanent station’’: 

Where Army warrant officer was admitted 
to Government hospital from leave 
which he was taking while en route to 
new station such hospital did not become 
his new permanent station _- oe 

Where member of Officers’ Reserve. Corps 
is on active duty with Army—as dis- 
tinguished from training for short peri- 
ods—station where he is assigned for 
performance of duties is permanent 
station, and, hence, if he is assigned pub- 
lic quarters at such station and is without 
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within $2,000 per annum limitation of dual 


WORDS AND PHRASES—Continued. 
“Permanent station”—Continued. 


dependents, he is not entitled to rental 
allowance, even though his active duty 
is limited by his orders to less than six 


“Promotions” —where employee, receiving 
rate above minimum of grade, resigned, 
his reinstatement at minimum rate of 
grade and subsequent restoration to rate 
he was receiving at time of resignation was 
not “promotion” as that term is defined 
in administrative promotion formula rec- 
ommended by Budget Bureau in its cir- 
cular of Aug. 12, 1940, issued in connection 
with administrative promotion limitation 
provisions in various 1941 appropriation 


“Public authorities’: 

Board of Education of Dist. of Columbia 
and other boards of education function- 
ing on substantially same basis are 
“public authorities” within purview of 
appropriation of June 27, 1940, ‘for pay- 
ment to States, subdivisions thereof, or 
other public authorities”, for vocational 
education of defense workers. 

District of Columbia, Hawaii, Alaska and 
Puerto Rico are “public authorities” 
within purview of appropriation of June 
27, 1940, “for payment to States, sub- 
divisions thereof, or other public author- 
ities’, for vocational education of defense 

; workers. Shalit hahha di caine tide 

“Public quarters” —accommodations of de- 
pendents furnished by reason of change of 
station of enlisted men are incident to 
furnishing of transportation and are not to 
be considered equivalent of public quarters 
so as to deprive enlisted men of money 
allowance for quarters for dependents 
during necessary travel of their dependents 

“Regular employees’’—‘Indefinite em- 

ployees,” as defined in Leave Regulations, 

are not to be regarded as “regular em- 
ployees” entitled to holiday compensation 
under per diem, etc., employee holiday 
pay statute of June 29, 1938, until they 
have served six months as such indefinite 
employees, but thereafter so long as such 
status continues, they may be allowed 
holiday compensation although they may 
not actually work and be in pay status on 
all work days in month preceding holiday - 

“Salary”—only Army enlisted men’s pay 

proper—and not allowances such as 

clothing, subsistence, etc.—of Govt. 
civilian employees ordered or inducted 
into military service should be regarded as 

“salary” in determining whether com- 

bined rate of military pay and civilian com- 

pensation for accrued annual leave is 


405635™—41——_68 


compensation act of 1916. 8 C. G. 15, dis- 
tinguished, and 20 id. 167, amplified ___ _ _- 


“States” —term “States” as used in Federal 


statutes does not necessarily include Dist. 
of Columbia and the territories unless the 
term be expressly defined as including 
them, or unless such inclusion be required 


“Stipulate’—since “stipulate” means to 


make an agreement; to contract with 
respect to; to settle terms; to bargain; to 
agree upon; etc.; there can be no “‘stipula- 
tion” in contract without legal agreement 
thereto by contractor 


“Temporary employees”—employees in- 


formally employed each year for one season 
are temporary employees and, as such, 
not entitled to military leave 


“Training duty”: 


Govt. employee enlisted as seaman in 
Naval Reserve, and ordered to active 
service, for 30-day “elimination flight 
training” course to determine fitness for 
appointment as Naval Reserve aviation 
cadet is on “training duty” within 
meaning of sec. 9, Naval Reserve Act of 
1938, and, therefore, entitled to 15 days’ 
military leave with pay granted Govt. 
employees by that act. ‘Active duty 
other than for training” for which mili- 
tary leave is not allowabie, distinguished- 

Govt. employee who is also officer of Naval 
Reserve ordered with his consent to 
pursue course of instruction at Army 
Industrial College is entitled to 15 days’ 
military leave under sec. 9, Naval 
Reserve Act of 1938, such duty being 

“training” duty as distinguished from 


522} ‘Travel status’’—mere movement in per- 
formance of assigned duties does not con- 
stitute travel for purpose of the mileage 
laws. See A-75945, July 11, 1936, and cases 


“U. 8. medical officer’—person appointed 


by Public Health Service as acting as- 
sistant surgeon on annual salary basis for 
part-time restricted duties is not a U. 8. 
medical officer within purview of sec. 9 of 
Employees’ Compensation Act, as 
amended, and is not required to furnish 
medical services, not within scope of his 
restricted duties, to beneficiaries under the 
Act without additional compensation. 
17 Comp. Gen. 847, amplified 


WORKMEN’ S COMPENSATION IN- 


SURANCE: 


See Insurance, public liability, fire, workmen's 


compensation, etc. 





